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LEGACIES. Ke 

(A) Ulhat a Legacy properly is, Ho wy 
Page 466 


denatio Cauſa] In conſidering the doctrine of donations mortis cauſa, one cannot help remar 
w cloſely the deciſions of the courts of this country have followed the Imperial Conſtitutions. 
racton in treating of this ſubject uſes the very language of the Roman law. Lib. 2. c 26. It 
ms therefore not to be altogether improper, or to be digreſſing too far from the limits of our 
ork, to enter into a ſhort compariſon of the Imperial and Engliſh law upon this ſubject. ix 
| A donation tir cauſ is deſcribed in the Inſtitutes, ** Cum quis ita donat, ut fi * bumanitus ci 
contipifſet, baberct it, qui accipit ; fin autem ſuper vi xiſſet is, qui dinavit, reciperet ; vel, fi cum donati» 
on's — aut 3 deceſſer it 4 cui donatum fit.” And in another part, * Cum magii ſe quiz velit 
babere, quam cum, cui donat, magiſque eum, cui donat, quam hæredem ſuuw. So with us, a donation 
cis kind muſt have relation to the death of the donor, is perſected by his death, and until his 
ch is merely conditional, liable to be defeated by the death of the donee in the lifetime of the 
vor, by the revocation of the donor; and as Bracton ſtates it, by the donor's recovery, or eſcape 
om the danger he apprehended himſelf to be in, and ſee acc. Lawſon v. Lawſon, x P. Wms. 441. 
t ſee Hill v. Chapman, 2 Br. Ch. Rep. 612, ſemb. contr. And as with us, if it be not made with 
ference to death, if it be to take effect preſently, if it be revocable, it is then, not a dogation 
ort's c2uſa, but a donation inter viv, and therefore cannot have place between huſband and wife 3 
pnd a proper donatiun mor{1« cauſ4 may, like a legacy, paſs between perſons in that relatio 
ate v. Hilbert, 2 Vez. jun. 111, 4 Br. Ch. Rep. 286. 8. C. Lawſon v. Lawſon, 1 P. Wms. 
i. Miller v. Miller. 3 P. Wms. 356.; ſo, by the Imperial law, Ubi ita donatur morti? canſa, 
ut nullo caſu re vocelur, Mols] (which muſt be ſupplied) cav/a donandi megis eft, quam mortis cauſd 
denatio ; et ides perinde baberi debet, atque alia qua vis inter vi vos donatio ; idroque inter wires et uxores nou 
walet,” P. L. 39 tit. 6. I. 29.,-By both — a donation of this kind may be made by a perſon 
pericul> mort it not only from ſickneſs, but from whatſoever other cauſe. D. L. 39 ut: 6. J. 3, 4, 
6. BraR, Lib. 2. c. 26. And as by the Engliſh lau, it is ſubject to the debts of the donor, and 1 
udulegt as > roomy creditors, Drury v. Smith x P. Wms. 406. ſo by the Imperial law, ** Sic | 
legats nen debentur, nifi dedufio are alieno, aliquid ſuper fit ; nec mortis cauſd donationes debebuntur ; Jef 
infirmantur per @s alienum. Quere, ſi immodicum a1 alienum interveniat, ex re mortis canſd ſibi don 
mbil aliguis conſequitur. D. L. 35 tit. 2. I. 66. 5 1. Et , debitor confilium creditorum fraudandwun 
non babuiſſet, avelh res mertis cauſa ab es donate debet. Nom cum legata ex teflaments tjus qui ſelyends 
non fuit, onnimodo invtilia fint ; poſſunt videri etiam donatione: mortit cauſa futle reſcindi detere, quia le- 
gatorum inflay obtisent. D. L. 39. tit. 6. 17.— Whether, by the Imperial law, a delivery ei- 
fr attual or ſymbolical of the ſubjeR of the donation were abſolntely neceflary, no where diſ- . «+ 
kctly appears, and hath indeed been a matter of controverſy among civilians, Whether, by out 
„un aGual delivery be in all caſes requilite, hath not yet been adjudged ; in general, it certainly 
lo. Aſhton v. Dawſoh, Sel. Ca. in Can. 14. Drury v Smith, 1 P. Wms 404. Hedges v. Hed- 
es, Pr. Ch. 269. Ward v. Turner, 2 Vez. 441. Anda mere ſymbolical delivery wil clearly bs 
no effect; unleſs indeed the ſymbol be ſuch as enables the party to come at the poſſeſhon of the 
ding Which it repreſents, ſuch as the key of a trunk which contains, the thing given. Jones v. 
lby, Pr. Ch. 360.2 Vez, 443+ Hence it hath been determined, that the N of a promiſſory 
ee, nor payable ts beater, Miller v. Miller, 3 P. Wan. 397, «id of K S. anguiti 
Vol. VII. B 9 7 Ward 


— 


' 
' 
| 


Ward v. Turner, 2 Vez. 439. is not a ſufficient delivery to eff:Auate a gift of this kind of the 
 fing thereby; and yet the delivery of a bond, though a choſe in action, hath been holden to amount 


Ack. 45g. Richardſon v. Chapman, x Burn's E. L. tit. Biſhops, p. 220, 5 Br. P. C. 400. Eu 
Br. Ch. Rep, 142, Wynne v. Hawkins, Id. 179. Nowlan v. Nelligan, Id. 489. Pictſon v. Gat 
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money due en the note or of the annuities, the property neither in the note nor in the ſtock, pa 


to a gift (mori cauſt) of the debt ſtſelf Snellgrave v. Bailey, 3 Atk. 214. But ſee 3 P. Wms. 4 
70. That a donation mortis ceuſa was good without delivery, where it was evidenced by writing, 
was admitted by the 1:aperial law. —Qur1Dam (which muſt be ſupplied) avuncul» ſuo debitori mori 
cauſa donaturus que debehat,, ita ſcripſit. TABULE, vEL CHIROGRAPHA TOT,-UBICUNQUE sunt, 
INANES ESGE; neque eum ſolvere debere. Qgæro, an berees, 1 pecuniam ab awunculo 15,4 e 0 4 
exceptione doli mali tueri ſe piſiut? Marcellus reſpondit, poſſe : nimirum enjm contra voluntatem de fund | 
bares petit ab ez. D. L. 39. tit 6.1 28.” And with us in a late caſe. Lord Chancellor Lonyh. 
borough, in ſpeaking on this ſubject is reported io have ſaid, © It is not neceſſary in this caſe v 
« diſcuſs, whether delivery is neceſſary in all caſes, Perhaps, it might not be diſũcult to conceire 
< that ſuch a gift might be by deed or by writing.- It is clear it could not be by mere parol ; be. 


« cauſe ſaying * Zgive,* without an act, does not transfer the property. So far I concur with th Wn * 
« reaſ ming of Lord Hardwicke, in Ward v. Turner. It might be conſidered, if the caſe ſhoul Rn 


« ariſe, whether there would be any objgRion to a formal deed. I ſhould think it not within the Wh | 
« JuriſdiQon of the eccleſiaſtical court, and that the property ſo given is not tobe poſſeſſed by the BW Fi 
« executor.” Tate v. Hilbert, 2 Vez. jun. 120. And an inſtance of ſuch a gift by deed occun nnn_ 
in the caſe of Johnſon v. Smith, 1 Vex. 314. Indeed a deviſe of lands ſeems to be nothing elſe bu pe 
a conveyance or diſpoſition mortis cad. 1 Burr. 429.— A delivery to a third perſon to hold in Wl da 
truſt for the donee, to be given to him in the event of the donor's death, was allowed to be ſufficien Rn: 
by the Imperial law, D. L. 39. tit. 6. 1 S. F 2.: but it may be doubted, whether it would be f 
by our law, by reaſon of the maxim, donatis per ficitur poſſeſſione atcipiertis, Jenk. 109. ca. g. whence 

ifts with us have the ſemblance of contracts. To effeQuate gifts of this kind the Empers Wi 

uttinian required the teſtimony of five witneſſes, Cod. Lib. 8. tit. 57. I. 4. a caution which hal 
been thought reaſonable, and in ſome degree followed by our own courts, Ward v. Turner, 2 Ve 
4433.3 though it muſt be admitted, that ſuch a gift has been ſupported upon the teſtimony of on) 
one witneſs. Hill v. Chapman, 2 Br. Ch. Rep 612.—By the Roman law, every thing was ci 
pable of being the ſubject of a donation  mertis cauſa but by eur law the neceſſity of delivery ei- 
cludes all thole things, the property whercin does not or cannot paſs by delivery, P. Wms. 3:). 
2 Vez. 436-7-; though, if, according to the inclination of Lord Loughborough's opinion, ſpr«, 
ſuch a donation may be eſſectual by deed or writing without livery, it ſeems to follow, that era 
thoſe thivgs which are of too complex a nature * by delivery, ſuch as the whole, or reſidue 
ol perſonal eſlate, may be ſo diſpoſed of. 


G) Wheze a Legacy ſhall be ſaid to be well given: 
; And herein, 
Page 467 
(fr, if a) If a teſtator deſire his executor to give another 2000. without preſcribing any tim: d 


payment, it is à good bequeſt, Breſt v. Offley, 1 Ch. Rep. 246. For where the property and the 
Perſon are aſcertained, recommendatory bequeſts arc conſidered 2s imperatrve Harding v. Glyn, ! 


of Bute v. Stuart, 5 Br. P. C. 534. Palmer v. Scribb, 2 Eq. Ca. Abr. 291. Harland v. Trigg, | 
net, 2 Br. Ch. Rep. 45. 230. Malim v. Keighley, 2 Vez. jun. 333. $29. 


\ 


2 „ A teſlator made a teſtamentary paper in the following words : © I gin 
3 Br Oh. and deviſe unto my loving wife H. N. all my real and perſonal eſtate; | 
Rep. 489. „make no proviſion expreſsly for my dear daughter (the plaintiff), knov- 
* ing that it is my dear wife's happineſs, as well as mine, to ſee her com 
* fortably provided for; but in caſe of death happening to my ſaid wife, i 
« that caſe, I hereby requeſt my friends S. and H. to take care of. and mv 
** nage to the beſt advantage, for my lovely daughter H. N., all and wh 
** ſoever I may die poſſeſſed of.” The executors proved this teſtamenta 
paper, and got in the perſonal eſtate of the teſtator, to the amount of 7,941 
10s., with which they purchaſed 1 1,000). 4 per cent. annuities, On a | 
filed by the daughter, praying, that the whole of theſe annuities might i 
transferred, and ſecured to the uſe of the plaintiff, ſubje& to the life · eta: 


of ber mother, and be declared to belong, ſubject to ſuch life-igterch, . 


* „ 
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| intiff, Lord Thurlowe directed the whole fund to be transferred to 
3 he eee che whole annual produce to be paid to the defend- 
nts (the mother and ber ſecond huſband) ſo long as they ſhould continue 
> maintain the plaintiff, with liberty to her to apply, if they ſhould diſcon. 
inue ſuch maintenance. | 
: Page 467 
(If a man) Alexander v. Alexander, 2 Ver. 640, Menzey v. Walker, Ca. temp. Talb. 92. 
p. | 


5 r gave the reſidue of his perſonal eſtate to his wife, * deſiring Puſhman v. 
1 3 . ** his daughter A. out of the ſame, as long as ſhe, his * _ 

ife, ſhould live, and at her deceaſe to diſpoſe of what ſhall be left among 4 jun. 
bs children, in ſuch manner as ſhe ſhall judge moſt proper.” It was de- 
d, that here was not an abſolute truſt for the children after the death of 
wife. It is an abſolute gift to the teſtator's wife of any part of the pro- 
y to any uſe ſhe might think fit, cloathed only with a truſt for his 


hter A. | | 
* 1 reſidue of perſonal eſtate was bequeathed to the teſtator's brother H. * "Ha, 
% his children, to be divided amongſt them, ſhare and ſhare alike : H. I735, cited 
1 ſeveral children; the teſtator dies; and ſix montlis afterwards another in 1 Vea. 
31d is born. Lord Talbot held, that this child eould not take. It2, 

WA teſtator bequeathed 20001. to all the children of his nephew J. H., Hale v. 

0 ſhould be living at the death of A, and afterwards bequeathed the moi- * 
] of the reſidue of the perſonal eſtate to all the children of J. H., PEN wm l 
21 or marriage. The queſtion was, Whether children born after the 
ath of the teſtator could take? And the court were of opinion that as to 
e 2000). they ſhould, if born before the death of A. upon the particular 
Words of the will; but as to the reſidue, thoſe only who were living at the 
ath of the teſtator could take. | 
A teſtatrix deviſed lands to truſtees in truſt to ſell for payment of her Heath v. 
bis, and gave all the reſidue ariſing by ſuch ſale, and all her perſonal Heath, 
ate among all the children reſpectively, male or female, of her brother“ 1 Cee 
d ſiſter H. They had only four children at the time of making the will, 
ad after the death of the . hap another was born. Lord C. B. Par- 
r, ſitting for Lord Chancellor, held, that this after-· born child was not 
titled to any ſhare under the will. 

A teſtator gave a legacy of 3o0ool. to his daughter J. wife of C. for the Coleman v. 
e of her younger children, to be by her diſtributed among them in ſuch 8 
annner, ſhares, and proportions, as ſhe ſhould think fit ; and if no ad- 355 
dintment ſhould be made by her, then equally to be divided between her 
punger children, and to ſurvive, if any of the children died under age or 
married, The queſtion was, Whether the legacy ſhould be for thoſe 
unger children only, whom the teſtator's daughter had at that time by 

t huſband ; or, whether the younger children by any future huſband 
bald alſo take? By Lord Hardwicke, As to any children that may be 

of a ſecond marriage, they could not be intended: for the daughter 
nng four children by C. at the making of the will, if after his death ſhe 
mid a ſecond huſband, having a great eſtate ſettled on the eldeſt ſon of 
at marriage, that ſon within the deſcription of a younger child would be 

rary to the intent. But the words could not take in the children born 
bſequent to the making or death of the teſtator, being a preſent legacy. 
might be different had he given it to her for life, and afterwards to her 
dunger children; becauſe then it would be contingent, and a deviſe over: 
it here it is preſent ; and the ſame as if he had faid, equally to be — 
B 2 un 
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| 5 unleſs ſhe appoints ; being a veſted intereſt and immediate gift to them, ſub 
| x ject to the power of variation given to the mother. Nor does the clauſe of 
Furvivorſhip make any difference, being ftill veſted. This legacy then, both 

in the intent ind words, is preſent to them, and not to be extended u 

thoſe born after his death; and it can only mean children living at the ms 

| king of the will ;' or, at fartheſt, at the death of the teſtator. 

Horſley 'v. . W. H. bequeathed 200. to the younger child of his fon M., or, if mor 
9 than one, then to ſuch younger children, equally to be divided, and to be 
W Os 83. paid at their reſpective ages of 21, and if any die before 21, then tofu. 
ire to the others; and for want of ſuch younger child or children, or then 
not attaining 21, then the 200. to go to the eldeſt child of his ſon W., u 
be paid at 21. Two of the daughters were born in the life of then 0 
grandfather, and both came of age; and the queſtion was, Whether: 
daughter born after the teſtator's death ſhould be let in for a third equaly 1 
with them ? And the Maſter of the Rolls held, that ſhe ſhould not, fo Rb 
that in this caſe, the proviſion was expreſsly appointed to be paid at 21, 11 4 
therefore it mult be conſtrued to be veſted in thoſe living at the death of tie 9 
teſtator, and cannot go farther. "= 
A teſlator, after ſeveral legacies gave to the children of his niece A. ], 


Ifanc, the remainder and reſidue of his eſtate, which he directed to be paid into: 


1 
= 
Ambl. 348: bank or ſtock, and the intereſt to be paid yearly for ſuch learning as th: nl 
ſam would defray, and at the age of 20 years to be divided equally betwe nn 
them, and if ſhe had only one child, it ſhould have the whole; but if hu 11 

niece had no children, the intereſt was to be paid to her or her huſband 

during the term of ſeven years, and then the whole ſum was to be delivered 

to her or her huſband. A. I. had four children living at the death of the 
' teſtator, and after his death, had a fifth child born, Lord Camden wa 
clear of opinion, that the intereſt veſted at the death of the teſtator, bein 
given per verba de praſentiz and that the after-born child was excl 
ded. . | 
Roberts v. A teſtator deviſed all his goods and chattels to J. C. and J. H. to be ſol 
iy 9%, to pay his debts, and the overplus (if any) to be employed to the belt uſe a 
Rep. 532. their children begotten by the teſtator's daughters M. C. and E. H. equi 
note. to be divided between them. The Chancellor held, that the diviſion ws 
to take place at the teſtator's death, and therefore that all children bon 
in the lifetime of the teſtator took, but not thoſe born after his death. 
1 — E. P. gave her real eſtates to truſtees for 500 years, upon truſt, fs 
1. Br. Ch. raiſing 200“. for better ſecuring her debts and other purpoſes, with remus 
Rep. 542, der to truſtees for 1000 years, in truſt, to repay the 200. and raiſe anni 
i note, ties, and ſubject to the terms ſhe gave the eſtate to all and every the child a 
= children of her brother T. G. and the heirs of the body and bodies of ſud 
© | child or children, as tenants in common, if more than one, in equal ps 
| portions; and in caſe of failure of iſſue of the bodies of ſuch child a 
children whoſe iſſue ſhould ſo fail, to every the remaining child or child 
| of the ſaid T. G. and to the heirs of the body and bodies of all and ev! 
| | ſuch child and children, if more than one, to take as tenants in commodi 


and if there ſhould be a failure of iſſue of all ſuch children, "or if tber 

ſhoald be but one ſuch child, then to ſuch remaining or only child; in deu 

of ſuch iſſue, to her brother T. G. for life, with remaiaders over. 

UM , ſhe directed the remainder of her perſonal [eſtate to be placed at interh 

4 and ſubject to annuities, ſhe gave it to all and every the child and child 
of her brother T. G. who ſhould live to attain 21, ſuch children, if mt 


than one, to take 6qually, if only one, then ſuch only child ad 


mould be no ſuch children, or none who ſhould attain 21, then ſhe deſired 

er perſonal eſtate, and the rents and profits of her real eſtate, to be diſtri- 

duted amongſt her next of kin. T. G. had two children, R. and E., born 

\efore the death of the teſtatrix, and three children, 8, T., and E., born 

ſter her death. A bill was brought by the daughter of S., one of the after- 

era children, who died before 21, claiming the benefit of her mother's 

v poſed ſhare of the real eſtate of the teſtatrix, as heir of the body of her 

other. Lord Thurlowe was of opinion, that there was no point of time 
tis caſe to which the words, all and every the child and children of T; G. 

ad de confined, except the death of the teſtatrix, and therefore deter- - 

zed, that the plaintiff s mother H., who was born after the death of the 

datrix, could have no ſhare. | | 

IL. bequeathed to his wife M. L. the reſidue of his real and perſonal Ay ton v. 

te for life ; and aſter her death: he gave the ſame to the children of Mr. 2 

bn Ayton and his wife Jane, to be equally divided between them the ſaid 

. Ay/on's children, and not any children of any other marriage by ei- 

er party. At the death of the teſtator and his widow, J. A., S. A., and 

SW. 4., (ace dead) were the only children of Joby and June Ayton, then 

ra; but they had afterwards three other children. Sir I. Kenyon de- 

red, that the intereſt in the reſidue of the teſtator's perſonal eſtate veſted ? 

colutely in the three children of John and Jane Ayton, who came into 

during the life of M. L., and that thoſe born after were not entitled to a 

are. ; | | 

= A teſtator diſpoſed of a reſidue upon truſt to apply the rents and profits of Hughes v. 

Wis houſes in, Ic. and the dividends of his money in the publick funds, Hughes, 

nd all other bis perſonal eſtate for the maintenance and education of all 3 Rr. Ob. 
e children of his three daughters, until the youngeſt of ſuch children . ** 

Should attain 21 ; and in caſe of the death of any of them before the youngeſt 
Should attain 21, who ſhould have been married, and ſhould have at his or 

her deceaſe a child or children, he directed, that ſuch child or children 

ſhould be entitled to the fame ſhare which their deceaſed parents would 

are received in caſe they had reſpectively lived till the youngeſt of ſuch 

child or children ſhould have attained 21: and when ſuch youngeſt child 

hould have attained 21, then teſtator gave one full and proportionable 

ſhare of the capital thereof, to the proper uſe of ſuch his faid grandebildren 

as ſhould be then living, and the child or children of ſuch as ſhould be 


=" 0 = ww © 
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| dead, The queſtion was, Whether the plaintiffs, who were the children 
mat of teſtator's three daughters born at the time of his deceaſe, were to take ex- 
anni eluſively of the defendants, who were born after death? Lord Thurlqaye 
Ida eld, that the gift was confined to the death of the teſtator. 


A teſtator gave a legacy to the children of his /ate ler M. C. At the Viner v. 


pe date of the will, there were three children of HA. C. living, but one of them Francis, 
ild e aterwards died in the lifetime of the teſtator. It was contended, that one · tein _ 
ildret third of the legacy given to the children of M. C. lapfed into the refidue. - 
eech n the Maſter of the Rolls, Sir R. P. Arden, was of opinion, that by the 5 
mon ords children of M. C. were meant ſuch perſons as ſhould be children at 
wer de death of the teſtator, though M. C. was dead at the date of the will, 
def ad decreed accordingly. f 

Aul T. H. gave æ legacy of 500: to be paid to his grandſon T. P., the fon Haughton 


of M. P,, if be lived to be 21, and in caſe he ſhould die before, then to v Harriſon, 
the other child or children of his daughter, equally, arriving at ſuch age.“ Ak, 329. 
7. P. the grandſon died under the age of 21-years, and there being no child 
or children of M. P. living at the teftator's death, it was inſiſted, that 

| | the 
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the v oo, ought not to be raiſed for after-born children, but ſunk into the 
refeduum of the teſtator's eſtate for the benefit of the reſiduary legatee. Bu 
by Lord Hardwicke—lt is plain the grandchildren born after the teſtatory 
death are entitled, for as they were not in ge in his lifetime, the teſtatcr 
muſt have had in his view future children of his daughter. | 
Maddiſon A teſtator gave a legacy of zool. to the children of his filter S. to be paid al 
v. Andrew, by his executor, and equally divided, ſhare and ſhare alike, at their reſpec. Wl 
x Vez. 57+ tive ages of 21 or marriage, with intereſt at 4 per cent., and failing the ſhare 
of any, to the ſurvivors ; and failing the ſhare of all, to his filter G. The 
queſtion was, In whom this legacy ſhould veſt, whether in the only child « 
FC. alive at the making of the will, or alſo in thoſe ſince born or to be born! 
Lord Hardwicke thought it was meant for the benefit of all the children 5, y 
ſhould have; for the teſtator knowing ſhe had but one then, has yet give ol 
it to children, and has pointed out ſurvivors; and gives it over to another F 
branch of the family ; which he could not mean, till all failed. —= 
Elliſon v. A woman deviſed to the ſon and two daughters of her nephew F, E. 10 
Awey, a · piece by name; then gives 300. to E. P. to be paid at her age of 21, % 
a halls. marriage; and intereſt in the mean time for her maintenance and education: 
but if ſhe died before 21 or marriage, then to the younger children of bu 
nephew F. E., equally to be divided between them. Some of the young 
children were born before, ſome after the making of the will, and ſome a 
: the death of the teſlatrix. Lord Hardwicke thought, that the teſtatii 
meant that the legacy ſhould be divided when it veſted, and therefor Wn 
ſhould go to ſuch as ſhould be younger children at the death of E. P. befor Wn 
| 21 or marriage. , 1 
Bartlett v. W. A. deviſed his real eſtate to truſtees and their heirs to the uſe of XR 
ns his daughter, for life, with remainder to the heirs of her body; and aft 
1 Br. * her deceaſe without iſſue, in truſt to ſell, and to divide the money equal 
Rep. 530. between all and every the children of his ſiſter E. the wife of B., and of hi 
note, 8. C. ſiſter M. the wife of J., at their reſpective ages of 21. The ſiſters had each 
of them ſeveral children born in the lifetime of the teſtator; and E. had: 
daughter born about eleven months after the teſtator's death, but in the lik 
time of H. his daughter, who. afterwards died without iſſue. The queſtio 
was, Whether ſuch after-born daughter was entitled to a ſhare of the money 
And Sir Tho. Clarke, Maſter of the Rolls, ſeemed very clearly of opinion 
that ſhe was entitled. He obſerved, that all caſes of this kind depend upo! 
their own peculiar circumſtances: that this is the caſe of a truſt, where tht 
court will be more liberal in making a conſtruction, than in the caſe of a leg 
_ eltate : that as the children are not named, there does not appear to be a 
predilection: that the teſtator deſcribes his ſiſters as then being wire: 
that the words uſed are as general as poſlible, viz. all and every the children 
and that this is to be conſidered as a deviſe of money, and nothing coul 
veſt at the teſtator death, but it is a diſpoſition of a remote intereſt, aft 
As the death of H. without iſſue. bes. 
Karver, | A teſtator deviſed the reſidue of all his real and perſonal eſtate to truſts 
Comp. 30g, for the uſe of the heirs male of J. A.; in default of ſuch iſſue to the wi 
of the heirs male of R. A., and in default of ſuch iſſue male, to i 
uſe of all and every the grandchildren of J. A. and S. M. as tenants in cor 
mon. By acodicil of the ſame date with the will, he directed the truſtes 
to pay the intereſt and produce of his real and perſonal eſtate to his wiſe 5 
A. and to the ſaid J. A. and S. M. during their lives, with ſurvivorſaf 
Eight'grandchildren were alive at the date of the will: a ninth was born be 
fore the teſtator died: twelre more were barn after his deceaſe; and alli 
the lifetime of R. A., who died without iſſue, It was holden, that as fl 
| twenty 
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twenty · one grandchildren were all alive at the death of R. A., all were 
. given by ber will ſeveral annuities, gave, after the rene 
Jeceaſe of the annuitants, 500. each, to the children of D. R.— D. R. had Criſpin Lok 
hen ſeven children, and he had alſo a daughter born after the death of Ambl. 386. 
he teſtatrix, but in the lifetime of the ſurviving annuitant. Lord Thur- 

,we decreed, that this after-born child muſt be let in to take. 

A. N. deviſed her real eſtate to truſtees, upon truſt to permit her ne- e ee 
e 7. C. to receive the rents for his life, and after his death to ſell the Wer 
ite, and divide the money among all and every the child and children of Rep. 530. 
C. at the age of 21. She alſo gave her perſonal eſtate to the ſame truſ- N. B. Lord 
, in truſt to divide the ſame between all the children of her faid ne- Thurlowe 


ew at the age of 21; ſhe directed her nephew to maintain the children le oy ; 


t of the rents and profits, and gave the truſtees power to apply any part ſcemsavery_- 
the intereſt of the perſonal eſtate for the maintenance of the children. range de- 

e queſtion being, Whether a child born after the death of the teſtatrix terminati- 
as entitled to a ſhare of her eſlate? Sir T. Sewell held that ſhe was: he ar 3 
id that this is the caſe of a truſt; that there is nothing to confine it to firſt child f 
Whildren born in the lifetime of the teſtatrix, and the intereſt is a future arcained 
dne. Here is no direction what is to become of the intereſt of the perſo- twenry-one, 
al eſtate ; bur there is a direction to apply any part for maintenance. This the diviſiou 
ws. : ſtrong addition to the caſe of Bartlett v. Holliſlen ( ſupra); the perſonal 9 Be 
immediately the property of the children, though not immediately given Ch. Rep. 2 
Wo them; if it were a power to apply, the intereſt would be unneceſſary. 355. 

The children are to haye the intereſt with the principal, except what 1s 

applied under the power. 

S. D. gave 1 to purchaſe ſtock, the intereſt to M. for life, then Denny 
to the teſtator's brother V. Z., at his deceaſe, to the teſtator's godſon S.; 1 Br. Ch. 
and at his deceaſe, if before he is of age, to be diviled among his brothers Rep. 537 
equaily. S. the teſtator's godſon died in the lifetime of his father V. D. 
and in the lifetime of the teſtator, leaving at the time of his death two 
brothers, who were the two only ſons of V. D. at the date of the will, and 
at the time, of the teſtator; but he had another ſon A. D. born ſome time 
afterwards. Lord Thurlowe was of opinion, that he was obliged to ſay the 8 
words in the bequeſt of 5000/, to the brothers of S. were not confined to 
thoſe who were his brothers at the time of making the will: that the teſta- 
tor mult have had in contemplation other ſons coming into being; that his 
intention appearec! to be to make an aggregate deſcription of a part of the 
family of . by the name of brothers of C. as if he had uſed the words 
male children of V]; that he made uſe of the word brothers merely by re- 
lation to the antecedent, the name of $ uſed in the former part of the be- 
queſt, and that he could not otherwiſe have deſcribed s a bas of V. but 
by a eircumlocution. He therefore declared that A., being bonn before 
* of the diſtribution of the fund, was entitled to a ſhare of the 
p | | 
A teſtator gave to the children of his ſiſter J. G. wife of T. G. 3501. Gilmore v. 
with intereſt for the ſame, to be paid them reſpectively in equal ſhares and axe 
proportions as they ſhould reſpectively attain 213 and in caſe any of them ꝑ 1 
ſhould die under 21, then their ſhare ſhould go to the ſurvivors and ſurvivor. 
At the death of the teſtator, J. G. bad two children, the plaintiffs ; ſhe 
had afterwards another child: the plaintiffs were both infants ; and the 


court was of opinion, that the youngeſt child, being born during the in- 
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the pool ought not to be raiſed for after- born children, but ſunk into the 
refiduum of the teſtator's eſtate for the benefit of the reſiduary legatee. Bu 
by Lord Hardwicke—lt is plain the grandchildren born after the teſtator, 
death are entitled, for as they were not in efe in his lifetime, the teſtato 
muſt have had in his view future children of his daughter. SY 
Maddiſon A teſtator gave a legacy of 300l. to the children of his filter &. to be paid i 
v. Andrew, by his executor, and equally divided, ſhare and ſhare alike, at their reſpec Wi 
x Ve. 57. tive ages of 21 or marriage, With intereſt at 4 per cent., and failing the ſhan WA 
of any, to the ſurvivors ; and failing the ſhare of all, to his ſiſter G. T 
queſtion was, In whom this legacy ſhould veſt, whether in the only child d 
F. alive at the making of the will, or alſo in thoſe ſince born or to be born! 3 
Lord Hardwicke thought it was meant for the benefit of all the children 4% 
ſhould have; for the teſtator knowing ſhe had but one then, has yet give 
it to children, and has pointed out ſurvivors ; and gives it over to anothr nl 
branch of the family ; which he could not mean, till all failed. 1 
Elliſon v. A woman deviſed to the ſon and two daughters of her nephew F, E. 10 | 
2 a-piece by name; then gives 300l. to E. P. to be paid at her age of 21, on 
. marriage; and intereſt in the mean time for her maintenance and education 
but if ſhe died before 21 or marriage, then to the younger children of hu 
nephew F. E., equally to be divided between them. Some of the young 
children were born before, ſome after the making of the will, and ſome af 
; the death of the teſlatrix. Lord Hardwicke thought, that the teſtatmi nl 
meant that the legacy ſhould be divided when it veſted, and therefor: Wn 
\ ſhould go to ſuch as ſhould be younger children at the death of E. P. befor 
21 or marriage. 
Bartlett v. W. A. deviſed his real eſtate to truſtees and their heirs to the uſe of XA 
ORs his daughter, for life, with remainder to the heirs of her body; and aft 
1 Br. (hi © her deceaſe without iſſue, in truſt to ſell, and to divide the money equalh 
Rep. 530. between all and every the children of his ſiſter E. the wife of B., and of hi 
note, S. C. ſiſter M. the wife of J., at their reſpective ages of 21. The ſiſters had each 
Fs of them ſeveral children born in the lifetime of the teſtator; and E. had: 
daughter born about eleven months after the teſtator's death, but in the lift 
time of H. his daughter, who. afterwards died without iſſue. The queſtio 
was, Whether ſuch after- born daughter was entitled to a ſhare of the money 
And Sir Tho. Clarke, Maſter of the Rolls, ſeemed very clearly of opinion 
that ſhe was entitled. He obſerved, that all caſes of this kind depend upot 
their own peculiar circumſtances : that this is the caſe of a truſt; where tht 
court will be more liberal in making a conſtruction, than in the caſe of a legs 
eſtate: that as the children are not named, there does not appear to be a 
predilection: that the teſtator deſcribes his ſiſters as then being wire: 
that the words uſed are as general as poſſible, wiz. all and every the children 
and that this is to be conſidered as a deviſe of money, and nothing coul 
veſt at the teſtator's death, but it is a diſpoſition of a remote intereſt, ak 
1 the death of H. without iſſue. | bop 
” =o ea A teſtator deviſed the reſidue of all his real and perſonal eſtate to truſtes 
Comp. 309. for the uſe of the heirs male of J. A.; in default of ſuch iſſue to the ws 
of the heirs male of R. 4., and in default of ſuch iſſue male, to tb 
uſe of all and every the grandchildren of J. A. and F. M. as tenants in cor 
mon. By a codicil of the ſame date with the will, he direQed the truſtes 
to pay the intereſt and produce of his real and perſonal eſtate to his wife 6. 
A. and to the ſaid J. A. and S. M. during their lives, with ſurvivotſif 
Eight grandchildren were alive at the date of the will: a ninth was born bt 
fore the teſtator died: twelve more were barn after his deceaſe; and alli 
the lifetime of R. A., who died without iſſue. It was holden, that as fl. 
twenty 


. 


e e % Dn 2_ev 
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„. h ese grindebildren were all alive at the death of R. A, all were 


abvally estitled. : | 
A eſtatrix, having given by ber will ſeveral annuities, gave, after the Attorney- 
ecceaſe of the annuitants, 500. each, to the children of D. R.— D. R. had General v. 
en ſeven children, and he had alſo a daughter born after the death of * 
e teſtatrix, but in the lifetime of the ſurviving annuitant. Lord Thur- . 3 
* decreed, that this after- born child muſt be let in to take. 
A. N. deviſed her real eftate to truſtees, upon truſt to permit her ne- Congreve v. 
e T. C. to receive the rents for his life, and after his death to ſell the Congreue, 
ae, and divide the money among all and every the child and children of Rong 2 7 
WC. at the age of 21. She alſo gave her perſonal eſtate to the ſame truſ- N. B. Lord 
Ws, in truſt to divide the ſame between all the children of her ſaid ne- Thurlowe 
Wat the age of 21 ; ſhe directed her nephew to maintain the children e, that 
t of the rents and profits, and gave the truſtees power to apply any part = caſe 
the intereſt of the perſonal eſtate for the maintenance of the children, 8 
e queſtion being, Whether a child born after the death of the teſtatrix re dry 
$ entitled to a ſhare of her eſlate? Sir T. Sewell held that ſhe was: he on; becauſe 
id that this is the caſe of a truſt ; that there is nothing to confine it to 3 
Whildren born in the lifetime of the teſtatrix, and the intereſt is a future — — | 
oe. Here is no direction what is to become of the intereſt of the perſo- twenry-one, 
Wa cſtate ; bur there is a direction to apply any part for maintenance. This the diviſiou 
r ſtrong addition to the caſe of Bartlett v. Holliſter ( ſupra); the perſonal mult be 
immediately the property of the children, though not immediately given maT R 8 
o them; if it were a power to apply, the intereſt would be unneceſſary. 35 4 ep. 
| he children are to have the intereſt with the principal, except what is 
- applied under the power. | 
VS. D. gave 5000. to purchaſe ſtock, the intereſt to M. for life, then 8 


fer 
ah to the teſtator's brother V. Z., at his deceaſe, to the teſtator's podſon S.; a yy 
1. and at his deceaſe, if before he is of age, to be divided among hos brothers 5 — 
m bequaily. S. the teſtator's godſon died in the lifetime of his father W. D. ä 
ws and in the lifetime of the teſtator, leaving at the time of his death two 
"i brothers, who were the two only ſons of . D. at the date of the will, and 
10 at the time, of the teſtator; but he had another ſon A. D. born ſome time ; 
— afterwards. Lord Thurlowe was of opinion, that he was obliged to ſay the 
. words in the bequeſt of 5000. to the brothers of S. were not confined to 
ol thoſe who were his brothers at the time of making the will: that the teſta- 
wy tor muit have had in contemplation other ſons coming into being; that his 
* os appeared to be to make an aggregate deſcription of a part of the 
= _y of . by the name of brothers of &. as if he had uſed the words 
ves: . le children of V; that he made uſe of the word brothers merely by re- 
* ation to the antecedent, the name of & uſed in the former part of the be- 
-oult * and that he could not otherwiſe have deſcribed the ſons of V. but 
the a circumlocution. He therefore declared that A., being born before 
N of the diſtribution of the fund, was entitled to a ſhare of the 
tes 3 A teſt . - | 
* * teſtator gave to the children of his ſiſter J. G. wife of T. G. 350. Gilmore v. 
"the with intereſt for the ſame, to be paid them reſpectively in 2 ſhares and Se vera; 
. 2 as they ſhould reſpectively attain 213 and in caſe any of them frag zo 
"ſte "* 3 under 21, then their ſhare ſhould go to the ſurvivors and ſurvivor. 
"Y oy 2 of the teſtator, 7. C. bad two children, the plaintiffs ; ſhe 
"hi 4 wards another child: the plaintiffs were both infants; and the 
—— was of opinion, that the youngeſt child, being born during the in- 
alls | fancy 
js tht 


341. That a poſthumous child is within a proviſion in a ſettlement for ſuch children of the marriage 


* Hopegood, 


3 Blackler v. A teſtator bequeathed the ſurplus of his per 


LEGACIES. - i 
fancy of the other two, though after. the death of the teſtator, might be 


entitled to a ſhare. 


Fd 


Bennett 7. K teſtator left 20,000). to his executors, in truſt to diſpoſe thereof in i 
non, ſuch proportions, &c. as they ſhould think fit, amongſt ſuch of the teſtator', i 
Hogg relations as ſhould not be worth 2000/., and ſhould apply within two year; i 


< — 


after his (the teſtator's) death. A claim was made on behalf of a child al 
born after che death of the teſtator, who was of conſanguinity ; bur ſuch * 
child, though in wentre ſa mere at the teſtator's death, was holden not to b ³ü 
within the deſcription. | | 2 
Cooper v. So, it was determined by Sir L. Kenyon, when Maſter af the Rol, 
Forbes, that a child, in ventre ſa mere, ſhould not take under a bequeſt to the chi k 
bd 7 0 dren of A. living at the death of the teſtator. But in a ſubſequent caſe of Rami 
hk a ſimilar deyiſe, Lord Thurlowe ſaid, that though he admitted the child no * 
ke, to be within the ſtrict meaning of the words; yet, the ſolid ground of cou- 
19. 329. ſtruction is to conſider whether ſuch a child is not within the intention s 
++... the teſtator to provide for all the children of A.? His lordihip added, h: ee 
. would talk to his Honour on the ſubject, and if he perſiſted in his opinion, 3 
2 6 the queſtion muſt go to law. It is to be preſumed that his Honour did per: BR 
ing jun. ſiſt in his opinion, for the queſtion did go to law, and the court of Common 


673. Pleas determined in favour of the poſthumous child. 73 
$57 One deviſed the ſurplus of his eſtate to his children and grandchildren, 
It was holden, that a grandchild in ventre ſa mere at the teſtator's death 

© _ ſhould not take; but it was at the ſame time ſaid, that if a deviſe were to 
Northey v. 7 children and grandchildren living at my death, a child in ventre ſi 
Strange, mere might, in ſuch caſe, be ſo far regarded as to' be looked upon a 


1 P. Wms. living. 


ne 


as ſhould be living at the death of the father; ſee Miller v. Turner, 1Vez. 85. Beale v. Beale, i | 
o 95 | a « tes 


Burdet v. So, where one deviſed his eſtate, in cafe he Q ould leave no ſon at the tint 
1Þ Win. of his death, to F. H., and died leaving his wife privement enſient with a ſor; 
436. this poſthumous ſon was adjudged to be a ſon living at the death of F. H, 
and therefore the deviſe to F. H. did not take place. | 
2 eſtate equally to his ſon Þ 

= range James and to his ſon Peter's children, to his daughter Traverſe and to his 
Was. 383. daughter Webb's children, and his daughter Man. At the making of the 
will the teſtator's ſon Peter was dead, leaving ſeveral children, the teſtator's 
daughter Webb was living, but her huſband was in low circumſtances, and 
had been twice a bankrupt, and therefore the teſtator by his will made ſome 
proviſion for her ae uſe. The queſtion was, How theſe children and 
grandchildren ſhould take, whether per ſbirpes or per capita ? Lord King it 
firſt ſeemed inclinable that the grandchildren ſhould take per flirpes only : 
yet at length he decreed, that the teſtator's ſon James, and the children 
of the teſtator's deceaſed ſon Peter and his daughter Traverſe, and the chi 
dren of his daughter Webb, and his daughter Man, (being in all fourteen i 
number,) ſhould each of them take per capita, as if all the grandchildren 
had been named by theis reſpective names; and that the grandchildren 
could not take according to the ſtatute, or in alluſion thereto, foraſmuch # 
the teſtator's daughter Webb was living, and ſo her children could not re 
preſent her; and to determine that the grandchildren ſhould take per. Virpu 
would be to go too much out of the will, and contrary to the words, whe! 


the meaning of the teſtator might be according to th and that meat 
ing a reaſonable and ſenſible — e o 
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One Hole bequeathed 5000. to the relatians of E. H., to be divided equally Thomas v. 
— them. Although this bequelt is confined to ſuch relations as wonld _ 2 
e by the ſtatute of diſtributions; yet Lord King determined, that, as 261. The 
+ Mc” But had directed the 5000. 0 be divided equally between them, he wordequally 
1d not dire& an unequal diſtribution, and accordingly decreed them to ppljed.to 


| . next of 
M CAPS ©. _ kin, andre- 
3 ns under the ſtatute of diſtributions, cauſes a diviſion per capita, Phillips v. Garth, 3 Br. 


Rep. Butler v. Stratton, Id. 367, for though the ſtatute furniſhes the rule as to the ob- 
ect n yet it does not determine ju what proportions thoſe abjeQs hall take; that 
n depend upon the directions of the teſtator. Green v. Howard, 1 Bx. Ch. Rep. 31. 


er v. Mowbray, 3 Br. Ch Rep. 23 
3 | Page 468 
) go, on the contrary an eldeſt daughter, where there has been a ſon, or where the eſtate 

4 ttlement goes all to a remainderman, has, in equity, been deemed a younger child. Beale 

D- 1 a le, 1 P. Wms. 244. And even @# f ſan unprevided for has been confidered as a younger 

of RS. Duke v. Doidge, 2 Vez. 203. note For the court will indulge this latitude of conſtruction in 

% 4 A of portions, for the ſake of providing for all branches of the family. Chadwick v. Dole- 
4 „ 2 Ven. far. Heneage v. Hunlocke, 2 Atk. 456. Lord 'Teynham v. Webb, 2 Vez. 198. 

% © the ſame conſtructiou is not applicable in other caſes, Lord Teynham v. Webb, 2 6. 

. v. Hewer, Ambl. 203. | | 

A teſtatrix gave and bequeathed unto the ?π˖é ſervants that ſhould live Sleech v. 

th her at the time of her death 100. new S. S. ſtock, to be equally divid- N 

between them, In fact, the teſtatrix had but two at the time of making 560. 

will; and afterwards took another, who lived with her at the time of 

tr death. Adjudged, that this third ſervant was enti led to an equal 

are with the other two. f 

So, where the teſtator gave to the three children of his ſiſter-5 ol, Tomkins v. 

ch ; the ſiſter had four children, and they were all let ig. Tomkin 

A teſtatrix gave the reſidue of 3 per cent. annuities in truſt to pay the (09) 

e unto and between the ?wo daughters of T. S., in equal ſhares and 1 

Woportions during their lives, and if ether of them ſhould die, then to pay Walker N 

We whole to the ſurvivor during life; and in caſe both ſhould depart this 2 Br. Ch. 

fe, then the whole was to fall into the reſidue. The maſter of the Rolls, Rep. 85- 

Þ Kenyan, yielding to the authority of the caſes, but not the reaſan- 

17 Wm felt himſelf compelled to declare, that all the daughters 

ho e. | 


ot 


= 


K W 
A : a” 
le 
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(But notwithſtanding) So, Carr v. Bedford, 2 Br. Ch. Rep. 77. Anon, 1 P. Wms, 327. Ng 
„Hole, Ca. temp. Falb. 251. Harding v. Glyn, 1 Atk. 469. Artorney-Geyeral v. Buckland, 
ted) Ambl. 21. Edge v. Saliſbury, Ambl, 50, Mhithorne v. Harris, 2 Ves.'527, Croſoley 
Clare, Ambl. 397. | Iſaac v. Defriez, Id. 595. Widmore v. Woodroffe, II. 636. Green v. 
oward, 1 Br. Ch, Rep. 3 1. Hands v. Hands, (cited). 3 Br. Ch. Rep. 69. Phillips v. Garth, Id. 


and g. Rayner v. Mowbray, 14. 234. Aud the rule wi the ſame, h the word poop” 

0 1 prefixed to * relations.” Brunſden v. Woolredge, el ne Id. 595. 

aly : idmore v. Woodroffe, Id. 6 36. But if the bequeſt be to the teſtator's deſcendants, or to 

ho he deſcendants of A, the nevelliey of referring to the ſtatute of diſtributions does not ariſc, for 
" ch deſcendants are capable of being aſcertained, Croſsley v. Clare, Ambl. 397. Butler v. 

chi iratton, 3 Br. Ch Rep. 367. And we have ſeen abqve, that where the court does reſort to the 

. in ptute of diſtributions for the purpoſe of limiting the objecis of the bequeſt to relations, it does 
ren 


t conſider itſelf bound to adopt the proportions preſcribed by the e but diſtributes per 


dren pita, and iu ſuch ſhares as auy particular expreſſions of the bequeſt may call for. Carr v. Bed- 
| d, * ; » 9 | 
ch 4 þ Hons DN Jones, 14.179. Thomas v. Hale, Ca. temp. Talb. 251, Oreen 


A. compounded with his creditors, and paid 10s. in the pound: his Brans v. 
dow by her will charged her eſtate with the reſidue of the debt to the Charles, 
ompounding creditors, or their perſonal repreſentativer. The adminiſtra- Nutr. laß. 
IX de benit non of a deceaſed creditor is eatuled beneficially under this 

bequeſt; 


10 


Cornforth v. Boon, 2 Vez. 279. Cavendiſh v. Cavendiſh, 1 Br. Ch. Rep. 467. 


Coding. words, wiz. I deviſe my library of books, now in the cuſlody of Mr. Carſwell 
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bequeſt; and not the re ſiduary legatees under the will of ſuch ereditor, v 
her next of kin at the time of her death, or her next of kin at the time 
the death of the firſt mentioned teſtatrix. | 

Money was ſettled in truſt to be paid according to the appointment oi 
Jerningsv, A., and in default thereof to his legal repreſentatives according to th i 
Gallimore, courſe of adminiſtration. A. by will in purſuance of the power appointel 


3 Vez. Jun. to his legal repreſentatives according to the courſe of adminiſtration, a A 5 
wn. made a reſiduary legatee, whom he appointed one of his executors. % 


the will the next of kin are entitled. | 
Bridge v. A teſtatrix bequeathed the reſidue of ber eſtate to certain perſons, 2 


Abbot, 3 Br. if they ſhould die in her lifetime, to their /zgal repreſentatives. One d N 
os Rep. thoſe perſons died in the teſtatrix's lifetime. His ſhare of the reſidue vil 


go to his next of kin, not all thoſe who may be living at the time of l 
death, but thoſe who may be alive at the death of the teſtatrix. 


[ Godolphin ſay.) The rule muſt certainly depend upon the particular expreſſion of the bequeſt, u _ 
whe:e the teſtator gives a ſpecitick thing as being then in his poſſeſſion, and which in its nat = 
is not fluctuating, and he gives it by a particular appellation. Thus, if he bequeaths the lea 
which he now has, or all the horſes now in his ſtable, or the arrears of an annuity now due, in ſac 
caſes, ſubſequent leaſes, or after-purchaſed horſes, or arrears afterwards accrued due will uu 


paſs. Fs P. Wms. 597. Attorney-General v. Bury, 1 Eq. Ca. Abr. 201. Baugh v. Read, 1 Ve 5 
jun. 260, . | TY: 


i a 5 


(But where) See acc, Cook v. Oakley, 1 P. Wms 202. Time well v. Perkins, 2 Atk. 10; 5 


9 Colonel Coddrington deviſed to All Souls College in Oxford in the 
ege v. ; 


ton, 1 P. #0 All Souls College in Oxford; and in the ſame will he deviſed to the Ci. 
Wms. 597. lege 4000l. more to augment their library. The teſtator afterwards bought nl 
ſeveral books of value, which were placed in the ſaid library. It was de 
creed, that the after-bought books ſhould paſs ; the word now not relating 
to the books which were in the library at the time of making the will, be 
merely pointing out where the library was. 
Dean of General Guiſe, by his will, gave all his pictures, drawings, and print 
Chriſt- to 'Chrift Church College in Oxford, to be kept, and none of them to be 
A V- fold, they being a good collection. He lived ſeveral years afterwards, and 
arrow, . : 2 . . - 
Ambl 641. after making his will, parted with ſome of the pictures, and acquired abort 
one hundred new ones. Lord Camden ſaid, he was clear, that the pic 
tures which the General added to his collection after making his will paſſe 
dy the deviſe to Chrift Church College, upon this principle, that the perl 
nal. eſtate is conſidered as fluctuating. It would be ſo in caſe of a denil 
of all a man's perſonal eftate generally. The ſame rule holds in caſe of: 
deviſe of the whole of any ſpecies, of his perſonal eftate. Caſes have gott 
ſo far as to entend the = to the deviſe of a flock of ſheep. The caſe d 
- All Souls College v. Coddrington confirms this rule. The caſe of Gaym ! 
| Gayre is in point, 4 | 
* 1 A teſtator bequeathed his wife 1 200l. in money, and all the goods and 
if there de Chattels, Wc. in and belonging to his houſe in V., in which houſe then 
nothing in was 4000. in money; and the queſtion was, Whether this 4ood. ſhoul 
a will de- paſs by the will? The court held, that it ſhould not; for 4000. is a cou 
ory derable ſum, and the teſtator could not be ſuppoſed to be ignorant of is 
tension 1c being in the houſe : thereſore, had he intended to paſs it, he would 90 


refiri the have couched it under general words, but would at firſt have given bi 
gene!al im- Wife 1600. 
port of the 


words © goods and chattels,” m „it en | : | 
Chapman v. Hart, 1 Vez. 27;. ä ſum, and juſt received, will pak 


Ther: 


There was a bequeſt of all the teſtator's houſehold goods, and other Woolcombe 
ed ode; and there was alſo. a bequeſt of the reſidue ; which bequeſt of the Mes 


efidue would have been fruſtrated, had the words © other goods” been þ Wan 
eld to carry all the perſonal eſtate. The court therefore held, that the x12, 
Words © other goods” muſt be intended to fignify things of the like nature 

With houſchold goods. ; | | 
1 7. S. bequeaths all his houſehold goods and furniture which ſhould-be 2 Vern. 
nis houſe at R. at his death to his wife, and afterwards going beyond 2 
nis ſteward gets the head landlord of the houſe to accept of a ſurrender 7 70 2 
hc leaſe of the houſe, and removes the goods to another houſe, and creed be- 
ees an account of this to J. S., who approves of it, the goods will not tweea the 


with by the will to the wife: otherwiſe, if they had been removed by rats of 
ed to defeat the legacy, or by any tortious act without the privity of the ghaſteſbu- 


ator, __ 
So, if a man bequeaths to his ſon the furniture of his houſe at D., and 2 Vern. 


0 C years afterwards orders goods which he had bought in London 10 be 739. de- 
eie e rried to his houſe in D., and agrees with carriers for that purpoſe, but ao + 64 
1 * es before the goods are removed from London, theſe goods ſhall not paſs Duke of 
Wo ; y the will as part of the furniture of the houſe at D. ' Beaufort, 


g and Lord 
BDundonald. Lord Hardwicke alluding to this caſe ſays, there was very little oppoſition, being 
tween a mother and a ſon, and I lay no ſtreſs upon it.” 3 Atk. 203. i 


_ If 2 man who has debts due to him by bond, and who is likewiſe poſ- . 
eſſed of a term for years, bequeaths one moiety of his perſonal eſtate to bis , 
ite, and afterwards ſeveral legacies to other perſons, and the reſidue to 
7. S., the wife ſhall have one complete moiety, if the other is ſufficient to 
pay the debts, and ſhe ſhall have a moiety of the leaſe, though it was ob- 
jc &tcd that a leaſe was not uſually reckoned perſonal eſtate. | 
lf a man poſſeſſed of a leaſe for years bequeaths ſeveral legacies of plate Portman v. 
and other goods to ſeveral perſons, and after deviſes all the reſidue of his Willis, Oro. 
goods to his wife, his debts and legacies being paid, and makes her ſole — Ft 
executrix ; by this will, the leaſe paſſes to her as legatee ; for though by a dolph. 39 4 
grant of omnia bona a leaſe paſſes not, yet, by the civil law, bona including 7. | 
all chattels, and this being a legacy, the judges of the common law in this 
caſe ought to be guided by that law. 

If a man bequeaths 1200/. to J. S., and by general words gives all his 2 Chan. 
goods, chattels, and houſehold-ſtuff in and about his houſe to the ſaid Rep. 190. 
J. S, money in the houſe will not paſs, he having a particular legacy de- 
viſed to him. 

A bequeſt of all the teſtator's goods has been holden to paſs a bond, un- Anon. I P. 
leſs there be ſome words in the will which demonſtrate an intent to the Wms. 267. 
contrary (a). But bonds, as a ſpecies of choſes in action, not admittin Ryall v. 


. . 5 
of locality, will not paſs under a bequeſt of goods and chattles in a er 1 art 


cular place (5). Neither will debts due by bond under a bequeſt of all the 1 Vez. 362. 
i teſtator's moyeable goods (c). | 05 8. C 4 
cal . : (a) Wool 
5 : 8 5 2 112. note in Cox's Ed, (6) Chapman v. Hart, 1 Vez. 271, 
-onh- Moore, 1 Br. Ch. Rep. 127. b note. 
7 1 ep. 127. Green v. Symonds. Id. 129. note. (c) Sparke v. Denne, 
d nol 


_ () and jewels will not paſs by a bequeſt of utenſils, but (e) by a 
bequeſt of houſehold goods plate will pals, * dat (e) by Dyer, 
(e) Lilcot v. 


Compton, 2 Vern. 638. This was former]y denied, Jeſſon v. Efſiogton, Pr. Ch. 207. but it f. 
now ſettled, agreeably to this caſe of Lileot v. Compion, that plate will ſo paſs, —4 it 1 ny 
| that 


9 
4 
* 
4 
$ 
I— 
4 
"x 
al 
1 
an 
; 
f 
.4 
* 
” 
1 
4 
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that the teſtator was in the habit of uſing plate, or was of a rank in life which rendered it an . 


1 
Humber... a backle annexed to his bonnet, and many other buttons of gold and pre. Wi y 


—— 
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ticle-ſuitable to his domeſtick eſtabliſhmeut. Maſters v. Maſters, 1 P. Wms. 425. Nicholls y, 
Ofporn, 4 P. Wms. 419: Snelſon v. Corbet, 3 Atk. 369. Kelly v. Pawlett, Ambl, 60s. 8. C. 


Danvem v. If a teſtator miſcalculate a reſidue, or a debt which he bequeaths, the 
Manning, Teal reſidue or debt will nevertheleſs pals. | 


. Ch.--* 5 
Rep. 18. Williams v. Williams, 7d. $7. 


Ons ot If a nobleman poſſeſſed of a collar of SS, and of a garter oßgold, ani 
und's cafe, Cious ones annexed to his robes, and of many other chains, bracelets, ani i 
8. C.-cited rings of gold and precious ſtones, bequeath all his jewels to his wife, d 
in Style, die, the garter and collar of 88 paſs not, becauſe they are not properh } 1 
jewels, but enſigns of honour and ſtate ; and the buckle in his bonnet and ä 
buttons paſs not, becauſe annexed to his robes; but all the other chains nn 
nings, bracelets, and jewels paſs. SHO ENN 1 x 
Abr. Eg. J. F. by will denes thus: Item, my will and pleaſure is, that the fu. 
2 Mich. . ture and pictures in my houſes at A., B., and C. ſhall always reman 1 i 
Franklin there, and not in the power of my executors to diſpoſe of, but ſhall 9 nn: 
und Earl of with my ſaid houſes to ſuch of my grand-children as ſhall be in the poſſell. 
Burlington. on thereof, and then appoints that the plate gilt with gold, belonging u 
np his chapel at ., together with the ornaments thereof, ſhould remain u 
in reported. the perpetual uſe of the ſaid chapel, and makes D. executor, to whom he 
Pre. Ch. gives all his perſonal eſtate, except what is before bequeathed, of wha 
261. 8. C. nature or kind ſoever, far his own proper uſe; and the queſtion was, i 
the plate the teſtator conſtantly uſed, and removed with him when he ven 
from one houſe to another, ſhould go to the executor by the laſt clauſe, a 
belong to the houſes under the word furniture? And my Lord Keeper un 
ol opinion, that furniture in a large ſenſe takes in plate, but not here, be- 
- cauſe he diſtinguiſhes the chapel plate from the furniture; and the plate df 
ordinary uſe that was carried with him could po mare be ſaid the furniture 
of one houſe. than of the others, and he meant only the particular furn. 
ture of each hauſe; ſo the plate went to his executors, and was liable to 
plaintiffs who were creditors. | 


Bridgeman A library will not paſs under the deſcription of furniture, 
3 Ak 201, Kelly v. Powlett, Ambl. 605. 


Abr. Eq. If a man deviſes his ſilver tea-kettle and lamp, with the appurtenances 
* Mole” nothin ſhall-paſs but the kettle and lamp, and the box wherein the lam 

0 . & was placed, and not the ſilver tea · pot, milk- pot, tongs, ſtrainer, or er 
Hunt and niſters. | 5 

Berkley * : 
4 Chan, If a man deviſes 4ol. to be paid to J. S., by him to be diſpoſed of in 

Ca. 108. ſuch manner as the teſtator ſhould by a private note acquaint him with, and 


— and dies without ſuch appointment, this is a good bequeſt to the party. 


— 


(C) What wall be an Ademption or Extinguil 
ment ot a Legacy, 


„ 1 
& außere @ man deviſed) Lord Camden, in ſpeaking of this caſe of Orme v. Smith, ſays, . 
payment was clearly voluntary. The counſel laid hold of the diſtinctiou between a vohuntary in 
* | comp 
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r yment, but the court does not appear to have decreed upon the diſtinction But ia 
| 3 5 2 P. Wms. 164. and Rider v. Wager, Id. 328. the diſtinQtian is taken notice of 
dme court. And in Partridge v. Partridge, Ca. temp. Talb. 326. it is recognized by Lord Talbot, 
in Lawſon v. Stitch, 1 Ati. 508 by Lord Hardwicke. At the ſame time it muſt be obſerved, 
t the decree of the court is founded upon other points in every of theſe cafes. In Earl of Tho- 
Wood v. Earl of Suffolk, 1 P. Wms. tr; Lord Macclesfield over-ruled the diſtinction, and the 
Wine was done by Lord King in Ford v. Fleming, infra. In Aſhton v. Aſhton, 3 P. Wms. 386, 
a Talbot declares his idea, that the diſtinction has no weight in it. Its exiſtence is denied by 
rd Camden in Attorney-General v. Perkin, Ambl. 566; and that opinion is adopted by Lord 
none, in Aſhburner v. Macguire, 2 Br. Ch. Rep. 109. Other judges admit the diſtinction, 
not as a rule of determination in all caſes They conſider the teſtator's calling for payment 
bse be of it/e{f ſufficient evidence of an intention to adcem, (and ademption muſt always de- 
upon intention, ) but at the ſame time they regard it as a queſtionable act requiring expla- 
7 . Drinkwater v. Falconer, 2 Vez. 623, Hambling v. Liſter, Ambl. 401. Coleman v. 


Wman, 2 Vez. jun. 639. . 


* * + 
A teſtator gave his ſiſter S. C. 5501. which was theo in Mr. Z.'s hands, Crockat v. 
died ſoon after the making of his will. It appeared, that the teſtator, 8 : 
re the making of his will, had left in Mr. £.'s hands 550l., for which |; * 
r. E. had given a note to the teſtator, payable to him or order, and the 
tator had, before the making of the will, drawn ſome bills on E. order- 
p him to pay ſeveral ſums of money, which, in all, had reduced the 
ol. to 4301. The teſlator had left aſſets for the payment of all his lega- 
3, including the whole legacy of 5 50l. to his filter 8. C. It was inſiſt 
I, that S. C. ſhould have no more than 430l. of her legacy of 5 50/. there 


be ing no more than 430. left in Mr. E.'s hands. But the Maſter of the 
u olls held, that ſhe ſhould have the whole 550%. legacy. Theſe payments 
i t of the 550. in the hands of Mr. E. having been all ordered by the teſ- 
ent ator before the making of the will, this cannot be ſaid to be an ademption 
* f the legacy, but is an expreſs indication of the teſtator's intention, that 
che note 25 the full ſum of 5 50l. was ſtill ſtanding out, notwithſtandin 

be. ze had ordered the payment in part of the note, yet he renounced all thoſe 
of payments, and wilied that the whole 5501. ſhould be the legacy which he 


ase to his ſiſter S. C. His Honour therefore decreed the plaintiff S. C. 
e whole 5 50l. note, and intereſt from the time of filing the bill. 

A. having a debt due to him from D. bequeathed 500. part thereof to Rider v. 
B. the ſecond ſon of D., and the reſidue thereof to the younger children Wager, 
Wof D. to remain in D.'s hands until the children ſhould be capable of receiy- {4 38. 
Ing it; the ſhare of any of them dying before ſuch time to go to the ſurvivors 
or ſurvivor. A. calls in, and receives the whole debt in his lifetime; and B. 
dies in the lifetime of . Then A. died in the lifetime of the younger chil- 
dren. Lord King ſaid, that it could not be intended the ſurvivor ſhould 
take, unleſs B. the legatee ſhould haye ſurvived the teſtator, ſo that the 
right to the legacy became veſted in him; but that B. dying in the lifetime 
of the teſtator, as nothing could ever veſt in him, fo neither could it ſur- 
vive from him, His lordſhip admitted, that where a deviſe is to A. for 
life, remainder to B., and A. dies in the teſtator's lifetime, B. ſhall take 
preſently ;z or if a deviſe be to 4 and B., and A. die in the teſtator's life- 
ume, and then the teſtator die, there, B. ſhall have the whole; for theſe 
caſes ſeem to be within the plain intent of the teſtator: but that, in the 
principal caſe, it was quite a ſtrain to ſupport a legacy given out of a fund 
which the teſtator had by his own voluntary act put an end to; for which 
reaſon he declared, that theſe legacies to the younger children were ex- 
tinct, and ſhould not be made good. i 

A. bequeathed 1000). capital S. S. ſtock to B. At the time of making Partridge 
his will he had 1800. of lach doch, and after wards by ſale reduced it to v. Par- 
| | 200l., tridge, Ca, 


ure 


S ©- 
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temp. Talb. 200.; but afterwards increaſed it to 1600/., and died. Between the mak. 
426. ing of his will and his death, the act took place which changed three. 
fourths of the capital S. S. ſtock into annuities. Lord Talbot held, tha 
this legacy was not adeemed or impaired either by the ſale or the ad d 
rliament. Not by the former, for all caſes of ademption arife from : 
ſuppoſed alteration of the intention of the teſtator; and if the ſelling ou 
of the ſtock is an evidence to preſume an alteration of ſuch intention, hs 
buying in again is as ſtrong an evidence of his intention that the legatee 
ſhould have it again. It was not the particular ſtock he was poſſeſſed of WM 
that he gave; but the deviſe was only deſcribing the nature of the thing he 
gave, of which he had ſufficient to anſwer ſuch legacy at the time of hi 
death. If the teſtator after ſuch legacy ſells out part, and dies, ſuch ſal: 
\ would afterwards be looked upon as an ademption pro tanto. If he devi 
ſo much ſtock, and at the time of ſuch deviſe has not any ſuch ſtock, it i KO 
a direction to the executor to procure ſo much for the legatee. It would NY 
be very hard in this caſe to conſider the ſelling as an ademption, becau 
be might ſell out for ſome particular purpoſe, and as ſoon as that purpoſe il 
Bronſdon v. was anſwered he might buy in again —It was not affected by the act of i 
23 parliament, for it would be extremely hard to ſay, that this alteration of 
mg 7 ſtock by parliament ſhould work an ademption, when it cannot be preſum 
22 ed the teſtator's intent was particularly 'aſked, or that he concurred ot 
agreed to ſuch law in any other manner than what every other perſon is 
ſuppoſed to do. His Lordſhip added, If an obligee were to deviſe a le 
gacy of oo. ſecured by bond from A. B., and he ſhould afterwards com- 
pel A. B. by due courſe of law to pay it him, this would be an ademption 
of the legacy; but it was never thought, if 4. B. ſhould pay in the money Wl 
voluntarily, it would be an ademption, becauſe the obligee is bound to | 
receive it. 
Earl of A. and B. (afterwards Counteſs of SuffolF, and ſince decesſed) wer: 
ge toe each indebted to J. S. in 2000. ſecured by bonds. FJ. S. bequeaths theſe 
Suffolk, 1. two ſums of 2000]. and 2000/, and all intereſt due for the ſame to her 
P. Wms. grand-daughter C., and deviſes away the ſurp'us of her eſtate, with a pro- 
461. viſo, that in caſe all or any part of theſe ſums ſhould be paid in before 
e the teſtatrix's death, then ſhe gives to the ſaid C. 4000/. or ſo much 
« money as the principal money ſo paid in ſhould amount unto, as the 
« caſe ſhould fall out.” Afterwards, the teſtatrix in her lifetime, re-leaſed 
to A the 20000. due upon his bond without having received any part of the 
money, and died; and C. died inteſtate; upon which the ſaid 4 , who 
was her brother, adminiſtered to her, and demanded the 20001. releaſed 
to himſelf upon his bond, and alſo the 2000). due upon B.'s bond. Witch 
reſpe& to the former (the only one material to notice in this part) it wa 
objected, that the releaſe of the bond to A. was a revocation, or ademption 
of the legacy pro tanto, it being the voluntary act of the teſtator. But by 
Lord Parker, the teſtatrix intends by this will (amongſt other things) to 
make a proviſion of 4000/. for her grand-daughter C.; and though ſhe ha 
thewn her kindneſs to her grandſon (one of theſe bonds being given by hin WA 
for 2000l.), yet this noways imports an alteration or diminution of bet 
kindneſs to her grand-daughter. I cannot approve of the diverſity, that | 
if the teſtator gives away a debt by his will, and afterwards calls it in, this 
mult be a revocation ; fſecas, if it be paid in to the teſtator vnaſked for; for 
ſuppoſe the teſtator called in that debt, fearing it might be loſt, and not 
| liking the ſecurity; is there any reaſon that this ſhould deprive the legate* 
of his legacy? And the caſe of Orme and Smith proves that the teſtator's 
; receiving 
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a eiving in che debt is no revocation or ademption of the legacy. As to 
ee- c matter of the releaſe, that ſurely implies payment and ſatisfaction of a 
hat bt, being [tantamount to the teſtator's receiving it, and giving it back 
of ain; and in the . if the will had ſaid, if 
id or diſchar 
t r debts be paid or diſcharg 3 


One by will) 2 P. Wms. 469. 8. C. a 8er 823. S. C. 


he 
w | teſtator enumerates mortgages, bonds, and notes due to him ; and oy 


out of the intereſt ao annuity to H. for life, and after her death, di- - 
the ſecurities to be veſted in truſtees for charitable uſes. After the pom 


Wing of the will ſome of the ſecurities are paid off, (whether voluntarily, 
| or, did not appear,) and new ones taken. Lord Camden held, that 
12 1 was à money legacy, a bequeſt of ſo much money as was equal to the 
27 2 8 dey owning to the teſtator on the ſeveral ſecurities : that where the 10- 
ul os of the teftator was to give a money legacy, there could be no reaſon 
ul pport the diſtinction between a voluntary and a compulſory payment; 
w dat therefore the receipt of the money on the ſecurities could not be 
of ctrrued to be ao ademption of it. 
of 2 being entitled to 840). lent upon mortgage in truſtees names, be- Hambling 
= 


Weathed to the plaintiff 100“. to be paid by the truſtees out of the mort- . e 
ge money, as ſoon as the ſame ſhould be received; and gave him 100. 1 2 

dre to be paid out of the ſaid mortgage, when the ſame ſhould be receiy- 
After making the will, there being a conſiderable arrear of intereſt 

on the mortgage, and the principal and intereſt amounting to 1 250l, the 

ſtatrix agreed to a compoſition, and accepted 1000. for the whole that 

as due; and within a ſhort time afterwards laid out the money which ſhe 

received upon other ſecurities. On a bill by the plaintiff to be paid his 

Woacy out of the aſſets, the queſtion was, Whether the receiving of the 


ere ortgage money was an ademption? The Maſter of the Rolls faid, that 
ele o be ſure) an alienation of a legacy, if there is nothing elſe in the caſe, 
her an ademption, and equity will not ſet it up again : that the inference he 
ro- 


rew from the caſes was, that there muſt be an indication of change of 


ore ind to work an ademption. A debt given ſpecifically, and called in, and 
ach account appearing why it was called in. is an ademption ; but if any 
the count is given, it is otherwiſe. It is the intention that governs, It was 
ſed in the Roman law. Fuft. Inft. 2. 20. 12. The receiving of the money 
the the preſent caſe is accounted for: the debt was increaſed from 8 40. to 
vho 250l., it was in ſo much danger, that the teſtatrix took 1000). for it. 
* e did not agree, he ſaid, to the diſtinction taken in ſome of the caſes be- 


en voluntary payment and being called in, as laid down generally: at 
de ſame time he did not go ſo far as Lord Talbot, in Aſvton and Aſhton, 


100 P. Wms. 384., and ſay, that the calling in a debt by the teſtator is not 
by Þ ademption, becauſe it might be from an apprehenſion of ſuch debt be- 
) to dg in danger; but if there is proof that it was called in for any other rea- 
_ dn than an intention to adeem, he thought it not an ademption. His Ho- 
i 


dur therefore decreed the legacy and intereſt to be paid to the plaintiff 

t of the money which was received in, and laid out on other ſecurities. 

WE bequeathed a moiety of two-thirds of the reſidue of his South Sea Büch v. 
N Rock, India, Bank, and Orphan ſtock, leaſes, Eafl India, and South Sea Baker, 


for ponds, mortgages, and other his perſonal eſtate to B., who, before he Mol. 373- 
not err, his legacy, made his will, and deviſed this moiety to truſtees, to 
= iel and pay 200. thereout to C, and the reſidue of the money to D. 


Aſterwards 
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Aſterwards F. and the legatee of the other niviety' came to an accoth 
with the exreutbr of 4, and their ſhares are ſet out and received; ay 
the ſtock and bonds are allotted to B., who ſells part of them it his lis. 

time without keeping an account of the produte. It was decreed, du 
this was an ademption of the legacy to D. pro tanto. But tie bare rey 
| | of his ſhare by B. it was ſaid, was no ademption, for it did not ſhew a 
=_ change of his mind, but was done in concert with the other legatee, u 

Aſcertain their moieties, and prevent ſurvivorſhip. _ ., 
Blackwell Ode partner by his will gives to his partters one ninth of one-twelfh i 
pare gee the profits reſerved by him by the terms of the deed of co-partnerſtj, 
EET He afterwards, on 7a expiration of the partnerſhip, enters into freſh x 
ticles with the ſame partners, under which they take a greater intereſt thy 
they had under the former articles. Lord Hardwicke held, that then 
- newal of the articles was no ademption. . | 

Aſhburner A teſtator bequeathed (inter alia) as follows: & Hem, I bequeath y 
v. Mac- 4c my fiſter J. A. the intereſt ariſing from her huſband /. A. s bond y 
Fr. ch. © me fot principal 3500J. ſterling during her life, 12 her pre 
Rep. 108, * ſent, or any future huſband, amounting to 1750. ſterling per ann 
tem, I bequeath the principal of the ſaid bond, on the deceaſe of ny 
. & ſaid fiſter J. A. to her four daughters (naming them) to be equally & 
6 yided among them or the ſurvivors of them. Item, I bequeath to IU 
V. B. my capital ſtock of 1 000. in the India Company's ſtock.” . A 
the debtor became a bankrupt after the making of the will, and in the te 
tator's lifetime, and the teſtator proved his debt under the commiſſion, a 
received a dividend thereon. After the teſtator's death, another dividend 
was made to the bankrupt's creditors. The teſtator, at the time of making 
his will, was poſſeſſed of 1000l. E. I. ſtock, and no more; but ſold on 
the whole of it before his death. Lord Thurlowe held, that the bond wa 
given as a ſpecifick legacy ; that the receiving the dividend upon it unde 
- Wy the commiſſion was no ademption of it, and directed that the bond ſhoull 


1 W. B. he held, that that was clearly adeemed : that it was a ſpecifick l- 
| ih gacy, and the teſtator having ſold the ſtock after making the will, it wi 
14 as if it had never exiſted. 
| Badricky., A teſtatrix bequeathed ſeveral ſums of money to different perſons, to be 
w_ Stevens, paid within three months after her deceaſe out of a bond - debt due to her; 
| 4 Fang 0 the obligor in the bond, who was one of the legatees, paid the debt with 
Nep. 431. intereſt and took up the bond in the lifetime of the teſtatrix; but whether 
voluntarily, or upon demand, did not appear, The legacies were holde 
to be adeemed by this payment. 


1 | Savile v. Sir E. B. by his will gave to his two daughters 2000. a- piece, to be paid 

' . in the manner therein mentioned, that is, 5ool. part thereof he directed 

7779. to be charged upon, and raiſed out of premiſes compriſed in his manu 
ſettlement, on which he declared by his will he had power to charge 1000 
The teſtator had joined with his ſoo in a recovery of theſe premiſes, and 
had thereby (according to the opinion of the court, on a queſtion raiſed 
the cauſe) extinguiſhed his power to charge. Lord Macclesfield, upon i 
hearing, for further directions, notwithſtanding theſe ſums had been cÞaF 
ed on afund which failed, decreed them to be paid out of the teſlator's 
perſonal eſtate. LE 

Coleman v. A. by his will gave the intereſt of a bill of exchange for the ſum d 

Coleman, 15 ol. on the Eg India Company to his wife for life, and direQel, Fr 


Ji be delivered up to the legatees, that they might receive the dividend 90 Si 
11 received by the teſtator, and whatſoever elſe might be thereafter payabk ve 
1 out of the bankrupt's eſtate in reſpe& of that debt. But as to the legacy u W; 
þ 
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\frer her death the bill ſhould be ſold, and the money ariſing thereby di- 2 V. jun. | 
ided between his nephews and nieces, with benefit of ſurvivorſhip. After 639. 

king his will, the teſtator received from the E. E Company the ſaid 2 
um of 15007. due on the ſaid bill, and he lent it upon — ſecurity. . 
ome time after he called in 100. which he lent to J. H. who became in- | 
olvent. The remaining 140ol. remained due at the death of the teſtator 
rom the perſon to whom it was lent. It appeared that this bill conſtituted 
ic bulk of the teftator's ſortune. The payment of the bill was decreed to 


no ademprion. ; 

But if two legacies of equal ſums are given to the ſame perſon, the one Ridges v 

y the will, the other by a codicil, the ſecond bequeſt is conſtrued primd NMorriſon, 
vcie, à duplication. | ; : 1 Br, Ch. 
ep. 389, Though this difference between the l-gacies being in the ſamewill, and being one in 
ke will, the other in a codicil is mentioned as a ſtrange diſtinction by Mr. J. Aſton, in his 
med argument in Hooley v Hatton, 1 Br. Ch. Rep. 390. note. Yet he ſeems afterwards to 
mit it as ſettled. But notwithſtanding the legacies are in different inſtruments, vet if they be not 
den ſimply. but fur a reaſon expreſſed, which reaſon is the ſame beth in the will and codicil, it 
notes the intention of giving but one bequeſt and ſuch ir tention muſt prevail. Duke of St. 
ban's v. Beauclerk, 2 Atk. 640. 1 Br. Ch. Rep. 392. note. On the other hand, if the wording 
the gilt in the codicil be varied ſrom that in the will, and mark the legatee bs an object of the 
ator 8 peculiar favour, this corroborates the primd facie preſumption of law, that the lafter ſhould . 
an additional legacy. 1 Br. Ch. Rep. 393. Aud this ſcems to hold where there is but one in- 
ment. 2 Br. Ch. Rep. 528. 


80, if the ſums in the will and codicil be unequal, whether the latter 1 gen v | 
the greater or the ſmaller of the two, they ſhall be taken accumula- zxagers, 
ely. | 1 P. Wins. 
+ v. Pile, 2 Br. Ch. Rep. 225. Extrinſick evideuce of intention 217 be taken into the 
ount in theſe caſes; fur the ambiguity of preſumption, whether a legatee all have two legucies, 


not ariſe imply from the conſtrudtion of words; but is a preſumption donec probetur in contrari. J 
2 Br. Ch. Rep. 516-7. Hence an increaſe of fortune to the teſtator after the making of the | 


x. |, and before the date of the codicil, has been conſidered as a circumſtance that he intended additi- 
1 zi bounties. 1 P. Ws, 424. | | 
50 So, where a teſtator bequeathed 3001. to be paid to the child he ſhould Pit v. 


ve at his death, and if he ſhould have none, then to his ſiſter; and af- Þ . 1 
wards, having three children born, he gave by a codicil 2000. to each! * jars [ 
them, to be paid at their reſpective ages of 21 years; it was decreed, | 
wa at the latter bequeſt being without words ſignifying the ſame to be for 

ir N or any thing either to revoke or affirm the former gift, it 

uld be taken by way of accumulation, and the children ſhould equally 

er ide both legacies. 

with But where a teſtator having made a codicil containing ſeveral legacies, Conte v. 

ther erwards made a ſecond preciſely to the ſame effect, with the addition of Boyd, 2 Br. 
Iden y one pecuniary legacy, his intention was thought to appear, that there Ch. Rep, 
duld be but one codicil, and the latter only was decreed to ſtand. 88. 


n Clheze a Legacy {hall be preſumed to be a 
Satisfaition of a Debt oz Duty owing fzom the 

ed if Teſtator. * 

h O, where à term was created by a marriage ſettlement to raiſe 3000/. Bruen . 
nor! for daughters” portions, within 12 months after the death of the ſurviyor Bruen, 
huſband and wife, and there being one daughter, the father deviſed zVern. 479. 


um dl 8 * to make good his wife - ſointure, 15 to raiſe 30000. = 


not appear 
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- his danghter's portion; it was holden, that the will ſhould be taken as re 
lative to the ſettlement, and conſtrued. for the better ſecuring the 30000 
by the ſettlement, and not as another deviſe of 3000l, 


Elken So, where a teſtator bequeathed 1000/. a- piece to each of his fire 


* 
A - þ * 
5 * 3 
* 


. Head's caſe, daughters, and after legacies paid, gave the ſurplus of his lands equally 


_ in 2 amongſt his five daughters, and afterwards gave.1000/. portion with one 


Copley v, we F. ſettled his eſtate on himſelf for life, remainder to his firſt c. fon 
Copley, P. in tail male, with a- proviſo, that if B. his ſoo ſhould die without iſke 
ms: 147. male, and leave a daughter, the truſtees ſhould raiſe out of part of the pre. 
miſes 5 ool., to be paid to ſuch daughter within a year after her mani. 
age, or at her age of twenty-one, / which ſhould firſt happen. B. on his 
marriage ſettled e ſaid eſtate (including the. premiſes charged with the 
Foool.,) on himſelf for life, remainder to his firſt c. ſon in tail male, te. 
wmainder to truſtees for 200 years, in truſt to raiſe 8oool.. for daughter 

_ portions (if no iſſue male), payable at eighteen (a), if then married, or 


; a) The | at any time after, when married. B. having no iſſue male, deviſed al 


time of pay. his lands to C. in tail male, chargeable with his legacies, and bequeathed 
ment does to E. his daughter for her portion 8oool. viz. 400ol., part of it to be 
in Res Lib Paid at her age of 18 years, and 4000. reſidue thereof, within a year a. 
e. ter marriage, or in all events at 21; and bequeathed to her 120/. per am, 
much inſiſt · until 18, and afterwards 2001. per ann. for her life. E. the daughter brought 


ed upon. in her bill for the recovery of all thoſe ſams of 5oo0o!., 8oo0l., and 8000, in 
ument. {ting that none of them being given in ſatisfaction of the other, and i 


being the caſe of an heir at law, and theſe ſums Tn at different times, 
ſome leſs beneficial than others, therefore all theſe portions, or at leaſt the 
5000/. given by the grandfather, and the 8oool. given by the father, ſhould 
ve paid her: but Lord Harcourt decreed, that ſhe ſhould: have but one 
8oool., but that, when of age, ſhe might ele& which of the portions ſhe W 
Johnſon. v. y J. S. by deed-poll aſſigned all his ſecurities to the value of 70000 to 
1 natural daughter, but afterwards treats them as his own, not having deliver 
c ra ed the deed to her. About ſix months before he died, he executed and 
delivered to her a bond for 10, oo. payable in three months after his de. 
ceaſe. He afterwards made his will, and deviſed to her his real eftate, 
provided ſhe married V. J., but in caſe of her refuſal, he gave it to J 
J. ' He-likewiſe bequeathed her all his perſonal eftate, and made her ei 
ecutrix. She refuled to marry V. J. It was decreed, that the daughte 
was not entitled to the benefit of the deed of aſſignment and the bond, bit 
muſt make her election. : 6x ; 
The teſtator James Reed the elder had ſix children, Famer, Sarab, 
3 Br. Mary, William, Thomas, and Charlotte, who were entitled under the vil 
of their grandfather, upon their attaining their reſpective ages of 23 yea 
to two ſums of 5000). each, which had been paid into the Bank under u 
order of the court of Chancery, and laid out in the purchaſe of 11, 415} 
87. 4d., 3 per cent. Bank annuities, which being divided into ſix path 
came to 18851. 18s., and a fraction of a penny each. Such of the childres 
as had attained their ages of 23 before the teſtator made his will, vis, Jant 
Sarah (now Sarah Jonas), and Mary (late Fydell deceaſed), had apple 
for their ſhares, which had been transferred to them; and James Reed, i 
_—_ eldeſt ſon, transferred his ſixth, the 4th September 1784, ta the teſts 
his father; Sara, the eldelt daughter, on the-8th February 1784, 4 


af 


* 
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ed 2 power to the houſe of Eſcot, Reed, and Co., for transferring her ſixth 
of the ſaid ſock ; but the ſame was a general power to accept, receive di- 
vidends, and transfer, not naming to whom. The daughter Mary and 
her huſband R. Fydell, by their marriage articles, dated 24th Marth 1784, 
covenanted, that her ſixth ſhould become the property of her father; and | | 
in April following, it was transferred into his name. William the next ſon, \ 
4th Auguft 1784, transferred his ſixth into the name of his father. Ou the + 
zoth of Fuly 1784+ the teſtator (being then poſſeſſed of $2477 10. 16s. 2d. 
Bank 3 per cents.) made his will, and (inter al.) gave to truſtees three ſums 
of 81144. 17. 11d. in the ſame ſtock, part of the capital theerin, in truſt for 0 
his ſon Thomas, and his daughters Sarab and Charlotte, and their reſpec- 9 
tive children and grandchildren. The queſtion was, Whether the 1885“. | | 
185. which continued to ſtand in the name of Sarah (now Mrs. Jones) was [; 
her-property; or th ogy of her father? As to which a great deal of 1 
evidence was read, particularly that of James her brother, who ſwore, 4 
that the power of attorney was given for the purpoſe of a transfer to the fa- 
ther, which had not been made by miſtake, but he had received the intereſt 
all his father's death, and carried it to his account. On the contrary, 
eadeace was read to ſhew; that at the time Mrs. Jones executed the power 
of attorney, ſhe was very ill, and ſcarcely knew what ſhe did, and that ſne 
received no conſideration for it. Under all theſe circumſtances it was in- 
fiſted, that Mr. and Mrs. Jones muſt elect between the ſum of 188 50. 1 87. 
and the legacy. - But Lord Chancellor ſaid, he thought the evidence was 
it- not fatisfaQory to drive Mr. and Mrs. Jones to an election. He thought it 
not ſufficient to enable him to pronounce, that the teſtator did not mean ſhe 
ſhould have both. 5 | . - b i eee - | 8 
K. S. Byde having iſſue by a former wife one ſon, a marrying a {econ v. 
wife, culed lands — and and his wife for their Mug — fc to truſ- 2 Br. 
one tees to ſell the ſame to his ſon, by the former marriage for 5000. for a pro- 309. oo 
viſion for the children by the ſecond marriage. Afterwards, having three 
Children, and his wife being enſient, he, by will, gave 1oool, to each of 
0 1 the three children of the ſecond marriage by name, and 1000. to the child, 
ver. of which the wife was enſient, and charged his lands with theſe portions. 
After his death, the ſon paid the 1000/ portions, and accepted the pur- 
; de- chaſe, and the wife dying, after her deceaſe, the plaintiff, the only ſurvi- 
ate, ving child of the marriage, filed a bill to have the purchaſe completed; and 
0 V. to be paid the 5000. over and above his portion under the will. Lord 
1 el Northington thought the teſtator meant to give each child an election, and 
gde that by accepting the legacies, they had made their election to take under 
, but the will, and therefore diſmiſſed the bill without colts, 
Sir E. Seymour and Mr. Webb, the paternal and maternal grandfathers Duke of 
of the plaintiff, upon the marriage of the plaintiff's father, entered into ar- Somerſet v. 
e wil ticles of agreement, dated March 2, 1 716, whereby Sir E. S. agreed to e hg 
yeah ſettle the eftates at B. on the plaintiff's father, chargeable with the follow- 1 Br. Ch. 
der u ng portions for younger children, namely, 4ooo!. each for one or two, or Rep. 30g. 
415 12,000/, equally to be divided between three or more children, payable at vote. 
paſts 21 or marriage, which ſhould firſt happen after the death of the father. 
wida WP cldes this, he agreed to advance 1600“. to be laid out in lands as an ad- 
anoadl jointure for plaintiff's mother. —Sir E. $. died in 1740, whereupon 
able plaintiff's father, the laſt duke of Somerſet, took under the marriage articles; 
ind he alſo died in 1757, leaving the plaintiff, his eldeſt ſon, and the de- 
telus WP endants, bis widow: and younger children. But plaintiff's father by his 
vill made freſh: proviſion-for n of his familyy and bequeathed *. 3 
2 « 
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bis three younger ſons 50001. each, and to his daughters the third part of his 


V. eſtate, or Soool. in lieu thereof, with croſs bequeſts between his ſon; 
and daughters, in caſe of any of them dying under age, and charging the 
whole upon his eſtates at large, which he deviſed to the plaintiff, his eldeſt 
ſon, with remainders over to his younger ſons, ſucceſhvely in tail male, 
The plaintiff filed his bill, praying, among other things, that his younger 


| brothers and filler's huſband might ele& to take under the article 


Hartop v. 


Whitmore 
IP. Wms. 
681. 


or will. And the Lord Chancellor directed them to make their elec- 
uon. 5 ü 
J. V. by his will (he having at the time of making it four ſons and ten 
daughters) deviſed conſiderable real eſtates to each of his ſons, and to every 
one of his daughters (except F. the eldeſt, to whom he had given a full por. 
tion on her marriage, and his daughter D., on whoſe portion the queſtion 
aroſe, and his daughter D., who had diſobliged him by turning Roman ca- 
tholick) he gave the ſam of 500/., if they married with their mother's con- 
ſent ; otherwiſe, but 300l. a- piece. He then gave his wife the reſidue of 
his perſonal eſlate in truſt for the performance of his will. He then gave 
his daughter D. 3ool., if tne ſnould be living at her age of 23 years, and un- 
married, or married by and with her ſaid mother's full conſent firſt had and 
obtained in writing; but if married when it was thereby appointed to be paid 
her, and that without ber mother's full conſent as aforeſaid, then and in 
ſuch caſe he gave her 200l. only, and that to be paid at her age of 23 years; 
and he appointed S. V. his wife ſole executrix. It appeared, that at the 
time of making the will S. V. was under her father's diſpleaſure, and then 
in London with a milliner, but upon one T. 7.'s paying his addreſſes to her, 
the father and mother were informed of it by a Mr. F. by letter ; that they 


* thereupon offered to give 200). as a portion, and no more; that T. for ſome 


time refuſed to marry her without a larger portion, but they were afterwards 


married without thc conſent of father or mother. Afterwards, upon T. 
applying to the father for D.'s portion, the father offered him 200/., and 
the mother at that time ſaid, that if ſhe ſurvived her huſband, and had it ia 
her power, ſhe would add another 100/. T. would not then accept the 200!., 
but afterwards wrote a letter to the father for it, who thereupon paid it to 
F. for the uſe of T., and took a receipt for it from F. The teſlator lived 
two years afterwards, without revoking or altering his will. T. became a 
bankrupt, and his aſſignee brought a bill againſt S. V. the executrix, and 
. and his wife for the legacy 4 3000. By Lord Chancellor Parler.—l 
a father gives a daughter a portion by his will, and afterwards gives to the 
ſame daughter a portion in marriage, this, by the laws of all other nations 
as well as of Great Britain, is a revocation of the portion given by a will; 


- for it will not be intended, unleſs proved, that the father deſigned two 


portions to one child. And as to his having lived ſo long after giving the 
portion to his child on her marriage, without ever revoking that part of hu 
will, there cou.d be no need for the father to revoke that legacy which be 
before had done by giving the portion in his lifetime, ſince that would be 
but revoking the ſame will twice. And this demand is the harder, /ioal- 
much as it is made by the aſſignee of the commiſſioners of bankruptcy againſt 
the huſband, ſo that the wife, whoſe portion this is ſaid to be, would be 

never the better for it. | 
J. S. had four daughters, A., B., C., and D., and by his will deviſed 
to fl. 1000l., and by the ſame will deviſed to them 15000. a- piece for their 
portions, which ſeveral ſums of 1500/. were to be raiſed out of a real ei- 
tate deviſed by his will for that purpoſe, A. married in the teſtator's lie- 
ume, 
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deducted from the portion, unleſs he ſhould by writing declare the contrary. 
g. the father, by his will, gave a ſum of 4000. in the funds to his wife for 

iſe, and after her deceaſe to his ſecond ſon J. B. jun. and alſo gave him 

the reſidue of his perſonal eſtate, and made him executor of his will. It 

appeared from the Maſter's report, that the reſidue was conſiderably greater 

than the 8oool. charged upon the eſlate by the ſettlement. Lord Thurlooe 

decreed, that it was a ſatis faction of the portion. | 

Felix Deveſe in 1768, covenanted by marriage articles, that in caſe B., Dereſe v. 

WT his then intended wife ſhould ſurvive him, and there ſhould be no iſſue of Pontet, 

the marriage, that his beirs, executors, or adminiſtrators, ſhould, within 75 — "5, 

nine months after his death, pay her 800. to be for her own proper uſe and Finch's Ed. 

benefit, and at her own diſpoſal z but in caſe there ſhould be any child or of Pr. Ch. 

children born of the ſaid marriage, that the intereſt thereof ſhould be paid to 349+ note. 

her for her life, and aftet her deceaſe that the principal ſhould be paid or 

divided to and among ſuch child or children, to. F. D. in 178k made 

his will; and thereby (inter al.) after bequeathing ſeveral ſpecific articles to 

tis wife B. directed, that all the debts due to the buſineſs which he then 

carried on ſhould be collected as ſoon as poſhble z that the ſtock in trade 

nd houſzhold goods ſhould be valued, and the money that ſhould be in the 

ublick funds, and the produce of all being colle&ed, he defired that it 

thould be divided into equal ſhares ; the one 0 be the property of his dear be- 

loved wife B., for ber to be diſpoſed of as ſbe pleaſed z the other to be de- 

volved to bis dear beloved brother P. D., (ſince deceaſed), appointing him 

his heir general. The teſtator died ſome time after without iſſue. bill 


FSL 


28S 


e deing filed by the widow of P. D. againſt the teſtator's widow, and other 

and peceſſary parties, the queſtion was, Whether the diſpoſition under the will 

-I ſhould be held as a performance or ſatis faction of the covenant in the mar- 

the rage articles? The Maſter of the Ralls held, that it was not a ſatisfaction, 

ons there being no expreſs evidence, or even a ſtrong preſumption, that the 7 
ill; teſtator intended it as ſuch, and it having been repeatedly ruled that an ali- 


quot part of a reſidue ſhall not be deemed a ſatisfaction. 
4., previouſly to his marriage, covenanted to ſecure to his wife an an: Brought 
duity of 10007. a- year, iſſuing out of lands, for her jointure and in bar of v. Eriagton, 


| be dower. He afterwards by his will deviſed to his wite certain parts of his 3 | 
| be nd perſonal, eſtate of conſiderable value. It. was holden, that ſhe.” 

2 was entitled both to the eſtates deviſed, and to her annuity, and chat the 

ain 


dne was not to be intended to be a ſatisfaction for the other. 
lo a ſettlement, a term was created for raiſing 10,0001, for daughters? Chaplin v. 

F runs, with a proviſo, that if the father by deed or will ſhould give or Chaplin, 
ave the ſum of 10,0004, to his ſaid daughters, it ſhould be a ſatisfaction. 3 P. Wm « | 


The father leaves lands to the daughters of the value of 10,0001, Adjudged 245: 
o be no fatisfation. 12 'B ANT | 


life 8 
— | A. beiog 


22 LEGACIES. | 


Chancey's A. being indebted to his maid-ſervant, who lived with him for a cor. 
caſe, IP. ſiderable time, gave her a bond for 100l. as for wages, and afterwards by 
3 0 prone will gives her 5ool:, which was mentioned in the will to be for her Jon 
Ems 5 and faithful ſervices.” The Maſter of the Rolls obſerved, that the bond 
Chancy v. was for ſervice,” and the 500. legacy alſo for ſervice, ſo that it is a greater 
Wootton, reward and ſatisfaction for the ſame thing; and ſo decreed. But be beld 
f Ps rt 80. Clearly, that ſuch a legacy is not a ſatisfaction for ſerviee done to the teſta. 
Cranmer's tor after the making of the will (a). But this decree was afterwards rever. 
eaſe, 2 Salk. ed by Lord Ning; for that the teſtator had by the expreſs words of his will di 
Fowler v. reed, that all his debts and legacies ſhould be paid; and as this bond wa 
ha oh then a debt, and the 5ool. a legacy, it was as hives as if he had directed 
Thoms that both the bond and legacy ſhould be paid: that when the teſtator gave : 
Bennet, 2 P. bond for the arrears of wages, it was the ſame thing as paying them; and 
Wms. 343. as, if he had actually paid them, and had afterwards given the legacy of 
5ool, the executor could not have fetched back the 500l., and made the 
deſendant refund, ſo neither ſhould the bond in this caſe be ſatisfied by the 
legacy. His Lordſhip added, that the executor did not bimſelf take this 
500l. legacy to be a ſatisfaction of the bond, as appeared by his having yo. 
luntarily paid the 1001. He therefore decreed the ſervant both her debt and 


legacy. | 
Eaftwoodv. A. on his marriage gave a bond to his wife's truſtee in the penalty of 
Wms. 613. 40000, conditioned, that if he at any time within four months ſhould ſet. 
| tle and aſſure freehold lands of 1ool. per annum on his wife for her life, ot 
if his heirs, executors, or adminiſtrators ſhould, within the ſpace of four 
months after his death, pay unto his ſaid wife 2000/., then the bond ſhould 
be void. The huſband, ſoon after the marriage, made his will, deviſing 
thereby freehold and copyhold lands of 887. per annum to his loving wiſe and 
her heirs, having ſurrendered all his copyhold to the uſe of his will, and 
died within four months after the marriage. The wife claimed to retan 
theſe lands of 88/. per annum, and as her huſband had not ſettled the 100l 
per annum for her life, ſhe alſo inſiſted that ſhe was at liberty to ele& the 
2000. out of his aſſets. The Maſter of the Rolls decreed, that this 88, 
fer annum ſhould not be taken in part of the 1000, per annum; but only as1 
benevolence : and this decree was, on an appeal, affirmed by Lord Chat 
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 cellor-King. | 

e A. had two daughters, M. and V. A legacy of 100l was left to 
Cle 58 3 M. by J. S., and another of 500. by W. R., and both legacies were it 
| the father's hands as executor of J. S. and W. R. Afterwards 4. by 
will, by virtue of a power, charges his lands with 2000“. and alſo left M. 
and W. 250l. a- piece. Adjudged, that this was not a ſatisfaction of the 

| . legacies. : 

Stanway v. 


hor ag R. S. borrowed of his wife 160/. which ſhe had ſaved out of the money 
Ca. Abr. Allowed her for houſekeeping, and by his will gave her a pecuniary legacy 
tit. Deviſes, Of 3Ol., and alſo 4ol. a. year during the life of her mother, and all his houſe- 
pl. 21. hold-goodsfor her life, and gave the reſidue of his eſtate to her three ſiſters. 
In a croſs bill brought by the widow for the 100/. and the legacies, tht 
executors-inſiſted, that the legacies and annuity ſhould be looked upon # 
a ſatisfaction of the debt. But Lord Falbot held, that the 300. could 
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Dot be a ſatisfaction, becauſe a leſs ſum; and as to the ſpeciſick things 

- deviſed, and the annuity of 400. a- year, theſe ſorts of deviſes were ner! 

held to be in ſatisfaQion of a debt, ualefs'ſo Expreſſed in the will; and bi 
Lordſhip decreed accordingly. j. 
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«a. 


A father gives legacies to his children, and makes his wife executrix: ſhe Barkham u. 
not having paid the legacies, by her will gives the children legacies 9 
likewiſe ; one of which was the ſame ſum, and the other à greater. It was tit. Devi 


decreed, the children ſhould not have both, and the latter was a ſatisfac- (T. e), pl. 


tion of the former. W 99 8. . 
Huſband, on his marriage, ſettled 1000. per annum pin- money in truſt oy fg 
his wife, for her ſeparate uſe, which became in arrear ; and then the hul- Fowler, 3 P. 
band by will gave the wife a legacy of 500l. ; after which there was a further Ws. 353. 

arrear of the pin-money ; and then the huſband died. This legacy being a 
greater ſum than the debt, was decreed, even in the caſe of a wife to be a ſa- 
tisfaQion of the arrears of the 1 due before the making of the will; 
though not of thoſe incurred after the date of the will. opp e 
M. L., to reward the ſervices of A., who has lived with him a great Nicholls v. 
number of years, gave her a bond in 1728 for payment of 390!. and intereſt, Judſou, 
on a day fixed; and in 1731 paid her 1000., part of the 3000, and all in- Atk, 300. 
tereſt, In 1736 he made his will, and thereby (inter al.) gave to B. all his 
meſſuages, lands, ©, in C., to hold to him, his executors, fc. for two 
huadred 2 upon truſt out of the rents, He., by mortgage or fale, ti 


levy, raiſe, and pay to A. within two years after his death 2000, and ſubje 

to this term he deviſed the ſame premiſes to the plaintiff and his heirs; he 3 

alſo gaye other lands to the ſame truſtee for 300 yeats, upon truſt, to pay 

2000, to A, within one year after his death. In other parts of his will Ke 15 H 

gave her plate, linen, Oc, and other perſonal legacies. The executor o = 
4 


V. L. paid off ſome part of the bond to A. in her lifetime. A bill was file * 
againlt the defendant, her repreſentative, praying, that the legacies bequeath- 
ed by the will of V. L. to A. might be decreed a ſatisfaction of the bond; 
and that the defendant might be dire ted to refund ſuch ſums as he had re- 
ceived in part payment of the ſaid bond from the executor of V. L. But 
the Maſter of the Rolls held theſe to be contingent legacies, and if the lega- 
tee had died before the days of payment, they would have ſunk into the 
land, for the benefit of the plaintiff: and as the rule of ademption had ne- 
ver been carried ſo far, as to take in a contingent legacy, he decreed for 
the defendant, that the legacies of z200l. and 2001. were not a ſatisfaction 
of the bond, | 5 1 
An annuity of 100. per annum, charged on a particular eſtate, was granted Graham v. 
by deed to 4. by her huſband's father for 99 years, on condition that ſhe Grabam, 
maintained her fon ; another annuity of 6/. per annum was given ber by bond“ Yeo... 
by the ſame perſon, during her widowhood : and he gave her a third an- 
nuity of 100, per annum by his will charged generally. The annuity given 
by the will cannot be conſidered as a ſatis faction for both the other annui- 
ties, not being equal, to them; nor as a ſatisfaction for the anguity} of 
100, per annum, becauſe out of different funds ; the one being out of à par- 
ticular eſtate, the other charged on the general fund of real and perſonal a 
but it is a ſatisfaction of the annuity of 6/. per annum, for that is nothing 
more than a debt upon the teſtator's eſtate. b 
A huſband entered into a bond on his marriage to leave to the wife, 1 2 
caſe ſhe ſhould ſurvive him, 300%. (which was her fortune), payable Ch. Rep: 
in a month after his deceaſe. By will, he gave to his wife 5ool., payable 
within fix months after his deceaſe : he gave her alſo a houſe in fee, and 
ſereral other ſpeciſick Jegacies. Lord Thurlowe beld this to be no [atis- 
faction by reaſon of the different times of payment of the bond and le- 
gacy, | EP 4 ; es 
K. by his marriage articles covenanted to pay to bis wife, in caſe ſhe Richardſon 
ould ſurvive him, 200). free of all deduQtions in the game of e Ell hive 
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fone, 2 and the ſum of Fol. to provide herſelf with a houſe, yearly during her life, 
M6; jun. to commence at Whitſunday or Martinmas, which ſhould firſt happen afte; 
3% dis deceaſe. Afterwards, by his will he directed his debts to be paid, and 
gave his wife for life the capital meſſuage at P. in C. with the houſehold 
8, plate, linen, and china therein; and deviſed an eſtate to his eldef 
n when he ſhould attain 21. Then reciting articles into which he had 
entered to aſſociate captains of India ſhips, he gave certain directions rel, 
tive thereto; and then gave all the refue to truſtees upon truſt to inxeſ 
the fame in ſtock, and to permit his wife and her aſſigns to receive 100ʃ 
Ser ann. during her life, He then gave anouities to his children, ſiſter, 
nd uncles; and declared, that the ſeveral annuities, as well to his wife 
and children as to his ſiſter and and uncles, ſhould be payable half-yearly, 
and commence from the day of his death. The Maſter of the Rolls, Sir 
X. P. Arden, thought the proviſions in the will were not intended as a fi. 
tisfaion of the covenant ; for if the teſtator had had the articles in cos 
templation, it was abſurd to ſuppoſe, he ſhould give a real eſtate in ſatizfc. 
tion for half, and an annuity payable and commencing at different times for 
the other half, proviſions ſo extremely different, without expreſſing it tobe 

2 ſatisfaction. 1 2s oy 2 
centle . Harry Merryweather and Ann his wife ſeiſed in fee · ſimple (in the right of 
Morris, Ann of a moiety of lands in H. and N. in the county of S.) by iadenture, 
Hg oY. Od. 4th, 1740, covenanted with truſtees to levy a fine to enure to the uſe 
,. of F. M. for life, remainder-to A. for life, remainder to Rachael Coles (ſiſter 
to £.) for life, remainder to truſtees for a term of 1000 years, remainder 
to the right heirs of the ſurvivor of H. M. and R. C. The truſts of the 
term were to raiſe | £00). to be paid to ſuch of the relations, c. of A., and 
at ſuch times and in ſuch proportions as the ſurvivor of H. M. and R, C. 
ſhould by deed or will appoint, and in default of appointment to the net 
heir or coheirs of R. C. e fine was levied: H. M. and A. both died in 
the lifetime of R. C., who thereby became entitled to the inheritance ofthe 
moiety compriſed in the indenture, ſubject to the term of 1000 years. She 
was at the ſame time, and at the time of the execution of the indenture, 
ſeiſed in fee of the other moiety. She died in 1769, having made her will 
bearing date the 26th Nov. 1756, by which ſhe gave annuities to the father 
of the plaintiff Mills, and to the mother of the defendant Yeele ; and after 
their deceaſe, ſums of 100l. to be divided between the children of the u- 
nuitants, charged on lands not compriſed in the ſettlement, and an 77 
to the mother of the plaintiff Litman ; and after her deceaſe. a ſum of 1000 
to be divided between che children of the plaintiff Litman, charged upon 
H. eſtate, (one moiety of which was compriſed in the indenture); and, 
having given other legacies charged on H., deviſed the premiſes to a truſtee 
for the term of 100 years to raiſe the ſame :. and ſhe gave all her meſſuages, 
&c. whatſoever, in H. and V. (charged with the payment of the annuities 
and gale) to defendant Morris for life, with the remainder to truſtees 
to preſerve, c.; remainder to his firſt-and other ſons in tail general; fe- 
mainder to his daughters in tail general; remainder to defendant Yeale, with 
like remainders; remainder to 7 Litman, ſon of plaintiff Litman, in fee. 
And out of her perſonal eſtate the teſtatrix gave ſeveral legacies, and gave 
the reſidue to J. Morris. She made no other appointment of the 10000 
The plaintiffs Cantle, Mills, and Elizabeth Litman, wife of William Litman, 
(father and mother of plaintiff Litman, both ſince deceaſed, )were her beit 
at Jaw, an{filed their bill, inſiſting that they were entitled to have the 1000. 
maiſed. The deſendant ſet up three defences + 1ſt, That R. C. having be- 
come entitled to the inheritance in fee of the moiety compriſed in the * 


[ 
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erm ſunk into the inheritance. ' 2d, That the will operated as an ap- 
bdiotment, and the deviſees of the eſtate, being relations of Ann, were capa- 
» of takiog as appointees. 3d, That the legacies and. other charges were 
isfactions pro tanto; and therefore, (if they were wrong upon the other 
hint h only the reſidue of the 1600). ſhould be raiſed. But lord Chancellor 


J. S., on his marriage, made a ſettlement of ſome exchequer annuities 


mainder to his wife for life, remainder to his children, in ſuch manner 
he ſhould appoint, and if no children, to his executors, adminiſtrators, 
d aſſigns. By this marriage there was only one child, B. J. S. being 
ewiſe ſeiſed of a conſiderable real perſonal eſtate, afterwards deviſed all 
d real and perſonal eſtate to his wife and her heirs, charged with the pay- 
nt of 10,000/. as a portion for his daughter, payable at the age of 18 
ars; and in caſe his wife ſhould marry again, that then the eſtate ſhould 
od charged with a further ſum of 500o!/. for his daughter. One point 
the cauſe was, whether the 10,000/. bequeathed by the father to B. 
duld be taken to be in ſatisfaction of the annuities under the ſettlement, 
d ſo the annuities be conſidered as part of the father's perſonal eſtate 
dich he had a right to diſpoſe of by his will? And Lord Hardwicke was 
opinion, that it could not be taken to be in ſatisfaction, but that B. was 
itled to both as a double portion: for though the annuities and the lega- 
are both of the ſame nature, both perſonal eſtates ; yet the legacy of 
oo. is ſubject to a contingency, and not payable, unleſs B. ſurvived 
age of 18 years : beſides, B. might have lived till the annuities were 


pht never have become payable, it would be hard to fay, that a mere 
ungency ſhould take away a portion abſolutely veſted, eſpecially in the 
of an only child. If indeed the father had diſpoſed of thoſe annui- 
to any other perſon, it might. have been a queſtion, his Lordſhip ad- 


re, J, whether, the 10,000, ſhould not be taken to be in ſatisfaction, and 
will ther, upon thoſe circumſtances, B. ought to be allowed to inſiſt upon 
her demands ? | | FIT OR 

frer \ freeman of London, having a wife and fix children, by his will gives 


Itled to by the cuſtom, of London; and to his fix children one third 
ch they were entitled to by the cuſtom ; and as to the third which he. 


pon a power to diſpoſe of, he directed a debt of 100). to be paid out of 
ind, and the reſidue to be equally divided between the wife and children, 
ſtee er making his will he married one of his daughters to the plaintiff, 
ges, gave her 1000/, which in the marriage articles was called her por- 


ies or proviſion, On the death of the teſtator, a bill was brought by the 


and and wife, for their ſeventh part of their teſtamentary third. For 
defendants, the other children, it was inſiſted, that the portion was 
with daſaction for the whole, and that as the plaintiffs did not offer to 


fee. g the 1000/. into hotchpot, to make all the children equal, they ought 
gave lam this 1000, ( which was more than their teſtamentary third, the 
000. e ellate being only 10,500/.) and the ſhare of the teſtamentary part 
man, by which they would have 2901, more than the other children; that 
heirs vill intended an equality among all the children, and as they refuſed 
500. ng in this 1000/.. they claimed under the will as far as it makes 


them, and againſt the will, when it makes againſt them, which equity 
erm, * not permit. But Lord Hardwicke ſaid, that though it be true, 
that 


dered the whole of the 10000. to be raiſed for the plaintiffs, and upon ap- June 12. 
al to the Houſe of Lords, this decree was affirmed. 1782. 


r 99 years, to the amount of 300l. per ann, in truſt for himſelf for life, mo is 


1 Atk. 426. 


out, as ſeveral of the years were already gone; and as the legacy | 


wife her widow's chamber, and the third of his eſtate, which ſhe was Farnham v. 


Phillips, 
2 Atk. 21 8. 


n . 
» a _ 
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was likewiſe ſomething to which this portion might be properly applied a 
8 


Spinks v. 
Robins, 
2 Atk. 491. 


or proviſion in the matriage articles, which ſeems as if he then conſider 
this as an advancement in his lifetime in bar of the cuſtom : that there w 
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that where a father, after making his will, advances his child with 2 0. 
tion as great or greater than the legacy given by the will, ſuch prorial 
has been always holden an ademption ; yet, there was no caſe where will 
deviſe has been of a reſidue (that is uncertain, and at the time of the c 
tor's death may be more or leſs,) in which a ſubſequent portion given ky 
been held to be an ademption ; that this was not a deviſe of one tin 
but of a reſidue after payment of a debt charged on that third: that by 


a ſatisfaQion, vis. the arphanage part; and the teſtator calls this a poriy 


no declaration in the will, that he intended all equal; but what heh 
fajd of equality is of the reſidue, which is a part of the eſtate remainy 
after what was given away in the teſtator's lifetime. His Lordſhip & 
ereed accordingly. | 

FJ. S. by a codicil, without any date, gives 1000l. a- piece to M. af 
S., (the daughters of Mrs. R. a widow, with whom he lived for ſeram 
years till the time of his death,) and if either of them ſhould die befn 
their legacies were paid, then he gave the whole to the ſurvivor, andi 
rected that each of the ſaid legacies ſhould remain in the hands of hisa 
ecutors, till the legatees attained the age of 21. He afterwards ent 
into two bonds, one to M. and the other to S., reciting, that for dim 
good cauſes and conſiderations, he is deſirous of making a proviſion fy 
and towards their maintenance. Each of the bonds was in penaltyd 


. 4000l. for ſecuring 20001. a-piece to them, provided they ſhould mami ra 


Shudal v. 
Jekyll, 


2 Atk. 516. 


of 1000l.; Sir F.'s will was dated the 4th of May 1738; ſoon afterwa 
Mr. H., the plaintiff's late huſband, made his addreſſes to her, and applis 


his lifetime, with his conſent, or in caſe they ſhould ſurvive him. | 
was inſiſted, that the bonds were to be conſidered as given in fatisfadin 
of the legacies under the will: but Lord Hardwicte held, that they va 
not; for that he did nov remember in any cafe between ſtrangers, wha 
a man firſt gives a legacy by will, and afterwards a different ſum to wo: 
ſame perſon by bond, that the one has been held to be in ſatis faction if 
the other; that in this caſe it weighed with him very ſtrongly, that tio: 
money given by the bond was upon a contingency, and therefore vb. 
uncertain whether one. ſhilling of the principal ſum would become due « 
not; and that in the conſtruction upon double portions, it had always be 
of weight, that they were both certain. 

A bill was brought againſt the executors of Sir Joſeph Jelyll for a le de. 


in July following to Sir J., who was her uncle, for his approbation; vn 
being ſatisfied with the match, ſaid, hg would give him 5ool., but at 
was not convenient to let bim have the money, he would draw a l 
payable to him on 25th of March 17 39, and lodge it in Mr. Hills bank 
to be delivered to Mr. S. after the marriage was had, (which be did 
cordingly); and alſo faid, that he would leave ſomething to his niece 
will, but that he would not be put under any obligation of doing it. Up 
the 19th of Augu/t 1738, Sir J. died without reyoking bis will, and 
very next day the plaintiff and Mr. S. were married. The queſtion 
Whether the legacy under the will was ſatisfied by the 5oo!, given in l 
teſtator's lifetime? Lord Hardwiole decreed, that it was pot: that th 
was nothing done by Sir J. J. afterwards in his lifetime that induced 
preſumption of ſatisfaction ; and farther, that even if a father had g 
his daughter a portion in his lifetime, and accompanied it with ſuch E 


ge, it being admitted, that 5ool. was the utmoſt amount of it. 


this caſe, ſays, the ground Sir 
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oss as uſed by the teſtator in this caſe, a portion ſo given would not 
. deen an ademption of the legacy; @ fortiori in this caſe, it could 


where the teſtator was only a remote collateral relation, the plaintiff's 


uncle, and did not even fland in loco parentis, for the plaintiff's fa- 

was living. ; 
, he iorf' wife was entitled to the reſidue of her grandmother's Wood v. 
te, under her will, and likewiſe was left executrix, & durante minor; Briant, 
e, her father was adminiſtrator. At the time of her marriage with the Atk. $27. 
intiff, be was, by agreement, to baye 8001. from the father, which in 
ſettlement was mentioned to be for a portion, and in conſideration of 
aral love and affection. It was inſiſted for the plaintiff, chat he is en- 
d to an account of the grandmother's eſtate from the repreſentative of 
wife's father, and that the 800%. paid by her father, upon her marri- 
\ was not in ſatisfaction of this reſidue, . eſpecially as it is expreſſed to 
gien for natural love and affection: and as the father, at the time of 


marriage, was worth at leaſt 8000. and had only this daughter and 
ſon, the counſel argued, it was not probable he meant it as a fatisfac- 


; that conſtructive ſatisfactions mult be drawn from circumſtances; 
t there is no caſe to be produced, where a father is indebted to a child 
account of a demand under the will of a collateral relation, and that be- 


> the demand is liquidated, his giving a ſum as a portion to this child, 


been held a ſatisfaction: and for this purpoſe were cited Chidley v. Lee, Ta the caſe 


. Ch. 228., and Barnham v. Phillips ( ſupra), before Lord Hardwicle of Chidley 
1741,—The counſel for the defendant reſted chiefly upon the parol de- v- Lee, the 
rations of the plaintiff and his wife, ſoon after the marriage, that the 
vl. was intended both as a portion and a ſatis faction likewiſe as to the fe- 


facts were 
theſe, viz. 
if , A Mr. } was f 
e of the grandmother's eſtate; and the depoſitions of fix or ſeven wit - father to the 


es were read, which were very full to this point. To encounter this, plaintiff's 


the plaintiff*s ſide, was read the evidence of the father's declarations aq * 


ore and after the marriage; that he ſaid his mother had left 5ool. at hands 3 

{t to bis daughter; and that he would give Fer Mood (the plaintiff) legacy of 
ool. and make a man of him; and not above ſix weeks before his death, 150, which 
d to the plaintiff, Thou knoweſt I owe thee a great deal of money, had mo 
ind thou ſhalt not be wronged of a farthing. Lord Hardwicke refuſed 5 a coll. 


y a colla- 


decree an account of the grandmother's perſonal eſtate, ſhe having been xeral anceſ- 
pd twenty years, and there being no grounds to think that the refidue tor. On her 
der her will was more than the a given the plaintiff's wife in mar- malriage 


wich the 
| plaintiff, 
deſendant, her father, gave her ic. portion, and after ſettled a church leaſe an the plaintiff's, 


maintained them 14 vr 15 years at his own houſe, and no notice was ever taken of the legacy. 


, for aught appeared, did the huſband know any thing of it ; yet after ſome difference between 
m and a bill brought, the legacy was deereed with intereſt and coſts; and the Maſter of the 
is ſaid, he could not diſcharge it, though he diſliked the ſuit.— Lord Hardwicke, in ſpeaki 
E Trevor went upon was, that the huſband knew nothing 
legacy to the wife from the collateral anceſtor, and therefore held it was not ſatisfied by the por- 


, though it was a much larger ſum than the legacy: but his Lordſhip added, he thought this 
. hard caſe, and he believed he — been inclined to determine it — 


On a bill by the plaintiff, as adminiſtrator to his wife, one of the $:cd v. 
bghters of . Bradford, which daughter was entitled to a fiſth part of Brod'ord, 
egacy of 520ʃ., left to her and her four ſiſters by the will of T. Tindall * z. 59%» 
N er ; the caſe was as follows, viz. Tindall made the wife of 
po executrix. Bradford, as her huſband, poſſeſſed himſelf of the 
onal eſlate of Tindall; mixed the effects with his own ; applied thera 
to 
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to his own buſineſs ; and continued fo till bis death. Upon a treaty i 
the marriage of the plaintiff in 1740, with one of his daughters, Bradilii 
agreed to give 400l. as a marriage portion, as it was ſworn by the phi 
tiff's father, one of the parties to the agreement. On the wedding dy, 
Bradford. went up and fetched the 4000. which was put by for the wi 
band's uſe ; one witneſs ſwearing, that Bradford ſaid, ** there is the nf 
« ney, but that is not all; another, that he ſaid, ** there is what Ig 
« my daughter, but that is not all;“ and both added, “ or words ta ty 
effect. It appeared, that the daughter was privy to the right ſhe bad u 
this fifth part. It did not appear (but rather the contrary) that ber hu 
band knew of it at that time; but he knew of it a Tour after the marrigy 
yet never made any demand of it in the life of his wife, who diedy 


1742, nor in the life of Bradford, who died in 1746. The court pr 
cipally upon the ground of the long acquieſcence by the plaintiff, dec 
the 400%. to be an implied ſatisfaction of the 194/., the fifth part of th 


legacy of 5 20ʃ. | 
Mackdo- J. deviſed his real and perſonal eſtate to B. his ſon, charged with god 
_ oy. to B's daughter, payable at 21 or marriage. B. married this daughtery 
1 7 C. her firſt huſband, after the teſtator's death, and gave her 1 50ol, a1 
484. ortion, but no mention was made of the 500. legacy, nor was. any u 
eaſe or diſcharge taken for it. Twenty- one years afterwards, the daugh 
ter and her ſecond huſband, brought their bill againſt the father for the cool 
legacy. But the bill was diſmiſſed, it being to be preſumed, that tk 
150cl. portion was intended in ſatiſaction of the legacy, eſpecially at" 
ſuch a length of time, | | 
Clerk v. E. G. by his will gives a legacy of 2000l. to truſtees, in truſt to py 
Sewell, the intereſt thereof, to his wife for life, and after her death the benefi di 
3 An 96. the principal to his ſon; but if he dies before 21, then he gives it oer 
dis daughters, and makes J. S. and two more perſons executors, Tie 
ſon attained 21, and became entitled to the 20000. The directions in the 
will were, that the executors ſhould carry on the teſtator's trade of 1 
brewer ; and in compliance with this, they ſuffered the 2000. as well u 
| the reſt of the teſtator's eſtate to continue in the trade. The ſon, after l 
had attained his age of 21, till carried on the trade on the foot of th 
ſame ſtock which was left by his father. The ſon afterwards makes bu 
* will without any reference at all to his father's, and gives a legacy 
10, oo. upon different truſts from what his father had done of the 20000 
for after the intereſt of the 10,000. to his mother for life, he gives lt 
/ = principal to his ſiſter $.'s children, and charges it upon all his real and pt 
'  fonal eſtate, and to be paid to truſlees in a month after his death. Up® 
the death of the ſon, the plaintiff, as deviſee of the mother, inſiſted bo 
on the intereſt of the 2000. and the intereſt of the 10,000/. Lord Heb 
* vicke held him entitled to both; that in the caſe of portions, it is true, i 
court always leans againſt incumbering eſtates twice over; and will over 
| little circumſtances of time; as to the payment of two ſums to children, if 
appears to be a double portion and a double proviſion for younger child 
but that this has never been the rule in regard to debts, where the ful 
for payment are appointed by different perſons : that the intereſt of ® 
. 26000. was part of the proviſion and livelihood of the mother, and a det 
upon the eſtate of the father in the hands of the fon: that the moi 
might have lived till within a day of the time which was to be the ch 
mencement of the payment of the intereſt of the 10.0001. to her, and 
not have been entitled to it, and therefore it could be no ſatisfaction * 


LEGACIES. | FR 


:« no caſe to make 2 ſatisfaction of a debt, when the legacy is not 


k t the time of the teſtator's death, but is made contingent, and to take 
ee at a future day. | t, 
un 7 B. being by the will of 7. P., to whom he was executor, to pay Barret v. Y 


to his aunt M. P., deviſes the reſidue of his eſtate to his mother Beckford, 


. nia aunt M. P. for life. It was adjudged, that this deviſe of the © Ves. 519, | 
7 jety of the reſidue for life was not a ſatisfaction of the annuity ; for it is a : 
the eral rule of ſatisfactions, that the thing given in fatisfaRtion ſhould be 4 
Ana of the ſame nature, and equally certain; but that here it was nei- q 
bY r: the firſt being a clear annuity of 3ool., the laſt being the moiety of 4 
rag reſidue of the perſonal eſtate, whether more or leſs : that when a le- f Fi 
ied u has been preſumed a ſatisfaction, it has been for a debt by the ſame a Þ 
pn tor. | | 
#7 A fon was entitled under the marriage articles of his mother to have Alleyn v. $ 
of to. laid out in land to his ſole benefit after the death of his father and Aua. 1 
her. The mother died; the father by a ſecond marriage had a daugh- n. {+ 


and having made a proviſion for her by a ſettlement, he, by his will, 
iſed other parts of his eſtate to his daughter and her heirs, and the reſi- $4 
in traſt for his ſon for life, and then to the daughter, with particular 1 

tations and declarations of that truſt; and all his perſonal eſtate, except 


Ny n. N 
Jak þ as was given to the daughter, he gave to the ſame truſtees to pay all juſt , 
» cool and legacies, and then to his ſon for life, with a bequeſt over to the | 
gat th phter and her family. It was inſiſted, that this deviſe to the ſon was a 
nion for the 1500. But Lord Chancellor ſaid, there was no au- 
ity that ſuch a bequeſt as this of the reſidue of real and perſonal eſtate, 
to ry WE payment of juſt debts, to teſtator's eldeſt ſon and heir for life only, 
neſt Ad be conſtrued a ſatisfaction for the 1500. he was entitled to under 


mother's marriage articles. If the ſon died in the lifetime of the father, 


Th ing ſeveral children, there was no proviſion for them. So, if he ſur- 
in tx E's, as be did, and had iſſue afterwards : the 1 500. therefore mult be 
le i dered as a debt by ſpecialty on the teſtator's eſtate, to be retained by 


t of her father by way of portion; but as to the deviſe of the one- 
L of the perſonal eſtate, and the fourth of the reſidue of the real eſtate, 
ralup thought it was no ſatisfaction. 


well u defendant his ſon. 

afiers r. Pelham, having four daughters, by his will appointed a ſum of Watſon v. 

t oll, over which he had a power under his marriage ſettlement among Earl of Lin- 

akes E aughters, excepting Lady Lincoln (whom he had advanced); he then 1 ; * 

egacy ed his Nottinghamſhire eſtate to be ſold after the death of the Duke Ch, Rep. 

2000 eg fle, and the money to be divided among all his daughters, ex- 66. note. 

nes te BN" Lady Lincoln; and alſo gave his perſonal eſtate among his daugh- S. C. 

and pe. excepting Lady Lincoln, and the reſidue of his real eſtate to all the 

e en without exception. By a codicil he eharged his eſtate at E/ber 

ted bet 500ol. to each of his younger daughters who ſhould not be entitled 

q h dboaſe and park at Eſber. His daughter Grace afterwards married 

true, th Waiſon; and Mr. Pelham gave her 20,000)., by applying part of the 

ore PS and other means, for her fortune: and the queſtion was, Whe- J 

ceo, e legacy given by the will was ſatisfied by the portion? Lord Hard. 1 

ide held, that the 20,0001). advanced to Grace in Mr. Pelbam's lifetime, $4.4 

the un dy ber marriage ſettlement was recited to be in full of her portion or 1 

lt of tt was a ſatisfaction of what ſhe could claim under the will or ſet- 1 
4 
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Jeacock v. 
Falkener, 
1 Br. Ch. 


Rep. 295. 


or under 21, then not to be paid. — T. C. afterwards made his wil 
whereby he gave the defendants, the truſtees, all his eſtates in truſty 


fer ann. to the education of his natural ſon T. C., till 25, and theny 


Lords Commiſfioners Loughborough, Aſbhurſt, and Hotham:. 


Grave v. 


Earl of 


Saliſbury, 
1 Br. Ch. 
Rep. 425. 


Grave, a leaſe for gg years of a farm called T., at the rent of 4ol. z-ye 


not to be ſo conſidered, and ordered the legacy to be paid. 


Holmes v. 
Holmes, 
I Br. Ch. 


Rep. 555. 


 LEGACIES. 


F. G: entered” into a'bond' to truſtees, reciting, that he Was deſirou 
providing for one of the defendants T. C. his natural ſon, then about wy 
years old, and conditioned that his executors ſhould, ſix months aſtet h 
deceaſe, pay the ſum of 5000). to the truſtees for the uſe of the ſaid J. 
the intereſt to be applied for his maintenance and education till 21, wif 
the principal then to be paid him; but if he ſhould die, living the fal 


8 


1 


pay legacies, and to lay out 15,000/. 1925 ſecurities, and to apply 200 


pay him the 15, oo0l.; but if he ſhould marry between 22 and 25, ul 
ſhould die, to pay the Whole to his iſſue; and if he ſhould die unmarny 
before 25, the whole over. Lord Thurlowe decreed, that the bond w 
not ſatisfied by the legacy; and his Lordſhip's decree was affirmed by te 


The Earl of Saliſbury left a legacy of 10, oool. to James Cecil Gra 
ſuggeſted, but not proved to be his natural ſon. The bill was fi 
to eſtabliſh the will, and for an account of the perſonal eſtate : but the & 
fendant's anſwer ſtating: that the teſtator had in his lifetime advanced ns 
ney to J. C. Grave, which it was inſiſted ought to be taken in ſatisfadiaf 
pro tanto of his legacy, the Lord Chancellor referred it to the Maſtery 
inquire into the circumſtances of ſuch advancements, and to report tha 
to the court. The Maſter found, that the teſtator had granted to J. f 


which farm he found had before been let at 1427., and was reported to 
worth to be let at 180o/. per ann. He calculated the difference betwe 
the reſerved rent and the real value, at 20 years purchaſe, to be 2800l; 
and alſo found that the teſtator had paid the former tenant of the premila 
1200), for a ſtanding crop, dead ftock, and farming utenſils, and wp 
400. for repairs; making together the ſum of 4400/. The queſtion wa 
Whether this ſum of 4400/. ſhould be conſidered as a ſatisfaction forh 
much of the legacy of 10, oool.? Lord Thurlowe was of opinion it wa 


Holmes the father, who was a jeweller, by his will gave his ſoo 50% e 
and 20001: to four unmarried daughters; then gave his ſon the utenſ d 
his trade, (which were of trifling value); and gave the reſidue his pets 
nal eſtate to his wife for life; and after her death, he gave further leg 
to his daughters; to ſome 500/., and to others 1 000!., and if any ſumia 
to be divided between all his children who ſhould be then living, (HH 
being then ſeven in all). He afterwards took his ſon into partnerſhip ml 
him, and by the deed of partnerſhip, the ſtock was to be 3000/. toi 
brought in equally; and they were to be equally entitled to the who 
The father brought in the whole capital, and it was underſtood by # 
whole family, that he meant to give the ſon the half of the ſtock. Ts 
children, who were of age, by their anſwer admitted this; and there et 
parol evidence of declarations of the teſtator at different times, tha ny 
meant to bring his ſon into partnerſhip, and to give him half the es Of 
and even the whole; and that he told one witneſs, that he had brought 
ſon in, and had given him 1500. The queſtion was, Whether thi 
vavcement was a ſatisfaction of the legacy of 5000. ? and it was held i 
to be a ſatis faction, not being ejuſdem generit; and that it mult have 3 
che teſtator's intention, that the fon ſhould have both. 


: Au 
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A teſtator bequeathed to his putative daughter in the following terms, Debeze v. 
„ bequeathi the mortgage bond 1365“. due to me from Mrs. M., Mann. 4 


Br. Ch. 
Rep. 165. 
$19» 


to Miſs Kitty Meredith, now in my houſe, in order to fit her out for 
India, or to diſpoſe of her in marriage“ Miſs Meredith, during the 
ator's life, married More the bankrupt, and the teſtator gave More a 
nd for 1000). as. a marriage portion. He alſo gave them after marriage 
dal. to buy furniture, Qc. The bond was afterwards paid; 400l. of it 
ing retained by More out of money received on accoount of the teſtator, 
d the remaining 600. upon ſuit by the aſſignees. More, the bankrupt's 
her, being examined as a witneſs, ſaid, that the teſtator, before the 
arriage, told him, in a converſation on the ſubject, that * he could only 
give her 1000/. on her marriage, but there would be more hereafter, 
2s his life was a bad one; by which he underſtood ſhe would have a 
ther fortune at the teſtator's death. Lord Thurlowe held, that the ſum 
10001. advanced upon the marriage was not an ademption of the legacy; 
„r vas there any evidence or preſumption, that the gift of 600!. after the 
uriage was an execution of the teſtamentary gift. 

de RR + teftator bequeathed to a young lady, to whom he was not related, the Powell v. 


In of 6000¼, payable in three months after his deceaſe. After the 3 s 
26a king of the will, the lady married a clergyman, which marriage was had Rep. 409. 


lter u th the approbation of the teſtator, who gave 5250/., 5o00l. of which 
ee ſtated in the ſettlement, to be her marriage portion. After the mar- 
ge, the teſtator laid out 8o0/. in the — ts of a chaplainſhip of Chelſea 
4 for the huſband. It was inſiſted, that theſe ſums making toge- 
r Gogol, were inſtead and lieu of the legacy of 6000/. But Lord 
burlowe held, that where a ſtranger gives a legacy by will, and after- 
800/&rds gives a ſum without any evidence that it is intended for the ſame 
rpoſe, it is not taken as a EnisfaRion; that to make it ſo, it muſt 
d , at the time of the gift, to be meant as an ademption of the legacy; 
a wad nothing of that kind appearing here, he decreed the legacy not to be 
emed. | 
it H. and F. the daughters of J. S. were entitled under his marriage ſettle- Hanbury v. 
nt to 20000, charged upon his eſtate. J. S., by codicil to his will, Hanbury, 
cool ve the ſum of 20, 00“. to be equally divided between H. and F., to be 2 Br. Ch. 
ab down, or ſufficient ſecurity given for the payment thereof within thirty Rep. 352. 
pe of either of them being married, provided the perſon to whom ſhe 
ga old be married ſhould ſettle on her a jointure of 500. per ann., other- 
ſupa e ſhe ſhould be entitled but to 50000. e. This was adjudged to be a 
(be Pm ulative proviſion, and not a ſatisfaction of the 2000. provided for the 
ip n hters by the ſettlement. . 
L deſtator being poſſeſſed of 32,771. 16s. 2d. Bank 3 per cents., deviſ- Baugh v. 
Abc 0 truſtees three ſums of 8 114“. 15. 11d. io the ſaid ſtock, part of the Reed, 3 Br. 
d capital therein, in truſt for his ſon T. and his daughters . and C. and Oh. Rep. 
ar reſpective children and grandchildren; After the making of the will, + 5 
eteſtator being hen poſſeſſed of 34,6571. 145. zd. Bank 3 per cents.) C. 
that WRP<rmarried with the plaintiff, and by their marriage ſettlement, the plain- 
e lac in conſideration of 5000. in Bank 3 per cent. conſolidated annuities, 
oght Ech were to be accepted by him as the portion of C. his wife, and in ſa- 
this adtion of his contingent right to a legacy given her by her grandfather's 
l. coyenanted, within one month after ſhe ſhould attain her age of 23 
to releaſe her ſhare of the ſaid legacy to her father. Lord Thurlowe 
dthat this portion could not be conſidered either an ademption or ſatis- 
Fi of the legacy given to C. by her father's will. 


Before 


Ack worth 
v. Ack- 


oy” A the wife for life, remainder to the children to be equally divided betwey 
307. note. 


Warren v. 
Warren, 


1 Br. Ch. 


Rep. 305. 


Elliſon v. 
Cookſon, 
2 Br. Ch. 
Rep. 307. 
3 Br. Ch. 
Rep. 61, 


the term. 


* 


LEGAcIESs. 


Before marriage, a ſum of money, partly belonging to the huſband, par, 
ly to the wife, was ſettled to the uſe of the huſband for life, remainder y 


them. There were ſeveral children, and the money amounted to of 
* among them. The father afterwards made his will, and gave ead 
of the children 2000l., and the reſidue of his eſtate among them. Lol 
Bathurfl decreed, that what they took by the will ſhould be in lieu of tber 
portions under the ſettlement. | 

F. W. the plaintiff's father, by his marriage ſettlement, conveyed li 
eftate to truſtees to the uſe of himſelf for life, remainder to truſtees to pn 
ſerve, e, remainder to his wife for life, remainder to truſtees for a term y 
raiſe 10,000). for younger children, remainder to his eldeſt ſon in tail, 1 
mainder over, tc. In the ſettlement was a power reſerved to him to nit 
money, but ſubje& to the wife's life eſtate, and the proviſion for the chi. 
dren ; and alſo a proviſo, that in caſe he ſhould in his lifetime give to an 
of his younger children any ſums of money towards his or their portions ad 
advancement, and declare the ſame by writing to be in part of his or thei 
portions, they ſhould go pro tanto in ſatisfaction thereof. By his will, u. * 
citing that he had made no Pony for his wife by ſettlement or otherwiſe, 
he declared it to be his will that the truſtees ſhould pay her 600. per an 
for life in bar of dower ; and if he ſhould have but one younger child only, WAE;; 
theyſhould raiſe 50000. for ſuch one child, if more, 2000. each, which he * 
charged on his perſonal eſtate, and in default thereof, upon the ſettled 
eſtate. He died leaving the plaintiff his eldeſt ſon, and two of the defend- 
ants, his 8 children. It was decreed, that this proviſion by the vil 
was in part ſatisfaction of the portion by the ſettlement, and that upon 
payment of 5000]. each, the ſurviving truſtee in the ſettlement ſhould aſkgs 


5 „ way — ᷣ A nw 2) Oc. 


Teſtator by will, 75th March 1774, deviſed to his eldeſt ſon Iſaac Cot 
ſon certain freehold and copyhold eſtates, and continued as follows, & de 
*« to all my other lands, goods, and chattels, of what nature or ſort ſo 
ever, I give to my dear wife Elizabeth, appointing her executrix of thi 
“ my laſt will, with the tuition and education of all and every ſuch in 
« younger children, and to provide for them, with regard to their for 
tunes, as they may deſerve and merit.” To the will he added a paper 
of the ſame date, called Inſtructiont to my wife with regard to my young" ſet 


children; wherein, after directing fortunes for his younger ſons, he ayy tot 


« My daughters Hannah (the plaintiff) and Sarah to have 5oool each; 
all the ſurpluſſes over and above your own expences to be laid out u 
« mortgages or purchaſes for the purpoſes before mentioned.” By an ad. 
ditionat codicil on the ſame paper, and of the ſame date, he ſays, 
« do further add to what I have ſaid on the other fide, that what ſavog ea 
or increaſe I may make, or my dear wife may make of my effects, ſhe 
% may give and diſpoſe of the ſanie, either in her lifetime, or by will, 0 
+ ſuch of her children as ſhe ſees proper.” The teſtator died in Decent 
1783, without revoking the ſaid will and codicil, which were proved bf 
the defendant, the widow, in the eccleſiaſtical court. 
After the date of the will, viz. about ere 1776, a treaty of mu. 
tiage being on foot between the plaintiff Richard Elliſan and the co- laiotiff 
his wife, Mr. Bub, brother-in-law to Mr. Elk/on, was defired by r, K. 
on ſenior, the father of the plaintiff, to go to Mr Cookſon, the co-plaintif' 
ther, to acquaint him with the proviſion intended by Mr. Elliſon ſenior for 
his ſoo, and to learn from'Mr, Cookſon what he meant to give his * 
| w 


#7; * 


LEGACIES. 


hen Mr. Cookſon informed Mr. Buſb (as he ſwore in evidence), that he 
cant to give his daughter Hannah (the co-plaintiff) 50oo!. upon her mar- 
age, and intended to give her a further ſum, equal or nearly equal thereto, 
„ bis death ; but refuſed to ſettle or ſpecify the ſums. In the courſe of 
e treaty between Mr. Buſh and Mr. Cookſon, ſeveral letters paſſed ; and 
one of them from Mr. Fu/A to Mr. Cookſon, dated 5th of Ofober 1776, 
r. Buſb ſays, Mr. Elliſen the father) ſays—as he hopes the en 
you told me and Mr. Richard Elliſon you intended making for Miſs Cookſon 
at your deceaſe, WILL AN equal, or nearly ſo, to what you propoſe giving 
upon the marriage, he ſhall reſt perfectly ſatisfied with your word for ful- 
filling that engagement. In anſ+er to this letter the teſtator wrote to 
Mr. Buſb, and in the letter ſaid, © You muſt miſtake Mr. Elliſon in regard 


il to any ſuch declaration as you mention; the miſtake may ariſe between 
i what may be poſſible and probable : I told him my preſent plan, which 
1 would be executed by my wife, if the longer liver.“ 

0d In February 1777, the plaintiffs intermarried ; and, on the 14th of that 


ponth, the plaintiff Richard received from Mr. Cookſon the ſum of 500, 
nd gave a receipt for the ſame as for his wife's portion. The Maſter of the 
dolls, Sir L. Kenyon, thought there was not ſufficient to repel the 


1 general preſumption in ſuch a caſe as this, that the portion was a per- 
ly, ormance of the legacy; and Lord Thurlowe was afterwards of the 
” dptnion, 


* tothe ſaid Fane Greeſe, becauſe I have done very well for her before.” 

By another clauſe ſhe gives her lands lying in different pariſhes, 'in truſt, 

by mortgage, ſale, or otherwiſe, to pay her debts and legacies ; and after 

her debt and legacies paid, then, &'c. The teſtatrix was at her death in- 
debted to Jane Greeſe in 260l. on bond. Lord Chancellor held, that the 

legacy was not a ſatisfaction of the debt; for the words, becauſe I have 
done very well for her before, ſhew, that what ſhe had given her before ſhe 
intended as a bounty, and not as a ſatisfaction; and they likewiſe intimate, 

that the teſtator meant the 5ool. ro be equally a reward for the ſervices of 
Jane Greeſe, as the 51. was for thoſe of the other ſervants ; and legacies to 
ſervants have never been held to be in ſatisfaction of debts. The argument 
too, that the legacy was not to be paid within three months after the death 
of the teſtatrix, was not to be laid entirely out of the caſe : though, if ir had 
been charged upon real-eſtate only, and not at all chargeable upon the per- 
ſonal eſtate, his,Lord(ſhip ſaid, he ſhould have thought it of greater weight; 
for the poſſibility and contingency of the legatee's dying before the legacy be- 
came payable, muſt be taken into conſideration, as the legacy might not 
have been paid at all, if the legatee had died before the three months. But 
where the legacy is charged upon a mixed fund of perſonal and real eflate, if 
the perſonal — are ſufficient, the legacy is payable, though the legatee 


die before the day of payment : otherwiſe, if the legacy be out of a real 
eſtate only. 
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A. by her will ſays, © Item, I give to my ſervant Fane Greeſe 5ool., Richardſon 
o be paid her within three months after my deceaſe.” In another part ſhe v. Sreeſe, 
ys, I give 5/. a-piece to the reſt of my ſervants, but I do not give 50. 3 Ack. 65. 


Where a teſtator by will gave to Sarah Gannon a legacy of 50d. and Gayon v. 
thereby declared, that in caſe his perſonal eſtate ſhould not be ſufficient to Word July 
pay all bir debt, legacies, and funeral charges, he thereby ſubjected all bis = 4 | 
real eſtates to the payment thereof; and afterwards by a codicil gave a fur- y 2 
ther legacy of 5 oo / to the faid S. G., and died indebted to S. G. in 200. on note. 
bond, which debt was contracted after making the will, but beſote the 

Vor. VII. D codicil; 


„ LEGACIES. 
codicil p the Maſter of the Rolls N that the 500l. given by the cod; l 
t 


was to be conſidered and deemed a ſatisfaction of the {aid 2000. owing by ti 
teſtator to che plaintiff Sarah. 2 5 
Admiral Mathews had upon his marriage a real eſtate of 300. fer amn 
Mathews v. in tri ſettlement, ſo as to make bis eldeſt ſon tenant in tail. Long after 
Mathews. wards, in 1773, he enters into a deed, which was an agrement betwey 
2 Ver. 638, the father and ſon upon the ſon's marriage, whereby the father agreed v 
take Sol., part of the fortune of the ſon's wife, and to make a ſettlemen 
in this way; that in conſideration of the 8ool, he ſhould in one mon 
afterwards convey to truſtees for a term of years, lands, ſubje& to thek 
truſts, to ſecure 50l. per annum to the ſon, and Boo. to the younger childra 
of the ſon, to be paid at ſuch days, times, manners, and proportions, 
the ſon ſhonld direct and appoint, and for want of appointment, to be pul 
to them equally at twenty-one or marriage, with benefit of ſuryiyorſhip up 
the death of any before; and if he had no child, the ſaid 8ool. ſhould ng 
be raiſed, and the term ſhould attend the inheritance. In 1749 he made: 
will, and deviſed 700l. per annum to his ſon, upon conſideration that the ſo, 
within twelve months after teſtator's death, ſhould convey the whole fami 
eſtate, for better ſecuring to the teſtator's ſiſter-in-law Anne Burgeſs 100 
per annum for life, which he had before giyen her out of the ſaid lands; 
with another condition, that the ſon ſhould confirm his will, otherwiſe th 
700l. annuity to ceaſe ; and then makes a very large proviſion for the grand: 
children at thetr age of twenty-five, or marriage. In 1750, the teſtator by 
a deed made his ſon tegantfor life, inſtead of tenant in tail, as he was befor, 
by levying a fine, and reſettliog the eſtate in the ſlricteſt ſettlement, and u 
no other uſes. After his death, the queſtion was, How far the claims d 
the ſon, his wife and children, under the agreement in 1773, were barrel 
y any. otber proviſions in the will of the father; and whether that was 
atisfaction? The Malter of the Rolls, Sir Thomas Clarke, ſaid, that the 
deed in 1733 was a contract between the father and ſon, ſo as to make thy 
ſon and his family purchaſers from the father, and created a debt owny 
from the father to them: that the wife had clearly received no ſatisfadia W 
for the debt contracted to her: that as to the children, by the articles it 
1733 they were entitled to 800/., ſo as that every child muſt have had pat 
of it; by che will the teſtator has given twenty times as much in the whole 
among them; but then it is ſo given, that if they do not arrive at the ax 
of twenty-five or marry, they are entitled to nothing: this therefore di 
not fall within the rules of fatisfaftion to which the court bad adhered: 
that as to the annuity of 50/. for life to the ſon, independent on the deed 
in 1750, what is given by the will is not a ſatisfaction of chat: for the u 
7% nuity given by the will ys diverſo intuitu. It is the ſame as if the teltat 
_ had deviſed the ſettled eſtate to his ſon for life, Oe. ſubje& to the anguly 
$4 to Anne Burgeſs ; and then if the ſon had performed that condition, he 
1 would be entitled to claim under the deed in 1733: for the rule of lat 
F faction was never carried ſo far by conſtruction as to make that anſuet i 
"M double purpoſe. That it ſtood thus with reſpect to this annuity of bh 
1 merely upon the will; but by the deed of 1750 it was put out of the loa! 
power to perform the condition annexed to the deviſe of the 700). per ann 
105 which the ſon might have done when the will was made, he being he 
tenant in tail of that eſtate : the annuity of 700. therefore is, by the dee 
in 1750, a pure annuity, and free from the condition; and then it is tf 
ſame as if the condition compriſed in the will ne ver had been mentionel: 


and if it had been pure and free, it would be a ſatisfaction of the — 


— : 
a — -» 


1 
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annum. By the deed in 1750, chen, it is within the general rule of ſatis- : 
laction, though by the will it would not have been ſo. .- 
C. B. by her will gave to her brother G. B., and the lawful heirs of his xeon 
body, if he ſhould have any, her whole fortune (except a few legacies), but Geol - | 
© he ſhould die without heirs, ſhe gave to J. S. 1000!. and to J. C. 5ool., Ch. Rep. 
he reſidue to her brother. The property was perſonal to the amount of 170. . 
bout 5000l. The teſtatrix died, and the brother ſurviving, and having no 


ment hild, by bis will gave a legacy of 1000/. to the ſaid F S., 10 her ſole and 

onth -harate uſe, and allo gol. to the ſaid J C. It was decreed, that the le- 

2 cies given by the brother would be a ſatisfaction for the legacies given by 
re 


e former will (ſuppoſing thoſe legacies not to be too remote, as it washold- 
n they were). ] ; | 

By ſettlement on the marriage of Godolphin Edwards and Elizabeth As, V. 
More, a term of 600 years was ereated to raiſe portions for daughters, by 1 88 
hich it was provided, that in caſe there ſhould'be but one daughter, the Ch. Rep. : 
am of 5000). ſhould be raiſed for ſuch only daughter, to be paid at eighteen 67. note. 


vr day of _— with maintenance in the mean while. There was-a 


\ 


Woroviſo in the ſettlement, that in caſe the daughters ſhould be advanced 
1c0. ith portions in money or lands, equal m value to the portions thereby 
* provided, in the lifetime of God«{phin Edwards, or he ſhould give or 
e 


are them money or lands not equal in value, the truſtees ſhould raiſe 


rand: pnly ſo much as would make the money, or value of the lands ſo given, equal 
tor by to. the portions provided. Elizabeth the appellant, being the only daughter 
efor, k the marriage, attained eighteen the 4th December 1746. Godolphin Ed. | 
nd u var being poſſeſſed of 5 3o00l. Eaft India annuities, which he had ſaved 
0 ; rom the income of the eſtate, 21ſt November 1772 transferred them to the 


appellant Elizabeth, then the widow of Mr. Manluve. A bill had been 
vas led, and the cauſe came on to be heard before Lord Bathurſt, 25th June 
1776, when there was a decree in favour of the appellant for her portion of 


ke the ooo, the preſent queſtion not being then before the court. The reſpon- 
omg dents afterwards exhibited their bill of review, ſtating, that ſince the pro- 
100 ouncing of the decree in that cauſe, they had diſcovered, that 8 
cles wards had transferred to the plaintiff theſe India annuities in part of her 
"I Wportion. Upon the cauſe coming on to be heard, Lord Chancellor declared, 


hat theſe annuities transferred by Godo/phin Edwards to the appellant Elixa- 
beth, were to be conſidered as having been ſo transferred in part ſatisfaction of 


re 40 he portion of 5000. under the marriage ſettlement, and therefore varied 
* the former decree ſo far; whereupon an appeal was lodged in parliament, 
: 


bich being heard March 15th, 1780, it was ordered that the ſame ſhould 
be diſmiſſed, and the decree therein complained of affirmed. ] 


— 1 — 1 —— the 


E) Of Legacies veſted or Lapſed: And herein, 


nGully 
ON, be 
f (atis 


wer! Page 476 
of zol. (, where A by woill,) 1 P. Wms 83. S. C. The Lord Keeper declared, “ that the lait clauſe 
« ſon's In the will, (whereby it was diretled that the 7 be delivered up to the ſaid William 
2 Mot, his exccutors, adminiſtrators, or aſſigus, to be cancrlled, and tnat i uſe ſhould be made 


therevf,) was only in aid of the firſt clauſe in the will, by which alone the ſum is to be taken ava 
pled legacy.“ Reg Lib. A. 2905; fol. 521. 

The teſtatrix, the epa of the plaintiff, deviſed in the follow- Sibthorp v. 

ig words: © I likewiſe forgive my ſon-in-law Richard Chillmgworth a debt rages; 


" of Fool, due io me upon bond: and all intereſt that hall be due for the 
a lame at my. deceaſe, and-defire my executor to deliver up the bond to 
be cancelled, and made her fon J. P. executor. The Jeguter died hs ; 
D 2 
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Toplis v. In a will was the following clauſe : „I give to my kinſman N 
Baker, « the ſum of 400, which he owes to me on mortgage of his eſtar 
Hl. 0, & in &., and 1 further order my executor to give him up all bonds owing 
1.Cox's P. © from him ic me, and which ſhall be found in my cuſtody at the time d 
Wms. 86. © my deceaſe, together with all intereſt due thereon. 


note. debt was alſo ſecured by bond; beſides which, NM. D. was indebted u 


tamentary diſpoſicion, and ſubjeR to all the qualities of a wi 


determined now: it appeared by the regiſter to have been a cauſe by conſent, and not adveriay' 
-which takes off greatly ſrom the weight of the opinion there, ſhewing it to have been proba 
ſudden, aud without confide:ation. But taking it as it is, his Lo dſhip oblerved, there are ſer 


% 


the life-time of the teſtatrix. Lord Hardwicke thought the teſtatrix h 
tended in all events the bond ſhould be delivered up to be cancelled; thy 
there was nothing perſonal in the preſent caſe for the direction tha i 
ſhould be delivered up. In Elliot v. Davenport, his lordſhip ſaid, th 
words ate not penned as forgiveneſs or remiſſion ; there was no intentig 
to releaſe the recognizance till Sir William Elliott paid 150. thereout; by 
here is a clear intention to releaſe the debt. There, it was to be delivery 

up to Sir William Elliot; here, in general, to be cancelled. There, th 

right of action ſubſiſted, which was the reaſon of that opinion; here, | 

would be too nice to make ſuch a diſtinction, and would narrow too mug 

the bounty intended by the teſtatrix to her family. His Lordſhip there 
fore decreed the bond to be delivered up to the plaintiff to be cancelled, by 
without coſts. . | 


my | - AQ — On — 


* 


The mortgag 


the teſtator on another bond in 200. both bonds were in the cuſtody d 
the teſtator at the time of his death. After great confideration, the cou 
held this to be a lapſed legacy. The Lord Chief Baron, in delivering the 
judgment of the court, obſerved, that none of the circumſtances which 
could be ſuppoſed to diſtinguiſh the caſe of Sibthorp v. Moxom, fron 
Elliot v. Davenport, occurred in the preſent caſe. That the principd 
ground on which Sibthorp v. Moxom was decided, was this, viz. that ther 
was nothing in the will to confine the delivery of the bond to the prrſa 
of the ſon-in-law, and that charge therefore was not ancillary to the forme 
bequeſt to him, but amounted to a declaration that in all events the bond 
' ſhould be delivered up, and therefore of neceſſity operated for the benefits 
the repreſentative ; that in the preſent caſe, the word uſed by the teſtau 
was give and not forgive; and (what was more material) the bond N 
vas directed to be delivered up to N. D. (perſonally', and there was nods 2 
rection whatever for delivering up the mortgage; and therefore the eo 
ſaw no reaſon for departing in this cafe from the general rule, v. tat 
teſtamentary diſpoſition muſt lapſe by the death of the legatee in the life 
time of the teſtator. | | 
Page 476 ; 

(A. deviſed) This caſe of Burnet, v Holgrave is much weakeried in point of authority, by tit 
caſe of Oke v. Heath, 1 Vez 125. In that caſe a feme covert having by marriage articles pow? 
by deed or will to appo'nt 4oocl. for ſuch perions 23 ſhould be her kin, aud for none other; if 
4000. in defaulr ot appointment to go according io the ſtatute of diſtributions; appointed by wil 
to her nephew C. he in conſide ration thereof paying an annuity to his mother. C died in tt 
lifetime of the teftatrix. Lord Hardwicke held, that by the death of the appointee it Us 
liſetime of the teſtatrix, the appointment was void; for 1 it ariſes unfer a pon er, it is a tel 


N ; The caſe of Burnet v. Helga 
his Lordivip' ſaid, is a very particular and extraordinary caſc, and, be doubted, i: it would tel 


ral differences: firſt, the wife there, by marrying a ſecond huſband, hid diſabled herſelf {ro 
making a will; vor is the power given her to be executed during couverture; therefore, it 
nat be a will. but muſt be couſidered asa writing under hand and ſeal ©nly ; and theo the dee 
mination may be right: but that is nothing to this, which is by a will properly proved a8 
But, ſuppoſe the court took it as a will, or a writing in nature of a wilt; the appointment, 
was not perſonally to the huſband only, but the executors or admiviſtrators, and on truſt to ff 
thereout. It is true, that in general the words exccutersr or odminiſtrators are underſtood 28 TP” 
ſentatives only, but aot always; as iy caſes pur autre vie, executors or adminiſtrators Eh 
© repreſenta 


= 
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„ ctentatives of the firſt taker, but as new ſpecial occupants newly named in the will or deed : 
* it they took further ſo as to be perſons taking the truſt, in that light it is different. And the 

WE. ct rather did this in ſupport of the truſt, one of the cefiuy give 19uſts, for whoſe benefit it clearly 
was, being then living; nor can the cefluy que truſt be defeated by the death of the truſtee io the 
eſtator's life. The words are that the court took it to be an execution of a fra; which is not a 
niſprint inſtead of porver 5 and imports the huſband, his executors or adminiſtrators, to be barely 
-aftees, Another thing in ſupport of that determination is, that all was come back to the wife 
r(elf ; the huſband, to whom and his executors ſhe had appointed, dying in her life, and mak - 


rel ng her exccutrix. 

th | | 

> it J. S. (inter al.) bequeathed the ſurplus of his perſonal eſtate unto fourBagwell v. 
ek erſons equally to be divided between them, ſhare and ſhare alike. One of Dry, 1 F. 


he four reſiduary legatees died in the lifetime of the teſtator; and the W 700. 


gueſtion being, to whom the fourth part bequeathed to the legatee ſo dy- 

ng, ſhould belong? Lord Chancellour was of opinion, that the teſtator 
aving bequeathed his reſduum in fourths, and one of the reſiduary lega- 
tees dying in his lifetime, the deviſe of that fourth part became void, and 

as as ſo much of the teſtator's eſtate undiſpoſed of by the'will ; that it 
ould not go to the ſurviving reſiduary legatees, becauſe each of them had 
put a fourth deviſed to them in common, and the death of the fourth reſi- 


tg 

bb Wouary legstee could not avail them, as it would have done, had they been 

dy d ll joint legatees, for then the ſhare of the legatee dying in the life of the 

cou teltator would have gone to the ſurvivors a). But here the refiduum be- (a) Show. 
io the io deviſed in common, it was the ſame as if a fourth part had been de- 91.” Salk. | 
which iſed to each of the four, which could not be increaſed by the death of any 238. 

fron df them. Ms 

ncipd One deviſed the refidue of his perſonal eſtate to fix perfons, to each of Page v- 
then them a fixth part, and made them executors. One of theſe executors and Page, 2 P. 
perja reſiduary legatees died in the lifetime of the 1eſtator.. Per Lord Chan- Wins. 4'9- 
forma cellour—This is a lapſed legacy as to one-ſixth, and undiſpoſed of by the * ww 


will, the refiduary legatees being tenants in common, and not joint= 
enants, . | 

A reſtatrix, after ſeveral legacies, bequeaths in theſe words: All the Owen v. 

t reſt and reſidue, &c. I give and bequeath to my two nieces M. and Owen, 
E. daughters to my nephew V. O, and A. his wife, whom 1 deſire to W 
be truſtees for their children, to take care of their legacies for them, 

* they being of tender age; and my will is, that my eſlate be equally di- 

* vided between my two 'nieces M and E., whom l nominate and ap- 

point my executrixes accordingly.” One of the nieces died in 

the lifetime of the teſtatrix. Lord Hardwicke thought that the be- 


7, by tht queſt to the two nieces did not make a joint-tenancy, for the words 

pou equally divided, though not annexed to the clauſe which gives the reſidue, 

1 vy wil i relate to that only; 1. conſequence was, that it was a lapſed legacy. 

ed in th A teſtator deſired all the reſt and reſidue ſhould be divided between two. peat v. 

e in 6 By the Maſter of the Rolls—This muſt be underſiood to be equally divid- Chipman, 
I ed; and by the death of one in the lifetime of the teſtator, his moiety * . 54% 
ich hall not furvive to the other deviſee of the refidue. | 


A teſtator gave ſeveral legacies to 4, B., C, D, Z, F., and G., Ackroyd v. 
and afterwards directed all his real and perfonal eſtate o be ſold; and after Smithſon, 
2 payment thereout of his debts and legacies, he ordered the re ſidue to be 2 Thy 
we” pad to the ſaid , B., C., D., E., F., and C., in proportion to their ſe- p. . 
ne dae veral an I reſpective legacies therein to them thed. l' wo of the reſiduary 25 
d as (03 benees died in the teſtator's lifetime. Lord Thurlowe was clear, that 
ar a this was a tenaney in common in the reſidue, and therefore the ſhares of 
8 the two who died in the teſtator's life had lapſec. | #57 21448 
ke, 0 . Ml. by his will gave the uſe of his perſonal eſlate to his wife for life, Man v. 
Acute ff he ſh ſo long continue his widow, and after her death to A, B., 3 
C., and 


FP i edit. £_- a it. 


| Rep. 137. both died, then their ſhares to go to their mother: one of them died i 
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C., and D., ſhare and: ſhare alike. G. and D. died in the life time of 4, i 
teftator. Adjudged, that the ſhares of C. and D. had lapſed, the tea Wl 
tor having particularly appointed that each of his legatees ſhould hare; 
ſpecial ſhare. | | 
Maybznk A teſtator left a legacy to M. his executors, adminiſtrators, or aſkgy 
v. Brooks, At the time of making the will, M. was dead. This is a lapſed lego, 
ey 2 notwithſtanding the words are to M., his executors, adminiſtrators, an 
ED aſſigns; nor is parol proof admiſſible, that the teſtator knew of the leg. 
| tees death, as an argument, that he meant, it ſhould be tranſmiſſible u 
his-perſonal repreſentative, | | . 
Northy v. A deviſe was of 5000. a- piece to two of the teſtator's. grand children 
— name:; and if either of them died, his ſhare to go to the ſurvivor; ad 


the lifetime of the teſtator, yet his ſhare. went by-the expreſs words of the 

will to the other grand - child, and was held to be no lapſed legacy. 
Buffar v. A teſtatar having divided his perſonal eſtate into eight parts, bequeathe 
3 four parts to his niece B., and the children born of her body, The plan 
tiff was born after the making of; the will, and B. died in the teſtator) 
lifetiwe. This was adjudged not to be a lapſed legacy, for tae plaintif 
took as joint - tenant with B, and upon her death is entitled: to the-whol 


Sibley v. A teſtatrix deviſed (inter al.) as follows: I give and deviſe the ſors 7 
Cool „ ©. ral legacies and ſums following, which I will ſhall be paid to ihe ſeren t 
dia. perſons hereinafter named; and that if any of thoſe perſons ſhould die bs | 
& fare the ſame become, due and payable, I will. that they, or any, of then, n 
Hall nat be deemed. lapſed legacies ;” then: ſhe particulanzed the ſeyend i 
legatees, and ſays, © To Anne the wife of Richard Wenſley, and to be i 

% executors or adminiſtrators, I give the ſum of go Anne Wenly 
died; in the lifetime of the teſtatrix, and her huſband adminiſtered to he an 
Lord Hardwicke ſaid, I am of opinion this is not a lapſed legacy. Ii. 
man deviſes à real-eſtate to J. F. and his heits; and ſignifies or indicats 0 
his intention, that if J. $ dies before him it ſhould not be a lapſed legacy d 
yet, unleſs he had nominated another deviſee, the heir at law is not en Ur 
cluded, notwithſtanding the teſtator's declaration. So, in the bequeſt « 1 
at perſonal legacy to A., though the teſtator ſhould ſhew an intention that EX 
the legacy ſhould not lapſe in caſe 4. die before him, yet this is not fub 11 
cient to exclude the ne t of kin. But, here, in caſe Anne Wenſley dia th 
before the reſtatrix, ſhe expreſaly provides againſt the-lapſing, for ſhe laps th 
any of theſe perſons die before the ſame become due or. payable, I will; thi w 
they or any of them, ſhall not be deemed lapſed legacies ;, and ſubſequent to thi, 5 
bequeaths to Anne and her executors and adminiſtrators gol., ſo that in Ce 
1 4 of her death before the teſtatrix, other perſons. are named to take, 7 
which diſtinguiſhes it trom the caſe I put before; and in Dorrel v. Molf al 
worth, the court laid a ſtreſs upon the words ava payable, which are mud a 
the ſame with the preſent, become due or payable. And. upon the aythonty L 
bott this.caſe, his Lordſhip decreed the legacy to the buſband, 6 
Biidges V A teſtattix conveyed the reſidue of her perſonal eſtate to J. M. and 8 
Abbot. ven other perſons, equally to be divided between them, ſhare and (bart 8 
2 _ alike; and ſhe directed, * that in ca/# of the death of any of them: (the ſul 4 
e refifuary legatees) before. ber, then, the. ſtare or ſhares of him, hers 1 7 
them, ſo dying before her, ſhould go toy be had and received by his or ber l. i 
1 repreſentatives.” J. W. died in the lifetime of the teſtatrix. Hi * 


re was prevented from Japſhog, and thoſe perſons are entitled to * , 


&@ - * 
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al repreſentatives, who would have been entitled as next of En to him 


the death of the teſtatrix. | Ta 6 | 
A teftator ordered the intereſt of the reſidue of his perſonal eſtate to b Rheeder 


Ve id to his ſiſters for their lives equally between them, and in caſe any of 1+ Owe", 
gu gem ſhould die leaving iſſue, he direct. d his truſtees « to pay and tranſ- Rep. — 
acy for the ſhare and proportion of the rum to which his ſiſter ſo deceaſ- f 
an ing was entitled, at or before the time of her deceaſe, to receive the in : 
eg tereſt and dividends thereon, unto and arfiongſt all and every ſuch child 
e ty or children of ſuch deceaſed bſter, equally between them, ſhare and ſhare 

alike, at their reſpective ages of 21 years.” One of the ſiſters died in 
oh e lifetime of the teſtator. Adjudged, that her children were entitled to 
dif r ſhare of the reſidue. | 


A teſtator gave all the refidue of his perſonal eſtate, after debts and le- Love v. 
acies paid, to truftees, until V. N. ſhould attain his age of twenty-four - Thos 
ears; from the age of twenty-one until the age of twenry-four to pay TIE) lng . Os 


thel hereout an annuity of 10%. yearly ; and thenceforth in truſt for him, his 
lain Xecutors, adminiſtrators, and aſhgns. W. NM. attained his age of 215 
or) lat died before his age of 24 inteſtate, It was decreed, that the repre- 
nf Wentative of V. N. was entitled, as the right veſted in him immediately 


pon the teſtator's death. _ 
*. eee his perſonal eftate to his wife for her life, and gave ſe: Corbet v. 


ow eral particular legacies after her death, and then declared, that the reſidue 8 

* it her deceaſe, and after the legacies paid, ſhould be divided between his penn pt 
Wk elations A., B., C., and D. — A and B. died in the lifetime of the wife; Legacies. 
ben, nd after her deceaſe, the adminiſtrator of A. and B. had a decree for (A], pl. 2. 


heir ſhares ; for by Lord Talbot, the time of payment was future, but the 
ight to the legacies veſted upon the death of the teſtator. dae 
A teſtatrix bequeathed her perſonal eſtate to her daughter, to be ſbld Stexdman 

nd diſpoſed of by ſuch parcels, and at ſach times. and in fuch manner, ag v. Palling, 

ee ſhould think fit, and out of the money arifing by fale thereof to pay 3 Ak. 423: 
er debts; and the reſidue thereof Nie willed ſhould be equally paid and 

divided to and between E. S. and T. S., her two grandcmleren, at fuch 

time as they ſhould ſeverally attain their reſpective ages of twenty-one, or 

voner, if her daughter ſhould think fit, and appointed her daughter ſole 


chat executrix. Lord Hardevicle ſaid, if it had refted upon the words, at ſuch 2 
77 time as they ſbould ſeveralſy attain teventy-one, tie ſhould have thought that 
fin the legacies did not veſt rill then, and that it would have been the ſame '& 
"ys thing as if the teſtator hatt ſaid, © T give it them at twenty-one.” But 

he what is the meaning of the teſtatrix's ſaying or ſooner, if her daughter 


ſbould think ft? Not to hinder the'legacies from veftitig ;' but ſhe conſi- 2 
Cered her daughter as the naturat guardian of her children, and left it to 


" her diſcretion to accelerate it, if ſhe thought proper. And as the teſta- 
ol tix, by the whole tenor of her will, left the mother a truſtee only for the 
ach children, without giving-her any power over the capital of the legacies, his 


Lordſhip was of opinion that the legacy veſted in E. S. and T. S. at the 

death of the teſtatri v. | 0th | | | 

T. A. bequeathed the reſidue of his perſonab eſlate to bis wife for "Tife Barnes v. 
dot if it ſhall happen that my wife ſhall deparr'this Hfe, leaving no child Allen, 
or children at the time of her death, then my will is, that my truſtees . Br. Ch. 
* ſhall transfer the ſecurities in which my eſtate hall then be veſſed to * * 


* two brothers, or, if either of them ſhall depart this life without ifs, 
hen to the ſurylyor, and I hereby give the ſame to J. A. and H A. 
* accordingly.” J. A. and H. A. (irvived the teſtator, but both _— 


— — 8 
* . 0—0— —_— 8 


Monkhouſe J. M. by will gave his wife the uſe of 800. for life, and from and af 
v. Holmes, 


1 Br. Ch. 
Rep. 298. 


p. 471. 


Barlow v. 
Grant, 

2 Vern. 
255. 


Collins v. 
Metealſe, 
1 Vern. 


462. 


Pr. Ch. 
317. 


ſubject to the wife's intereſt for life, to the perſonal repreſeniatixe od 


- Lolden to be veſted, and tranſmiſhble to his perſonal 2 


added. that in the mean time, or until the legatee attain the age of twentſ 
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the lifetime of the wiſe. Lord Thur loꝛue declared, that the intereſt velled 
in them as joint-tenants, and H. A. having ſurvived J. A., it belongs, 


£ 
| 
| 


Z. 4. 
her deceaſe diſpoſed of the ſame as follows: that is to ſay, to L. H. Lool, | 
to M. M. 100/., to E. and C. H. 100). each, to M. H. 51. a- year. Tha 
followed other deviſes, ſome of real, ſome of perſonal eſtate, among othen 
to a ſervant 5/., and then the legacy on which the queſtion 40 « | 
5 alſo give to J. M., ſon of my brother G., the ſum of 1001” He tha 
gave the reſt and reſidue to his wife. The nephew J. M. (the legatee d 
the 2000) died in the lifetime of the teſtator's widow. His legacy vn 


* 


| 


e 


L. made his will, and ſubje& to his debts was a clauſe, by which he 
gave the whole of his eſtate to F. M., in order to pay the income to hi 
(the teſtator's) mother H. L. for life, and after her deceaſe, he then gan 
to five perſons the ſum of 5ool. each 3 per cent. annuities, and to J. }, 
and M. his ſiſter, the ſum of 1ool. 3 per cent. annuities. - All the rell and 
reſidue he gave to his executor, and empowered him to diſpoſe of by vil 
the refiduum he would be entitled to after the deceaſe of his (the teſtator] 
mother. J. B. died in the lifetime of the teſtator's mot her. His legacy 
veſted immediately upon the teſtator's death. 

A teſtator bequeathed to his daughters the ſum of 3oool. 5 per cu 
navy annuities, and all the dividends and proceeds ariſing therefrom, to be 
equally divided between them, and all his eſtate at S., to be equally d. 
vided between them, when they ſbould arrive at twenty-four years of apt 
One of his daughters died before ſhe attained her age of twenty-four year, 
The Maſter of the Rolls was of opinion, that accordiog to the true rule d 
conſtruction, the word hen could not be otherwiſe confidered than as de 
noting the period of payment, and muſt not be deemed as a condition precs 
dent, upon which the legacy was td veſt, but merely poſtponing the pay: 
ment of this 3000. with the dividends thereon till twenty-four ; and there 
fore declared, that the perſonal repreſentative of the deceaſed. daughter wa 
entitled to a moiety of the 30000. 5 per cent. navy annuities. 

A legacy of 30. was given to an infant to bind him an apprentice, The 
infant died before he attained a proper age to be bound an apprentice. | 
was decreed, that this legacy was veſted ; and the infant being 17 Jean 
old, and having made a will, and named an executor, it was allowed u 
be a good diſpoſition of the 300. . | 
- The giving of intereſt before the payment has been conſidered as en 
dence of an intention to velt the legacy. Hence, where a portion n 
deviſed.'o a child with intereſt, but not to be paid or payable, until the 
child ſhould attain twenty one years, or be married ; and the child det 
under twenty-one and unmarried ; it was decreed, that the portion ſhow 
go to the adminiſtrator of the child. : Ms 

So, in the caſe of Stapleton v. Cheales, ſupra, if the teſtator had het 


one, he ſhould have intereſt for the legacy at ſuch a rate, from the timed 
his (the teſtator's) deceaſe, this ſubſequent clauſe would explain the inte 
of the teſtator, ſo as to make the legacy, which was the principal, ani 
tereſt veſted, which ſhall go to his executors or adminiſtrators, though ti 
legatee die before that age, becauſe, if the principal » ere not due preſent 
upon the teſtator's deceaſe, there could no intereſt accrue to the legatee #® 
the time. MT Of CINE DAS ne CES 
Agub 
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| ſhould adviſe, in the purchaſe of ſome advowſon or adyowſons, or other 


after red his executors to place out the 600. at intereſt in their names, and 
ool, \ntinue the ſame until ſuch preferment could be had, and to pay J. M. 
[he en intereſt for his maintenance; and if there ſhould be a remainder after 


je payment of the purchaſe, directed the ſame to be paid to bim; but if 
e ſhould afterwards lead him any money upon bond or note, it ſhould be 
educted out of the 6ool. but without intereſt, T. B. afterwards by his 


e thereby charged R. N.'s three ſons, viz. the ſaid F. V. and T. and R., 
o pay their father yearly during his life, 20s. out of each of their legacies ; 


h he ad then directed, that if J. T. and R. N. ſhould die before their lega- 
0 hy es ſhould become payable, that then the legacies of them or him ſo. dying 
gant ould not be paid, but fall into the Tefduum of his perſonal eſtate, and be 
7. oba as the ſame was directed. J. N. died about a year after the death 
| and f the teſtator, being at that time about twenty-five years of age. The 
; will oo given him by the will was never paid him, nor was it ever laid out 


ccording to the directions of the will, The queſtion, was, Whether the 
co given to J. N. by this will, was tranſmiſſible to his adminiſtratrix 
ech the will annexed? Lord Hardwicke was of opinion, that it was: for 


cent t is payable at the death of the teſtator, and if J. N. had, inſtantly upon 
to be he teltator's death, found out a purchaſe for the money to be laid out in, 
y & e might have demanded it. There is no ſuſpenſion. of the intereſt ari- 
f age, ing from the legacy, till the advowſon can be purchaſed ; but, on the con- 
| rary, intereſt is to be paid on the legacy in the mean time, and that to 
ule of M. himſelf, And as to the clauſe reſpecting the deviſe over, the words 
as de ff it may well be anſwered by conſtruing it to mean no more, than that the 
ects egacies given to the nephews ſhould fink into the eſtate in caſe any of them 
e pay had happened to have died in the teſtator's lifetime. e e 
A teſtator bequeathed to C. F., when he ſhall have attained the age of Fonnereau 


25 years, 1ocol which he empowered his four ſons his executors, guar» 


The think fit, and the intereſt or income thereof to be for or toward the educa - 
e, ion of the iofant as they ſhould think fit, as alſo part of the principal to put 
yean him apprentice, and the remainder to de paid him when he ſhould haye at- 


tained his age of twenty-five, and not before The queſtion was, Whe- 
ther the time of twenty-five, years was put in, in order to poſtpone the 
veſting of the legacy, or only to poſtpone the payment of it? Lord Hard. 
wicke held, that it was only to poſtpone the payment. Where a teſtator 


til the Eeires intereſt in the mean time, he gives a property in the principal, un- 
d del els ſomething ariſes on the face of the will to take off the force of ii. And 
ſhould bis caſe is ſtill ſtronger chan that, there being a direction to diſpoſe of 


part to put him apprentice, to which a court of equity would compel the 
executors, it being obligatory upon them; and their diſcretionary power 
bang confined to the ſecurities, the executors might have taken the greater 


intel it ariſes from his property. In the caſe of the Attorney-General v. Hall, 

an it in Lord King's time, where the teſtator gave a legacy to one for life, and 
. ſo much as he did not diſpoſe of gave to a charity, it was held, the legatee 
eſeniſ BNR night diſpoſe of the whole: ſo, here is a direQion very near to the whole 
atee N of the principal; which can ariſe only from his having the property. 


7. P. 


I Again, T. B. being poſſeſſed of a conſiderable. perſonal, eſtate, by his Neale v. 
gave J. N. Goo. to be laid out in the names of his executors, as coun- Willis, | 


; Wiricval preferment for him, and until the ſame ſhould be purchaſed, or- — * 


ill directed, that if his brother-in-law R. V. ſhould be living at his deceaſe 


dians, and truſtees of the will, to lay out on ſuch ſecurities as they ſhould "> 3 Ark. 


part, almoſt to the extent of the whole, to place him out; which ſhews, ' 
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Walcott v. . P. bequeathed" to his godſon 7. the plaintiff, the ſam of 500 to 
\ yoo Br. paid to him at the age of twenty-one years, or day of marriage, wid 
30s: ſhould firft happen, the ſame to be put out at intereſt in the name of hi 1 
executors and adminiſtrators, the intereſt ariſing therefrom from time ne 
time to be applied towards his marptenance and education; and if he ſhoul 
die before 21, or marriage, he gave the legacy to his executors in til 
for the poor of S., and appointed the defendant his executor. The de 
fendant proved the will, retained 500. for the payment of the legacy to th 
Plaintiff, and paid over the reſidue (after payment of debts and lepacie) 
to the reſiduary legatees, and afterwards became bankrupt, and obtaing 
his certifcate. By the Mafter of the Rolls, this was a veſted legacy, 
and as ſuch, might have been proved under the commiſſion. The ęivig 
intereſt always veſts perſonal legacies. It was therefore veſted, ſubſed u 
be diveſted, on the legatee's dying under 21, and although it might og 
have been proveable as a debt, yet the guardian, upon petition, woull 

have been admitted to prove it. The certificate thenefote bars it. 
Atkins v. A teſtator deviſed in theſe words: © I deviſe to my daughter E. H. the 
Hiccocks, 4 ſum of 260). to be paid her at the time of her marriage, or within thre 
1 Atk. 500: months after, provided ſſie marry with the approbation of my two ſon 
* M. and S. H. or the ſurvivor of them; and my will is, that my fail 
daughter E. ſhall yearly receive and be paid, until fuch time as ſhe ſhall 
«* marry, the ſum of 121., free ant clear of all taxes and impoſitions'wht 
«t'{gever.” And he willed; that his leaſchold eſtate called - —, ſhoul 
ſtand charged with the payment of the 121. per ann and Jikewife with the 
payment of the 200. when the ſame ſhould become due, and deviſed the 
ſaick leaſehold premiſes, and his whole perſonal eſtate to bis two ſons, and 
made them executors. ' E died after 21, but without being married, ad 
her ad miniſtrator claĩmed the legacy of 2007. But Lord Hardwick wa i 
of opimon, that it was not a veſted legacy; for that Hen the time apnex- 
eck to the payment is merely eventual, and may or may not come, and the 
perſon dies before the contingency happens, he could find no inſtance, 
where it had been held, that the legacy ſhould in all events be paid: that 
the rule as to veſting is founded upon another rule, certum off quod certui 
reddi'potefl, and it is plain the teſtator did not regard the point of time, 
but the fact that was to happen, the marriage, which makes it a legacy on 
condition, and cannot be demanded till the condition is ſatisfied ; thats 
to what had been infifted, that the teſtator's giving 12. per ann. to E. tl 
the contingency of her marriage, is in the nature of inteteſt for the 2000, 
and that from thence it appehrs to be his intention, that the legacy ſhould 
veſt in the mean time; whenever this doctrine has been alſowed, the pa 
ment of the principal hath been certain, and ſo not ſimilar to the preſent 
cafe, becauſe, here; this is not meant as intereſt, for it is an annuity d 
1 ann. charged upon, and iſſuing out of an eſtate. 
Duke of The abbve authorities, it muſt be obſerved, are applicable only where 
Chandois v. the legacies ariſe out of a fund merely perſonal : for with reſpect to intereli 
. arifing out of land, theſe rules are totally different; for whether the [and 
Pateman v. be the primary or auxihary fund, whether the legacy be given with d 
Ruach, without intereſt; the general rule is, that charges upon land payable ati 
Mod. 106:{utare day, ſhal not be raiſed, ' where the party dies before the time of pf 
Smith d. ment. Therefore where 7. §. by will gave his daughter 10000 tb 
33 paid by bis execator, at her age of 21, or marriage, which ſhould fiſt 
| happen, willing the ſame to be raiſed out of the rents and profits of hi 
lands; and further willed; that in cafe his ſon ſhbuld die before his age d 
21 yeah 


* 
% _ 
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years, or without heirs of his body lawfully begotten, then from and 
er the death of his fon, he gave all his faid lands, fc. to the deſen 
at, he making up his daughters portion 20008. ; and the daughter died 
on after the teſiator's death an infant and unmarried ;, upon which! ber 
her took out letters of adminiſtration and claimed the 20000. ; it was 


tru creed, that ſhe was not entitled to any part of it, for it appears, that 
e de. intention of the teſtator was, that it ſhould be for a+ portion, and it is 
o the Wc vrefsly called a portion in the will: it is no perſonal legacy, but money 
cis) be raiſed out of the rents and profits of lands, and the payment is en- 


ſoly to be at 21 years, or marriage. 2.50 

4. having entailed his lands on his ſon,. ſubje& to a mortgage, deviſed y ates v. 

+ leaſehoſd and perſonal eſtate for the payment of his debts and lega - Phettiplace, 
ies; directing, that if his perſonal eſtate was applied to pay off his mort. 2 Vern- 416 
ae, the ſame ſhould be kept on. foot to make good his daughters portion; 

d bequeathed to his daughter 3000/. to be paid her at 21, or marri 
married with conſent; if not, then but 1000. The: daughter died under 
and unmarried. It was decreed, that this being a portion and 2 a 
os land, ſhould extinguiſh in the land for the benefit of the heir. Be- 
Wes, the deviſe being of 3000. at 21 or marriage; which marriage was 

d be had by conſent, it did not veſt in the daughter, but was contingent. 


ſhal J. deviſed his lands to his eldeſt ſon H. in fee, and added. But my Carter v. 
what. will and mind nevertheleſs is, that B. ſhall-pay out of the lands ſo de- Bletſoe, Pr. 
1oold viſed to him, the ſum of 600l. vin to my daughter M. 200). at' the age K He 
n. 617 
1 the of 21 years, and to my ſon J. 200. at his age of 21, and to my ſon 8 C. Gilb. 
d the N. 200l. at his age of 21 ; and if my ſon B. ſhall die before he attain Eq. Rep. 
dd | the age of 21 years, then my will is. that my ſon J. ſhall not have the 11. S. C. 


2001. ſettled on him, but that it ſhall be paid to my daughter M. and ſon 
M, to be added to their portions, and J. to have all the eſtate given 
to B. paying the 600. as before * and my ſaid children ſhall 
de allowed 4%/ per ann. maintenance for every 100%. till their ſeveral pors 
tions are paid. B. died before 21: the plaintiff married M. and has 
ſue by her. M. dies two months before her age of 21. The queſtion was, 
hether this was not a ſubſiſting charge upon the land, and an intereſt ſo 
eſted in M. as to entitle the plaintiff as her adminiſtrator to the legacies'? 


on ord Chancellour diſmiſſed the bill as to the demand of both the legacies, 

hat 4 decauſe there were no words in the will which veſted any intereſt ih thoſe 

F. il egacies before the age of 21 years; and as to the other 100% that was go- 

200), erded by the other-legacies r 

hould Io the caſe of Stapleton v. Cheulss, ſupra; it is ſaid, if ſuch portion were Pr. Ch. 318. 
pe o ariſe out of lands or a term for yeari though it were limited to the parts 

reſet erally to be paid, or payable at ſuch an age, there, for the heir, the por: 


on ſhould fink, and not go the repreſentatives of the party ſo dying. 

One has two ſons R. and T., and being ſeiſed in fee of the manor of B Jennings v. 
[which manor was in mortgage) makes his will, thereby deviſing 10000. to neg 

us younger ſon 7. (being then about a year old) to be paid to him when he 2506 * 
ould arrive at his age of 21, out of the manor of B., with a power to the 

executors by felling timber growing on the eſtate to raiſe ſuch monies, as his 

perſonal eſtate ſhould- fall ſhort of, for the payment of his debts and legacies. 


Felde younger ſon T. dies about the age of two years, and the eldeſt ſon N. 
to be bout the age of ſi», upon which the eſtate comes to the uncle, and the 
** mother having adminiltered ta the younger ſon, claims the 10008. legacy. 
t hn 


Bu Lord Commiſſioner Jelall ſaid, chat it was determined about the 
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latter end of Lord Somers's time, in the caſe of Yates v. Phenig 
ſupra, that where one by will gave a portion to a child out of a real et 
able at a future time, and the child died before that time, the porn 
thould ſink; nay, that it ſhould fink. as well for the benefit of an oli 
fattus, as of an heres natus, for the former is ſubſtituted by the teſtator il 
the place of the latter; and the true reaſon is, that the legacy being gm 
as a portion, when the child dies before the portion is payable, there hu 
occaſion for it; and equity will not countenance the loading of an heir wil 
the benefit of an adminiſtrator. And it being objected, that though tl 
might be true as to a portion given out of a real eſtate, yet here the lea 
was à charge alſo upon the perſonal eſtate, and therefore that if the u 
eſtate was got ſufficient for the payment of the ſaid legacy, yet the pet 
nal eſtate ſhould be liable; and that this was the plainer from the execur; 
being empowered to fell timber for the payment of ſuch of the legacies 
the perſonal eſtate was not ſufficient to pay; the court ſaid, this muſt h 
intended ſuch of the legacies as the perſonal eſtate was liable to pay; iti 
true, were the legacy chargeable on the perſonal as well as real eftate, thy 
ſo much thereof as the perſonal eſtate would extend to pay, ſhould poy 
the executors or adminiſtrators of the child; but this is a charge only apa 
the land. | 10 L | 
Rick v Sir R. R. ſettled all his lands in truſt for the payment of debts and por 
Wilſon, tions to his children, as he ſhould direct by his will. Afterwards, b 
Moſel. 68. makes his will, and gives 10000. a- piece to his five ſons, payable at ther 
rkreſpective ages of 21, with intereſt in the mean time and bequeaths i 
his perſonal eſtate to his lady for her ſole uſe and beneſit, and makes be 
executrix. Sir R. dies; and afterwards R., one of the ſons, dies unde 
the age of 21, and Lady R. takes out adminiſtration to him, and Mr, . 
the defendant, his ſiſter, ſues her in the ſpiritual court, (ſhe being in pd 
5 feſhon both of the real and perſonal eſtate of Sir. R. R.) for a diftribwin 
of the 1000h; bequeathed to her brother by her father's will. Lady RW 
files a bill, and moves for an injunRiop to the ſpiritual court, becauſe the i 
portion of the fon. was charged on the real eſtate, and therefore ought 
not to be ſued for in that court; and the whole perſonal is given to the 
plaintiff, Lord Chancellour granted the injunction. 
Hall v. AM. T. being entitled to the reverſion of an eſtate after the death of hu 
dp „ Wife, ( deviſed it to C. D. and his heirs, ſo as he ſhould pay to his file 
n E. O. the ſum of 160/,, within fix months after the reverfion came int 
poſſeſſion, and deviſed the reſt and reſidue of his perfonal eſtate, all li 
© debts and legacies before bequeathed: being firſt deducted, to CI. 
% and another, whom he made bis executors.” E. 0. died in the lie 
time of the wife, and upon the death of the wife E..O,s repreſentati 
brings a bill againſt C. D. for the 200/. It was inſiſted by the phintiff's 
| counſel, that the legacy is veſted, and only the time of payment po 
' for the convenience of the. eſtate, as it was a dry reverſion. But Lotd 
Lord Hard- Hardwicke thought, that the gift of the ſum of money is only by diredio 
wicke for the payment; and that it cannot be ſaid, this is an original giſt ſo 
ſpeaking of to veſt the legacy, and the payment only poſtponed to a future tine 
this caſe . egaey; 8 6 | A F a 
in the At- Another diſtinction was attempted, that the time of payment was not tales 
torney- Ge- from the nature of the legacy, or the circumſtances of the legatee, de 
neralv. from the nature of the eſtate, and that therefore this is different from il 
ere the cafes. But Lord Chancellour faid, if he ſhould give into this reaſov 
thy hole ing, he ſhould overturn the caſes of portions, or of other ſums bequeathe% 


of the gift for that of late years it had been holden, that where a ſum of move) ® 
depended | tiven 


— 
— reer 
2 2 
e — mpeg * © 


en by way of portion, or as a general legacy, charged upon land, if upon the 
rty dies before the time, it cannot be received. In the preſent caſe, _— is 
re is no contingency, the time is ſingle, within ſix months after the death ET 
the tenant for life, when the reverſion came in poſſeſhon, ſo that it ne- 
> could be raiſed, becauſe the perſon died before the time for raiſing it. 


T. C. deviſed all his lands to J. C. and J. P. in truſt, that they ſhould Prowſe v. 
th | his lands in M. and P., and out of the purchaſe money pay his debts; Abingdon, 


4 as to the reſt of the lands in truſt to receive the rents, and to make . Ack. 482. 
ſes for 99 years determinable on three lives, and therewith to pay his 
bts and legacies, then to the uſe, &c.; and he bequeathed a legacy of 


s / to his nephew T. P., to be paid at his age of 21, or marriage. The 
new T. P. died before the age of 21, and unmarried. His adminiſ- 
orh tor claimed this legacy as being a veſted intereſt, and tranſmiſhble. After 
10 


Yoog argument. Lord Hardwicke ſaid, that the only inducement he had 
fftr fo long a debate, was in order to receive ſatisfaction as to the point, 
hich had been inſiſted upon in relation to this legacy being chargeable on 
mixed fund, conſiſting of real and perſonal eſtate. He Fig, that was a 
ficulty which always ſtuck with him, and it was ſomething very ex- 
ordinary, that the real eſtate which was only an auxiliary fund to the 
rſonal, ſhould, in caſes of this kind, be chargeable in a different man- 
r, and not be made liable to the ſame rules and determinations with the 
imary ſecurity, the perſonal eſlate; but, he ſaid, he found the reſoluti- 
s ſo ſtrong, that there was no difference between a charge on the real 


SS So & 


* 


od ate only, and a charge on the real and perſonal eſiate too; that he could i 
he pt, at that time of day, think of determining in a different manner, He So, Boycot 
der id, it was very clear, that charges on land, payable at a future day, could“ Cotton. 


dt be raiſed, if the party died before the day of payment; that there was 129 


o difference at all whether that charge was created by deed or will; nor, the autho- 
hether it was provided by way of portion for a child, or given merely as rity of Jack 


S *.S 


Legacy by collateral relations, or others; and this was the caſe in the ſon v. Far 
the uke of Chandos v. Talbot, and Fennings v. Looks, in which he was coun- 9 
1 I, for in neither of them was the proviſion made by a parent. That the Cave v. 


ue reaſon, why legacies charged on land, payable at a future day, ſhall Cave, d. 
jot be raiſed, if the legatee dies before the day of payment, is, that the 593. is de 
ourt will govern themſelves, as far as is conſiſtent with equity, by the 02 He 

ales of the common law. In the caſe of perſonal eſtate, the rule is the ſurely the 


in ame here as in the civil law, that there may be an uniformity of judgments law is na 
| by n the different courts: but in caſe of lands, the rule of the common law fo, nor er 
D, as always been adhered to: as, ſuppoſe a perſon ſhould covenant to pay . i 0 
lis oney to another at a future day, if the covenantee (a) dies before the ecutorspt 
1 Lay 1 the money is not 3 his repreſentative. The ſame adminiſtri- 
it's e holds i iſ , \ tors ſhall 
1 in a promiſe to pay money, He h hav * 
| of covenmt 
— por a perſonal thing, ſee F. N. B. 145. D. 146. D. Reg. 16g. b. Goſs v. Nelſon, 1 Burr. 227. 
08 M. C. deviſed to G. C., his heirs, executors, and adminiſtrators, all Van. v. | 
I that her meſſuage in Great Lincoln a- Inn Fields, with all her furniture, Ec. ay 


and all her real and perſonal eſtate not otherwiſe diſpoſed of, to the in- 
tent that, out of the ſaid real and perſonal eſtates ſo deviſed, her ſeveral 
e might be paid. She then gave to T. L. 2000/. in truſt for ihe uſe 
e hie daughter M., and declared that the ſaid T. L. ſhould,” until the 
5 laid M. ſhould' attain the age of eighteen, or be matried, which ſhould 
11 iſt happen, place out the 2000). as intereſt upon good ſecurity, qo 
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mould from time to time put out at intereſt, the intereſt of the ſaid ſun if 
the fame ſhould ariſe to à fit ſum for that purpoſe, and ſhould pay 
ao., with the intereſt and produce thereof, to the ſaid M. for her owl 
uſe, upon her attaining her age of eighteen, or marriage; ſhe likewiſe off 
rected the 20007. to be paid to T. L. the truſtee, within one year an; 

© thalf after her deceaſe. T. L. died in the lifetime of the teftatrix ; vii 

died about half a year after the teſtatrix, unmarried. Lord Chanceluii 
was of opinion, that, as the infant died before the time of payment to will 
truſtee, the legacy was not raiſable for the benefit of her repreſentainM 
If ſhe had ſurvived the year and half, (for the death of the truſtee nu 
no) difference, the would have been entitled to the legacy; or, if the A 
died after the term aforeſaid, and before eighteen, or marriage, her ei 
ſentatires would have been entitled : but if this had been merely perſon 
as ſhe died within the year and half, her repreſentative” could not lui 
been entitled, for the whole gift is in the direction of the payment, wid 
makes that the ſubſtance. In the preſent caſe, his Lordſhip faid, it is wit 
a legacy merely out of perſonal eſtate, but out of both funds, and the u 
charged in the firſt place, by the teftator's expreſs directions, viz. herd 
tate in Great Liacela - Ius Fields. Aud this conſtruction is more agr 
able, as the ſum was intended clearly as a portion for M.; and the c 
always goes as far as it poſſibly can to hinder the raifing of portions u 
| of land for the benefit of repreſentatives. : 
Attorney- A. S-(inter al. J gives to three truſtees 8ooo!. upon truſt, that they ſuoui 
General diſpoſe thereof in the purchaſe of lands of inheritance ia fee-ſimple, uu 
v. Milner, ſettled to the uſe of her grandſon T. M., and the heirs of his body; alli 
3 Atk. 112. for default of ſuch iſſue, directed che truſtees to convey the ſame to twill 
Drapers Company, upon truſt, that they ſhould, within three months 2 
the eſtate ſhould be conveyed to them, by mortgage, or ſale of for 
| part thereof, raiſe and pay to E. L. her nephew 2000/,, which kill 
bequeathed to him, in caſe of the death of her grandſon without iſ 
E. L. died in the lifetime of the grandſon ; and the grandſon died ii 
few years afterwards, under the age of twenty-one, and without iſu 
The queſtion was, whether this legacy of 20007. was lapſed, as E. 
died before the contingency happened, or, whether it was tranſmifible u 
his - perſonal repreſentative? The Maſter of the Rolls held, that it w 
lapſed : that the 8000. being directed to be laid out in land, mult be eu 
ſidered in equity as land: that the teftatrix herſelf conſidered it as lu 
becauſe ſhe direQs the +2000!. to be raiſed by mortgage or ſale, whid 
ſhews ir muſt be out of land: that as the legacy therefore is to be paid of 
of real eſtate, it was within the general rule, and ought to fink in fart 
of the heir at law. 

Legacies were given to infants out of land (charged generally with dd 
wicke, Payable at twenty-one, with intereſt at 3 per cent. One of the infants 
7 Br. Ch. ing before that age, Sir I. Kenyon, after great conſideration, decitth 
Rep, 106, that the legacy lapſed. hos 

RN A teſtator gave legacies to his natural children, payable at the del 
ow v. twenty-one, to be raiſed by the means thereinafter pointed out: he 18s 
_ directed an eftate to be purchaſed, a ſam to be raiſed for maintetiance® 
Rep. 108. two of his natural children, upon whom he had ſettled the eſtate, be din 

ed to be purchaſed, and ordered the reſidue of the rents and profits.of i 
ſaid eſtate to be applied to raiſe the legacies, and in default thereof, wut 
_ the eſtate liable. One of the legatees died an infant. Lord Chancellouris 
he thoughu.at rſt it was a mere perſonal legacy; but he. doubtad, yoo! 
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ole, whether it muſt not be conſidered as charged upon the land, the 
ſtator having referred to the manner in which it was to be raiſed, and 
wing afterwards provided for the payment of it, by charging his real eſtate. 
he moment the money ought to be laid out in land, it muſt be conſidered 
a real fund, and therefore the legacy fell within the general rule, and 
lapſed. 
ee however, that charges upon land payable at a future day, hall 
ot be raiſed, where the party dies before the day of payment, is ſubje& 
many exceptions, as, where the time of payment is poſtponed from the 
rcumſtances, not of the perſon, but the fund. | 
A bequeſt ran in theſe words: I give and bequeath unto each of my Lowther v. 
ſaid daughters the ſum of 1000/, to be raiſed and to be paid unto them Condou, 
ſererally and reſpectively immediately after the deceaſe of my wiſe, out 5 4 
of the rents, iſſues, and profits of my manors, lands, tenements, and . Ch. 
bereditaments in W., or by ſale or mortgage of the ſame, or a compe- Rep. 327. 
tent part thereof, together with intereſt for the ſaid ſeveral ſums of S. C. 
1000/., after the rate aforeſaid, from the deceaſe of my faid wife, until 
the ſaid ſums ſhall be duly paid to my ſaid daughters, or their reſpective 
executors, adminiſtrators, or aſhgns: and my further will is, that in 
caſe either of my ſaid daughters fhall depart this life before me, then 
the ſurvivor of my ſaid daughters, her executors, adminiſtrators, and 
aſigas, (hall have and receive all and every the ſum and ſums of 
herein by me before deviſed out of my ſaid lands, to be raiſed in the 
manner herein-before appointed ; and in ſuch caſe, the part of the daugh- 
ter ſo dying, ſhall not ceaſe or ſink into the eſtate for the benefit of my 
heir, but ſhall remain and be raiſed for the benefit of my ſurviving daugh- 
ter.” The teſtator died, and left one ſon T., and two daughters, D. 
d 7. In 1719, after the death of the teſtator, D. intermarried with 
V. L.: D. died in 1736: A. the mother died in the year following: 
on which Sir W. L. brought his bill againſt T7. and J., in order to have 
ſum of 1000. mentioned in the will, raiſed out of the eſtate, which 
u thereby charged with it, Lord Chance)lour held, that it ought to be 
led : that the teſtator had poſtponed the raiſing of it till after his wife's 
ceaſe, not from the circumſtances of the perſon, but becauſe it did not 
it the circumſtances of his eſtate, that it ſhould be raiſed - before : that 
intention of the teſtator that it ſhould veſt, was ſhewn molt ſtrongly in 
clauſe, where he gives the whole to the ſurviving daughter : that that 
ention was further manifeſted, by his uſing the words executors, adminif- I 
ors, and aſſigns, immediately preceding the clauſe of ſurvivorſhip; for * 
meaning was, that in caſe the daughters ſhould die before the portion 8 
raſed, the executors ſhould be entitled to have the 10000. raiſed off bf 
eſtate. On the whole, his Lordſhip ſaid, he thought the intention ex- 
mely clear under the will, that the portion ſhould be raiſed, and that 
poſtponing the time of payment was only for the convenience of the 
ate, becauſe it would have diſtreſſed the ſon to have raiſed it io the mo- | 
s lifetime, before her jointure fell io. Th 
J. H., having a conſiderable real and petſoaal eſtate, deviſed as follows : King v. 1 
| give and bequeath unto my daughter M., at her age of twenty-ane, or Withers, 
Gay of marriage, which ſhall firſt happen, the ſum of 2500). ; and my re, 
will and meaning is, that if my ſon A. ſhould die without iſſue male of / Wan 
us body then - living, or which may afterwards be born, that then my a 
lad daughter ſhould have and receive at her age of twenty-one, or day.af 
marciage, which ſhall firſt happen, the further ſum af 35 ol, — 
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« above the ſaid ſum of 2500). ; but in caſe the contingency of ny toll 
« ſon's dying ſhould not happen before the ſaid age of my daughter, H 
day of marriage, that then ſhe ſhall receive and be paid the ſum of 50 
« Vhenever it may after happen Then he deviſes his real eſtate to hf 
in tail, and for want of ſuch iſſue remainder to his brother in fee; and ,.lii 
goes on thus: And my will and meaning is, that the lands and prenilhi 
. 4 hereby deviſed ſhall be liable to, and chargeable with the payment of vil 
. « ſaid ſum of 3500/., whenever it ſhall become due and payable ;” will 
— , direQs, that in caſe of failure of iſſue of his ſon, his daughter, her being 
aſſigns, ſhould join in a ſurrender of ſome copyhold lands to the uſe of wi 
brother, otherwiſe the legacy of 3500/. to become void.—The dau 
marries, having attained her age of twenty-one, and dies in her brother 


| lifetime, leaving the plaintiff, her huſband, who took out adminiſtration i of 
'J her, and then her brother dies without iſſue male.— The queſtion wil” © 
= | Whether the legacy of 3500/7. ſhould be raiſed out of the land, the pero ſou 
i eſtate being deficient ; and whether it was ſuch an intereſt in her as voll His 


go to the plaintiff, her adminiſtrator? Lord Chancellour faid, that the 
things were by the will neceſſary to happen, to entitle M. to this legacyd 
35000, viz. the death of A. the ſon without iſſue male; marriage, or hers 
| taining the age of twenty-one; and that all three had happened; and thy 
though it is to be raiſed out of land, it remains money (till; and though ſhels 
not lived to receive it, yet, the contingency having happened, it muſt go vil 
her huſband, who is her repreſentative, and who may well be thought vn 
have married in contemplation of this additional fortune of 4 500l. tho 

| depending upon a contingency. | 
Emes v. T. H. deviſed copyhold lands to his wife and her aſſigns for her life, ul 
an at] after her deceaſe to his ſon &., till his grandſon, the defendant T., aui 
7 ed the age of twenty-three, and no longer; and ſo ſoon as his grandſon # 
tained that age, then he gave them to his ſaid grandſon, his heirs and aſiyn 
for ever, on | condition that the ſaid grandſon, his heirs or affgn, 
ſhould pay or cauſe to be paid to his grand-daughter E. Hi. the ſum of 6d 
within two years after his grandſon attained his age of twenty-three ; and 
his ſaid grandſon ſhould happen to die without iſſue of his body, then k 
gave and deviſed the ſame to his ſon S. V. and his heirs, on condition d 
paying the ſum of 100. to E. H. within one year after his ſon S. H. ej 
ed the ſaid premiſes by virtue of this laſt deviſe ; and his will further un 
that if his ſaid grandſon or ſon would make default in paymen of the (al 
ſum of 60/. then it ſhould be lawful for his ſaid grand-daughter E. H., i 
executors and adminiſtrators, to enter into the ſaid — and the rem 
thereof to receive and take till the Go/. ſhould be paid. E. fi. married it 
plaintiff, and lived till after the defendant, her brother, attained his age f 
twenty-three, but died before the two years were expired after his attain 
that age. It was decreed, that the Gol. was a velted legacy, and tranſni 
ſible to E. s repreſentative : that the teſtator ſo appointing two years aft 
his grandſon attained twenty-three, for raiſing the 600/., ſeemed to be don 
merely for the convenience of the eflate : that if T. the grandſon had dl 
. within the two years, (for if he had died after, E would have been entit 
only to the 600.) and the money had not been paid, and be had left a (ah 
and the ſon had likewiſe died within the two years, and then E. bad de 
before the year was out which the teſtator had allowed to S. H. for 
of the 1000., E. 's repreſentative would clearly have been entitled to ik 
1000.: that the caſe of King v. Withers, ſupra, was directly in point ſor un 
purpoſe ; and thence. it might be argued, that it was the intention of ® 
reltaror, that his grand - daughter E ſbould have one or the other. The 5 
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was further conſidered as a conditional limitation, and therefore whatever 
ht E. gained thereby was a legal eſtate. 
A teſtator bequeathed unto each of his daughters A. and M. C. gool., Sherman v. 
be paid them by his executor J. C. when he ſhould attain his age of Collins, 
nty-ſix ; and then went on thus: ** but in regard my two daughters are 3 Alk. 319- 
already provided for by lands ſettled on them by me, and my late wife, 
nd by legacies left them by their grandfather, and which I have paid to 
them ; it is my intention, that they ſhall not be entitled to any intereſt (a) (a) Theſe 
or the ſaid ſums. to them given by me as aforeſaid ; however, for the words, Lord 
euer ſecuring the ſaid ſeveral ſums of 300/. given to my two daughters, "er: ae 
my will is, that my two cloſes in S. ſhall ſtand reſpectively charged with rated as 
my perſonal eſtate, and be liable to the payment of the ſaid ſeveral ſums words of 
of zool. to my two daughters at the time above-mentioned, with a power ift. 
to enter and hold till payment of principal and intereſt, from the time it 
hall beconte due; and after the payment thereof he deviſed the premiſes 
his ſon J. C. in fee, whom he makes executor and reſiduary legatee. 
h the daughters arrived at their age of twenty. one, but died before J. C. 
ined his age of twenty-ſix : one of them married, and left two children; 
other died unmarried, but by will gave the 300. to her ſiſter. Lord 
rdwiche held theſe to be veſted legacies; for that the time of payment was 
poned, in order to prevent the burden of intereſt from falling upon the 
ite of the ſon till he attained his age of twenty-ſix. Beſides, upon general 
es of law, the legacies are veſted, for the perſons entitled might have had 
gal remedy by ejectment. The words are, with a power to enter and 
{ till payment. This is a right of entry given them to hold the land in 
nature of a tenancy by eleyit, and is a chattel intereſt. The charge is 
an equitable charge, but a legal one. 
A teſtator deviſed all his real and perſonal eſtate to T. B. for life, and Hutchius v. 
rwards to his children, and for want of ſuch iſſue, to his ſiſter Martha Foy, Com- 
life, and after her deceaſe, to J. B. for life, and then to his children, Rep. 716. 
| for want of ſuch iſſue, part of his real eſlate called MM., to W. and his 
110 r$ ; the other part called C., to the defendant Foy and his heirs, paying 
* of it, when it falls, 500l. viz. 1000. to S. D., 150. to . and O., 10. 
N., and Fol. a- piece to Elizabeth, Mary, and Margaret, the three daugh- 
co of his filter, J. B. died without iſſue, and his ſiſter Martha died in his 
ume. Margaret, one of the three daughters, married the defendant 
and died two years after the teſtator. T. B. died without iſſue two 
n after Margaret, whereby the defendant Foy came to the poſſeſſion of 
ellate deviſed to him and his heirs. The defendant G. having taken out 
* piniltration to his wife Margaret, aſſigned to the plaintiff the 50/. payable 
aged his wife; and the queſtion was, Whether this legacy was veſted in Mar- 
* et The court held that it was; ſor firſt the remainder veſted immedi - 
il ly by the death of the teſtator ; for Foy might ſell or deviſe it, and, con- 
ay, the 500. is veſted in thoſe to whom it was payable ; for if he had 
it muſt have been ſubject to the charge laid upon it by the teſtator. 
1 del farther, the eſtate and the charge upon it paſs together, and the de- 
mull take it cum onere 3 for as it was the tellator's intent that Foy ſhould 
e the eſtate, it was as much his intent, that he ſhould pay the money out 
4% den be bad it. 
n H. deviſed part of his real eſtate for payment of debts, the ſurplus to Hodgſon 
mother, and another part to his mother for life; and afterwards to . Rawlon, 
for un li heirs and aſſigns; he and they paying thereout legacies to ſeveral © * 
, of {Which ſams he willed to be paid within 1a months next after his 
or. VII. 3 mother's 
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. mother's deceaſe, charging his land chere wih accordingly, - Afrer viii 
teſtator's death the mother entered, and poſſeſſed the real eſtate, and digi 
A lepatee of 1001. ſurvived her but a month, and his executors bring a HH 
for the legacy againſt the deviſee of the real eſtate, who was not the heir. 
law. Lord Hardwvicke held, that it was a veſted legacy, and tranſniſw 
to the repreſentatives ; that the twelvemonth clauſe was not intended to i 
pend the veſting, and make it contingent; but only as a reaſonable time vi 
the deviſee for payment, which he could not do before he was poſſeſe 
And his Lordſhip cited the following caſe of Wilſon v. Spencer, Jan. y 
' 1732, which was determined on that ground only. There, the teſtug 
directed the payment of his debts and legacies by and out of ſuch part oi 
perſonal eſtate, as ſhould not afterwards be ſpecially deviſed ;' and if tha 

proved deficient, then out of the real eſtate ; and that his executor ſhoul 
within 12 months after his death levy and raiſe ſufficient to pay 10000 
his younger ſon, to be paid to him immediately when raiſed, charging i 
his real eſtate, if the perſonal eſtate not ſpecifically deviſed proved defi 
The younger ſon died before the expiration cf the year: his executt 
bring a bill for it againſt the eldeſt fon, the deviſee for life of the real eſta 
with a remainder to his ſons. The defendant admitted it was intendedk 
the brother's advancement ; but inſiſted, that he dying unmarried before! 
was extinguiſhed, and not to be raiſed ; the perſonal eſtate was admitted 
be deficient, and it was therefore chargeable on the real eſtate, and to til 
the fate out of real eſtate. The court held, ir ſhould be raiſed, which is 
4uthority, that the year for raiſing was not ſufficient to prevent the leg 
from veſting. Upon the authority of Wilſon v. Spencer, his Lordſhip b 
that the legacy in the principal caſe ſt. ould be raiſed and paid with inte 
at 4 per cent. from a year after the mother's death, and that the plant 
3 muſt have his coſts. | | 
„ A teſtator, ſeiſed of the reverſion of an eſtate, e pectant upon the dee 
x Br. h. Of his aunt, deviſed this eſtate to his wife for life, remainder to J. D. 
Rep, 193. fee; ſubject to the payment of 200l. to his daughter E., fix months afteri 
vote. See wife's deceaſe; with power for the daughter in default of payment to {t 
—_— the rents. E. died in 1750; the mother in 1754; the aunt in 1 
Ambl. 575. Lord Northington held this a veſted intereſt in the daughter, and dec 
8. P upon the 200. to be paid with intereſt from the deceaſe of the aunt, it appes 
neuly the from the words of the will, that the ſon was to pay this 200“ out of there 
lamewards. of the eſtate. 
Tunſtall v. A. deviſed lands to M. B. his fitter, in fee, paying 1000. per anni: 
CO... his wife for her life, and alſo ſeveral legacies to ſeveral of his nephews 
1 Br. Ch. | Couſins within 12 months after the death of his wife, with a proviſo, ! 
Rep. 124. in caſe his wife ſhould at his death bave a child or children who ſhould h 
note, 8. C. 24, he revoked the deviſes and bequelts, except the annuity to his wi 
and gave all his ſaid lands, c. to ſuch child or children, his, her, or tl 
heirs. Several of the legatees died in the lifetime of the wife, who hid 
child at the teſtator's death. It was decreed that their legacies were t 
miſſible to their repreſentatives. 
Embry v. . N. deviſed his freehold eſtates to his ſon F. in tail, remainder t0 
_ daughter P. in tail, remainder to his daughter E. for life, remaindet u 
230. ſon J. N., and his heirs for ever, upon condition of his paying to bis d 
fiſter, the plaintiff's mother, 1001. at or ſoon after his being poſſeſſed ii 
| 8 and for non-payment the eſtate ſhould be to the plaintiff's mol 
c. J., P., and Z. are all dead; the plaintiff's mother is alſo dead; 
ſinoe her death, the temainder in fee is veſted in J. V., in aße 


tk i | plaintiff, as his mother's executor, is entitled to have the 100. | { 
S. deviſed two houſes to bis wife for life, and immediately after her ar. A 
| 


e 
a 
i WS. .{-, to the defendant in fee, he paying thereout to the teſtator's couſins Tickener, 
. 1nd 7. T. 200. a- piece, within three months after the death of his 1 Br. Ch. 


rue teſtator- died in 1752, and his wife entered. T. T. ſurvived the Rep. 29. a 
ei or, and by will gave the legacy to the plaintiff Zeal, but appointed no oss. L 
ſi ator. The plaintiff Jeal obtained adminiſtration. H. T. furvived the | þ 


tor, and died in 1758 inteſtate. The teſtator's widow died in 1767, 


ſtag E. T. entered. I was inſiſted by the defendant, that as T. T. and 

of li died in the life of the wife, the legacies were not payable. But, Lord 
J declared, that they were veſted, and tranſmiſſible to their repre- 

houl tives, and a charge upon the premiſes deviſed to E. T. | 

ol. y tellator deviſed real eſtates to truſtees, to the uſe of T. S. M. for life, Clarke v, | 
ing i under to truſtees, c., remainder to his firſt and other ſons, in tail Rods, ibid. 


ral, remainder to daughters in tail general, remainder to his wife for 
cud remainder to A. V., his heirs and aſſigns for ever, with a proviſo, that | 3 
e, or his heirs, if he or they ſhould actually come into poſſeſhon by vir- Þ\ 
WS the limitation in the will, ſhould pay to his daughter E. V. 2000/.; and 

reby charged all the premiſes with the payment of the 2000/. to the . | 
itted F. V., at the end of two years next after the ſaid 4. JF. or his heirs + 
d come into poſſeſſion as aforeſaid. After the death of the teſtator, a . 
ch iz iſhon of bankruptcy iſſued againſt 4. W., under which the defendant 
hoſen aſſignee. T. S. M. and the teſtator's widow both died, the for- 
without iſſue; upon which the reverſion in fee · ſimple veſted in the de- 
ant, who entered and enjoyed two years. E. V. died in the lifetime 
. M. and the teſtator's widow. Lord Bathurſt nevertheleſs decreed 
egacy given to her to be raiſed with intereſt from the end of two years 
the defendant came into poſſeſſidn. 
va clauſe in the will of Sir J. X., he gave, in caſe his nephew ſhould Kemp v. 
after: this life before he ſhould attain the age of 21, the ſeveral additional Davy ibid. 
ies hereafter mentioned, viz. to his wife 2000/., to his ſiſter J. B. 
in 1 dl, to his filter M. $. 1000J., to his filter E. K. 10c0l., and he direct- 

ec ſeveral legacies ſhould be paid and payable within fix months next 
penn luch the deceaſe of his ſaid nephew under the age of 21 years, and di- 
| and empowered his truſtees,” their heirs, and aſſigns, to raiſe thoſe 
onal legacies by any mortgage or mortgages of the whole or a compe- 


ann part of his eſtates thereby deviſed to them. The nephew died unmar- 

evt under the age of 21. The queſtion was, Whether as theſe legatees, 

iſo, . u they ſurvived the teſtator, died in the lifetime of the nephew, their 

2014 heel repreſentatives were entitled to the additional legacies given them 

) his Wy contingency of the nephew dying under 21 ? The court held, that 

x, or tl ere veſted intereſts, and tranſmiſſible to the repreſentatives. 

/ho had teſtator deviſed real eflate to his wife T. for her life, remainder to his Pawſey v. 

were t . in tail male, remainder to his (the teſtator's) right heirs in fee, upon 2 4 
uon that R., or thoſe then in poſſeſſion of this eſtate, ſhould, within R. 8 , 

ader t0 onths after the death of teſtator's wife, pay to his two daughters M. 997 a Wm 

ndet u 1200/., viz. Gool. to each, and intereſt at 5 per cent. from the death 

0 his r {aid mother, with power of entry to the daughters in default 


(ſed nent: the daughter T. ſurvived the teſtator, but died in the lifetime 
mother: M. the other daughter adminiſtrated to her ſiſter, but died 
dead ut claiming the 6000. in her right. The perſonal. repreſentative of the 
er brought a bill againſt D 

2 
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for this ſum of 600. bequeathed to T. the daughter, with intereſt from | 

mother's death; and upon the authorities of Hutchins v Foy, and Hag 

v. Rawſon, (both ſupra,) Lord Bathurft determined, that the charge ye 

* with the land, and decreed for the plaintiff. Wa NT 

Morgan v. H. P. deviſed his eſtate to his wife for life, remainder to his daughy 

8 M., and her heirs for ever, chargeable with 400. to his four youy 

hes Ch. daughters, within one year after the death of his wife, with interelt f 

3 193. the death of his wife. Two of the younger ſiſters died in the lifetime 

| the mother unmarried; the eldeſt daughter alſo died in her mother's lifzin 

ſo that ſhe was never poſſeſſed of the remainder in fee of the eſtate, by 

deſcended to her only fon. It was bolden in the Exchequer, that the ly 

cies to the younger daughters were veſted intereſts, tranſmiſſible to th 
repreſentative, 

Dawſon v. N. M. deviſed an eſtate to his wife for life, and if there ſhould be 

Killet, x Br. iſſue between them, then to the defendant, charged with 100/. to V. 

7 Rep. and 1000. to M. B., to be paid within fix months after the deceaſe of i 

4 wife. Afterwards, M. B. being dead, the teſtator by a codicil, reciin 

« that ſhe was ſo, gave 5ol. of that 1000. to V. R., and gol. thereof to 4 

to be paid at the time when M. B. would have been entitled to recei 

if ſhe had lived. V. R. ſurvived the teſtator, but died in the lifetime 

the wife, making the plaintiffs his executors, who, after the deceaſ 

teſtator's wife, filed their bill for the ſums of 1o0/. and 5ol. Lord Thu 

ſaid, that this was a deviſe after the death of the wife to the defendant, u 

the teſtator charges the eſtate of the defendant (meaning the intereſt of i 

defendant in the eftate) with the ſums in queſtion, which diftributes t 

eſtate between the defendant and the legatees. Upon the death of the i 

tator, the remainder veſted in the defendant, and the moment it veſlel ii 

the defendant, the charges veſted in thoſe to whom they were given. 

legacies therefore of 100/ and 5ol. muſt be raiſed for the plaintiffs, wi 

intereſt from ſix months after the death of the wife. 1 | 

Goodwin v. J. M. deviſed an eſtate to his ſecond ſon J. and his heirg for ever, alt 

Munday, the deceaſe or marriage of his (the teſtator's) wife E., with a proviſo, Wi 

1 Br. Ch. he ſhould pay to the teſtator's daughter Mary then the wife of the plan 

Rep. 191. and ſince deceaſed, the ſum of lool. and unto Martha 80l., to be alli 

within one year after the death or marriage of his wife. Mary died in i 

life of her mother. Lord Thurlowe held the legacy veſted. 


— 


F) Of Conditional Legacies, and how far tif 
Condition mult be compliev with, otherwile ti 
Legacy will be forfeited. 


; Page N. 
( But the prevailing) Hence, if in the event of a marriage without conſent, the legacy of f 

tion be given over, a demurrer will lic to a bill for a diſcovery ot the fact of the mau 

Chauncey v. Tahourdin, 2 Atk. 392. Chancen v. Fenhoulet, 2 Vez. 265. | 


This diſtinction as to the legacy being given over or not, it is true, da 
prevail in our courts of equity, and may in general enable us to decide® 
the validity of any condition of marriage, where the gift or legacy, tos 
ſuch condition is annexed, is charged upon perſonal eſtate. But wi 
the gift is of real eſtate, or charged upon real eſtate, in that caſe, it 
comes material to conſider whether the condition be precedent or ＋ 

1 | q 
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t. for intereſts ariſing out of the land muſt be governed by the rules 
e common law. If therefore ſuch condition of marriage be precedent, 
| be ſtrictly performed, in order to entitle the party claiming to the 
fit of the gift. | 


by leaſe) So, by Lord Hardwicke in 3 Atk. 335, Asto this caſe of Fleming v. Waldgrave, 
ſaid by the Attorney-General, and agreed by the Maſter of the Rolls in Reeves v Herne, 
| that the legacy, bere, immediately, it being given upon her not marrying without 
nt, &c. ; and his Honour remembered a like caſe in the time of Wright, 8 C where the 
tion being, if ſhe did not marry with conſent, &c. the legacy was decreed her immediately, 
tered into a recognizance to refund, in caſe ſhe married withou: conſent, & A teſtator 
his grand-daughter 20cl. on condition ſhe continued with his executors till ſhe was twenty- 
but if ſhe was taken ſrom them by her father (who was a papilt), or married againſt th 
nt of his executors, then he gave her but 10/. The grand daughter was placed by his exe- 
with a clergyman, who, before ſhe was twenty-one, with conſent of one of the executors, 
itted her to make a viſit to her father, who took that opportunity to marry her to a papiſt. 
was decreed the legacy at the Rolls; but upon a re-hearing Lord Keeper held, that ſhe 
J have only the 100.; and he ſaid, that in this caſe there was no difference between a condi- 
that ſhe ſhould marry without conſent, and that ſhe ſhould not marry againſt conſent, Creagh 
Alon, 2 Vern, 752. L. Whether there was any limitation over ? 08 WP. 


. charged his real eſtate with 5ool., to be paid his filter Alice Reeves v. 
within one month after her marriage, but ſo nevertheleſs as ſhe mar- Herne, Vin. 


ale with the approbation of his brother Foſeph Herne, (if living,) and in Conthica 
of ſhe married without his conſent, the 500/; were not to be raiſed. (Z d), pl. 
ty ad 


Herne married in the lifetime of Joſeph Herne, and without his con- 41. 

, and the queſtion was, Whether ſhe was entitled to the 500/. or not? 

here, it was faid, that this was a condition only in terrorem, and that 
conſtruction of ſuch conditions had always been, that where there is 

leviſe over, ſuch condition is void; otherwiſe, where limited over 

here it is not. On the other hand, it was argued, that this is a con- 

dn precedent, and nothing ariſes or becomes due but upon the marrying 
conſent ; and this being a deviſe of money out of land, or of a charge 

the land, it is to be conſidered as a devile of land, and governed by 

ſame rules; and then being a plain condition precedent, nothing can 

and for this were cited the caſes of Fry v. Porter, and Bertie v. 

d Fallland. The Maſter of the Rolls ſaid, chat the civil law makes 
diftioRion in perſonal legacies, between conditions precedent and ſub- — 
ent; neither does this court as to mere per/onal legacies given upon 

* dition of marrying with conſent. But this court differs from the civil 

io this; that whereas by that law all conditions in reſtraint of marri- 

are void, this court ſays, they are not void, where the legacy is 

n over, and another perſon particularly ſubſtituted by the teſtator to 

the benefit of it, in caſe the condition be not complied with, But 

mult be a ſpecial nomingtion as a legatee ; and therefore a reſiduary 8. «id: 
tee or executor ſhall not have the benefit of ſuch non- performance. i»fra- contr. 
d Honour remembered a caſe to this purpoſe, where on a legacy 

arr o upon condition of marrying with conſent, and if not, to fink into the 

ve of teſtator's eſtate which he gave to J. S. &c., it was holden, that 

gh the marriage was without ſuch conſent, yet, it was not loſt, becauſe 

ould have been the ſame if the teſtator bad ſaid nothing about its ſinking 

m | the refidyum, and therefore was conſtrued only in terrorem. So it is in 

0 ae of a truſt of a term limited of lands for raiſing portions with ſuch ES 
ndion, this court governs itſelf by the ſame rules as in caſe of a deviſe 
| legacy with ſuch condition, becauſe though the term be a legal eſtate 

b miereſt, yet the truſt of a term is a creation of equity only. But it is 
otherwiſe 
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otherwiſe in eaſe of a deviſe of lands; there, conditions precedent znd{ 
ſequent take place. And this was Fry and Porter's caſe of an infant by 
by condition relating to her marriage, it being a condition precedent: 
the preſent caſe being a charge upon land, is to be governed by the 
rule, and is to be conſidered as land; the will mult be atteſted in the f 
manner; and this being plainly a condition precedent, and nothing vel 
(as it is in the caſe of a truſt-term, where the term is veſted, and the 
only left open,) it is too hard for this court to charge the land conta 
the expreſs will of the teſtator; and to ſay the money ſhould be ra 
when the teſtator has ſaid it ſhall not: and a charge upon the land ci 
ariſe otherwiſe than as a deviſe of the Jand itſelf. 
Herrey'y, A. by ſettlement after martiage created a truſt-term of 100 yen 
Aſton, Ca. mortgage or ſale to raiſe 2000/. for the portion of each of his daughy 
temp. Talb. provided they married with their mother's conſent, and directed a 30 
212. I Atk. payment out of the rent till they married; and if any of them died bd 
361 8. C. . . L g 
marriage with ſuch conſent, her portion was to ceaſe, and the eſtate 
726, 8. C. to be exonerated thereof; or, if it were raiſed, it was to be paid v 
perſon to whom the eſtate ſhould belong. By will, he created and 
troſt· term to raiſe by ſale or mortgage 4500, whereof 2000. were 1 


1 


paid to each of his daughters, in augmentation of their fortunes, ſubeUh 


the conditions in the ſettlement ; and by a codicil (in purſuance of a pt 
of revocation,) he created another trult-term for the better raifng d 
daughters portions. A. died. The daughters married without cok 
The Maſter of the Rolls held, that the portions ſhould be raiſed, 
huſband making a competent ſettlement. But this decree was reverk 
Lord Chancellour Hardwicke, aſſiſted by Lord C. J. Lee, Lord C. |. N 
and Comyns, J., for they conſidered portions or intereſt directed u 
raiſed out of land, as having nothing teſtamentary in them, and that! 
were therefore not to be governed by the rules of the civil or canon 
but by thoſe of the common law: that, in that law, no rule was 
fixed, than that portions charged upon the land did not veſt till the in 
payment arriyed; and that the preſent condition to marry with ca 
was a lawful one, and a condition precedent : and that being ſuch, ud 
veſted in the daughters until that condition was performed. 
Reynim v. E P. deviſed her real eſtate to her daughter Martha and her hen 
Maitin, ever, ſubject to ſuch charges as ſhould afterwards in her will be exprel 
3 Atk. 350. then follows this clauſe : ** Provided always, and it is my will, that if 
. Wilf. 130 « daughter Mary marry by and with the conſent of the truftees (de 
18958 '* named), or the major part of them, and ſignified in writing before 
% marriage had, then, and not otherwiſe, I give and deviſe unto 9 
“ daughter Mary the ſum of 800l.; and it is my will that my faid® 
« ter ''artha ſhall pay unto my ſaid daughter Mary the ſum of 30/. yt 
** during the ſaid Mary's continuing ſole and rnmarried, by 15 
% May-day and All. Saints day. And I do hereby charge all my alo 
« real eſtate with all my debts and legacies of all kinds.” Marth 
Mary ſurvived the teſtatrix. The latter married the plaintiff withos 
conſent of the truſtees. Upon her death, the plaintiff, as her rept 
tive and adminiſtrator, filed a bill for an account of the perſonal © 
and that the ſame might be applied in payment of the ſaid legacy of* 
and ſo much of the arrears of the annuity of 3o/. per annum as weg 
to Mary before her marriage; but in caſe the perſonal eſtate ſhou'd # 
ſufficient, that then the real eſtate, or ſo much thereof as would 
good the deficiency, might be ſold, and the money ariũng therefrom 4 


* 
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or that purpoſe. Lord Chancellaur ſaid, that the real eſtate was not 
ginally charged. with this legacy, but only as auxiliary in failure of the 
ſonalty; and the charge upon the lands depended upon a condition 
cedent, which never was performed; that this could not be coofidered 
a legacy charged, or chargeable upon the real eſtate, but as à mere per. 
tal legacy, and as ſuch, was to be governed by che rules of the civil and 
on law. He therefore directed, that the plaintiff be paid the arrears. 
the 201. pro rata, till the time of the marriage; and in caſe the perſonal 
ate ſhould be exhauſted by the payment of debts or ather legacies, that 
plaintiff ſhould ſtand in the place of ſuch creditors and legatees pro 
0, as had received ſalisfaction, and that ſo much of the real eſtate 
auld be ſold, as would be ſufficient to fatisfy the legacy of $00/. and the 
ars of the anouity. | 
A teſtator gave to truſtees 4000. for the uſe of J. M., if he married Randal v. 
h conſent; if not, then only 1000. and a ſimilar legacy to the uſe of Payne, 
#. : then followed this clauſe : * {f cither of theſs girls ſhould marry f H, Ch: 
into the family of G. or R., and bave a ſon, I give all my eflate to bim 1 
ir life,” (with remainder over); if they ſball not marry, tben I give. 
| my fate to Randal.” A bill was Gled, and there was a decree that 
money ſhould be, inveſted in the funds till the eyent ſhould happen, 
h leave for the parties intereſted to apply, as occafiens ſhould ariſe. 
e girls being married with conſent, but neither of them into the fami- 
of R. or G., Randal filed his bill for the refidue, as forfeited to him. 
t, by Lord Thur lwe—Nothing could veſt till they married, marriage 
ng a condition precedent : then can any thing veſt till the whole condi- 4 
becomes impoſhble ? The plaintiff ſuppoſes, that if the girls once ES 
ried, they had Joſt all chance of marrying into the family of R. or G. | 
the teſtator had ſaid ſo, it would have been very well, Suppoſe one of 
m, after the death of her huſband, to marry into one of the favoured 
lies, and to have a ſon, who comes here to claim the eltate:: the court 
ald not incline to refuſe him. The decree chat the money ſhould be 
eſted, c., muſt be carried into execution. 
A father deviſed lands in truſt to permit his daughter $ , to receive the Clerk v. 4 
ts until her marriage or death, and in caſe ſhe married with the conſent Berkley, 7. 
ende uulees, then to convey the premiſes 10 her and ber heirs; but if 2 © erm 5 
und died before marriage, or married without ſuch conſent, then to cone 
! other perſons. The daughter afteruards married with the conſent of 73 
father, who ſettled part of the lands on her and her husband, and 55 

d, By the father's conſenting in his lifetime the condition is diſpenſed 3 


A leyacy was given to a daughter with a condition annexed to it, N 
ſhould marry with her mother's conſent. The daughter ſued for the calc, cited 
cy, and it was pleaded in bar, that ſhe: did not marry. with her mo- g. Voor, 
rs conſent ; notwithſtanding which, ſentence was given in her favour, s 
t ſhe ſhould bave the legacy. | 
rer The plaintiff's bill was for 400/., left her to be paid at her age of 21, Norwood 
„of marriage, fo as ſhe married with the aſſent of the truſtees, and v. Nor- 
wy mother, and eldeſt brother. The defendant inſiſted, that the plaintiff ag 
about to marry. without ſuch aſſent, and refuſed payment. But the 6s. N 
declared it juſt and reaſonable, chat the ſaid 400. with damages 
ald gal uld be paid to the plaintiff. ; 101 * 
. P.' bequeathed to his two daughters Eleanor and Alice 200). @ piece, Vintner v. 
de paid at their agen gf 21 Yer, a days of marriage, and he all in » Ch. 
| . 6, 
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them 200l. more by a marginal note in his will, with this clauſe, « jf 4, 

t behave themſelves dutifully to their mother.” Alice died, and Eleanor 20 
miniſtered to her, and married the plaintiff without the conſent of the d 

fendant her mother, who was executrix of her father's will. The coun 

of Chancery declared, that as to the 2co!. poſitively given by the will, ty 

defendant gught to pay the fame to the plaintiff; but as to the 200l. ging 

by the marginal note in the will upon their dutiful behaviour to the defend, 

ant, ſhe having married herſelf without the conſent of her mother, thy 

referred that point to the judges, The judges certified, that the 200 
mentioned in the marginal note, as well as the 200. in the body of th 

will, belonged to the plaintiff Eleanor, her marriage notwithſtanding, 

Bellaſis v. A ſuit was for a portion of 8000/., given to the plaintiff's wife, The 
Ermine. defendant pleaded, that it was given her, provided ſhe married with the 
3 Ch. Ca. "conſent of A. and if not, that ſhe ſhould have but 1 00l. per annum; wl 
3 that ſne married without the conſent of 4. It was ordered. that the pla 
; ſtand over-ruled. And the court all declared this proviſo was but in tem 
rem, to make the perſon careful, and that it would not defeat the poria 

But it was ſaid, that if the party who gave the portion, had limited ity 

another, in the caſe of her marriage without the conſent of A., there, i 

Sutton and Would have been otherwiſe. ; 
Wife ». A ſam of 1500/. was to be put out at intereſt for the uſe of the plain 
Jewke, Arne, and the principal and proceeds thereof were to be paid to her at he 
2 Ch. Rep. age of 21, or marriage; but if ſhe ſhould marry without the conſent of th 
oh defendant Jewke and his wife, her father and mother, or one of them, « 
the ſurvivor of them, then 5oo!., part of the ſaid 1500/., was to be pai 
to ſuch perſon, as the defendant Fewute's wife, by writing under be 
hand, and without her huſband, ſhould appoint. The plaintiffs filed ther 
bill for the 1500/., ſtating, that the defendant Jew4e's wife died in 1668 
without making any appointment, ſo that the plaintiff Anne was becom 
entitled to the whole 1500/, and the proceed thereof. The defendat 
Jecule inſiſted, that Mary, his wife, died in 1670; but, before he 
death in 1666, by deed poll directed, that in caſe the plaintiff Anne mah 

- ried without the conſent of her, the ſaid Mary, or the defendant Jul 
Her huſband, then 5ool. part of the ſaid 1500/. was to be paid to her al 
the defendant, or the ſurvivor of them, and that the ſaid deed was mad 
upon mature deliberation, to keep the plaintiff Anne in due obedience: 
that the plaintiff Suzon having in a clandeſtine manner married the plas 
tiff Anne, without the defendant's privity and conſent, and after be bi 
forbidden his daughter to marry him on the forfeiture of his bleſhog, * 
what otherwiſe ſhe might expe& from him, he the ſaid defendant, 
means thereof, and by being adminiſtrator to his late wife, became entlis 
to gool,, _ of the ſaid 1500/. The queſtion therefore/ was, Wheibs 
the plaintiff Anne was entitled to the whole 1 5000, or, whether ſhe had 
forfeited 5001. thereof by her marriage without her father's conſent u 
privity, and contrary to his direction and advice? Lord Chancellour i 
fully ſatisfied, that the plaintiff Anne's marriage was without the defen 
ant's privity, and againſt his conſent, and that therefore ſhe could not MW 


| the 5000. | WT h 
Hicks v. A ſum of goo/. was bequeathed to the plaintiff's wife, if ſhe marie 
Pendarvis, with the conſent of certain truſtees; and in caſe ſhe did not, then 20. 
1 annum for her life. She married the plaintiff without the conſent of is 
#+ ., truſtees, and he preferred his bill for the 500/. It was urged on bebale 
dee deſendant, that this differed from the common caſe of a deviſe #1 
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Jodition in terrorem; for it had always been holden, that where there is a 


r ads viſe over to a third perſon for non-performance of the condition, there, 
e du the party marry without conſent, all ſhall go to the third perſon, becauſe 
on hath a conditional intereſt by the will; but if there be no deviſe over, 
1 en it is eſteemed only in terrorem, and the party ſhall have the legacy, 


withſtanding the breach of the condition. But here, that this is tanta- 


fend. ount, or as ſtrong as a deviſe over, when the party himſelf ſaith, that if 
they e marry without conſent, ſhe ſhall have but 200. per annum. But it was 
2000 wered by Lord Chancellour, that this differed not from the reaſon of 


de common caſe of a deviſe in terrorem, and the reaſon, he ſaid, he had 

om the Lord Chief Juſtice, (Hale,) who (when it was objected in ano- 

er caſe in this court, that this court did not make men's wills for them, 

id give their eſtates quite contrary to their intent) anſwered, that this 

burt holds plea of legacies, and judges of them by the rules of the civil 

u, and by that Jaw any condition added to reſtrain marriage is void; fo 

at where an intereſt doth not accrue to a third perſon by the breach of 

e condition, ſuch a condition is void, and only in terrorem; and there- 

re decreed the 5o0ol. to the plaintiff, e 
A teſtator, having two daughters, bequeathed to each of them 20,0001. Lord Salif- 

p be paid them at their ages of 25 years, or marriage, which ſhould firſt — © 

appen, ſo as ſuch marriage was had with the conſent of the mother and N 


ther truſtees,” and after ſuch time as they reſpectively had attained the age wg ; 


of th lixteen years: if either of them married before ſixteen, or without con- Skia. 285. 
m, nt, then ſuch daughter to have only 10, ooo And he directed, that 8. C. 

e pai e ſurplus of his perſonal eſtate ſhould be inveſted in lands, and ſettled on Por 0 
er be is daughters and their iſſue with eroſs remainders. In the teſtator's life- 8 


me a treaty of marriage was ſet on foot between the plaintiff and one of catly re- 
he daughters; but before any agreement could be made, the teſtator died. ported, for 


After his death, however, the treaty was renewed, and the marriage was N 


ende d with the conſent of all the truſtees, but before the lady was ſixteen. he court 

re be he court decreed the 20, oool. to the plaintiff. decreed the 

ve Make Earl unly 

Jewh, 0,000/, for that both parts of the condition muſt be obſerved. But theſe hiſtories of the caſe 
z em to refer to different periods of time; the laſt to the original hearing before the Lord Keep- 

* r; the two former to a re · hearing before the Lo ds Commillioners, I 

— . 


A. bequeathed 3000. to his daughter, the plaintiff Garret wife, at 21, Garret v. 


r marriage, and recommended her to the care of S., provided that if ſhe ** 
he bu arried without the conſent of S., her legacy of 3ooo/. was to ceaſe, and ap 
ing e was to have but 500l., and made the defendant, his ſon, executor and 
ant, ſiduary legaree. The plaintiff married the daughter without the conſent. 
ener .; yet the court decreed her the whole 3000. with intereſt from the 
[het narriage ; and principally, becauſe it was not expreſsly deviſed over, but 


d fall into the ſurplus. 
F. by his will (inter al.) gave to each of his grand-daughters that ſhould Wheeler v. 
e living and unmarried at the time of his deceaſe, on their reſpective days 7 


ers ſhould marry without the conſent of the father and mother, or the 
urvvor of them; and therefore, if any or either of them ſhould marry 
vithout ſuch conſent, then by his will he revoked what was thereby di- 


100 ected to be paid to ſuch grand · daughter or grand · daughters, and ſuch of 
; of dem ſhould not be entitled to any benefit by virtue of ſuch bis will, fur- 
hake der than what the father and mother, or the ſurvivor of them, ſhould di- 


dt; and he afterwards directed, that after the ſeveral rn 
irect. 
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f marriage, the ſum of 1 500!., and deſired, that none of his grand- daugh-- 364. 


* 
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directed to be paid were ſatisfied, if any ſum of moyey ſhould. remain z 
the hands of the truſtees, the ſurvivors or ſurvivor of them, the ſame ſhowy 
be paid to his daughter P. for life, and after her deceaſe to the deſendu 
and his heirs. The plaintiff, one of the daughters, married without th 
conſent of the father and mother, and brought a bill for the legacy, Hy 
mother appointed truſtees of the legacy for the plaintiff for her ſepany 
uſe for life, and to her iſſue, but if ſhe had no iſſue, then ta the defenday, 
Lord Hardwicke held, that the plaintiff was entitled abſolutely. to this | 
gacy ; that it was merely perſonal ; and though an expreſs deviſe, tha i 
the legatee ſhould not perform the condition, the legacy ſhould fink m 
the refiduum, amounts to a deviſe over, yet that there was no ſuch diredau i 
here; that if this bad been a particular fund, which was given to the mi 
tees, as certain ſtocks, or certain mortgages, and the will had ſaid, th 
legatee ſhall have no more than the father and mother ſhall appoint, i 
would then have been a deviſe over of the remainder of that particuly 
fund ; but that this was only a deſcription of the ręſduum of the perfor 
eſtate in the hands of the truſtees, | | | 
A teſlator bequeathed part of his perſonal eſtate to truſtees, to pay, o. 
moiety thereof to M. T., at her age of 21 years, if unmarried ; and de 
other moiety to her at her age of 25 years, it unmarried ; but if ſhe ſhould 10 
marry before ſhe ſhould be 21, with conſent of her mother, then one moi i 
ety to be ſettled on her and her iſſue in ſuch manner as her mother ſhoul 
think proper, and the other moiety to be diſpoſed of as M. T. ſhould think 
fit. But in caſe M. T. ſhould die before 25 years unmarried, then, the 
Whole of this legacy was bequeathed to her mother, to whom there we 
alſo a gift of the general reſidue of the real and perſonal eſtate. M. J 
married before ſhe was 21, againſt the conſent of her mother. Lord Thur 
laws held, that the bequeſt co M. T. was hereby rendered void, and be- 
came the property of her mother, as part of the reſidue z for that a bequel 
of the reſidue is as effectual to defeat a perſonal legacy or a portion payable 
out of money, when the condition which is to veſt the legacy has not bem 
performed, as a ſpecifick deviſe over. | 
A teſtator deviſed 1000l. a- piece to daughters, if they married with the 
conſent of B., and if they married without ſuch conſent, then, they ſhould 
have but 500l. a-piece, and the reſidue ſhould go to the ſon. The daugh 
"ters being 30 years of age ſued: for their legacies, and it was alleged it 
_ their behalf, that now being of that age, it was not material, whether they 
married with or without conſent, being of underſtanding and diſcretion ts 
diſpoſe of themſelves. But it was reſolved, that the teſtator way chanct- 
lour of his own eſtate, and having added this reſtridtion, and a limitatios 
over, the court of Chancery could not alter it. The full legacies were 
decreed to them; but they were to enter into recognizances for ſecurityd 
re-payment in caſe they married without ſuch conſent. ant 45616 
A teſtator deviſed in the following words: © I give and bequeath t9 
my kinſwoman Mary Barlow, the ſum of 1000. to be paid her at he 
« age of 21 years. or marriage, which ſhall firft happen. Item, In cle 
che ſaid Mary Barlow ſhall marry with any one of the ſurname of Bo- 
© low, then I give her the (eu of 1000). to be paid her on the di 
of ſuch ber marriage with a Barlow aforeſaid. But if the ſaid Mar 
*- Barlow ſhall die unmarried, or ſhall marry a perſon not bearing the ſur- 
name of Barlow, then I give the laſt - mentioned ſum of 1 000/. un 
© Charles Barlow.”” Mary Barlow married one Robert Bateman, and 
thereupog, Charles Barlew preferred his bill for the laſ-mentioned **. 
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« forfeited by this marriage. "Phe defendant, Robert Bateman, by his 
(wer admitted, that on the occaſion of his marriage, and not before, he 
famed and took upon him the name of Barlow, that his father's name 
„ Bateman, and that he aſſumed and took ypon him the name of Bar- 
nay, in order to entitle him to the ſaid ſum of ooo. bequeathed to the ſaid 
ary on the condition aforeſaid. The Maſter of the Rolls held, that the 
ondition was complied with by the defendant's taking the name of Bar- 
„w, and diſmiſſed the plaintiff 's bill. But on appeal to the Houſe of 
ords, it was declared, that the appellant was entitled to the legacy of 
loool. conditionally bequeathed to him, and the decree of the Maſter of 
he Rolls was reſerved. | | 


« one years, or day of marriage, which ſhall firſt happen, provided ſhe 
« marry by and with the conſent of my executors : but, in caſe ſhe dies 
« before the money becomes payable, on the condition aforeſaid, then I 
give the ſaid 1000/ equally between my two youngeſt ſons, Benjamin 
« and Gregory Graydon, Mrs. Mary Graydon, grandmother of- Mary 
00) SS © Groydon, Mary Graydon the mother, and Mr. Jeremy Graydon the un- 
my if cle, to be my joint and ſole executors.” The mother's will was in theſe 


Ink S words : Item, 1 give to my daughter Mary Graydon all my wearing ap- 
the « parel of all forts, with all my dreſſing plate, jewels, watch · chain, Te, 
ho « Then my will is, that in caſe my daughter Mary Graydon ſhall marry 
7 before ſhe comes to the age of twenty-one years, without the conſent 
bur « and approbation of my executor, under his hand firſt had and obtained, 
be « (if he be living,) that then ſhe ſhall not be entitled to any part of fach 
vel « lepacies as I have herein left her, but her whole ſhare ſhall be equally 
able « divided between my ſons Benjamin and Gregory Graydon; and the re- 
Nel ſidue, after her debts and legacies paid, the teſtatrix gave to her three 

children, Benjamin, Gregory, and Mary, equally to be divided between 
the them, or the ſurvivors of them, ſhare and ſhare alike, and appointed her. 
oul WW (on J. Graydon to be her ſole executor. 'The bill was brought by the 
ugh- plaintiff in the original cauſe againſt the defendant Hicks, as the huſband 
qu of Mary Graydon, to relinquiſh the 1000. which were left to the wife un- 
they der the will of the father, ſhe having married without the conſent of the 
a i0 executors, and contrary to the direction of his will; and likewiſe to re- 
ou linquiſh the legacies under the will of the mother. The executors under 


the will of the father were all dead before the marriage of Mary Graydon ; 
and J. Graydon, appointed executor under the will of the mother, and 
who was to give his conſent to Mary Graydon's marriage, recounced the 
executorſhip in the moſt formal manner in the ecclefiaſtical court. The 
croſs bill was brought by Mary Graydon,' as a feme ſole, againſt the plain- 
tiff in the original cauſe, as one of the deviſees over under both wills, in 
caſe of Mary Graydon's marriage without conſent ; and likewiſe againſt 
Mr. Timexvell, who took out adminiſtration to the mother, on the execu- 
tor's renouncing ; and alſo adminiſtration de bonis non to the father. Lord 
Hardw che diſmiſſed the croſs bill, there being abundant evidence of Mary 
Graydon being married to Hicke. As to the original bill, his Lordſhjp 
held Mary Graydon entitled to the 1000l. under her father's will, the con- 


« to my only daughter Mary Graydon, to be paid her at her age of twenty- — 


A caſe aroſe upon the words of two will, the one made by the father, Graydon v. 
and the other made by the mother of Mary Graydon, the plaintiff in the Hicks, and 
croſs bill. The father's will was as follows: © 1 give the ſum of 1000/, Graydon v. 


aydon, 
Atk. 10. 


dion upce which it was given being ſubſequent (a, and having become (=) So, Pey- 
impollible to be per formed by the death, before her marriage, of the perſons ton 
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whoſe conſent was required; but he declared that the portion given unde 
| the mother's will was forfeited by the marriage without conſent. 
Holmes v. F. S. bequeathed to his daughter in theſe words: . Item, I leave and 
; nb 4 bequeath to my ſaid daughter Anne 2000)., to be paid her on the day of 
103. ber marriage, or at the age of twenty-one years, which ſhall firſt 
pen; and in caſe my ſaid daughter Anne ſhall marry with the conſent of 
« R. F., Ce. or any two of them, I leave her the additional ſum of 2000 
% more, otherwiſe not.” Anne married without the conſent required i 
the will, and to a perſon to whom her father had expreſſed ſtrong objedi 
ons in his lifetime. On a bill brought by her and huſband for both theſe 
legacies, it was decreed, that ſhe was entitled to the firſt, but had forfeit 
ed the ſecond, This decree was affirmed in the Houſe of Lords by cos. 
{ent of parties. \ | 
Underwood A father by his will gave the plaintiff Agnes his daughter 3000l, pays 
0 8 ble at her age of twenty-one, or day of marriage, if ſhe married with the 
conſent of the executors ; provided, if either of the legatees died before 
their legacies became -payable as aforeſaid, then ſuch legacy was to be di 
vided between the ſurvivor of her brother and fiſters. Agnes married the 
plaintiff Underwood at her age of fifteen, without the conſent of the exe. 
cutors. The queition was Whether as Agnes was married without the 
conſent of the executors, this deviſe was not to be conſidered as a deviſe 
over; and that, conſequently, the legacy will not veſt uoleſs ſhe arrive a 
her age of twenty-one ? But Mr. Juſtice Parker ſaid, as this is a mere 
perſonal legacy, he was of opinion, it was a deviſe in terrorem only, and 
that it veſted abſolutely in the daughter; and that marriage, one of the 
contingencies upon which it became payable, having happened, the exccu- 
tors mult be decreed to pay it to the plaintiffs. 
Hemmings , W. C. by his will gave five-ſixteenth parts of the reſidue of his perſond 
bez” Yet eſtate to truſtees, to lay out the ſame, and to pay the dividends, c. to 
Rep. 30z. his daughter Rachael, on her attaining her age of twenty-eight years, o 
day of marriage, which ſhould firſt happen, provided his daughter ſhould 
marry with the approbation of his ſaid executors, or ſuch of them as ſhould 
be then living. He gave the remaining eleven ſixteenth parts among bi 
other four children; and in caſe either of his ſons or daughters ſhould dit 
before his, her, or their ſhare or ſhares ſhould become payable, then, the 
part or ſhare, parts or ſhares, of him, her, or them ſo dying, ſhould po 
and be paid among all the reſt of his children who ſhould then be living 
and the iſſue of a deceaſed child or children (if any) per flirpes, and not 
per capita, at the ſame time as their original ſhares. would become due. 
Rachael married 7. C., one of the defendants. without the conſent of the 
executors, and had a child, (to whom J. C. adminiſtered, ) and died undet 
twenty-eight. It was inſiſted for the plaintiffs, that the portion never vel. 
ed in Rachael, ſhe marrying without conſent, and not attaining twenty. Wl 
eight years of age. On the other {ide it was argued, that the portion yell 7 
ed on the marriage, notwithſtanding the proviſo, which was only in 4+ Bn 
rem, for which was cited the above caſe of Underwood v. Morris: and 
that, whether the condition be precedent or ſubſequent, it will not prevent 
the legacy from. velting, unleſs it be given over. But Lord Long Gr 
(% So, by doubted the authority (a) of Underwood v. Morris, and decreed, that 3 
th Thur- did not veſt : but there being five children of the teſtator, he held the io 
© 7%. 7. fant child of Rachael to be entitled to one-fifth of the legacy, under the 


« of Under. deviſe over, (as being * the iſſue of a deceaſed child,) and decreed tht 
| « woody ſame to her father in her right. | 
Morris, a 
by Baron Parker, does not ſeem to have ben cloſely conſidered. 1 agree with the late Lords 
* Ccmmitiioncrs in denying the authority,” 2 Br. Ch. Rep. 488, 
A teſtatol 
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A teſtator gave to M. 8000l., and to her ſiſter 8. 5000l:, which ſeve- Pullen v. 
1 ſums were to be paid to them at their ages of twenty-one, or day of Ready, 


nd narriage, which ſhould firſt happen, provided they married with the con- Ack. 587. 
E ent of their father and mother, or the ſurvivor of them; otherwiſe their 

ap egacies ſhould fink into his ' perſonal eſtate. And it was the teſtatgr's 

of ill, that if the ſaid S. and M., or either of them, ſhould thereafter mar- 

Xl. y with any perſon or perſons whomſoever, without the conſent of their 


ther and mother, and the truſtees named in the ſaid will, or the greater 


& \amber of them living, fignified under their hand; that ſuch of them fo 
eſe parrying ſhould have or receive no more benefit or advantage by his will, 
eit r any thing therein contained, than if they were actually dead, or not 


med in his ſaid will. Lord Hardwicke held, that the legacies veſted in 
J. and S. on their attaining their age of twenty-one, and though either of 
dem afterwards married without conſent, yet it would be of no effect; for 
he marriage with conſent muſt be conſtrued to relate to the time of the 


fore gacies veſting. : | 

» Ci. The teſtator having only one child, a daughter, deviſed all his real and gurleton v. Wb 
| the xerſonal eftate to J. S. in truſt, after paying an annuity to his widow, for Humſrey, 70 
exe. is daughter, if ſhe married with the conſent and approbation of J. S.; Ambl. 256. 9 
t the ut if ſhe ſhould marry without ſuch conſent and approbation, then the | 7 


rremiſes to go to, c. The daughter married within a month after the 


ve at ſtator's death without even aſking the conſent of J. S., but about eleven 
mers Wnonths after her marriage, ſhe obtained his approbation in writing. The 
And weſtion being, whether ſhe had forfeited her eſtate or not; Lord Hard. 
{ the ile held, that he was at liberty to conſtrue the word and to mean or, 
xecu· 


hich he accordingly did, and then the ſubſequent approbation was ſuffi- 
ent, and the previous conſent was not day: He alſo held, that 
uppoſing the condition had made conſent neceſſary, yet, that notice to the 
aughter, being heir at law, was neceſſary to work a forfeiture. 


18, 00 A teſtator deviſed to truſtees, upon truſt for his only ſon for life, then Long v. 

hould d the uſe of ſuch woman as ſhould be his ſon's wife, at her ſon's death 3 : 

hould or her life; remainder to the iſſue of his ſon's body in tail; remainder 3 

g bis d the teſlator's two daughters in fee: Provided always, and it was his very 1 Bl. Rep. 

Id die vill, true intent, and expreſs meaning, that in caſe his ſaid ſon ſhould mar- $30. 5. C. 

n, the ry with any woman not having a competent marriage portion, or without 

ald po the conſent and approbation of the ſaid truſtees, their beirs and aſſigns, in 

living, wrinng under their hands and ſeals, to be executed in the preſence of two 

ad not or more credible witneſſes firſt had and obtained; then his ſaid truſtees, 

e due. and their heirs and aſſigns, ſhould ſtand and be ſeiſed to and for the uſe 

of the of his (the teſtator's) ſaid two daughters and their heirs for ever; any 2 
undet traſt, uſe, Cc. not withſtandiag. And his will, true intent, and mean- [1 
r veſt ing was, and he did declare, that the ſaid proviſo and condition therein 4 
wenty before expreſsly mentioned, was not intended by him, nor to be con- 74 


m velt ſtrued or taken in terrorem ; but a condition, for want of performance 
1 un whereof in every reſpect, the ſaid lands, Ec. ſhould in no cafe be velt- £ 
7: and ed in ſuch wife of his {aid ſon, nor the heirs of that marriage; but, on 4.4 
reve the contrary, that his ſaid truſtees and their heirs ſhould ſtand ſeiſed of 

le thepremiſes, to the only uſe and behoof of his ſaid two daughters and 
that it 4 their heirs in manner aforeſaid.” The court of K. B. held, that all 

the it lavſes and conditions in reſtraint of marriage, ought to be conſtrued with 
der the e molt rigour and ſtrictneſs, againſt ſuch reſtraint, and in favour of the 
eed the rlon attempted to be reſtrained : that the teſtator meant, that the ſon's 
mplying with either part of the alternative ſhould be a performance of 

the 
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te condition; and that rherefore he had not incurred u forfeiture by nur. 
rying (as the ſpecial verdict found he had done) a woman, who, at the tine 
of her marriage with him, had à competent marriage portion, though he 
| married her without any conſent or approbation of the truſtees, 
Knapp v. The teftator bequeathed to each of his daughters 1500/., to be paid ty 
PI 662. them reſpectirely at the time of marriage with the eonſent of his executor, 
whom he alſo made guardians of his daughters during their minority, 
There was likewife a clauſe in the will for their maintenance and educat 
on till their portions became payable. One of the daughters, having after a, 
tained twenty-one, died unmarried ; and the queſtion was, Whether the 
portion ſurvived, that is, whether the ume of payment was confined to the 
marriage? Lord Camden, after obſerving, that it was very unnatural for: 
parent to impoſe a conſent to a marriage during his daughter's whole life 
ſaid, that, conſidering all the clauſes of this will, the portions muſt be 
underſtood to be payable at twenty-one, or marriage with conſent. 
Elton v. A. E. bequeathed the ſum of 1500/. to his grand-daughter, to be a 
8 her own diſpoſal, purſuant to the requeſt of his deceaſed daughter E. D. 
i 159 jn caſe ſhe martied with the conſent and approbation of his ſon E. J. and 
his wife; and in caſe of their deaths before that time, then with the con- 
ſent and approbation of their truſtees, and not otherwiſe. The grand: 
daughter ſurvived the teſtator, but died at fourteen years of age, and un- 
married. The legacy never veſted. | 
Garbot v. A teftator bequeathed the plaintiff 200/., provided ſhe married with the 
Hilton, conſent of her father and mother, or the ſurvivor of them, The plainvf 
cited ibid, brought her bill to have the legacy raiſed and paid to her; and the queſtion 
was, Whether ſhe muſt not be married before ſhe was entitled to have the 
2001.7 The Maſter of the Rolls was clearly of opinion, that there mull be: 
marriage firlt. 
ns. A teſtator deviſed his real eſtates to the eldeſt of his three naturd 
1 Vet. 1 daughters and her huſband for their joint lives, and the life of the ſurvivor, 
89. " remainder to her ſons ſucceſſively in tail male; remainder to his next 
daughter and her huſband and iſſue male in the ſame manner; remainde 
to the youngeſt or ſuch perſon as ſhe ſhould firſt marry, (if under twenty- 
one, with the conſent of the truſtees,) for their joint lives, and the life of 
the ſurvivor, with like remainders. The teſtator alſo gave a rent-charyt 
limited in the ſame manner to the ſecond, her huſband and iſſue male; atd 
he gave a ſimilar rent - charge to the youngeſt, until ſhe ſhould marry, (under 
and with the reſtriction above-mentioned,) or for her life; and when ſhe 
| ſhould marry as aforeſaid, upon the ſame truſts ; and having given the ſecond 
daughter 10,000/. on her marriage, he gave the youngeſt a legacy d 
10,000/., payable, 5oool. upon her marriage, (with ſuch conſent as afort 
ſaid,) and 5000. two years after. The youngeſt daughter married with- 
out the conſent of the truſtees, as required by the will. It was decreed, 
that ſhe was entitled to an eſtate for lite in the rent · charge; but that her hi 
band was not. But it was alſo decreed, that ſhe was not entitled to the 5000 
3 upon her marriage with conſent, ſhe having married without conſent 
d. Chancellour Loughborough, in giving judgment upon this laſt point, ſpoke 
as follows There can be no ground in the conſtruction of legacies for a di 
« tinQion between legacies out of perſonal and out of real eſtate. The cot 
ns ſtruction ought to be preciſely the ſame. I do not ſee more importance if 
_ reality in the diſtinction between conditions precedent and ſubſequent. Thi 
* caſe of all theſe queſtions is plainly this. In deciding queſtions that ariſe vp 
uon legacies out of land, the court very properly followed the rule that tht 
„common law preſcribes, and common ſenſe ſupports, to hold the Nr. 
| | 4% big} 
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ES blinding, where it is not illegal. Where it is illegal, the conditiot would 
„be reſeded, and the gift pure. When the rule came to be applied to 
„ perſonal eſtate, the court felt the difficulty upon the ſuppoſition, that the 

eccleſiaſtical court had adopted a poſitive rule from the civil law upon 
1 legatory queſtions, and the inconvenience of proceeding by a different 


reſort to this court inſtead of the eccleſiaſtical court upon legatory queſ- 
05 tions; which after the Reſtoration was very frequent, and in the begin- 
ang embaraſſed the court. Diſtinction upon diſfinction was taken to get 
the out of the ſuppoſed difficulty, How it ſhould ever have come to be arule 
the of deciſion in the eccleſiaſtical court is impoſſible to be accounted for, but 


Uh upon this circumſtance, that in the unenlightened ages, ſoon after the re- 
life, vival of letters, there was a blind ſuperſtitious adherence to the text of 


be the civil law. They never reaſoned ; but only looked into the books, 
W 2nd transferred the rules without weighiog the circumſtances, as poſitive 


16 rules to guide them. It is beyond imagination, except from that cir- 
D, cumſtance, how in a Chriſlian country they ſhould have adopted the rule 

* of the Roman law with regard to conditions as to marriage. Firſt, where 

con. dere is an abſolute unlimited liberty of divorce, all rules as to marriage 
nod are inapplicable to a ſyſtem of religion and law, where divorce is not 
permitted. Next the favor to marriage, and the objection to the reſtraint 
of it, was a mere political regulation applicable to the circumſtances of 

the the Roman empire at that time, and mapplicable to other countries. Af- 
inf ter the civil war, the depopulation occaſioned by it, led to habits of ce- 


eſtion libacy. In the time of Auguſtus, the Julian law, which went too far, 
« the and was corrected by the Lex Papia Poppea not only offered encourage- 


Ude ment to marriage, but laid heavy impoſitions upon celibacy. That bein 
eſtabliſhed as a rule in reſtraint of celibacy, (it is an odd expreſſion, ) — 


* for the encouragement of all perſons who would contract marriage, it ne- 
view: ceſſarily followed, that no perſon could act contrary to it by impoſing 
1 reſtraints directly contrary to the law. Therefore it became a rule of 
zinde conſtruction, that theſe conditions were null. It is difficult to apply that 
vet to a country, where there is no law to reſtrain individuals from exercifing 
life of their own diſcretion as to the time and circumſtances of the marriage, 
chart their children, or objects of bounty may contract. It is perfectly impoſſi- 
+; a6d ble now, whatever it might have been formerly, to apply that doctrine 
(unde not to lay conditions to reſtrain marriage under the age of twenty-one to 
oa th the law of England; for it is directly contrary to the political law of the 
ſacogl country, There can be no marriage under the age of twenty-one with- 
,acy f i ont the conſent of the parent, This teſtator places truſtees in the room 
" alas of a parent; and gives guoad the marriage the authority to them. I am 
1 with now called upon to pronounce, that this condition is bad, becauſe it is 
1 Illegal to impoſe a condition in reſtraint of marriage. What; illegal 
mah here! 1 have committed this gentleman for marrying without conſeat. 


cool. It is impoſſible to fay, that a condition has any: ſtamp of illegality, impoli- 
ooſen. WE)! or impropriety, that does no more than add an extenſion of bounty 
t, ſpoke to indoce the parties to do that, which neglecting to do, the huſband 


radi decomes an object of the cenſure of this court, and liable to puniſhment. 
he cob Therefore I am perfe&tly free in this court in a caſe, where the condi- 
dance in den only operates up to the age of twenty-one, and requires no more 
ne, Thi than the general policy of the law and courſe of this court hold to be 
ariſe pet, to fay, there is nothing illegal id ſuch a condition, and there- 
that tht re not to determine that this legacy, which the teſtator directs to be 


pud only under certain circumſtances, ſhall be paid, not only though 
| '* thoſe 


rule in the concurrent juriſdiction, (it is not right to call it ſo,) in the 
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v. Cremme- the money ariſing from the ſale in truſts for his natural daughters M., I, ut 
lin, 3 Vez. H. equally; one moiety to be paid when they ſhould reſpectively attain the 
Jun. 2427. age of 24, or be married with the conſent and fapprobation of the ui 
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* thoſe circumſtances have not happened, but where every thing has h 
« done directly in oppoſition and defiance of the directions of the A 
<< Confined therefore to ſuch caſes, where the reſtraint operates only 

* to the age, till which by the law and policy of the country conſen i 
« neceſſary, I have no difficulty to ſay, there is no authority to lead th 
1 court to pronounce a propoſition ſo repugnant to that law, as that ſig 
& condition is invalid. In Scott v. Tyler there is a very accurate thou 
« not a very extended opinion of Lord Thurlowe, which carries convidig 
„ along with it, The queſtion is not whether any forfeiture has been u 
“ curred ; but whether the parties, to whom the legacy is given, hare ju 
<« themſelves in a ſituation to anſwer that deſcription of the perſon to tale 
There is no gift here but in the direction to pay; for I cannot ſtop int 
* middle of a ſentence. He gives her 10.000/. ;- that is in effect two ſum 

« of 5000l., one payable upon her marriage with conſent. She has wi 
4 married with conſent. She has married without it. Can ſhe claim th 
% 5000l. under the will? I do not fee the great importance of the i 
tinction upon a bequelt over of the legacy. It is one of the points that a 
« curred to judges fitting here, to deliver them from the difficulty arify 
« from the rule of the civil law, adopted without ſeeing the ground and ti 
6 reaſon of applying it to this country under different circumſtances, The 
authorities ſtand ſo well ranged, that the court would not appear to af 
* too boldly, whichever fide of the propoſition they would adopt; bu! 
„ have always upon repeated conſideration thought, there was not mud 
< reaſon in any of the determinations founded upon a rule applicable to tt 
lav of the country, from which it is taken, but not to this country, ant 
<« rejecting theſe conditions as inapplicable to a country which adopts then 
« as to real property, and where the reſtraint impoſed is analogous to te 
<< political regulation of the country upon the ſubje& ; and here I am dec. 
ding upon the plaineſt circumſtances ; for the condition is reſtrained u 
„the age, before which by the law of this country a marriage cannot u 
% had without conſent. Therefore declare her not entitled to this | 


A teſtator deviſed his eſtates to truſtees to ſell, and to ſtand poſſeſſedd 


tees, which ſhould firſt happen ; but if any ſhould marry without ſuch cov 
ſent under 24, ſuch moiety to be paid to her or her huſband on her att 
ing 24, or when ſhe, if living, would have attained that age, or to the e- 
ecutors, Ec. of her huſband ; and the other moiety to be paid to his daugh 
ters reſpectively when they ſhould attain 28, or be married with ſuch cot 
ſent and approbation as aforeſaid, But in caſe any of his daughters ſhoull 
marry before 28 without ſuch conſent, then, as to a moiety of her or the! 
ſhare or ſhares, upon truſt for her or their ſeparate uſe for life; and aftet 
the death of ſuch daughter or daughters for her or their children; and if ther 
ſhould be none, for the other daughter or daughters, her or their child 
ſubject to the ſame reſtrictions with regard to their marrying, and upon e 
ſame truſts as the original ſhares, and in caſe all his daughters ſhould man 
without ſuch conſent, and die without children, then, as to all the 

moieties, in truſt for his next of kin. Provided that if any of his daught® 
ſhould marry under 21 with ſuch conſent, it ſhould be lawful for the truſtees 
to pay one moiety to her buſband, or to make a ſettlement ; and if any hor 
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e before 24 or marriage, the whole of her ſhare, and if after 24, and 
fore 28 or marriage, the remaining moiety ſhould go to the ſurvivors 
aually, or the ſurvivor, their or her executors, Oc. to be paid at the ſame 
me, ſubject to the ſame reſtrictions with regard to marryangy and upon the 


th me truſts in caſe of marriage without ſuch conſent as aforeſaid, as the origi- 
uch al ſhares : and in caſe all his daughters ſhould die before they ſhould reſpec- 


vely attain the age of 28, or be married after 24 with ſuch conſent, ſo that 
e whole or part of the ſaid reſidue ſhould not be abſolutely diſpoſed of, 
en in truſt for his next of kin. 7, one of the daughters, in the teſta- 
rs lifetime married with the approbation of one of the truſtees under the 


he vill. Her father on being appriſed of her marriage appproved of it Soon 
the er her father's death, her huſband being then dead, ſhe married the 
m laintiff, in the preſence and with the conſent of the ſame truſtee. - It 
bo as adjudged, that having married, and being then a widow, ſhe was not 
the tended to be ſubject to the conditions of the will, 


„ 


0 G) Of Specifick and Pecuniary Le acies, and 
0 the Difference between them. ; 


HERE are two kinds of gifts included under the deſcription of ſpeci- .- Lord 
fick legacies. Firſt, when a particular chattel is ſpecifically deſcrib- Hardwicke 


d, and diſtinguiſhed from all others of the ſame kind. Secondly, ſome- An 35 

bing of a particular ſpecies, which the executor may ſatisſy by delivering 1 Atk. 41. 
ing of the | fame kind, as ag | horſe, Wc. The brit kind may be 

nore properly called an individual legacy, and if ſuch, ſo bequeathed, is not 

bund among the teſtator's effects, it fails; or, if given firſt to 4. and then 

d B., they muſt divide it ; or, if it js diſpoſed of in the life of the teſta- 

or, it is an ademption of ſuch legacy, ; 

Although it may be difficult, to make ,pecuoiary legacies ſpecifick, yet () Lawſon 
noney may be ſo as diſtinguiſhed to be the ſubje& of a ſpecifick bequeſt, as v. Stitch, 
noney in a certain cheſt (a), c.; or a particular ſum of money in the 28 

dds of B. (b); or a particular debt (c). So, a bequeſt of ſtock in a\ Fen I 
particular fund is ſpeciſick (4); or a legacy to be paid out of the profits of 1 P. Wms. 
| farm which the teſtator directs to be carried on (2). So, a bequelt of 540, __ 
part of a ſpecifick chattel may be equally a ſpecifick legacy, as, where the (e) Ellis: v. 
tor gives part of the debt due to him from A. (J; or part of his aher. 


ock in a particular fund (g). — 


v. Macgvire, 2 Br. Ch Rep. 108. (4) Aſhton v Aſhtou, Ca. temp. Talb. 152. Avelyn v. Ward. 
I Vez, 424. Drinkwater v. Falcouer, 2 Vez. 623. (e Mayet v. Mayer, 2 Br. Ch, Rep. 135 
Y Heath v, Parry, 3 Atk. 103. (g) Sleech v. Therington, 2 Vez 3563. | 


Bat a mere bequeſt of guawity, whether of money, or of any other (4) Purſe v. 


chattel, is a general legacy, as of a quantity of ſtock (4); and where the on. 4. 
teltator has not ſuch ſtock at his death, it is a direction to the executor to giech v. 


procure ſo much ſtock for the legatee (a). Perſonal annuities given by Thoring- 


will (6) are general legacies, though this ſeems to have been doubted in don, 2 Ver. 
one (e). 2 "I | : $62, Broni- 

. * 1 S% ; . : don V. Win- 
ter, Ambl. 57, Biſhop of Peterſborough v. Mortlock, 1 Br. Ch. Rep. 565, (a) Partridge v, Par - 
ridge, Ca temp. Talb. 224. Brenidon v. Winter, ali - („] Hume v. Edwards, 3 Atk. 693. 
v. Lewin, 2 Vez. 417, (e] Peacock v. Monk, I Vez. 133, Þ 8 

| | | age 482 
(Aſpecifek legacy) But where the reverſion of 2 lea ſehald eſtate ſor three lives was deviſed to 4. 
er life, afterwards to B., and then to B.'s ſon, and a creditor of the teſtator filed a bill to charge 


theeſtate with his dcbts, Lord King ſaid, that as this was a ij ecitick deviſe, a I the ref of the te 
Vol. VII. 7 | tatoo. 
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ters perſonal eſtate not ſpecifeal'y deviſed, muſt be firſt applied to pay the debts; and it they 


were any other ſpecitic« dev. ſe, the fame ought to come in average with this, and Fr its prope, 
tion; but if that would not ſet ve, ail muſt be fold to pay the teſta tor's debts. Duke of Devony 


Atkins, 2 P. Wms. 38 t. 


a n oY — _ 


(H) Of abating, refunding, and giving Securiy 
* that Purpole. „ 


Davis v. \ N a bill by an executor againſt a legatee to refund a le acy voluntarip 


Davis, paid him by the executor, the aſſets falling ſhort to 1 1 the tell 
e nw tor's debts; it was decreed hy Sir J. Jelyll, Maſter of the Rolls, da 


(Ca), 35. the defendant ſhould refund to the plaintiff ; and that an executor may hig 
a bill againſt a legatee to refund a legacy voluntarily paid him, as well y 
a creditor ; for the executor, paying a debt of the teſtator out of his ow 
pocket, ſtands in the place of the creditor, and has the {ame equity agil 

a legatee to compel him to refund. | 
Anon. 2 P. But if an executor had at firſt enough to pay all the legacies, and after 
Wms. 59 4. wards by his waſting the aſſets, occaſions a deficiency, in ſuch caſe a ly. 
tee who has recovered his legacy, ſhall not be compelled to refund, by 
- ſhall retain the advantage of his legal diligence, which the other legaten 
neglected by not bringing their ſuit in time, before the waſting by the eu 
cutor ; whereas if the other legatees had commenced their ſuit before ſud 
waſte committed, they might have met with the like ſucceſs, et vigilaniiu, 

non dormientibus jura ſubveniunt. 
Wal-ot F. P. by will gave to the plaintiff 500, to be paid to him at his aged 
v. Hall, twenty-one years, or day of marriage, the ſame to be put out at intereſtu 
Fac x By the name of his executor, C. P. H., c. He then diſpoſed of the t 
note. due, and appointed C. P. H. executor, who proved the will, retained tr 
In Ort v. Fol. for the plaintiff's legacy, and afterward became bankrupt, and & 
Kaines, tained his certificate. The plaintiff having attained his age of twenty-on: 
2 194. filed his bill againſt the executor and the reſiduary legatees for payment i 
Strange ;, the legacy. The Maſter of the Rolls, Sir L. Kenyon, ſaid, the reſidun 
reported to legatees could not be liable; that the diſtinction was between the cal 
uſe theſe where there was originally a deficiency of aſſets, and where the execus 
N ule had waſted them; in the former caſe, a legatee who had more than his pn 
of which portion, muſt refund to the others ; but here, the reſiduary legatees hu 
there are received no more than they were entitled to, and the executor was then 
ſeveral caſcs fore the only perſon to be reſorted to. And his honour, being of op 
cg og on, that this demand, as againſt the executor, was barred by his cen 
that when Cate» diſmiſſed the bill. \ | 
ever an executor pays a legacy, the preſumption is, he has ſufficient to pay all legacies, and th 
court will oblige nim, if ſolvent, to pay the reſt, and not permit him te bring a, bill to came 
the lega'ee, whom he voluntarily paid, to refund; altb:ugh, if the ex ecuter proves inſolvent, ſi le 
there is no other way, the caurt will admit a bill by the other legatets to compel that le gates to refund.” 
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-  (X) Of the Payment of Legacies: And herein, 
(next) (a) The receipt by 36 Geo. 3. c. 52. muſt be on a ſtamp for every ſpecies of lea 
tit, Stamps. N (1 
Jones v. Tuberville, 2 Vez. jun. 11. But if the legatee that he knew not of his right, 6 
| the preſumption cannot be raiſed. Ord, v. Smith, Sc, Ca. Ch. 11. | 
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bilipe, and makes the defendant her executor, leaving him the bulk of 
r eſtate, provided he pays the three legacies of 1000. within a year after 
r death, purſuant to her will. The defendant, within the time, pays 
o the children's own hands their legacies : the eldeſt of them was fix. 
n years old at the time, the next fourteen, and the youngeſt nine only. 
he children now brought their bill againſt the defendant, to be paid their 
veral legacies, ſuggeſting that their father had embezzled the money paid 
the defendant during their infancy, and was inſolvent, and that this 
as 2 fraudulent payment to the father, and therefore it muſt be paid over 
ain, The defendant in his anſwer denied he knew this money ever 
me to the father's hands. Lord Chancellour aſked the counſel for the 


bry fendant, if they knew any inſtance where an executor paying ſo large a 
ell a m as 100/, into the hands of minors, has been allowed ſuch payments? 
wor deed, in caſes where legacies have been very ſmall, the payment has 
ga 


en allowed by the court. But in this caſe, notwithſtanding the ſum is 
ove L00l., yet, as the payment by the executor to the children them- 


05 ves is ſo fully proved, and not at all controverted by the plaintiffs, and 
| is ir loſing the benefit of it is owing to the negligence and inſolvency of 
z 


father, his Lordſhip ſaid, he would not ſtrain the rules of the court to 
ake the executor pay it over again; eſpecially, as he made this payment 
ſlave a forfeiture, it being an expreſs condition of his own taking under 
e will, that he ſhould diſcharge theſe legacies within a year after Mis. 
get's death, But the next day, the Lord Chancellour ſaid, that, upon 
pking into the caſes, he found this a very doubtful point; and unleſs the 


et fendant would agree to give the plaintiffs ſomething, he would not de- 
* 15 rmine it, without taking time to conſider of it. The defendant, upon 
a 8 is recommendation of the court, agreed to pay in 500, to be divided be- 


een the three plaintiffs; and each ſide were to abide by their coſts; and 
was made part of the decree, that the 5ol. were paid by conſent of all 
mies; and his Lordſhip directed each of the plaintiffs, upon receiving 


Dagley v. Tolfery, he ſaid, muſt have ſome other circumſtances; for the 
le is laid down too ſtrictly, that in all caſes where evecutors pay, infants? 
pacies to fathers, in order to deter executors from ſuch payments, they 


* * all be paid over again. Lord Cowper confirmed the decree of the Maſter 
rd. the Rolls in that caſe; but he ſeems, even by this report of the caſe, to 
. 2 re had a remorſe of judgment at the time; for on looking into the regiſ- 
=; pr's office, it appears, his Lordſhip ordered the depoſit to be divided be- 


een the parties, 


t is inſtituted in the ſpiritual court for an infant's legacy, by a father, 
wt” have it paid into his hands, the court will grant an injunRion; becauſe 
will not allow the money of an infant to come into the father's hands. 


paley and the defendant (his wife) executors, and the defendant reſidua- 
l*gaee, and died in 1768, In November 1769 Winſtanley paid the 


Ney to Thomas Cooper, who, at that time, had a wife and ſeven chil- 
en, ſix of whom were adults, and the ſeventh an infant. The father 
ed till 1775, when he died, no demand haying been made by any of 
3 children of this legacy. Henrietta, the youngeſt child, came of age 

| | 8 EN in 


Mrs. Paget gives a legacy of 100. to each of the three children of Mr. v06 hh 
2 Atk. 30 


eit reſpective ſhares, to releaſe their legacies under the will. The caſe Supr. 529. 


| 


In Rotheram v. Fanſhaw, Lord Hardwicke ſaid, arguendo, that where a 3 Atk. 629 


B. T. by will gave ſeveral pecuniary legacies, and among the reſt, “ to Cooper v. 
— Thomas Cooper of . flrect, Weſttninſter, one hundred pounds, to be! herren. 


equally divided between himſelf and his fam ly,” and made —= Min- hag Ch. 


ep. 96. 


hats 22 28 OE” I. 
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in, 1777. la 1784 ſhe and the other children made a demand of this þ, 
gacy; and in 179 they filed their bill (after the death of Winfaaly 
againſt the defendant as executrix and refiduary legatee of the teſtator, fy 
the legacy, inſiſting, that the payment to Thomas Cooper was not a pug 
payment, and that, therefore, the defendant was liable to pay it on 
again. The Maſter of the Rolls ſaid, it is argued on the part of th 
plaintiffs, that the payment to the father of legacies given to his childrey, 
who are not of age, is a bad payment. In early times, it appears fron 
the caſe of Holloway v. Collins, in the 26th and 27th Car. 2. 1 Eg. 4 
390. that the payment to the father of a legacy to the child, was bel 
good: but ſince the caſe of Dagley v. Tolfery, the idea of the court hy 
been, that it is not a good payment: and that even in the caſe of an adi 
child, it is not good, all done by the conſent of the child, or made f 
by a ſubſequent ratification, In that caſe the rule was laid down, and ws 
laid down very harſhly, as the teſtator, on his death-bed had given dire& 
ons that the legacy ſhould be paid to the father, and there had been m 
tual accounts. between the father and the child, and an acquieſcence i 
near fifteen years, It appears, from the regiſtrar's book, that evideng 
was read, that the legacy was ordered by the teſtator to be paid to the f- 
ther: but that circumſtance can make no difference, as I doubt much ub 
ther ſuch evidence ought to be read. It would be a dangerous thing y 
admit evidence that a legacy given to one perſon was ordered to be paidy 
another. From the regiſtrar's book of the year 1714, ſol. 414, it appean 
thatthe defendant was decreed to pay the vlaintiff bis legacy with colts, be 
no intereſt; and from the book A. of the year 1715, fol. 40. that any 
peal being brought before Lord Cowper, the decree was affirmed ; bu 
it was thought. a hard caſe, the depoſit was divided. I lay the matter os 
of the caſe, that it was directed to be paid to the father; and althought 
was ſo directed, and the money paid, and although the ſon acquieſcedi 
great length of time, it ſhould be ſtill competent to him or his repreſents 
tives to demand it; becauſe a contrary determination would encourage ſud 
payments, and becauſe the ſon, muſt acquieſce, or purſue his father; 0 
which is the ſame thing, by bringing his ſuit againſt the executor, o 
Gon his purſuing. the father; and that I take to be the ground on whid 
Sir J. Trevor and Lord Couper went; and if the legatee did not (la 
in that relation to the perſon to whom the legacy was paid, the bill vil” 
be diſmiſſed. Lhe only other caſe is Philips v. Paget (ſupra). It val” 
off upog a compromiſe, ſo that we have no account of it but from Mr. 4 
Hints book. "There, the executor was miſled by the teſtator's direQtionsl 


pay the legacies within a given time. Then let us cgoſider the circumu 


ces of the preſent caſe, for I do not mean to interfere with the dodni 
of Dagley v. Tolfery, that a payment to the father is bad. The pteſa 
caſe is a ſtronger caſe for the executors than that of Philips v. P 
Here, after ſeveral other legacies, all with the words © I give to, 9 
is the following, © To Thomas Cowper, to be divided between himſelf 
« his family.” I ſhould do the harſheſt thing in the world to make # 
executor pay it over again. It is true, the teſtator has not inſerted # | 
words by him to be divided. If he bad, there could not have been a d 
but if he meant the executors to divide, why did he mention T homas as 
per? What did he mean by the word himſelf ? That can only be app" 
ble, if Thomas Coæußer is to divide. Then it is not only „ and WP 

children, but to his family, which is much more extenſive. It is 0# 
paid to. him, and he, as a truſtee, is to divide it, If any of the any 
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2d called upon him to have it ſecured, it muſt have been ſo. Therefore, 
in Philips v. Paget, the executor was diſcharged, a multo magis he mult 
ſo here. Suppoſing it to he paid by Winſtanley in the manner that was 
rrong ; for I mult allow it to be wrong, if it was not meant to be paid to 
homas Comer; Cowper died in 1775 ; from that time the plaintiffs 
icht have called upon the executor without his being able to purſue the 
ther, In 1777, the youngeſt came of age ; why did they not then file 


* cir bill againſt Vinflanley, who did not die till after this bill was filed ? 
4h or ſix years they took no ſtep. If they had brought their bill, they 
Wehe have recovered againſt Winfanley. But, under the circurnſtances 


the caſe, I believe it was well paid, and that it was intended, that he 
ould receive it. If one was to give a legacy to the ſenior fix clerk, to 
divided between himſelf and the other fix clerks, I think it ſhould be 
id to the ſenior, and the executor not be put to inquire, who the other 
x clerks were And that if it had been the caſe of a bequeſt of goods 
4. to be divided between himſelf and family, A., with the affent of the 
ecutor, _ bring trover for the goods, His Honour therefore dil- 
iſſed the bill. 


1 Where a teſtator bequeathed bis perſonal eſtate to truſtees, in truſt to Davies v. 
ol y (inter al.) 5ool. to an infant, and directed, that ſuch of his legatees . 


might be infants at the time of his deceaſe, ſhould receive intereſt at Rep. 178. 
e rate of 50. per cent. till their reſpective legacies ſhould be paid, which | 
deſired might be to the boys at the age of 21 years, &c.; it was holden, 
at the executors” could not juſtify paying any part of the principal before 
at time to the infant, or to his uſe, except for expreſs neceſſaries. 


an 

a | | Page 486 

net {But where A.) The rule ſeems to be this—lIf a legacy be payable at 21, and the child die, his 
| preſentatives can not claim till the time when the child would have artived at 21, if the legacy 

ovght '$ not bear intereſt, Harriſon v. Bickele, Str. 238. Roden v. Smith, Ambl, 588., but, if it 

eſced1 with intereſt, they may claim immediately. Green v. Pigo', 1 Br, Ch. Rep. 105. Fonnereay 

reſents Fonnerean, x Vez. 1189. 


r, onen time that he ſhould have the yearly ſum of /. which did not Bn 
u ount to the intereſt of the legacy given to him. J. S. died under 21, 3; 5. TY 
ot lun his <xecutors demanded the legacy preſently. But it was holden at the , 
1 wodl poncil, unanimouſly, that the executors of the legatee ſhould wait for 
un wal err legacy until ſuch time as their teſtator ſhould, in caſe he had lived, 
Mr. 4P"'* attained 21, it being unreaſonable, that the executors of J. S. ſtand- 
Aions de ia bis place, ſhould be in a better cafe than J. S. himſelf would have 
cum en, had he been living; and it was to be preſumed, that the ſirſt tefta- 
god had made a compuration of his eſtate, and conſidered when it would 
ſt bear and allow of the payment of this legacy; and there could be na 
v. Pa alon given, why an uncertain accident ſhould accelerate the payment of 
0, esc before the time which was at firſt intended for that purpoſe, | 
One, having ſeveral daughters, charged his lands with 1090/. to each Feltham v. 
them, payable at their reſpeQive ages of 22, or marriage, which F*ltbam, 
ried l buld firſt happen; and if any of his ſaid daughters ſhould die before her vary wen. 
2 don ion became payable, the ſhare of her ſo dying ſhould go to the ſuryi- | * 
3 s. One of the daughters died before 22, or marriage, and another of 
a e daughters attains 22 years of age. By the court — Chis portion ariſes 
t of lands, and it would be an hardſhip on the heir (whom equity fa- 
is to iP >) to make it payable before the time it was intended. Now there can 
e child 20 reaſon tg make the additional portion payable before the original 
ba W 8 | | one i 


A teſtator gave to J. S. the ſum of J. payable at 21, and in the Cheſler v. 


* 
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one ; wherefore as the heir is to ſuffer by the raiſing of theſe portiong, j 
may reaſonably be preſumed in favour of him, that the teſtator might cow 
pute within what time they might be paid, fo that this additional porta 
ſhall not be paid before ſuch time as the daughter to whom it was gin 
ſhould have come to the age of 22 years, if ſhe had lived. 
Incledon v. A teſtator deviſed his real eſtate, and a reſidue of his perſonal ef 
No le in truſt for payment of all his debts, and ſubje&thereta, for raiſing 50 
3 Ack. 438. for ſuch child or children of bis body iſſuing, as ſhould attain 21, to berg 
to ſuch child or children, if but one, but if more than one, to be dinidg 
between them, Though the 5ooo/. were given to ſuch children of f 
teſtator's body as ſhould attain the age of 21, and, conſequently, the le 
was not velted, yet, Lord Hardwicke decreed intereſt. In the Al 
ſtrangers, he ſaid, whether the legacy be given abſolutely, and payable 
21, or not given until 21, the-legatecs can have no intereſt in the me 
time; but iq either of theſe deviſes, where they are given to children, d 


court will dire intereſt for their portions immediately; and it has bel E 
done frequently, | 
ade 'y. A teſtatrix bequeathed to her daughter 1001. a- year, until the age df 


' Greenbank, years, and after, the further ſum of 50/. a- year till ſhe attained the age of 
3 Ack. 7:6. the ſaid ſums to be applied by her executors for the education and maintenant 
Her ſaid daughter according to their diſcretion. She alſo bequeathed to i 
ſaid daughter 8000/7. to be paid her when ſhe ſhould attain the age oft 
years, but if her ſaid daughter ſhould die before the ſaid age, without! 
living at her death, then ſhe bequeathed the ſaid Boool. to, Cc. L 
Hardw'che was of opinion, that the daughter was not entitled to thel 
tereſt of the 8000/, The general rule is, he ſaid, where legacies are g 
payable at a certain time, they carry no intereſt, for intereſt is for del 
payment, and, conſequently, till the day of payment comes. no inter 
demandable. But I admit, where the legacy is given by a father to ach 
though the legacy is not 22 but at a certain time, yet the court a 
intereſt, But in all theſe caſes, the ground the court goes upon, is þ 
Intereſt by way of maintenance, Here, the teftatri: has allotted ! 
tenance for her daughter from the general fund of her perſonal el 
There is another thing ovſervable; the contingency in the will af 
- daughter's dying before 21. I agree it is a condition ſubſequent, bu 
it ſhews the view of the teſtatrix, and that it might never be her daupht 
and therefore io give her intere{t would be contrary to the intention d 
teltatrix. 'Vhere are ſeveral caſes where the court has made a great ia 
to give children intereſt on legacies, particularly Acherley v. Vernon,! 
Wms 783. but that went upon particular circumſtances. Therefore, ! 
of opinion ſhe'can have no more intereſt than the maintenance in the® 
ume. 
Bilſon v. A legacy was given to an infant, the teſlator having a great deal of u 
88 ders. in bank ſtock. The executor was reſiduary legatee. A bill was deut 
Bunb. 240 in the Exchequer for the legacy. And the queſtion was, Whether t® 
e Os. ia bear intereſt, ard from what time? Chief Baron Pengelly and Baron 
Chan. 7272. g > . eln N 
it is a certain rule, that where a fund is certain, as where charged 0 
it ſhall bear intereſt, becauſe it plainly appears the rents are received! 
the fund on which it is charged produces a profit here, it is val * 
and therefore ſhould bear intereſt, and ſhould be from the teſtators © 
But this was oppoſed by Carter and Comyns, Barons, that it ſh 
bear intereſt from a year after the teſtator's death ; for as legacies at? 
paid after debts, the executor has that time to inquire, till which uns 
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re not payable, ſo not to bear intereſt ; which was agreed. A difference 
2s offered to be made, that as there was a legacy to an infant, it could 
ot be ſafely paid, and therefore could not bear intereſt. To which it was 
.nſwered by the Chief Baron, that it might be ſafely paid into the hands of 
in infant, having-proper evidence of the payment, as in Wentworth's Ex- 
cutor, 313- And by Carter; it may be paid into the hands of the guar- 
Jian having evidence: but if he takes ſecurity from the guardian which ſhould 
cove defective, there, as he doth not rely on the ſecurity the law gives, he 
uſt depend on that taken at his peril, 
The grandfather of the plaintiff, by will, after directing his debts and ed * 
epacies to be paid, gives all the reſt and reſidue of his perſonal eſtate to his 3 
randſon the p aintiff at his age of 21, and if he die before that age, then to 
he defendant Freeman, whom he makes his executor. The plaintiff 
brought his bill for the intereſt of the reſidue, to be paid to him during his 
afancy. The defendant Freeman by his anſwer inſiſted, that the plaintiff 
; not entitled to it, unleſs he attains his age of 21: but that it ought to ac- 
umulate : and if the plaintiff dies before 21, that it will belong to the defen- 
ant equally with the reſidue. The father of the plaintiff inſiſted, that the 
eſidue muſt be confined to what the teſtator left at the time of his death, 
and that the intereſt made after his death ought to be conſidered as an un- 
diſpoſed part, and go to him as next of kin to the teſtator, according to 


6 % he ſlatute of diſtribution: or if the court ſhould be againſt him in this point, 
_ f hat then he is entitled to receive it for the maintenance of the plaintiff. By 
"j he Lord Chancellour Hardwicke: I am of opinion, that the plaintiff is not 


ntitled to the intereſt that ariſes from this reſidue; and though the words 
ref and reſidue mult be confined to what ſhall be found at the death of the 
ellator, after his debts, funeral expences, and legacies are paid, yet, that 
he intereſt ought to accumulate till the plaintiff arrives at his age of 21, and 
ps often as it amounts to a competent ſum to be placed out by a truſtee ap- 
pointed by the Maſter, I am not quite ſo clear how the intereſt would go, 
if the accident ſhould happen of the plaintiff's dying before 21, whether 
0 the repreſentative of the plaintiff, or to the defendant Freeman ; but that 
1 is not neceſſary to be inquired into at this time. As to the father's claim, 
5 [ am of opinion he has no right to the intereſt, becauſe the teſtator has given 
all the rg and reſidue of his perſonal eſtate, ſo chat he cannot be ſaid to 
date have left any part undiſpoſed, and conſequently can have no title to it as 
next of kin under the (tatute of diſtribution, For as the deviſe of the reſi. 

due is contingent, it not veſting till the grandſon's age of 21, the intereſt is 


FT ſo likewiſe, and muſt accumulate in the mean time; nor can the father by 
"Fore. the rules of this court entitle himfelf to it as maintenance for the infant, 
15 hel decaule it is given by a grandfather to a grandſon upon a contingency of at- 


lining his age of 21 ; and as nothing is ſaid how the produce of it ſhall be 
applied, he is not entitled as a grandſon to be maintained out of the pro- 
duce, The law of natyre obliges only fathers to maintain their children : 


al of mt 


on od ualeſs the child, from the mean circumſtances of the parent, is in dan- 
Baron | ger of periſhing for want, the court will not direct the intereſt that ſhall be 

nde of a contingent legacy to be applied for that purpoſe : ſo, that unleſa 
8 * the parent is totally incapable, or under particular circumſtances, as hayiog 
i ; a dumerous family of children, and is bordering upon neceſſity, the law of 
bee the land and of nature make it incumbent on the patent to maintain his child. 
t ſhoold In the caſe of Acherley and Vernon, 1 P. Will. 783, where the teſtator 
"76 fl Mr. Vernon had left 6oool. to the plaintiff his niece, to be paid to her at her 


r ige of 21, and he inſiſted that the intereſt of this money ought to be al- 
ch un | x87 | +427 544: wind. 


: 
| 
N 
5 
4 
1 
= 
1 
, 
1 
ww 
' "Th 
1 
: 
7 
„ 
* oo 
: 
F E 
£ .£ 
5-4 
4 
55 
n 
3 
1. F 
E 
+ 
. 1 
1 
8 
"+ 
IP 
ws * i 
a 
- 
* . 
l 
15,98 
* » 
> 
url 
1 * 
1 
a7 
* L 
+ 
+ 
> : 
* +& 
* 
1 
A 
1%. 
NI 
os 
* 
. 
+ 
MP, 
- o 
1 
1 
4 \ 
& "3; 
4 Tak 
SY 
3 
e 
"a 
21 
1 
WF + 
4 
Nes 
1 
1 
1.538 
7740 
1 
1 
1 
vic 
Ys 
43 
' A 1.1" 
. 1 
IN. 
. x 
* 6 
* 4 : 
1 
45 4 
"C8 
[IS 
my 3 
8 * 
* 
1 T_ 
: 
bar 
% 
| — 
Ss. 
mr 
"x 
Ts" L 
1 
1 
4 
* F 
St 
16 7 
ns. . 
Fa : 
* 
3 2 
WE © 
LIM 
1 
* = 
"Wd 
2 
-# 4 
* Tg 
FH 
> 
** + 
IT 
+ 
CITY 
6 of 
"IE 
4 
e 
13 
2 
7X 
* 
13 
2 
8 
Ie "3 
* „ 
* 
_ 
4 
. 
54 
2 
* 
* | 
” IH F 
2 
1 
2 
E 
1 
* 7 
A 
_ 
8 
®. 
© 
4 
WY 
* 
_ 
: 4 
* 


* 
_ 


 LEGACIES. 


Jowed for her maintenance; Lord Macclesfield was ef opinion, that they 
tereſt in that caſe ought to follow the principal, for it was a veſted | 
and payable at 21. But, there, it was a ſum of money ſeparated and 
tached from the reſt of the eſtate, and a veſted legacy; here, it is a cy 
tingent one, and not a ſpecifick ſum, but of the reſidue of his perſonal eftaa i 
which makes a difference between the caſes; and the father like» iſe int 
preſent caſe is poſſeſſed of a good eſtate and in conſiderable circumſtany 
Therefore his Lordſhip decreed the, intereſt which has ariſen upon the mh 
due of the teſtator's perſonal eſtate fince his death, or which may atiſe, y 
be paid into the hands of a truſtee, to be laid out in real or government ſea 
rities as often as it ſhall amount to a competent ſum. | 
Heath v. The teſtator by his will gave 1 000/. a-piece to five brothers and fil 
Perry, (but who were no relations to him), to be paid to them at their reſpedip 
3 Atk. 201. ages of 21, in caſe they ſhould reſpeQtively attain that age, and not ode 
wiſe; and if any of them ſhould happen to die before they attain their rd 
pective ages of 21, that then and in ſuch caſe the legacy or legacis i 
1000!/. ſo given to them reſpectively ſhould be void. The legatees brought 
bill for intereſt on their legaties. By Lord Hardwicke Caſes of this hinl 
how far a legatee, who is not entitled to the payment of the legacy w 
mediately, ſhall have intereſt in the mean time, depend upon particu 
circumſtances. Some upon relationſhip, ſome upon the neceſſitie i 
legatees, and moſt of them upon the particular penning of wills; and ther 
is hardly one caſe which can be cited that is a precedent. for anote 
Some things are certain in theſe gaſes : for if a legacy is given genet 
at marriage or at 21, then the veſting and time of payment, are Wa 
ſame, and ſhall not veſt till marriage, or 21. To go one Rep fun 
where a legacy is actually veſted, as if given to an infant payable at 21 
yet it ſhall not carry intereſt, unleſs ſomething is ſaid in the will chat ben 
the teſtator's intention to give intereſt in the mean time. But all «ll 
caſes are ſubject to this exception, if it is in the caſe of a child; for then E 
a teſtator give it how he will, either at 21, or at marriage, or payables 
21, or payable at marriage, and the child has no other proviſion, the an 
will give intereſt by way of maintenance, for they will not preſume va: 
father ſo unnatural as to leave a child deſtitute, But in the preſent ak 
the legatees are mere ſtrangers to the teſtator; and nothing ſhall be tak be 
out of the eſtate for their benefit during their nonage. 
4 P. Wms. It hath been reſolved, that if one gives a legacy charged upon lat 
25, Which yields rents and profits, and there is no time of payment mention 
ia the will, the legacy ſhall carry intereſt from the teſtator's death, becail J 
the land yields profit from that time. | 
wid But if a legacy be given our of the perſonal eftate, and no time of ay 
Williams, ment mentioned in the will, this legacy ſhall carry intereſt only from lt 
22 108. end of the year after the death of the teſtator. 
a legac þ 
be Wet Seats by a parent to a child. whether by way of portion or not, the court will pt 
intereſt from the death to create a proviſion for its maintenance; and if payable at a certain 


and the child not otherwiſe provided for, the court will give intereſt in the mean time beſote i ur 
age. 1 Voz 310. 6 | "Rs | 


If a legacy be giyen charged upon a dry reverſion, here, it ſhall a 

_ Intereſt only from a year after the dea of the teltator, a year benz 
convenient time for a Lhe, | ] 

If 2 legacy be given out of a perſonal eſtate, conſiſting of mortgaf® 

carrying intereſt, or of ſtocks yielding profits half-yearly, it ſeems, in ® 

. Cale, the legacy ſhall carry intereſt from the death of the teftator- F 
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en + Legacy be brought into court, and the, legatee haye notice of it, ſo 

i WS: ir is bis fault not to pray to have the money, or that the money ſhould 
dba out, the legatee, in ſuch caſe, ſhall loſe the intereſt from the time 

co |S money was brought into court; but if the money was put out, the le» 

tan ſhall have the intereſt which the money fo put out did yiel. 

in th As to the quantum of intereſt, the ee have been various; 2 Atk. 343. 
00 the caſe of Guillam and Holland, Lord Hardwicke ſaid, where a portion 


charged upon land, and the will doth not mention intereſt, the court 

ll nat give any more than 4 per cent. though the legal intereſt is 5 per 

.: and this rule hath alſo been extended to the caſes of legacies and 

tions charged upon perſonal eſtate. 

n the caſe of Incledon and Northcote, Lord Hardwicke ſaid at firſt, as; Ak. 438. 
> more had been allowed for many years than 4 per cent. intere(} to chil- 

en for maintenance, he did not care to break through the rule; but af- 

rwards, in conſideration of the intereſt of money being altered lately, 

ortgages being then at four and a half, and ſeveral at five per cent. he or- 

red the children ſhould have four and a half per cent. intereſt. 

ln Bryant and Speke, Lord Hardævicle ſaid, the general rule is that le- 1 Vez. 171, 
Les out of real eſtate carry one per cent. lower than legal intereſt ; but 

out of perſonal, becauſe of the higher intereſt of money than land, they 

ll carry the legal intereſt, unleſs particular circumftances induce the court 


ther d yary therefrom. And this, he ſaid, was in conformity to the eccleſiaſti- 

othe, il court, which gives legal intereſt upon legacies out of perſonal eſtate, 

ra In Beckford and Tobin, it was faid by the Lord Chancellour Hardewicke, N 308, 
e tit jat in general the court exerciſes as large a diſcretion as to the rate of in- Jidinction 


reſt upon legacies, where intereſt is not particularly given, as in any caſe ; is now at 
ad that it is difficult to reduce it to a certain rule, The moſt general rule bath an end. 


en, between intereſt of legacies charged on land, and on perſonal eſlate (a; 7% we a” 


thet ad where nothing more, the court has ſaid, that land never produces profit are charged 
en k qual to the intereſt of money, and will follow the courſe of things, and give upon real or 
ble tereſt, where charged on land, one per cent. lower than the legal intereſt perſonal 
coun do, it was when the legal intereſt was at ſix ; but in general, where a le- m_— Hon 
e te acy is out of perſonal eſtate, the court gives five; and unleſs that is taken IF 2 


o be a ſort of rule, there will be no diſtinction between them. Never- liſhed prac- 
deleſs, in the preſent caſe, the fund out of which the intereſt was to ariſe tice to al- 


ielded no more than four, the court allowed but four per cent. ee LN 
A And note, 


though legacigs, not having the addition of the ward ſterling, are to be paid according 

9 the currency of the country, where the will was made, yet iutereſt thereon is to be computed ac- 
rding to the courſe of the court, at 4 ber cent , and not according to the rate of iatereſt in ſuch 

ountry. 2 Br, Ch. Rep. 47. 3 Br. Ch Rep. 53. ed | 


The Counteſs Dowager of Ferrers was, by ſettlement and will of her Ferrers v. 
late huſband Earl Robert, entitled to a jointure eſtate of 1000/1 u- year, e 
but was kept out of poſſeſſion by Earl Haſbington, the ſon of Earl Robert 5,1, a. 


13 
* by a former venter ; and inſiſted upon the arrears, and intereſt, from the 
c cl ume of her huſband's death; comparing it to the caſe of arrears of an an- 


Duty, or rent-charge, which are decreed to be paid with intereſt. By 
Talbot, Lord Chancellour—The arrears of an annuity or rent-charge are 
oer decreed to be paid with intereſt, but where the ſum is certain and 
bxed; and alſo where there is either a clauſe of entry, or nomine fence, 
or ſome penalty upon the grantor which he muſt undergo, if the grantee 
lued n law; and which would oblige him to come into this court for re- 
leß which the court will got grant but upon equal terms, and thoſe * ; 


Renneſey 
v. Parrot, 
1 Ch. Ca. 
60. 


Harvey v. 
Harvey, 
2 P. Wms. 


21. 
2 


Barlaw v 
Grant. 
x Verna, 


8 


uncertain, And though it may be faid. that the lady is entitled toy 


eſtate would bearit; for every one muſt fuppoſe it to have been the int 


_ ought to have intereſt allowed him during his infancy, in order ſot 


upon an allowance of 164. a-year, for keeping the* legatee at ſchool. » 
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be no other but decreeing the grantor to pay the arrears, with intereſt 6 
the time, during which the payment was withheld ; but intereſt for i 
reats and profits of an eſtate was never decreed yet, the ſame being entin 


eſtate of 1000. a- year, yet that is not ſufficiently certain; being only 
perception of the profits of an eſtate, which are not to be paid at any w 
time, but only as the tenants of the land bring them in, ſome at one d 
tain time, ſome at another. _ 

A legacy was made ales. at the age of 21 years. The legatee hy 
guardian brought a bill againſt the executor for maintenance, ſugoeliy 
that he had none. The executor demurred ; for that the plaintiff way 
der age, and the legacy was not payable till 21, and therefore no cauſ 
ſuit. Byt the demurrer was over-ruled. h 

The teſtator being ſeiſed of a real eſtate, and poſſeſſed of a perſonalt 
tate, and having ſeveral children, deviſeth all his real and perſonal ei 
to his eldeſt ſon, charging the ſame with 1000l. a- piece to all his young 
children, payable at their reſpective ages of 21 ; but in the will no now 
is taken of maintenance for the younger children in the mean time, 
younger children bring their bill, in order to recover intereſt, or ſox 
maintenance during their infancy. Upon which, the Maſter of the Rd 
decreed, that the younger children ſhould recover maintenance. Het 
ſerved, that theſe being veſted legacies, and no deviſe over, it would 
extremely hard that the children ſhould ſtarve, when entitled to ſo cosi 
rable legacies, for the ſake of their executors or adminiſtrators, whoj 
the caſe of their deaths would have the ſaid legacies : that in this caſe, 
court would do, what in common preſumption the father (if living) vn 
and ought ta haye done, which was, to provide neceſſaties for his d 
dren : that a court of equity would make hard ſhifts for the proviſion 
children; as where younger children were left deſtitute, and the eldeſt 
infant, equity would make ſuch a liberal allowance to the guardian of 
eldeſt, as that he might thereout be enabled to maintain all the childr 
and for the ſame reaſon the court would likewiſe take a latitude in this at 
that ſince intereſt was pretty much in the breaſt of the court, though 
will were ſilent with regard to that, yet it ſhould be prefumed that the 
ther, who gave theſe legacies, intzaled they ſhould carry intereſt, if 


& & „ $ 


tion of the father, that his children ſhould not want bread during their! 
fancy : that for this reaſon it had been held, that though a legacy were 
viſed over in caſe of the legatee's dying before 21, yet the infant legit 


maintenance; with this difference only, that where the eſtate has appt 
tc be ſmall, the court, in whoſe diſcretion it always lies to determine 
quantum of intereſt, has ordered the lower intere(t.; and it ſeemeth, 
if one, not a parent, gives a legacy to an infant, payable at 21, wit 
any deviſe over, and the infant has nothing elſe to ſubſiſt on; the en 
will order part of this legacy, in order to provide bread for the infant 
be paid preſently, allowing intereſt for the ſame to the perſon payiag it, # 
of the — principal; though this is done very ſparingly. 

Upon a bill for cool. legacy given to a child, the defendant in 


was objected, that only the bare intereſt of the money ought to have bf 
expended in his education, and not to have ſunk the principal, as 04 
2 the defendant had done. But the Lord Keeper thought i fi 
| caſo 


LEGACIES. 
PR aſonable ta be allowed; and faid, the money laid out in the child's edu- 
"Y ion was moſt advantagequs and beneficial for the infant, and therefore 
entin  (hould make no {erupt of breaking into the principal, where ſo ſmall a 
d to m was deviſed, that the intereſt thereof woyld not ſuffice to give the le- 
br, tee a competent maintenance and education; but in caſe of a legacy of 


0l or the like, there it might be reaſonable to reſtrain the maintenance 
| the intereſt of the money. 


on or other, {hall not be diminiſhed by the father; becauſe he is obliged 
> maintain his own children: as in the caſe of Darley and Darky, A 
ill was brought by the plaintiff for two legacies of 50/. each, left to him- 


e. nd his ſiſter under the will of their grandfather, and for the intereſt 
* dat had been made thereof. The ſiſter's legacy he claims by aſſignment 
he 


om her. The defendant, being executor to the father, inſiſts he is not 
dbliped to account to the plaintiff for principal or intereſt, one hundred and 
re pounds being expended for putting him out apprentice, and much more 
han fifty pounds in the maintenance and cloathing of the filter. By the 


„ Who! Lord Chancellour Mardwicke : where legacies are given to à child by a te- 

caſe,! ation, a father cannot make uſe of ſuch legacy in maintenance of the child, 

* but muſt provide for him out of his own pocket; nor can he ſet him out 
is > 


n the world, or put him out an apprentice, or clerk, with the money ari- 
ng from the legacy; and if he does, he ſhall not be allowed it. And he 


eldeſt rdered intereſt to be computed on the legacies given to the plainriff and 
an ade after, from the time they reſpectively attained their ages of 21, at 5 
child cent. and that what ſhould be found due for principal and intereſt of 
this a heſe legacies be paid by the defendant to the plaintiff, he having admitted 
ough aſſets of the father for that purpoſe. 


| all and every the child and children of his three daughters, (excepring 
were ſuch of his prandfons as ſhould be in poſſeſſion of real eſtates before 
nt ley deriſed,) ſhare and ſhare alike, until the youngeſt of his ſaid grandchil- 
r for dren ſhould attain his or her age of 21 years; and in caſe of the death of 
ap 2" y of his grandchildren (before the youngeſt ſhould have attained the age 
rmine of 21 years) who ſhould have married, and have iſſue, the child or chil- 
eth, dren ſhould be entitled to the ſhare of the parent fo dying. Upon the. 
vn bearing of the cauſe, Lord Chancellour refuſed to direct the Maſter to 
the > conſider of a proper allowance for the maintenance of the younger chil- 
infant dren of the teſtator's daughter's ; holding the reſidue of the rents, Cc. 
ng 1, K to be an accumulating fund for the benefit of the children, and to be paid 
. to them, when the eſtate became diviſible ; and that, until it appeared 
t in that the parents were incapable of maintaining the children, he could not 
hool. onder any part of the rents, Nc. of the eſtates to be ſo applied, It was af- 
dave. terwards moved. on the part of the defendants, that the minutes of the de- 
f " ere ſhould be amended by inſerting a reference to the Maſter to conſider 


of a proper allowance to the parents for the maintenance of the —— 


75 


But if the legacy is deviſed over; it ſeemeth ta be otherwiſe ; and that 1 Ch Ca, 
court in ſuch caſe will not diminiſh the principal, but only allow the Leech v. 
'erelt thereof to the firſt legatee, until the time that the legacy ſhall be- H. 26 K 27 


"me payable. ; C. 2. Prec. 
| Ch. 195. Brewin v. Breu in, E. 1702. 


Alſo a legacy in the hands of the father given to his children by a rela- 3 Atk. 559. 


7. C. by his will velted his eſtates in truſtees, to pay certain annuities, Hughes v. 


and ſubje& thereto, to pay the reſt and reſidue of the rents and profits, di- A rr 
vidends and intereſts, for and towards the maintenance and education of — 386. 


/ 
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Andrews v. : 1 | 
Partington, his grandchildren at 21, and the produce. in the meanwhile, to trula 


3 br. Ch. 


Rep. 60 


Clive v. 
Walſh, 
Br. Ch. 
Rep. 146. 


the lifetime of the parent: that this would amount to a gift to the pum 


the future maintenance of the children. But afterwards, by conſent of i 
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It was ſtated that J. S. the huſband of one of the daughters, had by 
ſeven children, whom, though without allowance, he might ſupport wn 
ably to his own rank, he could not in proportion to the additional ſom 
derived from the teſtator. That the rule was, that wherever 2 nl 
pance was given by the will, the child ſhould have it, and a caſe was «i 
where the direction was, that a ſum for maintenance ſhould be paid 9. 
father; and Lord Thurlowe ordered a future maintenance to be allow 
and upon further application, ordered a ſym to be paid for the maintew 
of the children, prior to the firſt application. The Lord Chancelloar lM 
the practice was, to refer it to the Maſter to inquire whether the pu 
were of ability to maintain the children; if not, then to report wk 
would be a proper maintenance; and this practice did not vary when 
maintenance was directly given by the will, unleſs in caſes where ity 
given to the father, under which circumſtances it was a legacy toh 
His Lordſhip therefore referred it to the Maſter to inquire into the b 
of the parents to maintain the children : and afterwards, upon petity 
ſums were erdered to be allowed for the purpoſe of J. S., who was rex 
ed not of ability to maintain his children. But, although the Maſter n 
the allowance from the date of the decree, the Lord Chancellour orden 
it to the date of the report. 


A grandfather, having given ſeveral legacies, bequeathed the reſide 


for their maintenance, and appointed four truſtees, of whom the fav 
was one. F. S., one of the truſtees, had expended 4ool. in the mam 
nance of the children, previous to any report as to the ability of the wh 
rent to maintain them. The queſtion was, Whether he ſhould be allo 
the ſum ſo advanced, and, whether any maintenance ſhould be allowed wn 
children before the report? For the truſtees, it was inſiſted, that wil 
words of the will were imperative upon the truſtees to allow a maintenaan 
and that this had been done in the caſe of Fitzgerald v. Carey, Mich. 11 
Lord Chancellour ſaid, although where there has been a bigotted fats 
who would not educate the child in the proteſtant religion, the allows 
has been made to the truſtees, it was contrary to all rules, that the ug 
tereſt, veſled in the children, ſhould be applied to their maintenance i 


of ſo much as ſhould be neceſſary for the maintenance, and che father bei 
a truſtee can make no difference. He therefore ordered the reference 
be only as to the ability of the parent, and what would be neceſſary it 


children in England and adult, their proportions were ordered to be paid 
Lord Clive deviſed a ſpecifick landed eſtate to truſtees for a term of en 
with remainder to his ſon Robert (his ſecond ſon) for life, with remainddl 
over, The truſts of the term were, to raiſe a maintenance till 21, © 
to pay him an annuity of 1000. till he ſhould attain the age of 25 yn 
when the eſtate was to veſt in poſſeſſion, and to apply the ſavings, to 10 
a perſona] fund for other purpoſes. He then gave his perſonal eſtate 
truſtees ; he gave to Robert and each ot his younger ſons 30, ocol., and 
each of his Eee 20,0001,, at 25 in the meanwhile to raiſe mam 
nances till 21, and from thence to pay 12000. per annum to the boys 
25. Lady Citve filed a bill to have the two allowances for the ſecond fot 
during his minority. Lord Chancellour—There is not ſufficient in db 
will to extract any thing from it, but what is expreſſed. The truſt of ® 


2 is to raiſe maintenances, but there is a further intent to take the s 


ts till 25, and convert them into a perſonal fund for other burt 


* 
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bc provide, an anpuity till that age. The perſona! eſtate is to be laid 
in good ſecurities, and out of it he provides 30,000. for Robert, he 
pg then no-other younger ſon : no intereſt is to be allowed, but a main- 
nce ; ſo that Robert is, as to that maintenance, in contemplation, as 
as the other younger ſons. The argument that he ſhall not have this, 
aſe he bas another proviſion, would apply equally to the annuities from 
ill 25, and no one could ſay he was not to have the two annuities, 
has given more by way of maintenance to the ſon, to whom he bas 
n a larget eſtate. It muſt be referred to the Maſter, what allowance 
Abe made, and the reſt muſt accumulate for the uſe of Robert. 


mean time is added, though it is not given in expreſs terms; and Acberly 
ernon was determined upon. the idea, that the teſtator put himſelf in loco 
is. All the other caſes upon the point, whether the adminifirator of the 
tee is entitled to the legacy immediately, or muſt wait till the period, at 
h the legatee would have been entitled to it, depend upon this. I hope 
will be conſidered. as a ſettled point, upon which executors, may not be 
to the expence of defending, unleſs at the peril of coſts. I think a wife 
Id certainly come under the ſame exception as a child. I do not find 
the books; It can hardly ever happen, that a wife has not ſome other 
nion; and that may make a difference in; the caſe of a child. If 
ntenance is given generally to the child, ſo that the whole may be ex- 
ſted by the maintenance, that ſhews the teſtator meant it to carry inter- 
but, if a partial maintenance is given, as, if an annual ſum leſs than 
intereſt is given for maintenance, the child ſhall have no more z and the 
cutor paying that ſum, ſhall have all the reſt, | 0 


liſpoſed of, and therefore falls into the reſidue. 


will to leave 500!. at her death to her nephew D. who ſurvived the tel- 
or, but died before his aunt. _ His repreſentative is entitled to it. Deſire, 
preſling the will of the teſtator, amounts ta. a legacy, and the word [ave 
les no difference; to leave or pay at her death being the ſame; The 
acy being out of perſonal eſtate payable on a contingency, it is a clear 
mand, notwithſtanding the death of the legatee before the contin- 
T 7. 


n n 


1) Tegaci es, in what Court, and how p2operlp 
8 retoverable. 8 


(Ae 
in of 


x 


t is a rule, that a legacy payable at any given time whatſoever, does not By the 

y intereſt till that time, whether it is a veſted intereſt or not: the time Maſter of 
,yment muſt govern, the commencement. of intereſt ; with this difference the Rolls,in 
„ that a legacy given by a parent to a child ſhall carry intereſt from the. 5 
of the teſtator on account of che obligation attaching upon the perſon, ; yes. "TR 
gives it, and becauſe dt is in nature of a portion: therefore intereſt in 16. 


f there bea fund, whether reſiduary or particular, given to A. for life, Shawe v. 
| afterwards, upon a contingency. which contingency does not take effect * 
dn the death of the tenant for life, the intermediate intereſt is an intereſt Rep. 152. 


v. Wyndham, 3 Br. Ch. Rep. 58. 


A teſtator by his codicil defired his ſiſter out of che money given her by Medlicot v. 


beep) That aſſumpſit will Ne for a legacy upon 2 promiſe by an executor in conſidera- 
allets, was determined in Atkins v. Hill, Cowp. 284. Hawkes v. Saunders, 14. os. 


; | . ©; _ - 
4 F * * *- — * * » 
N : — ** 4. 


* 84 


78 OY | LEGACIES. 


But theſe caſes ſeem to be quite overturned by a ſubſequent caſe of Decks v. Strutt, 5 Term 
690. lt is true, that in this laſt caſe, it was ſtated that the executor made no expreſs 
pay, whereas in the two ſormer caſes an ana promiſe was admitted: yet the argument; df 
of the thiee judges who decided the laſt cafe, proceed upon general grounds, and deny the jag 

dition of the common law courts over the ſubject of legacy, as well where chere has been avi 
preſs, as where only an implied promiſe. ; 24 | 


3 Salk. 223. But the uſual remedy in ſuch like caſes is in equity. 
Toth. 114. It is ſaid, that where the ecclefiaſtical court, and a court of equity I 
Pr. Ch-548. 4 concurrent juriſdition, whichever is firſt poſſeſſed of the cauſe has a li 
Soak to proceed ; and the ſame of all other courts. However, where the huſtul | 
hath ſued in the ſpiritual court for a legacy given to the wife, the coun | 
Chancery bath granted an injunction to ſtay proceedings; becauſe the wh 
ritual court cannot compel him to make a ſettlement upon her. © ml 
1 Vern. 26. So, where a perſonal legacy was given to an infant; it was holden, 
the ſame is more properly-cognizable in Chancery than in the eccleſizliaf 
court; and if the matter had proceeded to ſentence in the ercleſiaftd 
court, yet it was proper to come into Chancery for the executor's inde 
nity; for in the Chancery, legatees are to give ſecurity for the money, ix 
not in the ſpiritual court; and the Chancery will ſee the money put ou 
the children, bl h . 

x Alk. 491. So, where there is a truſt, or any thing in the nature of a truſt, « 
withſtanding the eccleſiaſtical court hath an original juriſdiction in legics 
yet the Chancery will grant an injunction to ſtay the proceedings in the «fi 

x p. ms. cleſiaſtical court, truſts being properly cognizable only in equity. Anal 

$75- 544 executor being in equity conſidered as a truſtee for the legatee, with rei 
to his legacy: and as truſtee, in certain caſes for the next of kin, as wi_ih 
undiſpoſed ſurplus 5 hence the true ground of equitable juriſdiction in the 
caſes.” / | 191 

4 Atk. 361. So, whete a will is ſuppreſſed or deſtroyed, the ſuit for a perſonal leꝶ 
may be in equity in the firſt inſtance, without reſorting to the ſpiritual cot 

otherwiſe it would put the plaintiff-upon great difficulties: for in the ſj 
tual court, the plaintiff muſt prove it a will in writing, and muſt fiber 

prove the contents in the very words, and muſt alſo prove the whole ni 

though the remainder of it doth not at all belong to, or regard his leg 

which the temporal courts do not put a perſon upon doing. Moch mt 

when the legacy is charged both upon perſonal and real eſtate ; for a 

the real eſtate, there is no occaſion to reſort to the eccleſiaſtical coun 
all. | 

1 Roll. | Legacies may be recovered in the ſpiritual court againſt an adminiſral 

Abr. 919. with the will annexed, or againſt an executor of hit owon wrong. 

iCh Ca An executor may in ſome caſes be compelled to give ſecurity to payi 

poked gacy ; as, where 1000. were deviſed to a perſon, to be paid at the af 
21 years; upon a bill exhibited againſt the executors, [ſuggeſting a dig 
vit, and praying that he might give ſecurity to pay the legacy when dis 

was decteed accordingly. Y | | OS 2 

Swinb. a, A teſtator deviſed 8000. to an infant, to be paid by the executor i# 
40. Law the infant ſhould attain the age of 21 years. The infant by his guar 

of Ex. 187 exhibited a bill, that the executor might give ſecurity for the payment 0 
money. It was decreed accordingly. 

Pr. Ch. 71. A teſtator bequeaths his perſonal eſtate to his wife for life, and tba 
ſhould leave at her death to be equally diftributed between her kindred 
his own. If the eſtate be ſo ſmall, that ſhe cannot live upon it 

ſpending the ſtock, it ſeems, ſhe ſhall not be obliged to give ſecurity ; c 
wiſe, ſhe ſhall. 
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LIBEL. "9 . 
. perſon poſſeſſed of a leaſe for years. deviſe that his executor out of 2 Roll. 
nile profits thereof ſhall pay to every one of his daughters 200. at their full Abr. 285. 
oft the executor may be ſued in the ſpiritual court to put in ſurety to pay 
e 


legacies, and no prohibition ſhall be granted ; for this is to iſſue out of a 

nel. | 

But where 500l. were given to the grand-daughter to be paid at 21, or 1 Ack. 505. 
riage; and if ſhe died before either of thoſe contingencies happened, then 

o over to another; it was ſaid by Lord Hardwicle, as the legacy was 

iſed over, nothing veſted in the grand-daughter till one of the contingen- 

ſhould happen; and therefore ſhe was not entitled to have the legacy 


red. 
he court of Chancery will now, immediately upon the coming in of the gtrange v. 
utor's anſwer, order ſo much as he admits to have in his hands of the Harris, 


a, thy Ror's property to be paid into the Bank. It was formerly thought ne- 3 Br. Ch. 
ſtall ary for the plaintiff to ſhew that the executor had abuſed his truſt, of Rep. 365. 
Palle the fund was in danger from the inſolvent circumſtances of the ex- 

. | 


TT ———————— d — 


* 9 
As —_— 2 "I : ao Bo = * * oY —Y > 


Libel is) 2 Stra. 791. But an indictment for a libel reflecting on the memory of a deceaſed per- 

re o0n0t be ſupported, unleſs it ſtate that it was done u ith a Eefign to bring contempt on his fa- 

* es to ſtir up the hatred of the king's ſubjects againſt his relations, and to induce them to break 
ace in vindicating the honour of the family. Rex. v. Topham, 4 Term Rep. 126 


n information need not charge the offence to have been committed vi Rex v. 


al lem is ; for a libel is not in itſelf an actual breach of the peace, but only — 
1al cc Is toit, Neither need it charge the libellous matter to be falſe, for it is Rep. 4. 

the ſp neceſſary to prove it to be 7 | mm | 

Hiker bebe das Wl 1 N 

hole vi Ry) GY 1 FT * 

* (A) What ſhall be ſatd a Libel: And herein, . 

En age 491 
for a ! every perſon) (a) As, that he hath the itch, and ſinks of brimſtone, Villers v. Mall 2 
| court - 403. So where the mayor of Northampton ſent the Lord Halifax a licence for keeping a pub- 
ouſe. 1 Str. 422. | 
lence it bath) 2 Wilf. 403. 

p pay In order was made by a corporation, and entered in their books, ſtating Rex v. 


the af A. B, (againſt whom a jury bad found a verdi& with large damages, 3 
aon for a malicious proſecution for perjury, which verdict had been Nag ah 
en dis med in C. B.) was actuated by motives of publick juſtice, c. in pre- 
ag the indictment. This was adjudged to be a libel reflecting on the 


-u!or Vi viſtration of juſtice, for which an information was granted againſt the | 
is guar vers who made the order. | | FA 
ment G! t Thuugb) Where che libel contains pointed charges, which, if falſe, *nay be denied by 4 
complaining, an information will be granted, unleſs the party complaining denies ſuch by 
nd that td charges on oath. Rex. v. Miles, Dougl. 284. Rex. v Haſwell, Id. £87: But an ex- 252 
indred e affdarit is not neceſſary, where the party libelled is abroad, at a great diſtance, or the 15 
it v matter of the charge is general imputation, or an accuſation of criminal language holden A 
"$5 t. See the laſt caſe, 1 
my | Page 492 : 
wert a man) Rex v. Maſters, Say. Rep. 122. S. P. 2 15 


3 Wooddeſ. 
Fry Bull. dant may juſtify in an action for libel, as in a common action of (lai 
N. P. 3. And with reſpect to libels charging 3 man with an indictable offen 
where feems now the prevailing d | 
x Saund. har the truth of the — paper: ſuch a. plea was allowed ai 
199 and murrer (3) in the Common Pleas; 

„ the King's Bench, that court reverſed indeed the former judgment 


| thoſe were appears to have been taken of the at large, except that one i 
33 learned judges remarked, that *' if the plaintiff had been a common ſn 
from che oc ler, (as nt? the defendant ought to have indicted him z but be 


eaſion, than no right to libel him in that way; which may be thought to give i; 
the truth, of countenance to what now perhaps may be called the old opinion. 8 her 
<a ag meg libel may be very ſcandalous, and very pernicious in its effects = - 


one being a charging the party libelled with an indictable offence. In that caſe, f 
parliament- a very ſenſible writer, as'l know of no determination, that the truth d 
ary, and the libel may be pleaded in juſtification, I am at liberty to obſerve, the pm 
ger. bag lence of ſuch an opinion would not be very ſeaſonable, nor very cond 
ceeding. to the peace and wellare of ſociety. 5 abs ad 
So, in the caſe, 4 Co. 12. b. &c. which was an action of ſcandalum magnatunton the ſtatute, the 
- was a relation of circumſtances to extennuate and explain the ſcandal, which is conſidered 234% 
diſtin& defence from alleging the truth of it. Poph. 67, 69. 2 Mod. 166. 1 Freem. 243. 
J Anſon v. Stewart, x Term Fep. 748. jy 


In an indictment or information for a libel, where iſſue is joined 6 
. guilty, the ſtatute of 32 C. 3. c. 60, declares and enacts, that the 

may give a general verdict on the whole matter, and the jodge ſha 
require them to find the defendant guilry, merely on the proof of pu 
ing, and on the fenſe aſcribed to the fuppoſed libel in fach co 0 
formation. But the ſtatute does not expreſs that the truth of the c A 
ſhalf be a defence, and is wholly filent as to aRions: of ſcandalum 
tum, or for a libel. OE. leber; : | 


B 5 <> = + - 4 — e 
= . — — IF » 
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LIMITATION OF ACTIONS. | 91 
9 (B) Tho ſhall be ſaid a Libeller: And herein, 


F a defendant has owned himſelf to be author of a book, errors of Rex 1 13 
the preſs and ſmall variations excepted, it is ſufficient to entitle the pro- 446. 


\tor to have the book read, and the defendant ſhall be put to ſhew, that 
were material variances. |; 
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And on this) Rex v. Almon, 5 Burr. 26997. Proof that the defendant gave a bond tothe ſtamp» 
ce for the duties on the advertiſ-ments in a newſpaper under the ſtatute 29 Geo. 3. c. 50 Y 10,z 
\ had cecaſionally applied to the ſtamp-office reſpeQing the duties, was holden to be ſufficient 
nce of his being the publiſher. 4 Term Rep. 126. 


If a man ſends a libel to London to be publiſhed, it is his act in London, Ren Mid- 
he publication be there. 1 33 


2 &- 


Limitation of Actions. 


3) Of the Limitation of Real Actions purſuant 


to 32 H. 8. c. 2. and 21 Jac. 1. c. 16. | 

. | , Page 50z 
{I by the ſeid\ An | ſ it is in Comyns' Digeſt, tit. Temps, (G. 3). But Mr. Reeves itates it 
be ty years. 4 Vol. 268. h | 


{If 4 by deed) Mo. 31. 8 P. According to Sir W. Jones, this exemption of rent ſhould be nn» 
ſtood with this qualification ; that the certainty of the rent ſhould appear in the deed ; becauſe 
herwiſe the guat or quality of the rent is no more aſcertained by the deed, than if there was net 
ex.(ting. Therefore if the rent is created by reference to ſomething out of the deed, as by 
eving ſuch rent as the perſon reſerving pays over, without expreſſing what that is, and the lat- 
rent not having commenced by decd is one, of which ſeiſin is the proper proof; in ſuch a caſe 
in, as Sir W. Jone« thought, is equally requiſite to both rents, and, conſequently, both ought 
be equally deemed withia the limitation of this ſtatute. Sir W. Jon. 238. 


oO ESSE 22858358 5 
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(Bye t Mar.) Thi: ſtatute, fo far as regards advoryſ-mr, is no longer of any uſe; it being en- 
ed by 5th Ann. e. 18. that no uſu: pation ſhall diſplace the eſtate of the patron, and that he may 
ſen! on the next avoidance. as if there had not been any uſurpation; which proviſion, in effect, 
5 away all limitations of ſuits about the right of patronage. | 


In the year 1772, an attempt was made to limit the claims of the 


4 of durch; but happily failed. a F | 
e Neither was the crown bound by any of theſe ſtatutes, the ancient doc- 9 Geo. 3. 
hal ne being alem tempus occurrit regi. But by a late ſtatute, the crown is © 10 h. 1. 


| rred from recovering any eſtate or hereditamen:s, (other than liberties | 
nt f iraachiſes,) where the title did not firſt accrue within the laſt ſixty 


* 


) Of the Limitation of Time in regard to-Atti- 
ons on Penal Statutes. 1 
1H ate een 
in the Exchequer-chamber,, hald, that a 


ak Ky in the King's Bench, 2 e 233. Accordingly, in two ſubſequent 


8 2 * 
* —— — —— — 
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8 | LIMITATION OF ACTIONS. 


caſes, it was holden to be a good commencement of the ſuit in a penal action. Bridges v. 

and Hardiman v. Whitaker, cited in 2 Burr. 950 3 Burr. 1423. Cowp. 454. But if it be reply 
to a plea of the ſtatute of limitations, the deſendant, in order to maintain his plea, may aver th 
real time of ſuing it out, in oppoſition to the e. 2 Burr. 950. 3 Burr. 14 3. 


* * —_—_ * RY 


— — 


O) Of the Limitation of Time in regard to pa 
Page o onal Attions, purſuant to the 21 Fac. 1. c. 16; 
| And herein. dl 


(Here we fball) Vide tit. Evidence, 2 Vol. 3it. F ' 
Page 510 . AE, | = 

"(It ſeems clearly) (5) But the rule of equi:y, that the ſtatute of limitations does not bar a 
eſtate, holds 144 & as between cefluy gue [ru/t, and truſtees, not between ceſtuy que truſt and iruſt u 
one fide, and firangers on the other; for that would be to make the ſtatute of no force at all; i 
cauſe there is hardly any eſtate of conſequence without ſuch truſt, and fo the act would never tw 
place: therefore, where a ceftuy que truſt and his truſtce ale both out of poſſeſſion for the time limit, Wl 
the party in poſſeſſion has a good bar againſt them both Per Lord Hardwicke, in the ca: dM 
erer v. Mackworth, 2 Eq. Ca. Abr. 579. pl. 8. See too Towaſhend v. Townſhend, 1 Br. d 

ep. SSA. . 5 


(II ſoems io be) And therefore, to a bill ts redeem a mortgage, if the mortgagee has becn i 
pol twenty years, the ſtatute of limitations may be pleaded. Aggas v. Pickerell, 3 At 
225. And indeed a demurrer has been allowed in this caſe, where the poſleſſion has appean 
upon the face of the bill, 3 P. Wms. 257. note B. 1 Vern. 418. Bunb. 54. though later cls 
* to be to the contrary. Aggas v. Pickere!l. ai ſupra. Deloraine v. Smith, 3 Br. Ch. n 
394+ 1 hy 
Page 511 


(Ibis Statute) Fenton v. Emblers, 1 Bl. Rep. 353. 
(So in aſſuwpſit) So, in equity. 3 Atk. 50. | 


\ 


Witter- A bill of exchange was drawn payable at a certain future period, fork 
ſheim amount of a ſum of money lent by the payee to the drawer at the in 
8 of drawing the bill. The payee was allowed to recover the money ons 
Carli, action for money lent, although ſix years had elapfed, fince the time vl 
x H. Bl, the loan was advanced; the ſtatute of limitations beginning to operate aj 
Rep. 637. from the time when the money was to be repaid, that is, when the bl 
became due. | 
2 „Io a bill, on an equitable title to a preſentation to a living, ſeeking 
2 compel the defendant to refign, plenarty fix months before the bill u 
2 P. Wms. f go, p y | 
403- Gled may be pleaded in bar; the ftatute of Vgſminſter the ſecond bei 
Bote'er v. conſidered for this purpoſe as a ſtatute of limitation, in bar of an 1 
2 as well as of a legal demand. But if a guare impedit is brought before it 
. 3 Ack. 458. 6x months are e pired, though the bill is filed after, it may in ſome ab 
be a ground for the court to interfere, and, conſequently, plenarty wi 
BY not in ſuch caſes be pleadable in bar. 
South ses If @ bill charges a fraud, and that the fraud was not diſcovered i 
| 7.'within fix years before the filing of the bill, the ſtatute of limitation! 
— ane not a good plea, unleſs the defendant denies the fraud, or avers, that 
Wms, 143. fraud, if any, was diſcovered within fix years before filing the bill. 
But even at law, fraud will-nct prevent the ſtatute of limitations from operating, though dil 
vered by the plaiotiff within fix years Lefore the commencement, unleſs it can be ſhewn that i 
ant was conu.ant of it. Bree v. Holbech, Dougl. 655, 


Bicknell v. Upon a bill for diſcovery of a title, charging fraud, and praying , 


Gough, - ſeſhon, the ſtatute of limitations alone is not a good to the diſco? 
ſeſſion, the good plea-to the 
Far, ry ; for the defendant muſt anſwer to the charge of fraud. 


* i Fa p 3 
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Alhough the ſtatute of limitations is a bar in equity to the claim of a Mack worth 
bt, it is not to a diſcovery when the debt became due; for if that is ſet 5 * ry 

th, it will appear to the court, whether the time limited by the ſtatute wat 
lapſed. . 6 

Tie {latute of limitations may be yon to a bill of reviyor, if the pro- Holling- 

r repreſentative does vot proceed within fix years after abatement of a [bead e caſe, 

it, provided there has been no decree. 743. 

| With reſpect to certain ſuits in the ſpiritual court, it is enacted by.. 27. 

z. c. 44+ that no ſuit for defamatory words ſhall be commenced in 

any of the eccleſiaſtical courts, unleſs the ſame ſhall be commenced with- 

in fix calendar months from the time when ſuch defamatory words ſhall 

bave been uttered.” And by 5 2. * no ſuit, ſhall be commenced in 

any ecc ſeſiallical court for fornication.” or incontinence, or for ſtriking 


te a or brawling in any church or church- yard, after the expiration of eight 
* calendar months from the time when ſuch offence ſhall have been com- 


mitted.” 


Ok the Exceptions in the Statute 21 Fac. 1. 
0. 16. and what will ſave a Bar thereof: And herein, 


ter But, though the exception iu the ſtatute is ſo far limited to tranſactions Cat ling v. 
Wherely between merchant and merchant, that where there is no item of Skoulding, 

count at all within fix years before the action brought, the plaintiff will 5 Term 

precluded, unleſs he can ſhew that the accounts were between merchant Rep, ay. 

dd merchant, Nc; yet a mutual account of any ſort between a plaintiff 

d defendant, though neither of them of the deſcription of merchant, 

r any item of which credit has been ou within fix years, is evidence 


forth a promiſe to pay the balance, and will take the caſe out of the ſtatute of Cotes v. 

he te tations. But where all the items of an open, unliquidated account are * Þ 

y 00.8 þ one fide, the laſt item which happens to be within fix years ſhall not 1 

ne whe aw after it thoſe that are of longer ſtanding. | 

ate oth This exception is not confined to Engliſhmen, who may occaſionally go nar th 

the WINE 10nd ſea, but is general, and extends to foreigners, who are conſtantly Bl. Rep , 
ſident abroad. 723. a 


eking As the ſtatutes of 21 Fac. and 4 and 5 4. are both expreſs, that the King v. 
bill ws ty to be excuſed muſt be beyond fea, of courſe Scotland is not included Walker, 


nd ben the exception. 2 
uit If a plaintiff be in England at the time the cauſe of action accrues, the 8 
22 e of limitation begins to run, ſo that if he, or, if he die abroad, his — Wir 
0 rlonal repreſentative, do not ſue within fix years, the ſtatute attaches; 1 34. 

ty d this, though the perſonal repreſentative were abroad at the time of 


e teſtator's or inteftate's death. 

rered de abſence of one of ſeveral co-plaintiffs will not prevent the ſlatute of Perry v. 
irations tions from attaching; for it lays the others under no diſability of * i 
unt be b © We Rep. 316. 4 
| Page 3514 
ugh dis (If 4. receiver) Note; This ſtatement of the faQs of the caſe of Curry v. Stephenſon is in- 
vn that # ek. It appears from Skinner's Report, that the money was not received by A. until after 
ks of the inteſtate t ſo that, beſore adminiſtration was granted there was no perſon who 
acm it; and the ſtatute begins to operate only from the time a right to demand the 2 


r 


aying Þ E veſts in ſome one. In Stanſoru's caſe the fine was not levied till er the des 5 
e diſco ſuteſta e. Had the money been received in the lifetime of the perſva who died inteſtate, 2 
at perſon would have had a right of action againſt 4. veſted in him, and from that bd the * . 
ie of would have commenced; va the ſtatute would have been a bar, For, when 7 
A once 


- 
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once the time of Emitation has begun to rum, it ſuffers vo interruption from the death of cx 
claimant, nor does it revive in favour of any perſon upon whom the right of claim may devdy 

(Bur if an) It is a noble, beneficial act. Per Wilmot, J 1 BI. Rep 287. It is allowely 
be pleaded in the courts bo.h of C. P. and K. B. aiter an order for time to picad on the term 


ang iſſuably. Racker v. Hannay, 3 Term Rep. 124. Vid Studholme v. Hodgſon, 2 Tex 
p. 390. contr. 


- F.! 
Knizht v. Where a ſtatute for allotting waſte lands within a manor, directed a 
Bate, Cowp diſputed claims to be tried by a feigned iffue, and limited the time of brios 7 
73% ing the action to ſix months; it was holden, that an action brought agaul 
a copyholder, within time, if abated by his death, muſt be revived agu 
the heir within ſix months after the plaintiff had notice of the deſcen, 

though the heir were not admitted till long after that time. 


Page 516 
(8s, it /ceme, the) But in this caſe, the defendant may in his rejoirder ſhewthe true day a | 
which the latuat was ſued out, in oppoſition to the tete. Johnſon v. Smith, 2 Burr. 950, | l 


(But though the) The continuances, it ſeems, may be entered at any time. Bates qui teat * 
Jenkinſon, E. 24 G. 3. cited in 6 Teim Rep. 618. ; 


Smith v. An attachment of privilege is not a continuance of a bill of Midaliſa. a 
Bower, 3 Term Rep. 662. Le-dbeater v. Marklaud, 2 BI, Rep. 1131. | bY 
3 Although a ſuit actually commenced, though informally or irre gu 
6Term will have the effect of preventing the operation of the ſtatute ; yet the plu 
Rep. 617. tiff muſt ſhew that the firſt writ was (a) returned; for until the retum d 
Bull. N. P. the writ the court is not in poſſeſſion of the cauſe. 

a A. bill-may be filed againſt an attorney in the vacation, in ordery 


wes. prevent the ſtatute from attaching, " 


R. M. 23 Geo. 3. Dougl 313. n. . | 


Harris v. If a party give in evidenee two writs, and it be neceſſary in ordert 
2 1 prevent the operation of the ſtatute to ſhew that the ſecond writ on wh 
Rep. 61). he has declared, is a continuation of the firſt writ, it is in that caſe i 
Parſons v. cumbent-upon him to ſhew that the firſt was returned, in order to warn 
King, the iſſuing of the alias writ, But, if he give in evidence only one writ, k 
"4 o 8 need not ſhew that it was returned. A writ regularly ſued out will bis 

ps. te effect of a bar, it ſeems, if the plaintiff declare upon it at an) tit 

within a year afterwards. ; 


Page 51 
ers il bath) Bull. N. P. 159. 8. C. 


(So, it Bath been) And an acknowledgment of the debt even after the commencement of 
action will take it out of the ſtature. Yea v. Fouraker, 2 Burr 1099. What is an acknowiel 
ment is matter for the conſideration of a jury. Lloyd v. Maund 2 Term Rep. 760. But althoip 
a promiſe is not nece ſlary to take the demand out of the ſtatute, yet the deelaration of the deſeus 
muſt amount to an acknowl: dxment of a det; and therefore, where a perſon ſued by an exec 
ſaid, “ acknowledge the receipt of the money, but the teſtatrix geve it me, Clive, Baron, bal 
it not ſufficient. Owen v. Wolley, Bull. N. P. 148. | 


(But if an) But it hath been lately. determined, that the acknowl:dgment of ove out of ſem 
drawers of g joiut and ſeveral pronuiſſory hote, will take it out of the ſtatute as againſt the oth 
and may be given in evidence in a ſeparate action againſt any of the others. Whitcombt 
Whiting, Dougl. 652. And if in ſuch caſe, one of the drawers becomes bankrupt, and the pw 
receives a dividend under the commiſſion on account of the note, this payment of the dividend n 
der the commiſfion will amount to ſuch an acknowledgment of the debt as will prevent any of 
others from availing themſclves of the ſtatute of limitations in an aQion brought againſt then# 
the remainger of the money due on the note. Jackſen v. Fairbank, 2 H. Bl. 540,—-—The abs 


* 


MAIHEM. * 


„ AHaſelrig in the text, Mr. Douglas obferves, may be explained an the manner of the find- 
. for, as the plea was joint, and the declaration muſt have alleged a joint undertaking, the ver- 
\ did not find what the plaintiff had bound hiroſclf to prove. But, according to the.principle in 
*tcombe v. Whiting, the jury were to conſider the promiſe of one as the promiſe of all, and 
refore, to find a general verdict againſt all. Dougl. 653. a 
3 "LS Page 518 
It ſeems to be] See, as toThis point, Blakeway v. Earl of Strafford, 2 P. Wms. 373, Andrews 
rown, Pr. Ch, 385. Jones v. Earl of Strafford, 3 P. Wms. 759. Vaughan v. Guy, Moſ. 245+ 
aftick v. Cowne, I/. 391. Lacon v. Briggs, 3 Ack. 107. Truman v. Fenton, Cowp. 5 
zhterlony v. Earl of Powis, Ambl, 231. ot 1 * 


) Of the Manner of pleading, and taking Ad- 
vantage of the Statute of Limitations. 


a equity, where a particular ſpecial promiſe is charged to avoid the _ 

Hy. 0 y—_ of the ſtatute, the plaintiff 145 deny the promiſe- charged, _ 

| averment in the plea, as well as by anſwer to ſupport the plea. 3 es 70. 

9 on-aſſumpfit infra ſex annos to a bankrupt is no plea to an action at the 3232 v. 
of the aſhgnees on an afſumpfit to them. Fr Nee. 90 # 

I, 80, to an action brought by the aſſignees of an inſolvent debtor, to re- ; 

as er money owing to him before his inſolvency, in which the plaintiffs paris, 2 H. 
lared, that in conſideration of the money being due to the inſolvent, Bl. 361. 

-pulah defendant promiſed to pay it to them, as aſſignees, it is no plea to by Vu. — 

ie pl hat the cauſe of action firſt accrued to the inſolvent before the plaintiffs ag the 


plaintiffs,” . ; plead 


that 
ey was firſt due to the inſolvent more than ſix ycars before the aQion was brought, —— 
ad made no expre/s promiſe to the plaintiffs witl.in ſix ye. rs. Ry. alſo, Whether in ſuch 89 
pu the plaintiffs muſt uot make an expreſs promiſe. 


* ” 
. 
In whid — — — — —— — 
2 * * * * - 3 . . 
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any tink 4 5 . 


(B) Pow puniched. 


* | W. 520 
em © if « mon attack) In Brown v. Seymour, the court ſeemed to think a declaration, that defendane 

. 10 led and maimed the plaintiff in the left hand particular (nough, though they did not allow 
it alt arcumſances of the caſe to be ſuch as called for an increaſe of damages. » Wil. 6. 
Smalipiece v. Bokenham, M. 27 Car. 2. C. B. upon a motion to increaſe damages ſuper vijum 
ru, the court ſaid, it was neceſſary to be proved to be the ſame wound ſor which the 28 
given, and ordered notice to. given to the defendant who appeared, and witneſſes on t 
part and on the other were examined, aud ſeveral of the jurymen, who all faid, that no evidence. 

of ſevad gveu to them that any blow was given upon the eye, or that the plaintiff had loſt his eye by 

bs * battery ; and for this reaſon the court would not ioercaſe the. damages; for new evi 
1 i; ** to de given, this being @ cealyre on the firſt verdict, and & correclion of it. Bull. N. 


Maintenance 


 MANDAMUS. 
Maintenance, and the Offence 
Buying or Selling a pretend 

e ge 
Page 520 | 


Maintenance in General) See Mr. J. Buller's comment on the doRt ine of maintenance, 4 Tem 


Rep. 340. 


— — 


avs A - | g * * 4 


ew MANDAMUS. 


3 Bl. & 1 HE writ of mandamus is high prerogative writ, iſuing in the king 
Cemm. 110. name, out of the court of King's Bench, and oireQed to any x T 


ſon, corporation, or inferior court of judicature within the king's da 
nions, requiring them to do ſome particular thing therein ſpecified, whi 
appertains to their office and duty, and which the court of King's Bead 

has povogty determined, or at leaſt ſuppaſes, to be conſonant to f 

| d juſtice. | 
2 Burr. * he original nature of the writ, and the end for which it was frand 
direct upon what occaſions it ſhould be uſed. It was introduced to ps 
* 329. vent diſorder from a failure of juſtice, and defect of police. Therm 
Cowp. 378 it ought to be uſed upon occaſions where the law has eſtabliſhed no fas 
1 Term fick remedy, and where in juſtice and good government there ought u 
Rep. 404. one. In the more ancient caſes, the grounds upon which the cout 
| King's Bench haye granted or refuſed a mandamus are not e plicitly ftatl 
3 Burr. Withio the laſt century, it has been liberally interpoſed for the benefit 
1267. the ſubject and advancement of juſtice. The value of the matter, or 
Term importance to the 2 gi is not ſcrupulouſly weighed. If ibe 
ep. 651. ty making the application has a right, a legal right, and no other ff 
1 Term gal remedy, this will not be denied: for his having a remedy in equi vi 
Rep. 404. not be conſidered as any ground of refuſal And even though he m 
Rep. 652. bave another legal ſpecißck remedy, if ſuch remedy be holte, the naw 
mus will be granted. 

This writ is the proper remedy to enforce obedience to acts of pai 
ment, and to the king's charters, and, in ſuch cafes, is demandable « 4 


to 


On. temp. Bito ju tie. But where the right is of a private nature, as in the caſe t 
4 ef * 99: an office, in which the publick are not concerned, ſuch as that of de- 


2189. ty-regilter, it is diſcretionary in the court either to grant or refuſe it. 


-— oe 


(A) Of the Nature of the Tlrit : And herein of i 

N Suggeſting and Manner of awarding thereof. 
age 527 | 

M.. ans (f) Lord Mansfield ſaid, that i ; reports whi he bo 

Fic the 216 PAL 3 Dr. r 45 the time 2 7 


— of Oxford, commanding them to reſtore a man that was bana. 4 
OD. 14 (4 
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Of the Form thereof, and for what Irregula⸗ 
tie 1 may be quaſhed or ſuperſeded. 2 


| | Page 328 
(4 Mandamurir a) Upon producing the rule in this caſe, it appeared to be fourteen not 
len days, and ſo is 1 Str. 407. And one of the days is ro be taken incluſive, and the other ex- 
ive, ſo that a writ teſted the 14th may be returaable the 28th. Ibid. 


(If th-re be) For the court will uot amend it after a return has been made to it, particularly, 
that return has been traverſed. Rex v. Mayor, &c. of Stafford, 4 'Term Rep. os In Rex 
Mayor of York, the court held, that it was tog late for 2 party to object to the writ after he had 
de return to it. 5 Term Rep. 74. But in Rex v. College of Phyſicians, 3 Burr. 2740. the 
it was quaſhed after the return ma le. And ſce acc. Rex v. Ward, 2 Str. 893. Rex v. Mayor 
Abingdon, 1 Ld. Raym 559. 2 Salk. 6gg, 


| my £29 
(If a mandamus) Bull. N. P. 200. 8. C. 1 Bl. Rep. 60, 80, Rex v. Borough of Mi 52 
Till. 283. 


A motion was made for a mandamus to the mayor, to aſſemble and do Rex v. 

e buſineſs of the corporation, and the writ was granted accordingly. In Mayor of 
og up the writ, the officer made it out for an aſſembly, and to admit Si"gton 

00 I! perſons having a right to their freedom, who ſhould appear before them M gtr. 378. 
demand it. It was moved to ſuperſede the writ, becauſe every perſon's 8 Mod. 209. 

abt was diſtin, and it would be hard to oblige the mayor to make a re- 5. C. butthe 

rm that he had admitted all who had a right. Es per curiam, It muſt be ſeaſon af- 


ort for the u rit's being ſuperſeded, is that © it was not warranted by the rule.” And ſee Rex v. 
V .1dman, 2 Str. $79. a mandamus ſuperſeded on that ground. 


(I/ a writ) Ca. temp. Hatdw. 213. 8. C. Put if the Biſhop himſelf ſhould refuſe to compet 


e cc cution of the ſentence, 9%. whether the court of King's Bench would not grant @ mandamus 
u dim for that purpoſe ? See And. 176. ; 

oun t a 3 

fate 25 3 * 225 . — 


„ In what caſes to be granted: And herein, N 
{So « manlamus lier for a (e] recorder) 4 Burr. 1999. | age 530 
( A mondams lien) Ca. temp. Hardw. 130. 3 Burr. 1421. Page $31 


manu (SV a wandamyr) It will equally be granted. thongh he be appointed by the 3 bor the 
i ht to the office 13 a temporal r-ght; and the clerk, though appointed by the parſon, is a ſervant 


parks 12 pariinzoners, Rex v. Aſton, Say Rep. 159. And the office is primed facie an office for life. 
tl J. 175. 
* ($ „ dees le) 2 Barnard. K. B 305. 


Sa, leQurers, if they have f ed ſalaries, not depending upon voluntary Rex. v. 
> contributions, it ſeems, may be admitted or reſtored to their ſtations, re of 
wrongfully kept out, by a writ of mandamus. : 3 92. 
i Wil, 11. S. C. Rex v Biſhop of London, x Term Rep. 331. Rex v Field, 4 Term Rep. 125. 


do, this writ lies to reſtorg a curate to a chapel which is a donative, and Rex v. 


12 endowed with lands, 1 
Bait 1043. 
g 805 


4 Mo 


upon Hull, 


perſeded, for we never intended ſuch a complicated mandamus as this, we in. . 


ö 
: 
N 
bf 
: 
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old Ray. So, it lies to the biſhop to grant a licence to a curate, if it be refuly 


N without juſt reaſon. | | 
K. B. 366. Rex v. Biſhop of Carliſle, 2 Burn's E. L. 103. | | | 


Rex v. Bar- So, ſince the act of toleration, it will lie to admit or reſtore a diſk g 


os: 3 mo ing miniſter where there is an endowment. 
«66:4 Bhs | 
— 300. 352. S. C. Rex v. Jotham, 3 Term Rep. Sz. Whether the party applying ſhould u 
| ſhew his compliance with the requiſitions of the toleration act? K 


Rex v. In- A mandamus hath been refuſed to admit a veſtry clerk, his office ben 
habitants of merely of a private nature, and, not being fixed and permanent, but &. 

N pending entirely on the will of the inhabitants, who may chooſe a diſſemu 
773. clerk at each veſtry. _ x | * 
aſe ofscti- A mandamus was granted to the court of alderman in London, to rem 
ven and a perſon to the office of yeoman of the wood-wharf, on an affidavit din 


urner 1 
250 833 being an ancient office, and a freehold. 


Page 532 1 
IA mandamus was granted,) 2 Term Rep. 182. note S. C. | * 


Rex v. So, it ſeems, a mandamus will lie to reſtore to the office of clerk of th 
Mayor of Briqpe-houſe eſtates in London, ſuch office being an ancient office for li, {i 


88 the duty of which is to ſuperintend certain eſtates which are appropriated i 


Rep. 177. the corporation for the ſupport of London bridge. 
Page 533 . ; _ 
(I: ſcerns to be) But the law is not in theſe caſes, as here ſtzted, ſor the court of King's Be 
have cles ly a juriſdiQion ever hoſpitals and colleges of phyſick. Rex v. Dr. Aſkew. 4 Burr. 1 

Rex v. Mayor of Glouceſter, Mich. 1 W. & M. cited in And. 184. 


(And this ſeems) So, Rex v. Biſhop of Ely, 5 Term Rep. 475. 


(4 "Furl en to reflore) It has been ſince determined, that a mandamus ſor this purpoſe villly 
to a viſitor. Rex v. Biſhop of Lincoln, 2 Term Rep. 338. note. 


Rex v. A mandamus was granted, directed to the biſhop of Cheſter, as warda | 
op of of Manchęſler College, to admit a chaplain, upon the ground that the | 


2 Str. 79). ſhop being viſitor of this college, which was of royal foundation, 2 
| having been alſo appointed warden, could not viſit himſelf, and, con 
quently, the viſitatorial power was ſuſpended and the remedy was it 
the court of King's Bench to prevent a failure of juſtice. But tt 
2 ang Tight of the court of King's Bench to interfere in this caſe ſeem 
Fellows cf to be at leaſt queſtionable : for where there is a defect of the vilitatord 
St. Cathe- power in private eleemoſynary lay-foundations, it hath been ſince ſolem 
rine's Hall, y determined, that the right of viſitation devolves upon the king, in bs 
ere perſonal, not in his politick capacity, and muſt be exerciſed by him in hu 
f P 253. court 0 {Chancery. 
(a) Note, Ik is, in general (a), a ſufficient reaſon with the court to refuſe a mande 
en an . mus, that the party applying for it has another legal, ſpecifick gre 
3 alle: Therefore, they have refuſed it to the Bank (5), to compel them to ta 
iscontideieg {er flock, becauſe the party had a remedy by action on the caſe. 80, . 
as an excep. old churchwardens (e) to deliver over the pariſh books to the new ones; fi 
ew _ the they might have a right to keep them, and that right might be tried by 
Rep hs ue at law. So, to the benchers of an inn of court (4) to call a perſon u 
3 Term the bar; for the proper remedy, in ſuch caſe, is by appeal. So, 0# 
| Kep, 65% mayor (e) to admit to the office of recorder; becauſe there was a record 
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fo, and the party had another remedy by 9 warrante, So, to a (4) Rex v. 
ſurer of a county ( 'f) to reimburſe conſtables monies expended by them Exuk of 
conveying rogues, c. under 17 G. 2. c.5-; for the quarter ſeſſions England, 


juriſdiction under the act over the conſtables accounts. So, where . 8 


e were two claimants of the ſame perpetual curacy g), the court re- Street, 

d an application for a mandamus to the biſhop to licenſe, becauſe each 8 Mud. 85 
another ſpecifick remedy by quare impedit. And for the ſame reaſon, (4) R:x v. 
ould ſeem, notwithſtanding ſome authorities to the contrary, that 87 108, 
/amus ought not to be granted to admit to a prebend (5). (e) WG 2 
or of Co cheſter, 2 Term Rep 259, ( Rex v. Erle. 2 Burr. 1197. (g) Rex v Biſhop of 
ter, 1 Teim Rep. 396. () The caſe of C'arke » Rithop of Sarum, 2 Str. 10%. Andr. 20. 
a here ſuch a m«ndamus is granted, is held not to be law in Powell v. Milbank, r Term Rep. 
note, The caſes of the King v. Dean and Chapter of Armagh, Rex v. Dean and Chapter of 
wich, 1 Str. 159. and Rex v. Dean and Chapter of Dublin, 7d. 545. are cited in the report in 
rews, of Clarke v. Biſhop of Sarum, in ſupgort of the rule | But in the cafe of the Dean and 
tcr of Norwich, Dr. Sherlock was preb<nlary by vir ue of an at of pariiament. and he 
No meaus but a m,“ tO et into his ſtall. In the caſe of the Lean and Chapter of Dublin, 
was no determination ou the point, but the majority of the judgzesinclincd a ainſt the manda · 
That the court will uot grant a mandamus Where a quere impe tit lies, appears alſo trom Kay. 
quis ot S aftord, 3 Teri Rep. 646. | 


ence ariſes a difference between a mandamus to admit, and a mandamus 3 Term 
lure, The former is granted merely to enable to party the try his Rep. 578% 
t. without which he would have no legal remedy. But the court have + 
ays looked much more ſtrictly ro the right of the party applying for a 

{am»s to be reſtored. In theſe cafes, he muſt ſhew a primd facie title; 

„ Berk if he has been before regularly admitted, he may try his right by bring» 

an action for money had and received for the profits, Theretore, in 

r to entitle himſelf to this extraordinary remedy, he muſt lay ſuch 

before the court as will warrant them in preſuming that the right is 

im, 


ſe will It 


) Where it lies to infezior Courts, and Maägiſ⸗ 
rates, to oblige them to do that Juſtice which 


0 6 Publick Good requires, and the Laws en- 


be court) 1 Str. 552. 1 Bl. Rep 6:0. 


warde 
t the bs 
on, nl 
„ Cconls 
was u 
But de 
e ſeem 


Page 534 


\ mandamus iſſues ex debito juflitie, to oblige the ordinary and hig te- Rex v. 


ſitatom N 

le! ar to deliver up an adminiſtration hond tor the purpoſe of enabling the Jchnſon & 

al of kin, or a creditor, to put it in ſuit. 7 ban 

m in li * Archbiſhop of Canterbury v. Houſe. Camp. : Fa, AY 
Page 35 þ | 


f by the cuſtom) 1 Burr. 127. And now by 12 Geo. 3 c. 21. Where any p'rſou ſhalt be 
a mance titled to be admitted to his freedom; and ſhall apply to the mayor, or 90 *4 offical — | 
th authority to admit ſreemen, to be admitted a 1 and ſhall give notice ſpecitying 4 
to uus bacure of his c;aim to ſuch mayor. or other officer; that ſuch mayor or other officer do not $A 


Co, u init ſuch perſon within one wonth from the time of ſuch notice, the court of King s Bench 
— l — to for a mandamus to compel his admiſſion; if fuch mayor, or other officer ſhail, 
er ſuch notice, reſuſe or ne lect to admit ſuch perſon, writ of nandemus ſhall iſſue to com- 

ed dy ſich mayor, Kc. to admit ſuch perſon, &c.” ys 


mandamus hay been grand to admit a Quaker, haying made his af. Rex v, Tur- | 
| ou auon, 5 the Turkey ompany, without ing the oath preſcribed by — * 15 
W + 2, 0. 1 * ” 2 m 4 


ur. 999. 4 
*; 
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Green v. So, x mandamus lies to the regiſtrar of a biſhop, or the juſtices at ſeſſo 


. 1 Ld. 0 regiſter the certificate of a place for the meeting of proteſtant diſſes 
ee ne according to the act of toleration. And as the regiſtrar and juſtice, 
tices of Der- recording the certißcate, are merely miniſterial; it does not ſeem 9 
N neceſſary for the parties certifying to ſhew their having complied with 


Rep. requiſitions of the act. 


(So a mandamus) But a mandamus does not lie to make an equal rate, for the remedy is by ary | 
to the ſeſſions. Rex v. the Guardians of the Poor in Canterbury, 1 Bl, Rep. 667. 4 Burr. 19 


Rex v. Churehwardens of Weobly, 2 Str. 1289. Rex v. Churchwardens cf Freſhford And, ;, 


x Str 393, 3 Dougl. on EleR. 142. note, 80, to juſtices of the peace to make a wanur 
diſtreſs to levy a rate. 1 Wilſ. 153. | * 


(Ce, mandamuſts) So, to give judgment in an exciſe caſe, Rex v. Tod, x Str. 530. & 


take ſecurity on articles of the peace. Rex v. Lewis, 2 Str. 8;5. 1 Barnard. B. K. 166, 1 
Fitzg. 85. S. C. | 


Rex v. Juſ- 80, a mandane} has been granted to county juſtices, to „ . 


5 _ ceed upon a general traverſe to a preſentment by a juſtice of the pgace y 


3 Burr, view of a highway. being out of repair, So, to appoint overſeers. 80 | 
1530. has been granted to compel two juſtices to receive and proceed on 20 
1 Bl. Rep: plaint againſl an oyerſeer for not paying over the balance of the pariſh t 

r 


. ney in his hands, notwithſtanding there has been an appeal to the ſeſho 


ton, 1 Term Rep. 374, Rex v. Carter, 4 Term Rep. 246. 


(5) Rex v. 80, a mandamus has been granted (5) to the keepers of the common{ 
hes 5 of the yniverſity of Cambridge, commanding them to affix it to the 1 
of Ry pointment of high ſteward : to the warden ofa college (c), to compel b 


bridge, to put the common ſea] ta an anſwer of the fellows in Chancery, com 


3 Burr. to his own ſeparate anſwer: to commiſſioners of the land - tax to gle! 


1647- clerk (4). 


I Bl. Rep. 


547. 8. C. (e) Rex v. Wyndham, Cowp. 377. (4) 1 Term Rep. 146. 
(And this gencral) Dougl 191. 3 Term Rep. 504. 
Page 536 | 
(But though) Therefore, it will not be granted to compel obedience to an order ef ſel 


Rex v. Briſlow, 6 Term Rep. 168. 


(A andi) rawford v. Powell, 3 Purr. 1013. 1 Bl. Rep. 229. 


Bull. N. P. This being a beneficial law for the ſubject, the court have been ven 
1 850 beral in the conſtrustion of it, and 3 have granted a mandamu 
the election of a mayqr, though there had not been any legal mayor 
14. ibis four years preceding. 
Caſe of the $9» they have granted a mandamus where there was a mayor de fats 
Borough of the time, it appearing clearly there had not been a due election. 
Tintagel, where it is at all doubtful whether the prior election be legal, the en 
infre, E. will not grant fuch a mandamzc, till the validity of the prior election 
the Wine been determined in a proper manner by infurmation. 


Aberyſtwith, 2 Str. 1157, Caſe of the Corporation of Scarborough, id. 1180. Rex v. Nac, 
of Cambridge, 4 Burr. 208. Rex v. Newſham, Say. Rep. 211. But the mayor de fat! 
be made party to the rule t) ſhew cauſe, Rex v. Bankes, 3 Burr, 1452, 1 Bl. 445. 43 


Caſe of the Sa, they have granted. it to go to the election not only of the head® 


eee, bcer, but of other annual! officers, who were cooſtitutent parts of the* 


porough poration. 4 
s Str. 1180. See Rex v. Woodrow, 2 Term Rep. 732, 
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1 have pranted it; to a ſteward of a court - let, to hold a court- Nen. 
gh a — that they may preſent a perſon duly elected mayor, — 279. 
t is, as duly dedted mayor. 


1 


— 


) Of the Authority by which it iſſues: And base 540 
herein of the diſcretionary Power in the Court 

of granting or refuſing it. 

| Rex v. 


O. they will not grant it to reſtore a perſon, where it is confeſſed he was Mayor, &e. 


x i j of Axbridge 
) rightly remaveds eyen though he had no notice at the tne. — 


* 


(F) To whom to be dizeited. 


(7 be writ is to be) The court will not ſpecify whom by name, d este hall hs MN 
om. 784. 4d. 798. ' of 


Where the mandamus was directed to the mayor, aldermen, and comman- Rex v. 

; of Rippon, and they returned that they were incorporated by the name Mayor, &c. 
the mayor, burgeſſes, and commonalty of Rippon, the court held the er 
it bad, becauſe directed to the corporation by a wrong name. | Sale, 433s 
The writ muſt be directed either to that part of the corporation who are 8 "Y 


d the] do the act, or to the corporation at large; for if it be directed to a of abing- 
mpel | rt of the corporation who are not to do the act, it ſhall be quaſhed. don, 2 Salk. 
jo herefore, where a mandamus, to admit a perſon to the office of town- 99, Reg. 
to cel ck, was directed to the mayor and aldermen of Hereford, and in fact, 3 
e mayor only was to admit, the writ was quaſhed. reford, I. 


So, where the mandamus was directed to the mayor, aldermen, and er a. 


on council of Norwich, to proceed to the election of a town-clerk, the Mayor, Ke. 
un granted a ſuperſedeas, it appearing, that the right of election was in of Norwich, 
e mayor and aldermen, and the writ was not directed to them, neither ! Str. 55+ 
as it directed to the corporation by their corporate name. 

But, where the power of amotion was in the mayor, aldermen, and Peet v. | 
bers of the common council, the mayor and aldermen being part of the com- N. e nag 
en ven on council, and the writ was directed to the mayor, aldermen, and com- OTE 
on council, it was moved to quaſh it for this direction, becauſe it ſeemed 
d infer that the mayor and aldermen were no part of the common council : 
te court ſaid, here is nobody in this direction who muſt not join in che act: 
lis is only repeating the ſeveral conſtituent parts of the coporation ; and the 
ntioning the entire common council after the mayor and corporation, is 
ta repetition guaad the mayor and aldermen, 
The writ need not ſet out that the perſon to whom it is directed, is the Rx *- 

on to do the act for which the mandamus is granted; for if it is miſdirec- be mw 

i it ſhould he ſo returned. f N 


. 


H) Of the Manneꝛ of enfocing Obedience to oil 
; carit, and compelling a Return, 4 


af the Mandamus was directed to the two bailifls, one of whom wah 
Bailiffs of obeying the writ, but the other would not, nor join in the rewlſ 
Bridge The court granted an attachment againſt both; for they ſaid, it would b 
nor'h, 2 Str endleſs to try in all caſes which was in the right, and it would be alan 


bps 5 rl uſed for a handle of delay. 


53. S C. Where a writ was directed to the mayer and jurats of Rye to admit and ſwear a jury, 
ard the mayor claimed an excluſive right to the nomination of him, and the jurats denied any ia 
right in the m3+or, ſo that they could never jain in a return, it was conſented to try the right in 
ſeigued iſſue· Rex v. Mayor, &c. of Rye, 2 Buir, 798. 


— 


WE. (1) What ſhall be ſaid a good Retuzn, 
Page 542 | 


(Ai every mandamus) But certainty to a certain intent in general is all that is requiſite here, vb 
means. what, upon a fair and reaſonable couſtruction, may be called certain, without recurriy 
to prſible ſacts, which do not appear. If the return be certain upon the face of it, that is ſufficia; 
and the court car not intend fas inconſiſtent with it, for the purpoſe of making it bad. If [th 
ſumptions were to be allowed, certainty in every particular would be neceſſary, and no man cu 
draw a valid and ſufficicnt return. Beſides, preſumption and intendment, as far as they go, nu 
be in favour of returns, not againſt them. Per Buller, J. Dougl. 159. 


(Toa mandamus) See acc. Wright v. Faweett, 4 Burr. 2041. Rex v. Churchwardens of Tan 
ton, St. James's Cowp. 414. Where ſeveral cauſes returned to a mandamus are inconſiſtent, th 
whole muſt be quaſhed, becauſe the court cannot know which to believe, and it is an objeQiony 
the whole return. It is like a declaration in which two inconſiſtent counts are joined; there, tk 
plaintiff cayno* have judgment. Put where a return conſiſts of ſeveral independent matters n 
inconſiſtent with each other, fore of which are good at law, and ſome bad, the court may qui 
the return as to ſuch as arc bad, and put the proſecutor ro plead to or traverſe the reſt, Net 
Mayor, &c of Cambridge, 2 Term Rep. 456. Rex v. Mayor, &c. of York, 5 Term Rep. 
Rex. v. Archbiſhop of York, 6 Term Rep. 493. 


Rex v, So, where a writ of mandamus, to certify the election of a recorde, 
1 ſtated, that the corporation, being duly aſſembled, proceeded to the ele 
f : Term tion of a recorder; à return, that they were not duly aſſembled to proceed 
be Rep. 66 to the election of a recorder, was holden bad, as being a negative pre 


nant, ' 


5 I. if the) 2 Str. 1235. 8. P. 1 Show. 263. 8. P. Andr. 105 8 P. on a mandamus to reſtore 
2 Put tee 2 Str 895. aud Dongl. 82 A return to amendamus ſtating inthe words of the writ, that the 

roſecytor was not DULY ELECTED, admitted, and ſrcorn. Was holden to be bad. Secus, perhupy 
if it bad been not duly elected, or admitted, cr ſworn, Rex v. Lyme Regis, Dougl. 79. 


Rex v. If a writ ſet forth all the proceedings of the election, and conclude 
* « by reaſon whereof A. was elected;“ it is a bad return to ſay “ chat he 
s Term was not elected; the defendant ſhould traverſe one of the fads all 
Rep 66. ( ged.” 
Per Lord Where an amotion is returned, the return muſt ſet out all the neceſſr 
Mansfield, facts preciſely, to ſhew that the perſon is removed in a legal and prope 
* Burr. 231. manner, and for a legal cauſe. It is not ſufficient to ſet out concluſions only; 

the facts themſelves muſt be ſet out preciſely, that the court may be able u 
| judge of the matter. And ſo it is as to the cauſe of 1 that mult i 


ſet out in the ſame manner, that the court may judge of it. 
N 'Thereſor: 


MANDAMUS 


herefore, where to a mandamus to reſtore J. S. to the place of com- Lil. 
\ councilman of L., the defendants returned generally the cauſe of the 
tion by the common council, who were in due manner met and affem- 
1. the court held the return to be bad; for that they were fo duly af- 
Mled was a concluſion of law; that they ſhould have ſet out the facts, 
that they had as a ſelect body the power of amation : that all the 
bers were ſummoned by regular and proper notice: and that F. F. 


ſelf was alſo regularly ſummoned and heard in his defence. EY 


byious, that if it is ſtated, that the party was removed by the corpo- Vera 
body at large, it is unneceſſary to aver that the power was veſted in Done 


os office, withour ſtating what the rules and orders were. 


inſtances of neglect, has been holden to be bad. 


ö ſtate the ground of disfranchiſement to have been, the non- attendance 15 
he proſecutor at a meeting to which he was ſummoned for the election Dos 
capital burgeſs, an averment, that the right of ſuch election is in the 


tal burgeſſes being the common council, does not aſſert with ſufficient 


2 ainty, that he had a right to concur in the election, and ought to have 
* f yed the ſummons, becauſe, conſiſtently with ſuch an averment, he 
p. 6 t not have that right, it not appearing thereby that all the capital bur- 

es are members of the common council. 

f a writ be directed to a corporation by a wrong name, they may re- 2 galk. 
der d this ſpecial matter, and rely upon it; but if they anſwer the exigen- 434-5. 
= of the writ, they cannot take advantage of the miſnomer. 


corporation, it will not be ſufficient for the return to ſtate it truly; the 
endants muſt alfo deny the ſuppoſal of the writ 


= 


) Of the Pazty's Remedy for a faiſe Retuzn. 


gl. 149. 


50, if the amotion were by a part of a corporation, the return ſhould Mavor. Ke 
how they have ſuch authority, whether by charter or preſcription ; ,f Honca- 
as the power of amotion is by the general law in the whole corporation ſter, Say. 
rge, it ſhould appear how the ſelect part is entitled to it. Rep. 37. 
But the power of amotion being generally in the whole corporation, it Rex v. 


Doug], 1 49. 


\ return in general terms is bad; as, that the party had obſtinately re. Rex v. 
d to obey the rules and orders of the corporation, contrary to the duty 2 


Doncaſter. 
2 I. d. Raym. 1564. 


do, a return of removal for negle& of duty, without ſtating the particu- Say. Rep. 
37. 


Da a mandamus to reſlote to the office of a capital burgeſs, if the re- Rex v. 


. 


f the ſuppoſal of the writ be falſe in not truly ſtating the conſtitution of 2 Salk. 431. 
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cr)] An actlen will lie for a ſuppreſſio veri in a return, as well as for an allegatig faith. 


ie return need not be under the ſeal of the corporation, nor need the Rex v. 

or ſign it; and if an action be brought againſt the mayor for a falſe Mayer of 
urn, it will be a ſufficient evidence againſt him, that the mandamus was 1 14 K. 
wered to him, and has ſuch a return, unleſs he can ſhew the contrary. a” a. 
In an action for a falſe return the plaintiff ſet out, that he was choſen N. P. 209. 
a the firſt of OZober, according to the cuſtom, Upon evidence it ap- Vaughan 


, that the cuſtom was to chooſe upon the 2 9th of September, and v. Lewis, 
| that 


$ 
. 
17 
| 
N 
[ 


- 4 7 MANDAMUS. 


Rex v. Clerical miſtakes in returns may be amended after they are filed, 
Lyme Regis | | | | 
. Dougl. 135. : 5 


554. S. C. 


Carth, 228. that the plaintiff was then choſen; and this was holden ſufficient wo 

rt the declaration; for the day in the declaration is but form. 
0 4, In an action for a falſe return, it is not material whether the writ i 
Kaym. 126. properly or not. 


” 0 
* „ —_— tt. — — 


— 


_—_ ths. 


(M) Of awarding a peremptozy Mandanu. 


ee H E judgment of the Exchequer- chamber. whereby the judge 
10 le. 


of B. R. pro defendente was reverſed, being affirmed in parliane 

ee, . plaintiff 1 6 . a peremptory 83 inſiſting. hu heh 

nov falſified the return, and, conſequently, ſet aſide the defendantit 

cuſe. But it was objected, that no peremptory mandamus ought to go, 

leſs, beſides the reverſal of the judgment given for the defendant, thy 

had been alſo a new judgment given for the plaintiff; that a perempi 

mandamus is a judicial writ, and muſt be founded upon ſome judgmentt 

tabliſhing the right of the party who applies for it: P. C. Phi v. 

2 Salk, 431. Cro. Ja. 206. Telv. 74. 2 Ventr. 295. P. 10 4 

Lidd v. Rod, Tr. 7 Ann. Hicks v. Sherburn, 1 Br. P. C. 328. But 

curium — A peremptory mandamus ought to go; for this is not a judicid 

founded upon the record, but is a mandatory writ, which the court dw 

grant, when they are ſatisfied of the party's right. The reverſal d. 

judgment is a declaration by the ſuperior court, that the plaintiff hu 

right; and there is no occaſion for any new judgment. We every 

grant peremptory mandamuſes on producing the poſtea, which ſhews a tt 

judgment is not neceſſary. A peremptory mandamus was awarded. 

Rudirg v. But a peremptory mandamus is not grantable pending a writ of error 
Newel 77 8 

2Str. 983. It is enacted by ſtat. 9 Ann. c. 20. F 2. that where any mag 

4 ſhall iſſue to admit or reſtore any burgeſſes. c., aud a return ſul 

** made, and a verdict be found for the perſons ſuing fuch mandamus, ot jp 

ment be given for them, a peremptory mandamus ſhall be gun 

Dien ke. without delay, as if ſuch return had been adjudged inſufficient.” 

of Dublin, Since this ſtatute a mandamus is in nature of an action, ſpecial repi 

v. Dowgatt, tions and pleadings therein being admitted, and coſts given to either! 

1 Was. that prevails, and error lies upon a judgment given therein. Yetith 

> Mod. 27 been ſolemaly determined, that no writ of error will lie on a pere 

s. C. 1 Str. mandamus ; for ſuch a conſtruction would entirely defeat the end df 

550. 8. ©. ſtatute, and prevent the officer, who was choſen annually, from þ 

2 Br. P. C. any fruit of the mandamus. 


Pender v Herle, 3 Br. P C. 158. 8. P. upon the authority ef the above caſe of Dean, &. 
Publin v. Dow: att. 


— 


Mat 
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Ok the Manner of Hiring and Binding a Per⸗ 
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ad as an Apprentice.) By s G. 3. ©. 46. 5 18. the chamherlain, or other proper officer of 


\ city, Kc. where any apprentice obtains his freedom by ſervitude, ſhall enroll the name of 

pprentice, who ſha'l be placed out within ſuch city, the name of the maſter and miſtreſs, 
entice fee, the trade, and the dates of the indenture, on pain of twenty pounds. And by 
printed indentures ſhall have the notice or memorandum deſcribed in the act, printed un- 
Ie me. | \ 


90 y 5 Elia. c. 4. G 25. an apprenticeſhip can only be created by iu DEN- Smith v. 
Jicia t: therefore, where the writing by which one perſon agreed to ſerve _— < 
ta her for ſeven years began, THIS INDENTURE witneſſeth, but was contig 
ſal oft d a deed poll, and not an indenture, it was holden, that the maſter 


iff ha dot maintain any action upon it againſt a perſon for enticing away 
taining bis APPRENTICE. 8 


H , an agreement to execute indentures of apprenticeſhip will not conſti- ea ke 
d. a ſufficient binding under 5 Eliz. c. 4. although a ſervice of ſeven years Burr. ett. 
fend Erformed under it; for there muſt be an indenture duly executed: and Ca. 2732. 
n orſe, where there is neither indenture nor agreement, but only a Rex v. 
ing d |, there can be no apprenticeſhip. Whit- 
rn (hal ng dy parol, 0 apprenticeimip church Ca- 


15, 0r 1h rum, 1 Conſt's Bott's P. L. 464. pl. 050. S. P. Rex v. Mannam, Burr. Set. Ca. 290. 


a indenture, however, though loſt, ſhall be ſufficient, on proof being N 


* + that it was duly executed; but a declaration of the mother, that Southwark, 

Ye * jeard the apprentice's father ſay, he was bound by indenture, is not 1 Conſt : 
et ent evidence of the fact. | Bott's E. I. 

prey 3 | 463. pl. 648. 
end of 1s provided by 31 G. 2. c. 11. that although the inſtrument by which 

om þ ontract is formed ſhould not be indented, the apprentice ſhall nevet- 


ls gain a ſettlement under it. 


Dean, l. | the ſeveral ſtamp acts, the indenture (except in the caſe of a pariſh 
* muſt be ſtamped with a fix ſhilling ſtamp, or it cannot be given 
dence. 
nd by 8 Ann. c. 9. 5 32. a duty is impoſed of ſixpence for eve 
ty ſtillings for every fo of 1 . under, and bue thlling 
ſums above fifty pounds, given, paid, contracted, or agreed for, 
þ Or in relation to every clerk, apprentice, or ſervant ;; and proporti- 
) for greater or leſs ſums ; which duty ſhall be paid by the maſter oc 
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the indenture or other writing which contains the covenants, c. for ſy 


- as the caſe ſhall require. 


- Cnerden v. 


Leland, 
1 Botc's 
P. L. 483. 
pl. 679. 
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By 5 33. this duty ſhall be under the management of the commiſiy 
of the ſtamp office. | / 
By g 35. the monies paid or agreed to be paid with every clerk, alli 
tice, and ſervant, ſhall be truly inſerted and written in words at length oil 


ſervice; and ſuch indenture or writing ſhall bear date upon the day of 
ing, ſealing, or otherwiſe executing the fame. upon pain to every mak 
or miſtreſs of double the ſum given, one moiety to the king, and the ot 
to the informer ; with full coſts to be recovered by action, Wc, withingy 
year after the term appointed for the ſervice is expired. 


By F 36. the commiſſioners of the ſtamp-office are to provide two a 
tional ſtamps, denoting the /xpenny and /billing duties; and all indentur 
Ec executed in the bills of mortality, ſhall be ſtamped at the head (lan 
office, and the duties paid to the Receiver-General within one mou 
from the date of the indenture. | 


By g 37 all ſuch indentures, Ic. executed in any other part of Cw 
Britain (hall, at the option of the party, be ſent either to the head (ta 
office within the bills of mortality, or to ſome of the collectors refidy 
without the bills of mortality, within two months after the date of ſu 
indentures and the duties paid thereon : and in caſe the ſaid payment ii 
be made immediately to the Receiver-General, the indenture ſhall be fon 
with ſtamped with one of the new ſtamps; but, if made to the « 
lector, he ſhall indorſe on ſuch indenture a receipt for the monies ſo ju 
in words at length, bearing date the day on which ſuch payment ſhall 
made, and ſubſcribe his name thereto, and then deliver back the ind: 
ture to the bringer thereof. f ; 


By 6 38. the indenture, Uc. ſo indorſed, if made within fifty miles 
the bills of mortality, ſhall, within three months after the date there|, 
brought or ſent to the ſtamp- office in London, and immediately ſtanyd 


By g 39. all indentures, c. wherein ſhall not be truly inſerted thei 
ſum received with ſuch apprentice, Cc, or which ſhall not be ſtamped 
cording to the tenor of this act, within the time limited, ſhall be void, 
not available in any court; and the apprentice be incapable of being 
of any city, c., or of following the intended trade. 

But by f 40. this act ſhall not extend to apprentices put out at thee 
mon publick charge of any pariſh. 


By g 43. no indenture required by this act to be ſtamped, ſhall be pit 
in evidence in any ſuit btought by the parties, unleſs the party producuy 
do firſt make an oath, that the ſums inſerted were all that were paid 
half of the apprentice, | 


And by 5 45. where any thing, not being money, ſhall be given, * 
to any malter or miſtreſs with any apprentice for whom a duty is cha 
able by this act, the duty ſhall be paid to the full value of the thing g 

By 9 Ann. c. 21. f 66. if any maſter or miſtreſs ſhall neglect to pe 
rates or duties, they ſhall forfeit fifty pounds, one moiety to the king 
other to him who ſhall ſue for the ſame, c. 


If a perſon agrees to go apprentice to another, and enters upon the 
vice accordingly, and after a trial of three months is bound apprentif 
indenture, but the indentures are dated at the time he entered on tht 
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e, and not at the time of the execution, the indentures are abſolutely 
W-1 0 all intents and purpoſes, by 8 Ann. c. g. 5 35. 
80 alſo, where a mother bound her ſon apprentice, and paid twenty 16. ibid, 
lings to the maſter, which ſum was recited in the indenture purſuant to 
Im. c. 9. 6 45 but the ſixpence duty was never paid, nor the inden- 
es ſtamped with the additional ſtamp, they were held yoid. x4 
80 alſo, if on production of the indentures, they are not ſtamped Rex v. 


ouph the duty paid. Lanvari 
AF Dyffryn 
Clwyd, Burr. Set. Ca. 236. Rex v. Ditchingham, 4 Bur. Set. Ca. 4 Term Rep. 76g. 


So, an agreement of apprenticeſhip, entered into with a view to ſave Rex v. 
e expences of indentures, and to avoid the payment of the duties impoſed Highnam, 


che above ſtatute of 8 Anne, is void and of no effect. 1 L. 


mom 495. pl. 689. 


But, in caſes where the indenture is not produced, and evidence is given Rex. v. Eaſt 
t indentures actually exiſted, and were duly executed, the court will N 


one that they were regularly ſtamped, and the duty paid. Ca. 181. 
rehin But, before parol evidence is given of the contents of indentures, proof Rex v. 
of e be made of their being loſt; and it ſeems, that ſome evidence ought Badly, 
8 be given, not only that they were duly executed, but that the duty was — wo 
1 The additional ſtamp is only required, where the money, or other thing, "66 hg 
s {0 


piven, paid, contracted, or agreed for, with, or in relation to, the ap- Northow- 

WE tice; and therefore, when the mother of a lad propoſed to put him tam, 2 Str. 
de nm an apprentice, but the intended maſter refuſed to take him, becauſe nigh 4 _ 
wanted clothes, and the grandfather agreed to give the maſter thirty ter's, Cheſs 


Iles lings, which the maſter was to, and did, lay out for the boy in clothes, ter, : 
erect, court held, that there was not any ſtamp neceſſary on this account ; thr Conft's 
ſtamped ſtatute means money given for the benefit of the maſter; and, in this _ 
„ he laid out the money merely as an agent to the boy's friends. | 682 8 P. 
Rex. v. St. 


Petrox, in Dartmouth, 4 Term Rep· 196. 8. P. 


do, where in an indenture ſixpence was the ſum mentioned to have been Baxter v. 
en to the maſter, as a fee with the apprentice; the court reſolved, that F . 
ſtatute intended, that when more than fifty pounds were paid, a twen- RR 
h part thereof ſhould be paid for duty, and a fortieth part when the ſum mouth, 
$ under fifty pounds; but that in the preſent caſe, there would not, un- Burr. Sett. 
this mode of calculation, be any coin ſmall enough to pay the duty in; C4, 379. 
-0ducit l de minimis non curat lex. 0 
paid oo o alſo, where in indentures of apprenticeſhip, there was a covenant, pennin 
t the father would provide the apprentice meat, drink, waſhing, lodg- v. Sudal, 

and clothes, and that the maſter ſhould pay the apprentice five pounds 1 Conſt's 
ar in conſideration of his faithful ſervices and of the due performance W 1 
1270 he covenants ; the court ſeemed to think, hat the indentures did not 3 | 
wg ure a (tamp under the ſtatute of 8 Anne, | 
"ut this point was afterwards more ſolemnly decided. Thus, where it g v. 
p agreed in the indentures, that * ſufficient meat, drink, apparel of all portſea, 
ids, phyſick, ſurgery, and lodging, and all other neceffaries during Burr. Sett, 
pon the he term, ſhould be found and provided for the apprentice by the father, Ca. 834. 
prentic er v bich purpoſe the maſter was to allow him four ſbillings a-week dur- 

on the! ol, VII. ' 2 „ing 
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* iogtheterm ;” the coun held the indentures good, although the 
amped, 


not and no duty paid. 
Rex v. So alſo, where in an indeature the apprentice covenanted, tha « 
3 % would at his own expence provide for himſelf meat, drink, vi 
Wa „ lodging, apparel, and phyſick, at all times duting the term; ut 


818. & maſler covenanted to pay him five ſhillings a-week for the fk | 
« years, and ſeven ſhillings a-week for the remainder of the tem 
was ruled, that the indenture did not require the additional ſtanp 
poſed by 8 Anne. | 

ner r. And where an indenture was, that the father of the apprentice w 

pe” ay at his own charge, find and provide for his own ſon good, competen, 

.Rep. 732. ſufficievt meat, drink, and lodging, every Sunday in the year during 
term; and would provide him with clothes and apparel of all forts ſen 
working aprons and ſhoes) ; and the maſter covenanted to provid: 
with meat, drink, and lodging, except on Sundays, during the tern; 
court thought the point ſo clearly ſettled, that they would not fuftri 
be argued. ; 

-Rex v. St. So alſo, money given by pariſh officers (in the caſe of a voluntary 
Petrox, in ing), as the conſideration of the pauper's being taken apprentice, is u 
8 to the duty impoſed by the 8 Anne: for it comes within the excep 
Rep. 196, Of 5 40. as being at the publick charge of the pariſh. 

ET . By 18 G. 2. c. 22. f 24. if any maſter or miſtreſs neglect to j 

| rates and duties within the reſpective times limited by 8 Ann. c. 9. u 
Ann. c. 21. they ſhall further forfeit for every negle& double the rata 
duties charged. | 
By 18 G. 2. e. 22. J 25. if any apprentice, Cc. on the neglec d 
maſter or miſtreſs to pay the rates and duties, ſhall, on notice to hi 
ter or miſtreſs, pay the ſaid rates and duties, and alſo the penal 
forfeitures of this act, within one year after the ſame became incurred, 
prentice may, within three months afterwards, demand back th 
prentice-fee ; and if the ſame be not paid within three months after il 
demand, he may recover the ſame by aQion, and ſhall be diſcharged! 
his apprenticeſhip. 

And by g 26. ſuch apprentice ſhall have the ſame benefit of the tine 
ſhall have ſerved, as he could have had in caſe of any aſhgament ort 
ing · over to any new maſter or miſtreſs. 

By 20 G 2. c. 45. 5 5. if any maſter or miſtreſs, who ſhall becom 
ble to the double duties, ſhall pay them to the perſons who ought 
ceive them; and alſo render the indentures to be ſtamped at any ! 
within two years after the end of the apprenticeſhip, and before any! 
for them is commenced, the indentures ſhall be good and available 
and equity, and the apprentice as capable of following his trade, al 
ſingle duties had been regularly paid. | 

By $6. if any apprentice wal, after ſuch double duties incurred, 
requeſt in writing before one witneſs, to his maſter or miſtreſs to pay dc 
and ſhall, on the negle of his maſter or miſtreſs to pay the ſaid d 
duties within three months after ſuch requeſt, pay the ſame at any 
within two years after the determination of his apprenticeſhip, be 
within three months after ſuch payment, demand of kis maſter or mw 
double the appreatice-fee ; and if the ſame be not paid within three ms 
after ſuch demand, he may recover the ſame by action, and ſhall, i 

_ diately after ſuch payment, and upon ſignifying by writing under bi 
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be deſires to be diſcharged from his apprenticeſhip, be diſcharged from 
| ſame. 

And by 5 7. he ſhall have the ſame benefit of the time ſerved, as if he 
I been aſſigned or turned over. 

But by 6 8. if, where any proſecution ſhall be commenced againſt any 
er or miſtreſs for penalties, the apprentice ſhall pay ſuch double duties 
in two years after his apprenticeſhip expires, the indenture ſhall be 


= Oe. . 
By the ſtatute of 8. Ann. c.9. a duty is laid upon the maſter in confide- Iackſon v. 
ion of the premium received by him with the apprentice : it is incum- Warwick, 


it upon bim therefore to take care that the premium be inſerted in the Term 
ung lenture, and that it be properly ſtamped. If this be not done, he can- * 
e ſupport any action for the apprentice fee, although he has in fact main- 
vide ied the apprentice for ſome time, and until he abſconded. 


ao may ſerve, oz are capable of binding 
= themſelves Servants or Apprentices, 


It ſeems clearly) 8 Mod. ies Dougl. 518. Page $47 
Bu wkwithſtanding) Whitby v. Loftus, 8 Mod. 459. 8. P. Brand v. Ewington, Dougl. 518, 


Although an infant cannot bind himſelf a tice ſo as to entitle his St. Nicho- 
ter to an action of covenant for breach of any of the clauſes in the in- las and Se. 


& of sture, yet it ſhould ſeem (but the point has never been directly deter- 8 _— 
hi ned,) that if in fact he does bind himſelf, he is not afterwards at liberty — 1066. 


avoid a contract ſo notoriouſly for his beneſit. Burr. Sett. 


ed, F Ca. r, 

ein C. Ca. temp. Hardw. 323. S. C. Rex v. Evered, Cald, 26. Rex v. Hindringham, 8 Term 

per | p. 557. Aſhcrofc v. Bertles, id. 652. | 

ped! It has been determined, that an indenture of apprenticeſhip to an infant mou 4 5 
f : oo 

15 dot void, but only voidable. | ne Hi OY 

of | . 4 Term Rep. 196. 


IF an infant bind himſelf for a term which will not expire till after he E LR” 
$ attained twenty-one, yet he is entitled to be diſcharged upon his at- mg M 


laing that age. | Rep. 715. 


ny 8 

an) 8 
le 1 | 

wi ) Of the Juriſdiition of Juktices of Peace in 
* binding out Apprentices, in obliging Maſters 
„d provide for them, in compelling them to re- 
** fund the Bonep had with them, and in dil⸗ 
0 ys charging Appzentices from their Waſters. 


AY. juſtices are authorized to grant warrants to apprehend appren. An appren« 
3 tices or ſervants, who ſhall abſcond from ſervice, and to impriſon „ 3 
dem, until they demean themſelves properly. der this act 
TE cannot ob- 

A. in his defence, that he had been bound contrary to the directions of the af, and bad there- 
tun away to avoid the indentures. Rex v. Evered, Cald. 26, By 
2 . 
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By 20 C. 2. . 19. f 3. any two juſtices where the maſler dy 
© may, upon complaint of any pariſh apprentice, or of any other am 
& tice upon whoſe binding no larger a ſum than five pounds was o 
„ ſummon ſuch maſter and examine the caſe, and upon proof on dil 
ec the fact alledged, may, whether the maſter be preſent or not, if the 

| vice of the ſummons be proved, diſcharge ſuch apprentice by a cen 

* cate under their hands and ſeals. And by g 4. the two juſtices, y 

| & complaint by the maſter on oath, may examine the ſame, and con 
ide apprentice to the houſe of correction to hard labour for any ting 

0 Enla-g exceeding a calendar month (a), or may difcharge ſuch apprenia 

months by © aforeſaid.” By g 5. © Perſons grie ved may appeal to the next gu 

32 Geo. 3. ** quarter ſeſſions, where the matter ſhall be finally determined, and 

c. 57.5 13. colls paid to the appellant or reſpondent as the ſeſſions ſhall think re 

« able, not excee ding forty ſhillings.” | 
By 6 G. 3. c. 25. If any apprentice, except ſuch with whoni 

„„ ſum of ten pounds was paid, ſhall abſent himſelf during the tern, 
«ſhall ſerve for ſo long a time as he ſhall abſent bimſelf over and bey 
« the term of his apprenticeſhip, unleſs he ſhall make fatisfaQion tl 
* maſter for the Joſs he ſhall have ſuſtained by his abſence; and if h- 

« fuſe ſo to do, one juſtice, on complaint of the maſter, may appr 

& ſuch apprentice, and on hearing the complaint, determine the ſatu 

tion that ſhall be made; and if the apprentice do not conform to 

& determination, the juſtice may commit him to the houſe of corre 

* for any time not exceeding three months.” By g 3. „ the appli 

« of the maſter to compel ſatisfation for abſence as aforeſaid, mu 

* made within ſeven years next after the expiration of the term of 

6“ prenticeſhip.” And by g 5. the party grieved may appeal u 
„ next general quarter ſeſſions, on giving fix days notice of his inten 
40 to bring ſuch appeal, and of the cauſe and motive thereof, to ſuch 
« tice, and entering into a recognizance within three days after fact 
6 tice, to try ſuch appeal; and the ſeſſions ſhall. finally determine 
« ſame, and award colts.” But by g 6. © neither the ſtannaries nw 
« juriſdiction of the chamberlain, nor any other court within the city,| 
& be affected by this act.“ 


Page 549 FE | 
(By the 43 Elia.) But by 18 Geo. 3. c. 4. © the apprenticeſhip of a male child put out pur 
to the 43 Eliz. ſhall be ſor no longer term than till luch child ſhall come to the age of tu 


years,” | 


(By the 8$& 9g z.) By 20G. 3. c. 36. the ſame proviſions are enacted with reſpect 1 
rſous put out apprentices in any particular diſtrict of England by virtue of any private at d 
1 ſor the regulating and ordering of the poor. 


(That by 5 Elin.) Although the ſeveral reporters,” who have given us the hiſtory of the 
the King v. Fairfax, aſſign different reaſons for the judgment ol the court in that particulr 
yet they all agree, that the thiee judges, cn Holt, C. J. were of opinion that the ſtat. gl , 
having empowered the churchwardeus and overſt ers, with the atient of two Juſtices, t0 bf 
_ apprentices where they ſhould ſec convenient, the order for that purpoſe was compull 


5 ( That theugh) Rex v. Saltern, Eaſt. 24 G. 3. 1 Bot. P. L. 555. pl. 791. 8. P. 
age 550 

(Aud z the juſtices) But the indictment muſt Nate, that the binding or intment wu! 
ing or appointment within the 43 Elia. c. 2, Rex v. Trevilian, 2 Str. 1268, : 


(The juſtice!) Nor cau he ſend him away on account of his being fick, or ſo lame a5 9% 
able to work, or having the king's evil toſuch a degree as to be deemed incurable. Rex 
Owen, 1 Str. 99. Nei her can the ſeſſions diſcharge an tice on general allegation # 
wſoge by the maſter, and the declaration of the maker that be will not take his apprevuct 
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| * N 
by 5Eliz, e. 4 4 35- the particular eouſe of the diſcharge mult be ſtated in the order. Rex v. 
ris, 2 Str. 704. Rex v. Heaſeman, Ca temp. Hard w. 101. 2 Str 1014 S. C. But a negle& 

ihe part of the maſter to inſtru his apprentige in the myſterics of that trade he was bound ta 

en, is a ſufficient cauſe of diſcharge. Rex. v. Armies, 1 Conſt's Bott's P. L. 515. pl. 731. 

the contrary is now ſettled, Rex v. Amies, ubi ſupra, Rex. v. Collingburne. x Str. 663. 


„ hath been) But in Rex v. Vandeleer, 1 Str. 69., juſtices cannot order monies to be returned 
diſcharge of an apprentice. ; 


1 con | | 2 Page 55 
tie ite maſter) But the maſter muſt be ſummoned. Watkins v. Edwards, 1 Mod. 286. And 


eig un appear on the face of the order, that the maſter either appeared, or was ſummoned. Reg. 

rentice guter, 1 Conſt's Bott's P. L. $13. pl. 723. Rex v. Gill, 1 Str. 143. But it is ſaid that al 

| gh there miſt be a ſummons, it need not be ſet forth in the order; nor need the order ſtate, 

the maſter was heard, for that ſummons and default is equal to appearance, Rex, v. Amics, 

Int s Bott's P. L 515+pl. 731. But qu. of this opinion, for the ſtatute exprelsly requires ap- 

trance à d Lord Hardwicke quaſhed an oder, becauſe it did not appear op the face of it, that 
maſter had appeared or made default. Rex v. Heaſcman, Ca. temp. Hardw, 101. 


whon 

tern, The order muſt (late the reaſon of the judgment, for the ſtatute requires Rex v. 

1d den e (:ſhons ro expreſs the cauſe of the diſcharge. Heaſeman, 
ion tal Ca. temp. Hardw. 101. 
1 it nl | | 
appr li muſt alſo be enrolled among the records of the ſeſſions. | Rex v. 

ie ſatis | Hales-Owen, 1 Str. 99. 


corres The ſeſſions of the place where the parties live have juriſdiction on this Rex v- Col. 


appli abject ; and therefore, where A. was bound and eprolled apprentice to a 2 * 

1, mul eeman in London, but lived with his maſter in the county of Middleſex, - 

erm of was holden, that the ſeſſions of the county have a concurrent juriſdiction 

peal u ith the ſeſhons of the city, and may diſcharge the apprentice in Middleſex 

$ intent or cauſes ariſing in London, | 

0 ſuch] It is ſaid to have been the opinion of all the judges, that a pariſh ap- 1 Conſt's 

er ſuch rentice may be put to a clergyman, | _— fe 

Wo So, a female pariſh apprentice bound to a day-labourer to learn the art Rex v. St. 

1 d myltery of a houſewife, has been holden good. Marganit's 
. incoln, 


1 Conft's Bott's P. L. 549. pl. 787. 


A perſon occupying land in a pariſh (a), but living out of it, is com- Rex v. 


7. llable to receive a pariſh apprentice. And a cuſtom to bind only to oc- *PP+ 
upiers of a particular deſcription is not good. 1 

f au . ; 72 Rex V. St. 

ws 10 U icholas, in Nottinzham, 2 Term Rep. 726. Rex v. Saltern, 1 Conſt's Bott a P. L. 655. pl. 


pg. (a) It is ſaid, generally, that the binding of pariſh apprentices may be to a peiſon reſidin 
Þ another pariſh. Rex v. St, Margaret's, Lincoln, 1 Couft's Bott's P. F 549, * . 


of the 
articuur bo binding apprentices under 20 G. 3. c 36. it is not neceſſury that the Rex v. Tun. 
* * aller ſhould actually reſide within the partſh.: if he be an occupier there, ſed, 


3 Term 


is ſufficient z for inhabitant and occupter are for this purpoſe ſynonymous. 


-oMmpulld! 2 (pag Rep. 823. 
It is faid, that an order of apprenticeſhip need not (tate the trade to Rex v. Gil- 
Viich the pauper is intended to be bound. | lier, Sir T. 


Ra . 6 
Det the juſtices cannot order, nor can the indentures eovenant that the rig 
mier, at the end of the term, ſhall give his apprentice two ſuits of clothes, gt aſſe. 
. one for holidays, and the other for working days; for this ſounds like eme 
e , and they can only order maintenance; and not even that after the 
Ren! term is ended. | 
A pariſh 


nt wN! 


alten tl 
rence 
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3 Conft's certain time, it is not therefore bad ; for with reſpe& to the time, the i. 
543- pl-779. tute is only directory. ; 


() Rex v. 

Woolſtanton, id. pl, 780. 
Rex v. St. So, an indenture binding a poor girl an apprentice is not void for wy " 
Petrox. of the alternative, or till married.” | 
Burr, Sett, 8 
Ca. 249. 


I. ibid. And neither a pariſh indenture, nor a common indenture, though wi x 
; ble, can be avoided but by the parties to it. 
Rex v. Pariſh indentures muſt be aſſented to by two juſtices in the preſence 


—— . each other; for if it be done by them ſeparately, the indenture is void. 


Term Rep. 380. 


Rex v. It is not neceſſary to the validity of the indentures of a pariſh apprentice, 
Fleet, Cald. that the maſter ſhould ſign the counterpart But after the maller has fg 
3 ed the counterpart, he cannot appeal to the ſeſſions (5). 

Bott's P. L. 547. pl. 482. (6) Rex v. Saltern, « Conſt's Bott's P. L. 555. pl. 791. 


Rex v St. Nor is it neceſſary to their validity, that the apprentice ſhould fign the 
"Nicholas, in deed. ; 


Notting 
ham, 2 Term Rep. 726. 


Rex v. An infant pariſh apprentice and his maſter cannot by themſelves, with 
e out the aſſent of the pariſh officers, vacate the indentures. Secùs, after the 
(e Rex v. apprentice has attained twenty one years of age (c,. 


Harburton, x Conſt's Bett's P. L. 558. pl. 792 


By 32 G. 3. c. 57.5 11. © in every caſe where a pariſh apprentice ſhl 
% be diſcharged under the 20 G. 2. c 19. the two juſtices ſhall order the 
« maſter or miſtreſs to deliver up the apprentice's clothes, and to pay 
«* ſum not exceeding ten pounds to the pariſh officers, for the purpoſe af 
« placing ſuch apprentice out again. And the two juſtices may compel the 
“ pariſh officers to enter into a recognizance to proſecute the maſter o 
„ miſtreſs of any ſuch pariſh apprentice for ill-treatment of the appre- 
* nee.” 

By g 12. © the juſtices may order any maſter convicted under 20 6. 
% 2. c. 19 when liable to take a pariſh apprentice, to pay to the pariſh of- 
1 ficers a fum not exceeding ten pounds, nor leſs than five pounds, for the 
binding out ſuch poor child. But ſuch maſter may appeal to the qua- 
« ter ſeſſions, on giving notice, Qc.“ 

By $8. if any maſter or miſtreſs become inſolvent, two juſtice, 
© where ſuch maſter or miſtreſs live, may, on the application of ſuch 
* maſter or miſtreſs, diſcharge any ſuch apprentice from the indentures, 
if upon inquiry they find the allegation of inſolvency to be true.” , But 
by g 9. “ this ſhall not extend to any indenture under the 43 Eliz c. 2. 
where a larger ſum than five pounds ſhall have been given.“ 

Where ſeveral perſons hold land in partnerſhip, ſome of whom actually 
„Tem beſide upon, and occupy it, and others reſide at a diftance in another pariſh, 
Rep, 33. the latter as well as the former are bound to take pariſh apprentices, if is 

other reſpects they are fit perſons to take them. 


D ον 
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PD) Of the Neceſſity of ſerving an Apprenticecht 
w a Qualification to follow a Czade within the 
5 Eliz. c. 4. | | 


7 UT by the 15 Car. 2. c. 15. hemp-workers of all kinds, net-makers, 
J and makers of tapeſtry hangings, may ſet up without having ſerved 

en years. G 
57 = G. 3. M2 c. 6. C 1. 4. all officers, mariners, and ſoldiers, 
ho have been in the land or ſea ſervice, or in the marines, or in the mi- 
tia, or any corps of fencibles, ſince the ſecond year of his majeſty's reign, 

d have not * wary their wives and children, may exerciſe ſuch trades 
they are apt for, in any town or place. 

By 26 C. 3. 6. 107. f. 131. every perſon having ſerved in the militia, 
hen drawn out into actual ſervice, being a married man, may exerciſe 
y trade in any town or place. 

By 6 9 V. 3. c. 17. an apprentice diſcovering two offenders guilty 
ff coining, ſo as they be convicted, ſhall be deemed a freeman, and may 
xerciſe his trade, as if he had ſerved out his time. 

And by the 17 G. 3. c. 33. it ſhall be lau ful for any perſon carrying on 
or uſing the trade of a dyer within the counties of Middleſex, Efſex, Surry, 
and Kent, to employ journeymen who have not ferved an apprenticeſhip to 
the trade, without incurring any penalty. 

The like liberty is given to hatters generally by the 17 G.3.c.55,9 5. 
and to woolcombers by 35 G. 3. c. 124. 

It hath been objected, that the uſing of a trade in a country village, is 1 Mod. 26. 
not within the ſtatute ; and in the caſe of Rex v. Langley, H. 6 G. 2. Mr. 2 Keb. 5383. 
J. Page ſaid, he had known indiQtments quaſhed upon ſuch exception. It "Fn 
is ſaid however (c) by a very reſpectable author, that he doth not appre- 8 Bull. 
bend it would be now allowed ; for, in ſuch caſe, at the fittings at WR. N. P. 29. 
minſler it was mentioned, but Lord Ch. J. Lee made light of the objection. 

In a ſubſequent caſe (d), on motion to quaſh an information againſt the de- (4) Ball v. 
fendant for exerciſing the trade of a baker without having ſerved an appren- Cobus, 
ticeſhip at the pariſh of S. in Kent, one objection was, that it did not ap- Burr. 366. 
pear on the record that the offence was committed in a city, borough, or 
market-town ; but the court held, that neither the enacting part of the ſta- 

tute, nor the preamble, gave any foundation for this objection, and that 

the offence was clearly well laid; though they ſaid, if it came out in exi- 

dence, that the defendant followed the buſineſs only in a ſmall village, it 

had been the common practice to find for him. 


e 
| (Sif amax) But if it be an exerciſing of the trade by the maſter, it cannot de Abe o8e 558 
ins of it dy the journeyman, ſo as to expoſe him to the penalties of the ſtatute. Beach v. Turner, 


ſerved an apprenticeſhip to the rrade, ſuch partner, if he ſhare — in the“ Chaſe 


- 8.C. 
8o, it hath been holden, that if aby man as a maſter has exerciſed and French v. 


wed any trade as a maſter without interruption or impediment for the Adams, 
term of ſeven years, he is not liable to be proſecuted on this ſtatute. So, 5 res. 


if he hath worked at or followed two or more different trades for the term — Sg 
years or more, 1 Bl Rep. 
233. If he 


nn, OI TOs 
| 7. 
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Go 2 Sse 4 Term Rep. 10g. 
(It hath been) So, they may proceed by information. Cowp. 369. 
( The plaintiff) Such allegation not neceſſary. 1 Burr. 367. 


Rex v. In an indictment on this ſtatute it is not neceſſary to ſpecify and aver ti ; 
MR, want of other qualifications allowed by ſubſequent ſtatutes, for ſuch othe { 


3035. qualifications or exceptions ought to be ſhewn by the defendant. 
1 Bl. Rep. 230 S. C. | 


md. 


Ru 


(E) Of aſſigning and turning over Apprentices 1 
: . e othec Maſters. | 
age 55 


(Bu! it hath) They cannot judge of an aſſignment, for they cannot try the validity of a cel 
Rex v. Barnes, 1 Str. 48. 5 


By 32 Geo. 3. c. 57. f 5. any maſter or miſtreſs taking a pariſh appren. 
tice under the 8 9 . z. c. 30. 6 5. may, by indorſement on the indes. 
tures, or by other inſtrument in writing, and with the conſent of two jul. 
tices, teſtified by ſuch juſtices under their hands, aſſign ſuch apprentice for 
the reſidue of the term. And by g J. the perſon to whom fuch apprentice 
is intended to be aihgned, ſhall, at the ſame time, on the counterpan of 
the indentures, ©, declare his acceptance of ſuch apprentice, and ac- 
knowledge himſelf bound by the covenants in the indenture ; and ſuch 

maſter or miſtreſs, fo taking an apprentice by aſſignment, may, from tine 
to time, aſſign ſuch apprentice over to any other maſter or miſtreſs. 


- (F) Of making Apprentices free, 


(Wherever by the) By the 12 G. 3. c. 21. where any perſon entitled to his freedom ſhall apply to 
the mayor, &c, to be admitted, giving notice and ſpecifying the nature of his claim, and the 
mayor, &c. ſhall not admit him within a month afterwards, a mandamus ſhajl go, and if he be ad- 
mitted, the mayor, &c. ſhall pay coſts. | 


| (S. wvhere) Rex v. Turkey Company, 2 Burr. 1004. S. P. 
(Alf it u) 1 1.4. Raym. 382, | 


— 


Page 557 (G) Pow Apprentices are to be taken Care of 
when their Walters happen to (a) die. 


1 Conſt's (1t ſeems agreed,) For there is a great difference between a covenant 
Bott'sP. L. to maintain, and a covenant to inftraQ;; the firſt is a lien upon 
SN PL 745. the executor, though not named, in right of the teſtator's aſſets being 


come to his hands; but the other is a fiduciary truſt annexed to the per- 
* ſon of the maſter. | . 5 5 1 


By 
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32 C. 3. c. 57. f 1. if the maſter or miſtreſs of any pariſh appren- 
die during the term of ſuch apprenticeſhip, upon wheſe binding no 
- ſum than five pounds ſhall have been paid, the covenant in the in- 
ure for the maintenance of ſuch apprentice ſhall not continue in force 


during which three months the apprentice ſhall continue to live with 
ſetye the executors 0” adminiſtrators, or with ſuch perſon as they ſhall 
int And ia all ſuch pariſh indentures of apprenticeſhip there ſhall be 


not continue longer than three calendar months after the death of 
maſter or miſtreſs ; but if ſuch proviſo be omitted, the covenant on 
art of the maſter or miſtreſs to maintain the apprentice ſhall continue 
for three calendar months after his or her death: within which three 
dar months, by F 2. two juſtices of the peace where the maſter or 
died, ſhall, on the application of the widow of ſuch maſter, or 
uband of ſuch miſtreſs, or of an fon, daughter, brother, or ſiſter, or 
executor or executrix, adminſtrator or adminſtratrix, of thedeceaſed, 
Worſement on the indenture, direct the apprentice to ſerve another maſter 
WH: remainder of his term. And by g. . the ſame regulations which are 
directed to take place on the death of any ori-inal maſter or miſtreſs, 
Iſo takeplace on the death of any ſubſequent maſter or miſtreſs. By 5 4. 
pplication be made to two juſlices within the three months, or if, on ap- 
ion, the two juſtices ſhould not think ht to continue ſuch apprenticeſhip, 
dentures ſhall be void. Bu by F 5. this act ſhall not extend to an 
apprentice not living with and ſerving ſuch original or ſubſequent 85 
miltreſs at the time of his or her death. By 5 6. if the original maſter 
refs, or any ſubſequent maſter or miſtreſs, or the perſonal repreſenta- 
ſuch mater or miſtreſs, having aſſets, during the three months, ſhall 
or neglect to maintain and provide for fuch apprentice according to the 
df ſuch covenant, two juſtices, on complaint of the apprentice, or the 
officers. may Jevy ſufficient for the purpoſe by diſtreſs and ſale of the 
or afſets of ſuch maſter or miſtreſs. | 


FR 1 6 — 


) Of Servants' TUages, how recovezable. 


ag holden, that this ſtatute extends to covenant-ſervants, if in 
V4 ry. » 


vant, it will be quaſhed ; for there is no neceſſity to reſort to the oath 
party in this caſe, fince evidence may be given of the ſervice. 


Phat Atts of the Servant are deemed the 
g for which the Waſter may take Ad- 


er than three calendar months after the death of ſuch maſter or miſ- 


ved to the covenant for maintenance, a proviſo that ſuch covenant - 


| Raym. 
1305, 11 Mod. 266. S. C. 


if the order bear upon the face of it, that it was made upon the oath 79. ibid. 


] Where a clerk had embezzled notes and money belonging to his maſter to a con- 
nt, which he had paid away to the defendant, in the inſurance of tickets in th 
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tery, which inſurance was contrary to the ſtatute of 12 Geo. 3. c. 3.5 36. it was holden, * | 
theſe notes and money were not paid bona fide, but for an illegal conſideration, and their iden, 
could be ttaced, the maſter ſhould recover them. Clarke v. Shee, Cowp. 197. 


() What Aitts of the Servant ſhall be deemed if 
Maſter's, for which the Maſter ſhall anſwer u 
be bound. 2 
Page 561 „ Ry 
(Traub are conflituted) This opinion of the three judges hath fince been confirmed by the dech 


of the court of K. B., in Whitfield v. Lori Le r Cowp. 7<4. in which caſe it wah 
en, that the poſtmaſter was liable only for perſonal neglect or miſcondu &. 


Brucker v. Tt was lately ruled on the authority of the precedent in Turbernil i 
| * Stampe, 1 Ld. Raym. 264. 3 Ld Raym. 375. that a declaration chyyy 
4 _ the maſter, the defendant, with having negligently driven his cart againſt 
ed laintiffs horſe, was ſupported by evidence, that, the ſervant drove the oi 
Eadanr e cart. . |; 


(M) For That Acts of his ſhall the Servant u 
{wer, and be reſponſible to his Maſter : ai 


herein. 


BY 15G, 2. c. 13. f 12. © if any officer or ſervant of the Bank of 
% land, being intruſted with any note, bill, dividend, warrant, bal 
« deed, or any ſecurity or effects of any other perſon lodged or de 
% with the ſaid company, or with him as an officer or ſervant of the ſaic 
« pany, ſhall ſecrete, embezzle, or run away with the ſame, or wit on 
% part thereof, he ſhall ſuffer death without benefit of clergy.” 
By 5 G. 3. c. 35. 1 17. and 7 G. 3. c. 5o © if any erung clerk, g 
* letter- carrier, poſt- boy, or rider, or any other officer or perſon whatſen 
« employed in receiving, ſtamping, ſorting, charging, carrying, cooref 
« ordelivering letters or packets, or in any other buſineſs relating to thep 
< office, ſhall ſecrete, embezzle, or deſtroy any letter, packet, or bag dt 
„ ters, which he ſhall be entruſted with, or which ſhall have come u 
« poſſeſſion, containing any bank-note, bank poſt- bill, bill of exchange, 
* chequer-bill, South-ſea or Eaft-India bond, dividend warrant, nw 
« vicualling, or tranſport-bill, ordnance debenture, ſeaman's ticket, 
« Jottery ticket or certificate, Bank receipt for payment on any loan, 
« of aſſignment of ſtock in the funds, letter of attorney for receiving 
« ty or dividends, or for ſelling ſtock in the funds, or belonging to any 
6 pany, ſociety, or corporation, or of the Bank, South-ſea, Eaſt- India 
other company, or ſociety, or corporation, Americaw provincial bill de 
0 dit, goldſmith's or banker's letter of credit, or note for or relating 
% payment of money or other bond or warrant, draught, bill, or prom® 
* note whatſoever for the payment of the money, or ſhall ſteal and ul. 
«© of the ſame out of any letter or packet that ſhall come to his pol® 
* he ſhall ſuffer death without clergy.” 
By 7 Ja. 1. c. J. and 17 G. 3.e. 56. * perſons employed in the hat, 
len, linen, fuſtian, cotton, iron, leather, fur, hemp, flax, mohair, , 


dying manufactures, who ſhall embezzle or clandeſtinely dye WW) 4 
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terials with which they. are intruſted, and any perſons who ſhall know- 
ogly buy, ſell, pawn, or diſpoſe of the ſame, ſhall be liable to be puniſh- 
d by fine, whipping, and impriſonment. 


* 


) Of the Maſter's Remedies againft others for 
enticing away, and other Anjuries done in re- 
lation to His Servant. 1 


Vis clearly) Treſpoſs will lie for enticing him away ; and this though he be only a journeyman. 
t v. Aldrid e, Cowp. 54. | 

fa daughter, who is under age, and lives with her father, be ſeduced, the 3 Burr. 

er may maintain an action againſt the ſeducer to recover a compenſation 21 18. 
the lols of her ſervice; and he may do ſo, whatever be her age, if ſhe lived - Tom 

h him at the time, and acts of ſervice be proved; and the {lighteſt acts of Rep. x66. 


ice will ſuffice. 


Marriage and Divorce. 


OME ancient nations appear to have been more ſenſible of the import- 
ance of marriage inſtitutions than we are. The Spartans obliged their 
ens to marry by penalties, and the Romans encouraged theirs by the 
rium liberorum. A man, who had nv child, was entitled by the Roman 
only to one-half of any legacy that ſhould be left him, that is, at the 
ft, could only receive one-half of the teſtator's fortune, With us, the 
s hold out no temptation to marriage, and prudence will, in general, 
ommend celibacy. 


) Chat (a) Perſons map marry, and particular- 
ly within che Levitical Degrees, 


Lin enacted by 26 G 2 c. 33. f 11. that © all marriages, ſolemnized by This has 
* licence, where either of the parties, not being a widow or widower, been ad- 
hall be under the age of 21 years, which ſhall be had without the conſent of judged to 


et, K he father of ſuch of the parties ſo under age, (if then living, ) firſt had and a 
ag, dbtained; or if dead, of the guardian or guardians of the perſon of the par- marriages 
- ty ſo under age, lawfully appointed, or one of them; and in caſe there ſhall of illegiti- 


be no ſuch guardian or guardians, then of the mother, if living and unmar. mate per- 

ed; or, if there ſhall be no mother wing and unmarried ; then of a guar- 8 

er guardians of the perſon appointed by the court of Chancery, ſhall — 
be abſolutely null and void to all intents and purpoſes whatſoever, years, Rex 

Wt, by \ 12, in caſe any guardian or mother whoſe conſent is made ne · v. Hodnett, 

un us aforeſaid, ſhall be non compos mentis, or beyond ſea, or withhold © Term 

is ot her conſent to the marriage of any perſon, ſuch perſon deſirous to — 

ary may apply by petition to the Lord Chancellour, who may proceed 

pon ſuch petition in a ſummary way ; and if the marriage propoſed ſhall 

© <Xamination appear to be proper, he ſhall judicially declare the ſame to 

ſo, by an order of court, and ſuch order ſhall be as effectual, as if ſuch 

$uardian or mother had conſented.” 


The 


* 
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The marriages of the royal family being excepted from the ſalutar u 
te ſtraints of this act, it is enaQted by tat. 12 G. 3. c. 1 1. that no deſcendy 
6e of the body of King George the ſecond, male or female, (other than t 
&« iſſue of princeſſes who have married, or may hereafter marry, into fora 
<«<*families,) ſhall be capable of contracting matrimony without the prem 
©©. conſent of his majeſty, his heirs or ſueceſſors, ſigniſied under the great ( 
% and declared in council, which confent, to preſerve the memory there 
& is hereby directed to be ſet out in the licence and regiſter of ſuch marry 
<* and to be entered in the books of the privy council); and that every nan 
« ape or matrimonial contract, of any ſuch deſcendant, without ſuch c 
« ſent firſt had and obtained, ſhall be null and void to all intents and u 
«© poſes whatſoever.” 

Provided, that in caſe any ſuch deſcendant, being above the age of n 
<« ty-five years, hall perſiſt in his or her reſolution to eontract a mani 
diſapproved of, or diſſented from, by the king, his heirs or ſucceſſors;; 
then ſuch delcendant, giving notice to the king's privy council, which 
5 tice is hereby directed to be entered in the books thereof, may, at any in 
i & from the expiration of twelve calendar months after ſuch notice gie 
_- the privy council as aforeſaid, contract ſuch marriage ; and his or herng 
4 « riage with the perſon before propoſed, and rejected, may be duly ſolen 

% 7zed without the previous conſent of his majeſty, his heirs or ſucceſlan 

« and ſuch marriage ſhall be good, as if this act had never been made, u 

<* both houſes of parliament ſhall, before the expiration of the ſaid td 
„months, expreſsly declare their diſapprobation of ſuch intended n 

sf mage” 


r 


& «a „ 
« „ _ wn 


Page 571 | 
The prebibite?) Mr, Hume obſerves, that © the natural reaſon, why marriage in certz18 
© p1ces is prohibited by the civil laws, and condemned by the moral ſentiments of all nation 
* derived from men's care to preſerve purity of manners; while they reflect, that if a comma 
© of love were authoriſed between the neareſt relations, the frequent opportunities of ista 
converſation. eſpecially during early youth, would introduce an univerſal diſſoluteneß u 
& corruption. But as the cuſtoms of countries vary conſiderably, and open an interest 
© more or leſs reſtrained, between diſſerent families, or between the ſeveral members of them 
« family, ſo we find, that the moral precept, varying with its cauſe, is ſuſceptible, without n 
© inconvenience, of very different latitude in the ſeveral ages and nations of the world. | 
© extreme delicacy of the Greeks permitted no converſe between perſons of the two ſexes, eu 
© whzre they lived under the ſame roof; and even the apartments of a ſtep-mother, and her a 
* thers, weie almoſt as much ſhut up againſt viſits from the huſband's ſons, as againſt thoſe? 
© any ſtrangers or more remote relations. Hence, in that nation, it was lawful for a mi 
« marry, not only his niece, but his half-Gſtcr : a liberty unknown to the Romans, ud 
„ nations, Where a more open intercourſe was authoriled between the ſexes.” Hiſt, vol 41% 

» © Page $73 
(On £16.06 Com. Rep. 2. 8. C. 1 Ld Raym. 68.8. C. This objeQion of being iu: fla 
therefore having no conſanguinity, muſt be underſtood only as to civil purpoſes, and is to l 
firied chiefly to inheritances, 1 Term Rep. 101. for there is a relation as to moral purpois; 
hence a baltard cannot marry his own mother, or baſtard ſiſter. 3 Salk. 66. 


(B) Of Eſpouſals and Marriage Contratts: 

herein of the Diffezence between Contra 

| preſenti and future, and the Remedies for | 
Uiolation thereof, 


(A entre in preſenti) In general, common reputation, and cohabitation as man and wk 
C | the acknowledgment of the parties, may be admitted as evidence of marriage in the tem 


courts, Comb. 202. Cowp. 232, 2 Bl. Rep. $77. Eſpin. Ni. Pr, Caf. 213. A jury 
the proper judges of the fact of a marriage denied by an anſwer in Chancery, and 42 


= 


— 2 
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the proof of it, in favour ef a juſt creditor, ſuing for a debt contracted during cohabita- 
a. 2 Vez. 270. And it is for the moſt part incumbent on thoſe who would impeach a reput · 
i marriage, to ſhew wherein its irregularity conſiſts. Burr. Set. Ca. 232. 1 Salk. 119. 


rap 2 f | | ö | 
"Fc of the Solemnization and Ceremonies requi- Þ 

4 ſite to a complete Warriage: And herein of the FA 
ria Offence of performing the Ceremony without = 
due Authority or Licence. 28 i 


„ Page 575 
| [71 order) Marriages in Engtand during che uſurpation were ſolemnized before juſtices of the 11 
ace, but for what purpoſe this novelty was introduced, except to degrade the clergy, does not 5 
pear. je F | f f | 
1 - == 
(Alſo, theurh the) It is only mentioned as a doubt in Roll's Abridgment, whether marriages i 
y dureſs are not merely ou : ſurely they are not ſo before ſentence, They are marriages de facts. 


hich bo. Car. 493, And Mr. Noy held them good, Dy. 13. in marg. 
A By 26 C. 2.c. 33. 9 2. No miniſter ſhall be obliged to publiſh the banns The uſe of 1 
derm matrimony between any perſons whatſoever ; unleſs they ſhall ſeven days, mtr 3 1 
ſolem the leaſt, before the time required for the firlt publication, deliver or d to haue WM 
con WS: to be delivered to him a notice in writing of their true chriſtian and been firſt 3 
e, ul names, and of the houſes of their reſpective abodes, within ſuch pariſh, intro luce! 16 
d rd welry, or extraparochial place, where the banns are to be publiſhed, and = Lune 1 
ed he time, during which they have inhabited or lodged in ſuch houſes tronghn | 
ſpeQtively. - ſomething | 


e it obtained even in the primitive times, and it is this Tertullian is ſuppoſed to mean by 
4 m fre-mulgatio. 

certzl 

nations 6 
comma 


Miete 


All banns of matrimony ſhall be publiſhed in the pariſh church, or in 8 1. 
me publick chapel, wherein banns of matrimony have been uſually pub- 


mw | #7 of the pariſh or chapelry wherein the perſons to be married ſhall 

the nn 

N And where the perſons to be married ſhall dwell in divers pariſhes or - 

rl. | pelties, the banns ſhall be publiſhed in the church or chapel belonging 4 | 
| her ſuch pariſh or chapelry wherein each of the ſaid perſons ſhall dwell. ki | 
| theleh And where both or either of the perſons to be married ſhall dwell in any 8 


or 2 1 ptraparochial place, (having no church or chapel wherein banns have been 4s 
6, 0d > ſually publiſhed,) then the banns ſhall be publiſhed in the pariſh church or p43 


vol, 4 apel belonging to ſome pariſh or chapelry adjoining to ſuch extraparochial 6 
| ace, | 

— = Note—That all pariſhes, where there ſhall be no pariſh church or chapel 5 8. 

_ ereto, or none, wherein divine ſervice ſhall be uſually celebrated every 


unday, may be deemed extraparochial places for the purpoſes of this act, k'Y 
ut for no other purpoſe. V4 
Provided, That after the ſolemnization of any marriage under a publication 9 10. &Y 

banns, it ſhall not be neceſſary, in ſupport of ſuch marriage, to give any 
roof of the actual dwelling of the parties in the teſpective pariſhes or chapel- 


kor. ® wherein the banns of matrimony were publiſhed, nor ſhall any evidence 
lade be received to prove the contrary in any ſuit touching the vali- * 
ty of ſuch marriage. 0 3 
And the fd banns ſhall be publiſhed upon three Sundays preceding the 5 l. | 
n and wemauaion of marriage, during the time of morning ſervice, or of the 
172 ; | TRAY 


N. ; 


110 


Lindw.27 1. 


st. 26. G. 2. And in caſe the parents or guardians, or one of them, of either of 


c. 33. 8 3+ 


Rubr. 


pariſh ſhall not ſolemnize matrimony betwixt them, without a certificay 


Johnſ. 194. 
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evening ſervice, if there be no morning ſervice, in ſuch church or ch 
on any of thoſe Sundays immediately after the ſecond leſſon. | 
Wnilſt the marriage is contracting, the miniſters ſhall inquire of oil 
people by three publick banns, concerning the freedom of the parties 
all lawful impediments. And if any miniſter do otherwiſe, he ſhall beſ 
nded for three years. 


parties, who ſhall be under the age of 21 years, ſhall openly and public 
declare, or cauſe to be declared, in the church or chapel where the u 
ſhall be ſo publiſhed, at the time of ſuch publication his diſſent to ſuch u 
riage, ſuch publication ſhall be void. | | 
And where the parties dwell in divers pariſhes, the curate of the wii 


the banns being thrice aſked from the curate of the other pariſh. 

And by the 26 Geo. 2. c. 33. $ 1. Where the banns ſhall be publiſhed 
any church or chapel belonging to any pariſh adjoining to any extra 
chial place as aforeſaid, the miniſter, publiſhing ſuch banns, ſhall i 
writing, under his hand, certify the publication thereof, in ſuch aw 
ner, as if either of the parties to be married dwelt in ſuch adjeiny 

ariſh. | | 

k As to licences, ſome have queſtioned the biſhop's power to grant licens 
for marrying without banns firſt publiſhed ; becauſe this is diſpenſing wi 
an act of parliament: for the marriage office, which requires banny i 
part of the ſtatute law. But this power of diſpenſing is granted to the bil 
by ſtature law too, wiz. by the 25 H. 8. c. 21. by which all biſhops 
allowed to diſpenſe, as they were wont to do, and ſuch diſpenſavw | 


have been granted by biſhops ever ſince Archbiſhop Mepham's time f 3 


leaſt. 3 

By Can. 101. no faculty or licence ſhall be granted for ſo!emnizatad 
matrimony, without publication of banns by any perſon exerciſing any & 
cleſiaſtical juriſdiction, or claiming any privileges in the right of the 
churches ; but only by ſuch as have epiſcopal authority, or the em 
miſſary for faculties, vicars-general of the archbiſhops and biſhops, /# 
plena; or, ſede wacante, the guardian of the ſpiritualties, or ordinand 
exerciſing of right epiſcopal juriſdiction in the ſeveral juriſdictions reſet 
tively. 

And by the 26 G. 2. c. 33. 5 7. No ſurrogate deputed by any ect 
ſiaſtical judge, who hath power to grant licences of marriage, ſhall gut 
any ſuch licence before he hath taken an oath before the ſaid judge, fits 
fully to execute his office according to law to the beſt of his knowledg! 
and hath given ſecurity by his bond in the ſum of 100. to the biſhop of i 
dioceſe, for the due and faithful execution of the ſaid office. | 

And no licence ſhall be granted, but to ſuch perſons only as be of po 

uality. ; 
f Abd no licence ſhall be granted, but upon good caution and ſecuiſ 
taken. 

Which ſecurity (hall contain theſe conditions, 1. That at the tive f 
granting ſuch licence there is not any impediment of pre · contract, 
guinity, affinity, or other lawful cauſe to hinder the ſaid marriage. 2. 


there is not any controverſy or ſuit depending in any court before 20 r 
cleſiaſtical judge touching any contract or marriage ol either of the fad 
ties with any other, 3 That they have obtained thereto the expres ® 
feat of their parents (i 


they be living), or otherwiſe, of their guardun® 
. 
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emors. Laſtly, That they ſhall celebrate the ſaid matrimony publickly 
the pariſh church or chapel, where one of them dwelleth ; and in no 
er place; and that, between the hours of eight and twelve in the fore- 


cences and diſpenſations; before ſuch licence ſhall be granted, it ſhall ap- 
ar to the judge by the oaths of two ſufficient witneſſes, (one of them to be 
own either to the judge himſelf or to ſome other perſon of good reputation 
hen preſent, and known likewiſe to the ſais judge,) that the expreſs con- 
nt of the parents, or parent (if one of them be dead), or guardians or 
ardian of the parties is. thereunto had and obtained : and furthermore, 
at one of the parties ſhall perſonally ſwear that he believeth, that there is 


i ol > let or impediment of precontract, kindred, or alliance, or of any other 
al cauſe whatſoever, nor any ſuit commenced in any eccleſiaſtical court, 
ed1 > bar or hinder the proceeding of the the ſaid matrimony, according to the 
par nor of the aforeſaid licence. 
1| But if both parties who are to marry, being in widowhood, do ſeek a Can. 104. 
nc ulry for the forbearing of banns, then the clauſes before mentioned re- 
in viciog the parents conſents may be omitted; but the pariſhes, where they 


well, ſhall both be expreſſed ia the licence, as alſo the pariſh named 
here the marriage ſhall be celebrated. And if any commiſlary for faculties, 
icars-peneral, or other the ſaid ordinaries, ſhall offend in the premiſes, or 
py part thereof, he ſhall, for every time ſo offending, be ſuſpended from 


ns, 1 
bil e execution of his office for the ſpace of ſix months; and every ſuch 
** cence or diſpenſation ſhall be held void to all effe ds and purpoſes, as if 
* ere had never been any ſuch granted; and the parties marrying by virtue 


ereof, ſhall be ſubject to the puniſhments which are are appointed for clan- 
eltine marriages. 


ond This clauſe, faith Dr. Burn, 2 the licence void to all effects and 2 Burn. 
ny 6 rpoſes, as if there had ngxer keen any ſuch granted, ſeemeth to render it a E. L. 425. 
{ the atter of great importance aforeſaid pre requiſites be ſtrictly ob- 


ryed ; for although before the ſtatute of 26 G. 2. only the licence in ſuch 
ale was void, and the parties marrying by virtue thereof were liable to be 
uniſhec, as for a clandeſtine marriage; yet, now by that ſtatute, the mar- 
age 1 will be void, and the other conſequences of clandeſtine marriages 
ut enve. 

By the 5 V. c. 21. 6 3. for every ſkin or piece of vellum or parchment, 
r ſheet or piece of paper, upon which any licence for marriage ſhall be en- 


 fath poſſed or written, ſhall be paid a ſtamp duty of 57. 
ea No licence of marriage ſhall be granted by any archbiſhop, biſhop, or other gt. 26 G. 2. 
of tt ordinary, or perſon having authority to grant the ſame, to ſolemnize any c. 33- $ 4+ 


narrage in any other church or chapel than in the pariſh church or publick 
hapel of the pariſh or chapelry, within which the uſual place of abode of 
doe of the perſons to be married, ſhall have been for the ſpace of four weeks 
mmediately before the granting of ſuch licence ; or, where both, or either, 
f the parties ſhall dwell in the extraparochial place, having no church or 


wapel wherein banns have been uſually publiſhed, then in the pariſh church 
| ; . apel belonging to ſome pariſh, or chapelry, adjoining to ſuch extrapa- 


place, and in no other place whatſoever. 


Pronided, that where the marriage is by licence, it ſhall not be neceſſary, 
a ſupport of ſuch marriage, to give any proof that the uſual place of abode 
one of the parties, for the ſpace of four weeks as aforeſaid, was in the 
uu or chapelry where the marciage was ſolemoized; nor ſhall any eyidence. 


8 for the avoiding of all fraud and colluſion in the obtaining of ſuch Can. 103. 


* 
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in ſack caſe be received to prove the contrary in any ſuit touching the wt 

dity of ſuch marriage. That is to ſay, adds Dr. Burn, this ſhall no 
ſo as to render the marriage null and void; but nevertheleſs the ſunna 

who granteth ſuch licence contrary to the tenor of this act, ſeemeth tow 

the violation of his oath and forfeiture of his bond given to the foi 

judge, and is liable to be otherwiſe puniſhed for his contempt of 
law. ä 

Alſo, this ſhall not extend to deprive the Archbiſhop of Canterbun;, 
his proper officers, of the right which hath hitherto been uſed in vir 
the ſtatute of the 25 H. 8 c. 21. of granting ſpecial licences to man 
any convenient time or place. | 

By which ſtatute of 25 H. 8. power is given to the Archbiſhop of Cay 

| bury to grant faculties, diſpenſations, and licences, as the pope had d 
before. And by the ſame ſtatutes, it is enacted, that all children pra 
ated after ſolemnization of any marriages, to be had by virtue of a lic 
of diſpenſation from the Archbiſhop of Canterbury, ſhall be admitted, m 
ted, and taken, legitimate in all courts and other places, and inherit the 
heritance of their parents and anceſtors. 

If any perſon ſhall falſely make, alter, forge, or counterfeit any ff 
licence of marriage, or cauſe or procure the ſame to be done, or affilt th 
in, or utter or publiſh the ſame as true, knowing the ſame to be falſe, 
ed, forged, or counterfeited ; he ſhall be guilty of felony without ben 
of clergy. 

In all caſes, where banns ſhall have been publiſhed, the marriage f 
be ſolemnized in one of the pariſh churches or chapels where ſuch bann 
been publiſhed, and in no other place. - | 

And no licence-marriage ſhall be ſolemnized in any other church orc 
pel, than where the uſual] place of abode of one of the parties hath beak 
the ſpace of four weeks next before the granting of ſuch licence. 

And by Can. 63, every miniſter who ſhall celebrate marriage bem 
any perſons contrary to the canons aforeſaid, or any part thereof, wit 
colour of any peculiar liberty or privilege claimed to appertain to cen 
churches and chapels, ſhall be ſuſpended for three years by the ordinn 
the place where the offence ſhall be committed; and if any ſuch mia 
ſhall afterwards remove from the place, where he hath committed then 
before he be ſuſpended, then ſhall the biſhop of the dioceſe, or ordina 
the place where he remaineth, upon certificate, under the hand and ſa 
the other ordinary from whoſe juriſdiction he removed, execute that cel 
upon him. 

By a conſtitution of Archbiſhop Reynolds, matrimony ſhall be ſolenas 
reverently, and in the face of the church. | 

And by the words, in the beginning of the office of matrimony, it 

' poſed to be done in the face of the congregation. | 
(a) Whe- By the 26G. 2. c. 33. 8.“ If any perſon ſhall ſolemnize marriage 
ther, clan- other place than a church or publick chapel, where banns have been! 
deſtinemar- « a}}ypubliſhed, unleſs by ſpecial licence from the Archbiſhop of Cam 
Scland of“ or ſhall ſolemnize matrimony without publication of banns, unleſs het 
Englilh par- be firſt had from ſome perſon having authority to grant the ſame; * 
tics, who © perſon knowingly and wilfully ſo offending, and being abr conm 
r:ſort chi- 4 thereof, ſhall be edjudged guilty of felony, and tranſported for 108 
_ m_ « years;” the proſecution for which felony is by F 9. to be comme 
Engliſhlaw, Within three years after the offence committed. And by 8, © All 
ſhall be ſus ** riages ſolemnized in any other place than a church or ſuch public * 
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TC leſs by ſpecial licence aforeſaid. or that ſhall be ſolemnized without, ned in 

Wi:cation of banns, or licence of marriage from a perſon or perſons — N 
aving authority to grant the ſame firſt had and obtained, ſhall be null hach been 

d void to all intents and purpoſes whatſoever.” But by 5 18. it is pro- = 


d, that this act ſhall: not extend to Scotland (a), nor to any marriages 1 


og Quakers or Jews, where both the parties ſhall be Quakers or Jews, have queſ- 
o marriages ſolemnized beyond the ſeas. tioned, © 
potwith- 
ing that ſuch marriages are valid by the law of Scotland, whether they are eſſecti ve 
nend. Where parties are bound, by the laws of their own country, to execute any imports 
act or contrad with certain ſolemnities, it is doubted, whether they can clude their 
| law by going purpoſely to another country where ſuch ſolemnities are not eſſential, and then 
rving immediately when the act is done. It is a queſtion of publick law; and the moſt cele- 
ed writers on publick law have holden, that ſuch an act is fraudulent, is is 23 facere lei, 
h the laws of al nations diſalow. In the caſe of Robinſon v. Bland, 2 , 1079. which 
a ſecurity given in France for money there loſt at play, wherein the locality of the tranſacti- 
ame in queſtion, there is an obiter obſervation of Lot d Mansfield very remarkable. As te 
e money won at law, by the rule of the law of England, no action can be maintained for it. 
othis it has been objected, that the contract was made in France: therefore, the law of 
ance muſt prevail, and be the rule of determination; by which law. it is alleged, that the 
ouey is there recoverable before the marſhals of France, who can cnforce obedience to their 
ntences by impriſonment. I admit that there are many caſes, where the law of the place of 
ic [ran(a&ion ſhall be the rule; and the law of England is as liberal in this reſpect, as other 
ws are. It has been laid down at the bar, that a marriage in a foreign country muſt be go- 
raed by the law of that country where the marriage was had Which, in general, is true. 
ut the marriages in Scotland of perſons going from heace for that purpoſe, were ;oftanceTby 
iy of example. They may come under a very different conſideration, according to the opi- 


* 
# 


kcept one, of a marriage at Oſtend, which came before Lord Hardwicke, who erdered it to 
tried in the ecclehal(lical'court : but the young man came of age, and the parties were mar- 
{ over again; and ſo the matter was never brought to a trial.” 2 Buro's E. L. 438. t 
uller's Niſi Prius. 113. there is a ſhort note of a caſe, wherein this point was afterwards de- 
ined, upon an appeal to the delegates, viz. Crompton v Bearcrofe, Dec. 1, 1768. The ap- 
nt and reſpondent. both Engliſh ſubjects, and the appellant being under age, ran away with 
the conſent of her guardian, and were married in Scotiand; aud on a ſuit brought in the ſpi- 
al court to annul the marriage, it was holden, that the marriage was good. - 


F 


f, wi | 
0 cen he above act of 26 G. 3. c. 33. $ 8* having enacted, That the cere- Rex v. 
din y ſhall be ſolemnized in no other place than a publick church or chapel, North 
mai barn have been uſually publiſhed, except by ſpecial diſpenſation from Douzl. 659. 
thek Archbiſhop of Canterbury, it was bolden, that a marriage, which had 

in had in a chapel, erected ſince the act, was invalid. A ſtatute, however, gt. 21 G. 3. 
nd fed immediately paſſed for confirming marriages in ſuch new churches and c. 53- 

at cell els, with a retroſpect, but including the time to come only up to the firſt 


luguft 1781, 

by (tat, 26. G. 2. c. 33. 5 15. all marriages ſhall be ſolemnized in the 
ence of two credible witneſſes at the leaſt, beſides the miniſter who ſhall 
brate the ſame ; and, immediately after the celebration of every mar- 
e, an entry thereof hall be made in the regiſter directed by 5 14. to be 


age i ; In which entry it ſhall be expreſſed, that the marriage was cele bra - 

been! by danng or licences ;z and if both or either of the parties married b 

anter ce be under age, with conſent of the parents or guardians, as the caſe 

ſs het Ide ;and ſhall be ſigned by the miniſter with his proper addition, and 

ne dy the parties married, and atteſted by ſuch two witneſſes. * 
con | the marriage has been regularly ſolemnized, any ſubſequent irregulari- . 

r 101 I the eduy fall not effect its validity. 5 p 
* 5 | church, Burr. Set. Ca. 506. Bull. N. P. 114. 8. C- 
. n. pb R 


on of Haberus, p. 33. and other writers. No ſuch caſe has yet been litigated in England, - 


$14 MARRIAGE AND DIVORCE, 
Rexy. | The above ſtabute doth not take away the evidence of preſumption 


Frünen  gohabitation'; though i6 the evidence be clear, that the marri 

nent Fer lebrated' according to the requiſitions of the a&, (as, where in a _ 
Set: Ca, © by licence, obe of the parties is under age, and no conſent has been h 
6 9 5 it js totally voidy and no declaratory ſentence in the eccleſiaſtical cum 


/ Cat by & 4) bas deen determined, that, not withſtanding this ſtatate, the occ| 
— 5 is Till at Hberty te impoſe ſpiritual centures upob any —.— marrying Without licen, 
p tion of hann. Middleton v. Croft, 2 Str. 1056. Vim: Abr. tit. Canuns, pl; 14. $0 
; Ark. 650. 8, C. N . 88 | | | | 


— — 1 * out 1 


Wh — 5 — — 


e 575(D) Of otences agoin® the Rights of Parriay 


a,, | Tachis Date it hath been refalved, that the marriage muſt be cid 
4'Mod: $4. and to the diſparagement. af the heireſs, _ x 
Rex y.Corn,... That, a. baſtard. under the care af het putative father is within 


$4.4; 14+ 47 ' . 2 1 © „ oegy* at | bez, 
D That the offence, is within, the juriſdiction of the court of Ky 


 2Med 12h, Se | | | 
4 Lev, 79. 8. C. 1 Freem, 444. 8. C. 3 Keb. 708. S. C. 
8 578. Mere i 
* on this feundation) And this though entered into aſter marriage. Toth. 27, 16 
. l | 


n The defendant had a leaſe made, by Thomas Thynne, of the impropra 
1 on of Thame for two lives in reverſion, after another leaſe for life of N 

445: Lord Thypng of Egham: On the death of Mr. Tynne without iſfue, the eln 
Hardwicke, came to Lord Weymouth, who had made a leaſe, under which the plan 
8 of claimed, The plaintiff's bill was to ſet aſide the defendant's leaſe upon in 

BE me miſe, that the conſideration of the leaſe was the defendant's undertaking 

4 Why © procure a marriage between Mr, Thynne and lady Ogle. It was objedth 

« did a ve that the, Lard Weymouth being a remaipder-man, claimed by ſettlemeat ꝶ 

« ry extra- ramount, and came not in privity of eſtate; and therefore neither he no 

: 15 ene leſſee were entitled to controvert, whether the teaſe was made on good ab 
« tern, ſideration or not. But by the court—If'the leaſe was gained by fraud, « 

« ing con- an unjuſt conſideration, it is to be, deemed” void, and the eſtate to be c 

« trary, & charged of it, as if no ſuch leaſe had been made. An iſſue was directed i 

ba 8 be tried at the bar of the court of Common Pleas, whether the leaſe m 

« the yer wade in conſideration of defendant's afliting to effect or procure thei 

« digs. marriage. Two. yerdiQs were given in favour of the defendant, where 

« Theye the bill was diſmiſſed. Upon an appeal to the Lords in Parliament, ** 
1 — ec reverſed, and without regard to the verdicts, the leaſe un f 
of opini- ; 5 . | Lad ; 
on the iſſues were directed in ſome improper ſhape ; for it cannot be ſuppoſed, they ſet it ui 

: & 25 wary hrokoge cone wpen he prank >, eds os va 
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| pon motion for an injunction to reſtrain the defendant either from bring · Smith v. ; 
A 4ion on a promiſſory note given by the plaintiff to the defendant in any rs 1 | 
/ for undertaking to procure him a marriage with a lady, or that the erz 66, 8 
adnt may be teltraĩned from aſſigning it over to any other perſon, Lord g. C. N 
Atwicke aid; As it is not only charged by the bill to be a marriage-· brö- i 
agreement, but the charge is ſupported by an affidavit, I will make Ad po 
r upon. the defendant to keep the note in his own poſſeſſion, and not iy 
igen or indorſe it over to any perſon Whomſoever ; but [ will not ex- a 
che injunction ſo far as to prevent him from proceeding at law. | 
dn a treaty of marriage between P. B. and Miſs H., then about 20 years Cole v. Gib« 1 
articles were entered into, to which the intended huſband and wife, dg 1 Vets 1 
geſendant, who was the intended wife's ſervant, and R. A. were made my 
45. The firſt clauſe therein was for ſecuring an annuity of 1000. to the 
ndant out of the wife's eſtate ; but every other proviſion therein for the | 
kt of the wife and iſſue of the marriage was made revocable by the wife, N 
the marriage ſhould be had. About the ſame time with the articles, 
ad was given by P. B. before the marriage to pay the defendant toool,, | 
h bond was afterwards delivered up to be cancelled ; but at what par- 1 
ar ume did not appear. A recovery was ſuffered to the uſe of the ar- 
. And ſubſequent to the marriage, a new grant was mate to the de- 
ant of this annuity 3 which was continued to be paid for ſome time after 
wife's death. A bill was brought to ſet it aſide; and Lord Hardwicke 
cted three iſſues: Firſt, Whether the bond was executed in conſi- 
tion of, or as a premium for, defendant's procuring or affiſting plaint 
$ marriage, or on any other, and what conſideration ?* Second, Whe⸗ 
the 1000]. were thereby made payable at or on the marriage, or at any 
, and what time? Third, Whether the annuity or rent-charge was 
ed in conſideration of the bond, or procuring or afliſting plaintiff in 
arriage, or for any other, and what conſideration ? | a 
nd a5 contrads of this kind are avoided on reaſons of publick inconve- Shirley v. 4 
e, it hath been therefore adjudged, that they will not admit of ſubſe- 3 
t confirmation by the party. -- ,, IJath Nov, 
| 1779. 3 Cox's P. Wine. 74. note. 


I 

® 
8; 
' 
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d, any private agreement or treaty infringing the open and publick agree- Peyton v. * 
t oh the marriage, is conſidered as fraudulent z as, in the following 8 We 
„ vir J. B. being executor of the plaintiff Pey/on's mother, and having ag 
haſed an eſtate which belonged to the plaintiff's mother, and promiſed, 
he would not only ſettle ſuch eſtate upon the plaintiff, but alſo other 
$ of zool. a. year, if a convenient match could be found for the plaintiff. 
676, Sir J. B. treated à marriage for him with the niece of the plain- 
dir J. R. and Denham, and it was agreed between him and Sir J R., 
Sir J. R. ſhould give his niece 2 500, portion, to be laid out in lands 
bis death, and that Sir J. B. ſhould ſettle lands of the value of 300. 
b, Whereof 200, per annum ſhould be ſettled for the jointure, and thas 
ould alſo ſettle other lands of 1007 per annum on himſelf for life, re- 
hder on plaintiff Peyton and his beirs. Accordingly, by leaſe and re- 
+ Sir J. B., in conſideration of a bohd entered into y Sir J. R. to pay 
. after his and his wife's death for the marriage portion, conveye | 
bs (lated in the deed to be 300l, a-year; and as to 200). a. year thereof, 
fame were limited for the jointure of the wife of plaintiff Peyton, re- 
oder to the heirs male of their two bodies, remainder to Peyion in tail 
'0de? th bim zu fee 3 and a# to the refidde;-t6 plidilf Peyton in tail, 
, > "RY remainder 
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» remainder to him in fee. And Sir J. B. thereby covenanted, thy 
Joiature lands were 200), a-year, and that within two years then ney 
would ſettle other lands of 100. a- year, and worth 1700/., to be ſoll 
the uſe of himſelf for life, remainder to plaiotiff Peyton in fee. After; 
marriage, Sir J. B. prevailed on plaintiff Peyton, who was very young, 
promiſes of leaving him a greater eſtate by his will than he had promi 
to ſettle upon him, and by other inſinuations, to execute a writing, when 
Sir J. B. was to receive the profits of the whole eſtate, allowing the gl 
tiff Feyton only 1001). a- year, and to aſſign over to himSir J. R.'s bond 
alſo to releaſe and diſcharge the agreement for 100/. per annum on hin 
his heirs after the death of Sir J. B. The plaintiff's bill was to be rely 
ed againſt theſe agreements, which had been extorted from the plan 
Peyton, and to have ihe jointure made good, the lands ſettled for the join 
not being of the value of 200l. a- year. After long debate, the Lord Ky 
er decfeed, that the defendant Bladwell, notwithſtanding the agrem 
with plaintiff Peyton, ſhould account for all the profits of the eſtate wiy 
Sir J. B. had been in poſſeſſion of under that agreement, over and abonei 
120). per annum, and the Maſter was to ſee what was the value of thej 
ture lands at the time of the ſettlement ; and the defendant was decree 
make good ſo much as the jointure lands fell ſhort of 200/. per annum a 
time of the ſettlement made. And Sir J. B. having deviſed ſome land 
the plaintiff Peyton, the defendant was decreed to make up thoſe land 
to ſettle them according to the marriage agreement. Aud althoughity 
ſtrongly inſiſted by the defendant's counſel, that the agreement bein 
ſettle 100). per annum on 'plaintiff Peyton and his heirs, he had pove 
releaſe and diſcharge that agreement: and there was no benefit therehyi 
tended to the wife or iſſue of that marriage; and in caſe the ſettlement 
been made, it had been in plaintiff Feyton's power to have ſold or gives u 
thoſe lands (the ſettlement being to be made to him and to his heirs aft 
death of Sir J. B.), and therefore he might well releaſe the agreements 
the 100). per annum, and no one could be ſaid to be injured by it, ary: 
than if he had deviſed away or ſold thoſe lands; yet the court declared iu 
teſtation of ſuch under hand agreements ; and that it was a deceit and fra 
to Sir J. R, who was drawn in to give a great portion with his niece, ud 
pectation of a ſettlement adequate to it, which by this means is to be frult 
ed: for though plaintiff Peyton could have diſpoſed of the lands, which u 
to have been ſeitled on him and his heirs, yet that is frequently done in m 
ſectlements, the father by that means being left at liberty to provide fr 
younger children, and to reward them moſt, who behave themſelves u 
and ſtill there is a benefit intended to the iſſue of the marriage, and 
part of the conſideration for which the portion was given; and then 
they declared this underhand agreement and releaſe to be fraudulent, 
ſet the ſame aſide, and decreed the agreement to be performed, as u 
100l. per annum. 
; Upon a treaty for a marriage between C. R. and the plaintiff, the 
tiff's father would not conſent to the match, by reaſon that C. K. 
debted in the ſum of 200/. to one B., for which he and his mother 
bound in a bond. To remove this obſtruction, H. R. (younger rot 
C. R.) and the mother gave a new bond to B. for the payment of thi & 
and thereupon the bond in which C. R. was bound was given up to bet 
celled. But C. R. gave his brother H. R. a counter-bond to indemaiſ 
againſt the debt, and paid the intereſt of the 200/. to B. during bis li 
It was in proof, that the plaintiff, the widow of C. R., was privy to uh 
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, and that ſhe, being in love with C, R., contrived this way to ſatis. | 


U 8 6 
xt er father, that the marriage might take effect: but now being ſued by H 15 
ld n the counter-bond, as adminiſtratrix to her buſband, ſhe brought her Fi 
rt to be relieved. Lord Chancellour ſaid, This is a plain fraud, and by 


comrivance the father of the plaintiff was drawn in to give the greater 
00; and he abſolutely refuſed to marry his daughter, till C. R. was 

+ 2 clear man, and, particularly, diſcharged of this very debt; and though 
bad no obligation upon him to become bound for his elder brother's 

d, „yet it was all one to the plaintiff's father which way that debt became 
arged ; but that was to be firſt done, let it be one way or other. And 
Lordſhip declared, that in caſe C. R. himſelf had been the plaintiff, he 
14 have been relieved ; but the caſe was ſtronger, becauſe if this bond 

1d be ſuffered to lie on C. R.'s eſtate, it might ſwallow the aſſets, and 9 
ad his creditors 3 as it alſo injured the plaintiff in the right ſhe had by 4:39 


cr / / e —— 2 
-> 2 N . ay = | C * 1 


| Kee 

een cuſtom of London to the perſonal eſtate of her huſband; and therefore We 
e wi lecreed the bond to be delivered up % wt 
done pos a treaty. of marriage between one G. and the fiſter of N. P., the Gale v. | = 
heja an not having ſo great a fortune as the man inſiſted upon, fhe prevailed Lindo, + __- 
creed ber brother W. P. to let her have 16o/. to make up her portion, and iVern 473 | z 


him a bond for the repayment of it, upon which the marriage was had. 8 
huſband, who knew nothing of the bond, died without iſſue, and his 1 
ſurvived him, and afterwards died, having made her will, and the |; 
wiff executor. P., the brother, dies, and makes the defendant his 
wor, who put the bond in ſuit againſt the plaintiff as executor of the 
pw, to recover the 16o/., and thereupon he brings his bill to be re- 


ereh 4. For the defendant, it was inſiſted, that although this might be a 1 
ment d, 23 againſt the huſband or any iſſue of his, Who were to have the be- 1 
vet 1 of the marriage agreement, yet the huſband being dead, and there be- 1 
sz bo iſſue, the bond was good againſt the woman herſelf, and, by conſe - if 
nent u ce, againſt her executor, there being no creditors in the caſe, nor any | | 


jency of aſſets pretended, Lord Chancellour.— You admit the huſband Mn 
red in ht have been relieved on a bill brought by him and bis wife; that which +» 1 
id fra once a fraud will be always ſo; and the accident of the woman's ſur- 

10 12 the huſband will not better the caſe. Decreed the bond to be delivered 
and à perpetual injundtion agaiaſt it. 


hich nt ante the mother having a jointure in part, and 100. per annum deviſed Lamlee v. 1 
ne in 6 er by her huſband, and charged upon the other part of the premiſes in Hamman, iF 
ide for uon, on the marriage of Lamlee-the ſon, joined in the ſettlement, and ?: Ven. 0 
elves | 


| pied 1 5/, 2 annum in lieu thereof. The day before the ſettlement, ſhe 99. 
, and taken à ſecurity from her ſon for 100. per annum out of the leaſehold 
5 te, which was not compriſed in the marriage ſettlement, and the ſon 


ulent nanted io pay it. The fon died ; the plaintiff, his widow, took out 1 
u 1 Iniltration to him. The defendant bronght an action of covenant againſt nn 
| for the non-payment of the 100. per ann. The bill was to be relieved f 
| the fn all this action on the ground of fraud; and the court, upon the authority 1 
R. wid de above caſes, decreed a perpetual injunQion. | 1 | | 
other i . made an abſolute conveyance of lands. to B. and his heirs, in eonſi - Webber v 9 
r brot n of 1 500/., which ſum was at that time the full value. On the next Farmer, 1 
f this & J. executed a defeaſance ; declaring, that if A. or his heirs ſhould, a Br. P. C. 1 
oe 16 years, pay to B. the. 1500. the conveyance ſhould be void. B. 48. Mr. 9 
emily ed and enjoyed the lands, apd about three years afterwards, upon his 3222 1 
bis li ze, ſettled them as an abſolute eſtate on his wife and her iſſue. To gte was af 9 


1⁰˙ kulement 4. was privy, but took no notice of the defeaſance, or ever firmedin 
L | | attempted dhe Houſg, 
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of Lords by attempted. tg refute the general opinion, that R. was, the ſole and ab 


N Where a bond has entered into by the plaintiff to the defendant, bent 
1K nion, 


8 upon the occaſion of ſuch treaty, miſrepreſented to the wife's father 


eight Lords owner of che eſtate, Upon B. s death, A. ſet up the defeaſancę, and flg 
ven; Cow- 2 bal to redeem, to which the ſon and heir of B. pleaded the puch 

and deeds. and his father's marriage ſettlement. It was in proof, that 4 m 
a court the canveyance to enable B. to obtain a marriage anq a conſiderable ſonu 


_ yy though not with the particular lady whom he matried. A perpetwi 


Parker tor junction Was decreed againſt A., to ſtop all pr ceedings under the 4 


it z that in fealance, | f | 

a manu- | | 

ſcript report of it, ſaid to be Lord Harcourt's, there is added a note, that the wiſe's father ha/ 
tice of the defeaſance before tne ſettlement made; a circumſtance which is taken notice vt in þ 
argument ſor the appeliant in 2 Br. P. C. 90. Vin. Abr. tit. Fraud, H. pi. 3. 


Morriſon v. On a treaty of marriage between Lord Arbuthnot, then a minor, andi 
Arbuthnot, daughter of Morriſon, it was agreed, that Morriſon ſhould pay 500 
= tg Lis marks as a portion for. his daughter, anda ſettlement was. agreed to be mal 
Rep. 458. by Lord Arbuthnot and his friends in conſideration of that fortune, I 
note. niglit before the execution of the articles, Morriſon prevailed on Lord 4 
buthnot privately to ſign a writing, purporting that the real agreement wa ky 
46,000 marks only, and that Morriſon had agreed to the contract for 50,005 
upon the expreſs granting of this private obligation, by which Lord & 
buthnot bound himſelf to releaſe Morriſon from 10,000 marks, part of ( 
50,000. When Lord Arbuthnot came of age, he brought his action t 
have this obligation reduced, on two grounds, 1. That it was gra 
him, whilſt a minor, without the conſent of his guardians. 2: That it 
contra fidem tabularum nuptialium, to elicit ſuch a writing clandeſtively, ay 
trary to a ſolemn contract entered ipto in the preſence of his friends. N 
Lords of Seſſion ſuſtaĩned the reaſon of reduction, and held the obligate 
null: Againſt their decree, Morriſon appealed to the Houſe of Lords, what 
it was affixmed wich Bol. colts. 

Pitcairne v 'A-treaty was entered into between the plaintiff and his ſon af the u 
Ogbourn part, and N. G. and her uncle of the other part, for the marriage of & 
. plaintiff's ſon and R. G. The uncle was treated with in loco parentir; & 
intended wife s whole dependance was upon him; ſhe continued to int 
with him till the time of his death, and ſhe took an ample proviſion und 
bis will. Upon this treaty an annuity bond was entered into by the plus 
tiff, by which he ſtipulated to pay 150%. per annum to the huſband andy 
the wife, if ſhe ſurvived him. The: wife ſurvived the huſband. Ti 
laintiff led his bill to reduce the payment to oo per annum, upon 
' agreement ſaid to be entered into between the plaiotiff, and the huſhal 
and wife, but to which the uncle was not privy; whereby, though 
bond was to import payment for 150/., yet for reaſons given on the uu 
action, the actual agreement was agreement to be for 1000. only. I 
_ Maſter of the Rolls diſmiſſed the bill, conſidering the private agreement 

a fraud upon a material party, | 


2 r 


the plaintiff's treaty of marriage, but the defendant, by the plaintiff's dehnt 


amount of the plaintiff's debts, and particularly concealed from him it 
bond in queſtion'; Lord Fhurlowe relieved by injunQion againſt the both 
although it did not appear, that there was any actual ſtipulation 00 f 
25. of the wife's father in reſpect of the amount of the plaintiff 


* 
” 


* 
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A bill 2 ne dend drawn .inroommes form, Fe % 
ment of money; but proved do be made on an agreement, chat the Wi” 
5 ſhould eicher marry her fervant, or ſhould, by way of e aVern. 199 


* bim the ſum of money mentioned ia the condkien of the bond. II 
drty n decreed the bond to be delivered up to cancelled, it being contrary to 
wi nature and deſign of marriage, which ought to proceed from a free 


Wc, and not from any compulſion. | ; 
eh Montefiori, a Jew, being engaged in a marriage treaty 3 his bro- Montefiori 
© Mofee, to aſſiſt him in his deſigns, and repreſent him as a man of for-. Monte. 
ie, gave him a note for a large ſum of money, as the balance of accounts my - = 
wee him and his brother Jab; which balance he (Maſts) ackaowled- x Be on 
f to have in his hands; though, in truth, no ſuch balance, or any thing Rep. 548. 
+ it, exiſted. After the marriage had, Mofes reclaimed this note, a8 5. C. cited 


and4 

50,00 np given on no conſideration ; and the matter was referred to arbitration, 1 
e mat e arbitrators awarded the note to be delivered up, which Jeſepb refuſed 

| jo ; upon which the court was moved for an attachment againſt bim for 

wy performance of this award; and oa his part, a croſs motion was made, 

un er ade the award, on a ſuggeſtion, that the arbitrators were miſtaken 

00 point of law. Lord Mangſteſd.— The law is, that where, upon propo- 

rd 4 z of marriage, third perſons: repreſent any thing material, in a light dif- 

of K ent from the truth, even though it be by colluſion with the huſband; they 


| be bound to make good the thing, in the manner in which they repre- 


grand edit, Jt Hall be, as reprefented to be. And the huſband alone is en- 
u ed to relief, as well as when the fortune, &c. fo miſrepreſented, have 
1y, cw en ſpecifically ſettled on the wife: for no man ſhall ſec up his own iniquity: - 
's. Th 2 defence, any more than as a cauſe. of action. The arbitrators. there - 
ge being clearly miſtaken in point of law, the award muſt be ſet aſide. 
* e rule for the attachment was diſcharged, and the rule for ſetting aſide 


ward made abſolute. | | ak 36 
the K mother who was guardian to her daughter, took a bond from the huſ- Duke Ha- 
s give ber a releaſe of all accounts of the mefne-profits of the eſtate milton v. 


e nature with a marriage · brokage bond and decreed-it'td be delivered up . 


to bt 6 

bete give money i ſuch a marriage' could be obwined, uns il 3 by 1 Þ. Wins. 

e pla lane reaſon, a bond to forgive a ſum of money muſt bo ill alſo. 128.8. C. 

I. 13 e = un rind ligh muentions it 

. * b releaſe to be given within two year» after the marriage, in purſuatice of a covenant in the 

_ pool Ar og _ — eat deliberation; and that Cowfjicr, ky telieved avainſt 
TT , to tolerate ſuch ab agreemem would' be p * way to guardians 

huſbul . fares under their wardihip t 1 Salk! ve$. 8. C715 1! 4 s * 

woh the 


The defendant, who was a taylor. by trade; and entitled 40 a fmall real Woodbouſ® 
he of aun 10% per anne n 1330, made bis adarels' e plain Sen. 
unn then, about the age of 26.years,,and was. the daughter of a man ee 535+ 
dell is the neighbourhood as a: mag of ſubſfance, and who, could give her, 


bebe 0% for her fortune 3 the courtſhy had been carried on ſame time, be 
« den © ta her father's, knowledge, Who. ag ſoon 33 be was ee 


+” © t+clared a great diſlike of the match, and forbade the plainuft givin 
— ir &ndant any encouragement; moth ending e courtthip — 
ve bag ion in a clandeſtine manner till 7anvary W defeodant met 
eee matker town in the ocighbeurhood, and there, at an ale due 
ain loving bonds were executed, nobod) aner, lent except the witnef⸗ 
"bo vere. two ſtrangers, and «binge 4. in for tat purpoſe, videlicet; A 


Err 


thin two years after the marriage. The court held fuck bond to be of the Lord Me- 


Ms 
05 
1 
120 
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MARRIAGE AND DIVORCE.” 


did, on or before the expiration of thirteen months after the deceaſe ofhy 
4 father, according to the uſage and ceremony of the church of England; 
<< pouſe and marry the defendant, if the defendant, would thereunto aſl 
<and the laws of the realm permit the ſame, or if it ſhould happen the yl 
«tiff ſhould not, nor would not marry and take to huſband the-defentyy 
« as aforeſaid, but ſhould marry with ſome other perſon, then the plainif 
« ſhould and would well and truly pay, or cauſe to be paid, unto the deſa 

4 dant the ſum of 5ool. of lawful Hritiſb money, at or immediately ahy 
4 failure of ſuch marriage; but if it ſhould happen that the plaintiff ſhoul 
die before the time limited and appointed for the ſaid marriage, then th 
44 plaintiff ſhould leave and give the defendant 100. as a token of her oy, 

© «© to buy him a ſuit of mourning with; then the obligation to be void, elk, 
« c.. A bond from the defendant in the like penalty, with conditiny 
that if he did, on or before the expiration of thirteen months after the 
<< ceaſe of the plaintiff's father according to the uſage and eeremony of th 
4 church of Eugland, eſpouſe and marry the plaintiff, if the plaintiff ſhoul 
<, thereunto aſſent, and the laws of the realm permit; or if it ſhould happa 
c the defendant ſhould not, nor would not marry and take to wife the play 

ce tiff as aforeſaid, but ſhould happen to marry with ſome other womar, th 

ci the defendant did thereby covenant and agree to forfeit, ſurrender, ul 
4 yield up unto the plaintiff for her own uſe, all his eſtate real and perſonl 
«in M. and &, or elſewhere by ſea or land; but if it ſhould happen the & 

« fendant ſhould die fore the time limited and appointed for the ſaid man 
4 riage, then the plaintiff was to have to her own uſe one half of zl} the 
4 fendant's eſtate, both real and perſonal, that he ſhould be poſſeſſed oft 
v the time of his'deceaſe ; then the obligation to be void, elſe, Oc -A 
indorſement on the back of defendant's bond: Memorandum, Tha! befor 
<« the ſealing of this bond, R. Shepley doth promiſe, covenant, and ag, 
t that he will ſettle and aſſure the within-named H. Woodhouſe a yearly dos 

«© er, according to what portion ſhe ſhall have, and make her a good af 
france as the law directeth, either of lands, money, or living, that ſhall ple 
[Es ber if this ſaid H. Woodhouſe ſhall have a child or children, then ſhe ſul 
base one half of his eſtate, and the child or children the other half th 


tendant z/and in fact, at the time the anſwer was put in, they were both inthe 

hands of the defendapt. After this ae, the execution of theſe bond 

remained — d the intercoutfe was continued till May 1736, wit 
1 


8 relieved againſt her bond, and dying ſoon after, the cauſe was revived : bs 

"7M brovght by the defendant to have fats 

Wiidbou „ alleging,” be'was p 
w 
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ready and willing to have married her, but was prevented from having 
e acceſs to her by her brothers. Lord Hardwicke refuſed to decree ſa- 
luden of this bond on the croſs bill, but directed it to be delivered up to 


— -ancelled on the original bill; grounding his decree upon publick and ge- 
bs «1 conſiderations, the encouragement which tranſactions of this kind, if 
lain lowed, would give to diſobedience, and the fraud upon parents. 


But where a father treated for the marriage of his ſon ; and in the ſet- Roberts v. 
ment on the ſon, there was a power reſerved to the father to jointure Roberts, 


51 a 
— om he ſhould marry, in 200l. per annum, paying 1000/. to the ſon; and by Wms. 
en the » father afterwards treating about mg a ſecond wife, the ſon agreed 
r lone, tn the ſecond wife's relations to releaſe the 1000!., and actually did re- 


ge it ; but took a bond from the father, without the privity of the ſecond 
#-; relations, for the payment of this o.; equity refuſed to ſet this 
ad aſide, becauſe it would be injurious to the firſt marriage, which, being 
ior in time, was to be preferred. 


) Marriage how long to continue: And herein 
of the ſeveral Kinds of Divorces; and here in, - 
286 479 


Marriage for the) But in this caſe, if the wife, whilſt ſhe is living apart from her huſbaod, 
noit adultery, it hath been holden, that the huſband is not bound to receive her again, and, 
plequently,-not liable for neceſſaties provided for ber ſubſequent to the time of her being guilty 
adultery, Govier v. Hancock, 6 Term Rep. 603. | 5 


LA if a wan) 6 Term Rep. 604. 

| | Page 581 
Ard ar the) Force and violence being in law ſuppoſed to accompany this atrocious injury to 
buſband, the courts, it ſhould ſeem, proceeded upon this principle, when they formerly held, 
the huſband's conſent, as to the commiſſion of an unlau ful action, was not available as 2 
fication; and that the defendant could not plead in bar, that. the fact was by the plaintiff's 
ace; though it might be given in evidence iu mitigadiou of damages. 2 Mod. 232. But it 
ns now thought that the huſband's privity will defeat the action, theugh it doth not appear to 
any where ſaid, that it is pleadable. Bull. N. P. 27. 4 Term Rep. 651. 


In this a&tion, it is neceſſary to bring proof of the actual ſolemnization of Morris v. 
marriage; cohabitation and reputation are not ſufficient, nor is any col- Wer- 


ral proof whatever. But a copy of the regiſter (a) is ſufficient evidence N 


he fact of marriage ; and the identity of the parties married may be prov- 1 Bl. Rep. | 

by other means, and other/perſons, beſides the miniſter, "clerk, and ſub- 632. 

"Bf fa ob ole enten 
row. 

7. But among ſome diſſenters, marriages are not regiſtered, in which caſe othe 

ſt neceſſarily be — bid. The fact of toad "uy be *Nabliſhed hoake — 


foreign court, having competent juriſdiction, in a ſuit properly inſtituted there. 1 Vez. 159. 


I» an 28ion for criminal converſation, the marriage was proved by a per- Howard v. 


vho was preſent. when it was ſolemnized in the Fleet, in the year 17.37, Prion. K 


Purnancn of the teſtimony. De Grey, C, J. rejected the evidence, for Weſt mind. 
ite whole of the tranſaction was illegal, and the regiſter made by a per- Tr. 1916. 
under no tie, and therefore not entitled to credit. 1 P, 
beben doubted whether the ceremony muſt not be performed ac- Wodlftot'y, 
ne u te rites of the church; but as this is an action againſt a wrongs Scott, — 

by 40 a claim of right, it ſeems ſufficient, if the plaintiff is of any 4 15 


to prove the marriage according to the religious form of that fd. 1936, 


the plabtiff's counſel offered to give in evidence the Fleet regiſter, as Bering ae | 


here , 
Plaintiff was an Anabaptiſt, and recovered RK P. 28... 
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1739, Bull. written to her by the defendant may be read as evidence againſt him, u 


ur guend, and Powell v. Werks, Noy, 108. Godb. 145. S. C. by the name of Lady ©towell's caſe, 11 


Rep. vol. 11. p. 339.— The reaſon why a divorce prefter adu/terium does not diſſolte the ns 


relcind it. In fa&, the ſentence of the ſpiritual court in a divoree @ viaculo matrimanii is not ſo pro 


” MARRIAGE AND DIVORCE. 


2 Tbe confeſſion of the wife will be no evidence againſt the deſendant 
Guildhall, a difcourſe between her and the defendant may be proved. 80, law 


| 


N. P. 28 her letters to him will be no evidence for him. 


© 


Cooke v. In actions of aſſault, the time of limitation is four years; but the crimind 

Sayer, Bull. converſation, and not the aſfaul:, being the gift of this action, @ 
P 28. guilty within fix years is the proper plea to it under the ſtatute of limits, 

2 Burr. 753 and 7 incipl he defendant i : . 

(o) Batche. ons. upon the fame principle, t endant is entitled to his el 

Jor v. Bigg, though the damages ſhouNd be under forty. ſhillings (a). | 
Wilf Das | fy 

: Bl. wig 155. | 

Page 583 | 


(4 Divorce Propter) So laid down as to the paint of dower, Tr. 10 E. 3, pl. 24. 1 Ro. Rep. G 


Abr. tit Baton and Peme, A. ph. 21 8. C. by the name of Stowel v. Wikes, and Cro. Car. 463. & t 
cited. But Mr. Harg ave, in note 9, on Co Litt. 32. a. faith, that according to Ralle's report 
this laſt caſe, 1 R. Abr. 681.,it was adjudged, that the divorce for adultery was a bar of dower. Al 
Lord Thurlowe, in the debate in the Houſe of Lords upon Shadwell's Divorce Bill, is reported n 
have ſ:id. that iu a divorce a mensa et thore for adultery a woman forfeits her dower. Wogdf. Pul 


rizge is, that the eccleſiaſtical court cannot divorce @ vinculs matrimonii for any cauſe atiſing ſab 
guent to the marriage: for if there has been a marriage de jure, it is not competent tu the conti 


perly # diſſolut ion of the contract, as a declaration of its abſolnte nullity ab initio. But che lex 
ture, uncircumſcribed in its powe's, has frequently for adultery who!ly diſſolved the coojpl 
union. It has gone ſo far too in ſome caſes as to baſtardize- children born after a certain tine 
prior to the paſſing of he att, ſee Wakeman's and Biiſcoe's Divorce Bills, in 2/7964 and thoug 
it has in gencral made ſome proviſion for the unhappy woman whoſe criminal conduct has ocals 
oned its inte: ference, yet, where the caſe has been of a very atrocious nature, it has leſt ha 
wholly at the mercy of her injured huſband. See Shadwell's Divorce Bill, in 1796, and Wood 
Parl Rep. ub}*fupra.——lIn the debate which took place upon Mr. ShadwelFs Bill, the Low 
Thutlowe, Lovghborough, and Grenville expreſſed a wiſh, that the ſubject of divorce for ad 
tery were fubmicted by an enactment of the legiſlature to ſore regular judicial court, where th 
crime and the provopatlon to the crime would be carefully balanced; where facts and cirem- 
ſtances could be inveſtigated with the temper, the deliberation, the caution, that ought tow 
company (uch an inveſtigation. n i e eee T7 aun TT 
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be een an on re ten ld 2c Up 
' eee bn n „ ee A | : | F 
witkings** HE protedion of trade was very early a favourite objeft of the lon dc 
Ang]. Sar: of this country, In the time of King Athelflan we find à very . 
Les Jud markable law, which fays, that any merchaht who has made three wh 
ciaCixit2tis ages upon his on account, beyond the Hriiiſs channel, or "narrow ſes 
*-P:7/-thall be entitled to the privilege of a hape. Et ff mercator tamen fit, fe 
fer trans allum mare per ' fucultater proprias abeur, ill poſted jure 'thas 
Of cn "A | . 
Page 584. R 5 3 e 
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MERCHANT aun MERCHANDIZE. - 
Of policies. of Jnſurance : And herein, 
1. Of Marine Inſurances, 


2, Of loſuranges upon Lives. 


* 


J) Of Vills of Lading. 1 
7) Ol the Proviſtons for the Encouragement of Ship- 
ping and Navigation. n 


(A) Of Alien Perchants. Page 586 


UT no 2Qion, cap be. maintained. by or in favour of an. alien enemy. Brandon. a 
Therefore it was adjudged, that alienage was pleadable to an action — 
F - . . . lerm 
a policy of inſurance brought in the name of an Engliſb agent for his Rep. 23. 
jocipal an alien enemy, ſuch intereſt, appearing on the record; aad that 
eplication to ſuch a plea, that the alien was indebted to the agent (the 


— = =. =. £5 = - 


* 


” 


g iatiff) in more money than the value of the property inſured, could not 

f ſupported, DT t | > 

n A TH $4.* 15 ee YT , * erer 

x (B) Of Principals auv Factors. Page 387 
> Y UT it has been long ſettled, that a factor has a lien on goods con- Kratzer v. 
ie ſigned to him not only for incident charges, but as an item of mutual Wilcox, 

: ount for the general balance due to him. And though it be in general ** March 


17586. 
Godin v. 
Londen Af- 


Cowp 251. 


factor has no authority to pledge the goods of his principal as a ſecu- Paterſon: * 


at due to him, without making any tender to the pledgee. | . 


Term Rep. 
d6. per Buller and Groſe, Mme K C. J who,ioclincd. ta think, that the principal 
phe 70 tende 4 86 e ſur e arc pledged, if uuder or to the 1 | 


Where 


to the ple ſum for w 
money dve from. him to thee factay, yur oe; more. 


3. Of laſurances, againſt Fire-. | is - 


ut MERCHANT A MERCHANDIZE. 


Gonrales Where a factor to one beyond. the ſea buys or ſells goods for the perſe 
T . to whom he is factor, an action will He againſt or for him in his own name; 
Satay for the credit will be preſumed to be given to him in the firſt caſe, andy 
Salk. MSS, the laſt, the promiſe will be preſumed to be made to him; and the rats 
Bull. N. P. ſo, as it is ſo much for the benefit of trade. If a factor who receing 
130. clothes, and is authoriſed to ſell them in his own name, makes the ba 
Cawp. 255- debtor to himſelf; though he is not anſwerable for the debt, yet he ha 
6. right to receive the money. His receipt is a diſcharge to the buyer, ul 
he has a right to bring an action againſt him to compel the payment; al 
it will be no defence for the buyer in that action to ſay, that, as betu 
him and the principal, he (the buyer) ought to have that money, becay 
the principal is indebted to him in more than that ſum ; for the princi 
himlelf can never ſay that, but where the factor has nothing due to him. 


5 
8 


W - 


Bull. N. P. However, a factor's ſale by the general rule of law creates a cont 
ISS between the owner and the buyer ; and therefore if a factor fell for py. 
png fig ment at a future day, if the owner give notice io the buyer to pay him al 
ſhire v. not the factor, the buyer will not be juſtified in afterwards paying the fi 
Alderton, tor; and it is the ſame, notwithſtanding the factor acts upon a dl cedn 


2 Str. 1182. . 7 - 
ee commiſſion (a), as in the following caſes. 


commiſſion is, where a factor in confideration of an additional premium, acts as an inſurer, al 
takes upon himſelf all riſks. I hus, the common taQurage between Gt. Peterſburgh and Lond 
is 2 per cent.; but in conſideration of an additional 3 per cent, the factor enyages to land wth 
middle man, and to run the hazard of bad debts. Commiſſions del credere arc more common in thy 
country, than perhaps in any other, the characters of the buyers being better known, and 
riſk of courſe leſs. | | * . „ . 


Eſcot v. The plaintiffs were merchants in London, and in June 1783 had a m 
23 tity of wheat conſigned to them from Offend, the ſale of which they i» 
Caldkzt, truſted to one Furrer, as their factor. The factor in the corn trade, li 
after Mich. thoſe in the linen trade, receive a del credere commiſſion, beſides ther 
Term, 1783 factorage, and never communicate the names of the purchafers to the ons 
„Bank. ers, except in caſe of the factor's failure. Farrer, an the gth June 175) 
pp Laus, ſold 21 1 quarters of the plaintiff *s wheat to the defendant Milward. 0 
the 16th June, Farrer, being about to {top payment, gave up the wha 
under his care to the plaintiffs, and ſent them the names of the bum 
On the zoth Jane, Farrer ſtopt payment, and a ſhort time afterwards li 
creditors executed a deed of compoſition, On the 21 ft June, the pla 
tiffs delivered the defendant a bill of parcels of the wheat ſold to hin y 
Furrer, as their factor, and deſired him to accept a-bill at a month fort 
amount, which he refuſed, infiſting, that he had a right to ſet off a ddl 
< due to him from Furrer, againſt the price of the wheat. Mr. Julia 
Buller,” in his charge to the jury, declared the dodtrine laid down by Lat 
Chief Juſtice Lee, in Scrimſbire v. Alderton, to be law, and the plat 
recovered a verdict. | F434 
Again, one Murray of Belfaft, in 1982, conſigned a quantity of l 
to Bate and Henkell of London, to be diſpoſed of by them as his fav 
2 upon a del credere commiſſion. Bate and Henlell ſold the linens for 19% 
rope Laws, 14%» and before they-received the money became bankrupts. The a 
nees afterwards received the money of the purchaſer, which Murray & 
manded of the aſhgnees, who refuſed to pay it, inſiſting, that Mun 
might come in as a creditor under the commiſſion. Murray preſente!? 
| petition to the Lord Chancellour, praying, that the aſſignees might be & 
dered to pay him the money his linen ſold for, after ducing GE 


\ 


MERCHANT AND MERCHANDIZE. EY 


Fons and charges, and a ſmall ſum due from Murray to the bankrupts, 
| another account. His Lordſhip, after hearing the point of law argued, 


ie 
F 2s clearly of opinion, that the purchaſer, not being paid for the linens 
her -vious to the bankruptcy, Murray the conſignor was entitled to receive 


e price of the linens, and accordingly ordered the aſſignees to pay him 


oney. . 
Chis this principle it has been determined, that goods of the principal Garrett v. 
and in the poſſcſhon of the factor at the time of his becoming bankrupt, Cullum, 


wi . . Bull. N. 

and ough he have a del credere commiſſion, will not paſs by the aſſignment. 7 ng ” 
Y. 

_ 2, P. Was. 185. Ex parte Dumas, 2 Vez, 586. 1 Atk. 233, £x parte Ourſell, Ai 

"pl I 

n. 


80, bills remitted by the priocips to his factor, whilſt unpaid, are in Zinck v. 
e nature of goods unſold, and if the factor become bankrupt, the prin. Walker. 


urad pal may recover them in an action for money had and received, ſubject g . 
N. ſuch lien as the factor may have upon them. ; | 

+ But a del credere commiſhon will have the effect of enabling a policy- Grove v. 
e 


oker, under the clauſe in the 5 G. 2. e. 30. for ſetting mutual debts one Dubois, 
aſt the other, to give in evidence upon the general iſſue, a loſs upon a 1 
licy happening before the bankruptcy in an action by the aſſignees of the 3 


Bize v. 


1 al derwriter, for premiums upon policies underwritten by him. Dickſon, 
nde , id. 285. 

| as the at without 3 del credere commiſſion, he cannot ſet off the loſſes on goods which he inſured for 
in thy der perſons, the debts being properly due to them, and not, to the broker, Wilſon v. Watſon, 


ſpin, 274. 
If a fator, who ſells under a del credere commiſhon, ſells goods as his George v. 


z qua 1", and the buyer knows nothing of the principal, the buyer may ſet off Clagett, 
ey 1 y demand he may have on the factor againſt the demand for the goods 37 G 15 
e, lik de by the principal. 355 | as 
$ thet . 
e ou Ss . ” 

19 : 
17 (C) Of Partners and Joint⸗Traders. 
wht 
bevel DARTNERS are joint-tenants in all the ſtock and partnerſhip, effects; Ve. 242. 
ards bi and they are ſo not only of the particular ſtock in being at the time 
_— entering into the partnerſhip, but they continue joint-tenants through- 
him h t, whatever changes may take place in the courſe of trade; for if it 
\ for de re otherwiſe, it would be impoſſible to carry on partnerſhip trade. 


ly be tenants in common of an undivided ſhare, ſubje& to all the rights 
the other partner. And if a creditor of one partner takes out evecution 
the partnerſhip effects, he can only have the undivided ſhare of his 
vor; and muſt take it in the ſame manner the debtor himſelf had it, 
| lubje&t to the rights of the other partner. 80 that one partner can 
© n0 night againſt the other, in his capacity of partner, but to what is 
from him out of the joint ſtock, after making all juſt allowances, let 
fuduations of trade be what they may. The whole of this doctrine ;, Mod. 
ms to ariſe out of the very principle upon which partnerſhip is founded, 446. 
weh, probable profit, and the riſk of loſs ; the advantages or difadyan- 
zes of which cannot, in common juſtice, be confined to one fide only, 
mull be reciprocal throughout. f 

if 


ence aſhignees under a commiſſion of bankrupt againſt one partner, can Cowp. 449- 


* 
Wo 
4 - 
I; 

N 
1 
+ . 
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Willett v- If two are partners us attormes and Fnutyanters, and oe Of them 
Chambera, ceives money to be laid out on mortgage, the other is liabiæ for the 
Coup. 814. though his partner ſhould even have given a ſcharate receipt for it. 
Stace v. On a motion for a new trial, the following facts were diſcloſed: Ay 
Smith, action was brouzht againſt Smith alone as a ſecret partner u ith one Robin 
2 Bl. Rep. to whom the goods were delivered, and who became bankrupt in 1770 
Ons the zoth of March 1767, Smith and Robinſon entered into partnerſſip ſy 
ſeyen years, but in November afterwards, ſome diſputes ariſing, thy 
* agreed to diſſolve the partnerſhip. The articles were not cancelled; hy 
the diſſolution was open and notorious, and was notified to the publick a 
the 17th of November 1765. The terms of the diflolurion wete, tha if 
the ſock in trade and debts due to the partnerſhip ſhould be carried to th 
account of Robinſon only. Smith was to have back 4200. which h 
brought" into the trade, aud 10000. for the profits then accrued, ſince the 
commencetent of the partnerſhip : He was to lend Robinſon 40000, pan 
of this 5200!., or let it remain in his hands for ſeven years, at five jo 
cent. intereſt, and an annuity of 3001. per ann. for the ſame ſeven yen, 
For all this Rôbinſon gave a bond to Smith. In June 1768, Robinſon 6 
vanced to Smith Gol. for two years? payment of the annuity and ole 
ſums by way of intereſt, and gratuities, and other large ſums at differed 
times to enable him to pay the partnerſhip debts, Smith having apreedy 
receive all that was due to the partnerſhip, and to pay its debts, but at the 
hazard of Robiuſon. On the iſt of Auguft 1768, the demands of Smit 
were all liquidated and conſolidated into one, wiz. 5200. due to him a 
the diſſolution of the partnerſhip; 1500/. for the remaining five year 4 
the annuity, and 3000. for Smith's ſhare of a ſhip: in all 7000). ; for whid . 
Robinſon gave a bond to Smizh. On the 22d of Augu/? 1769, an ally a 
ment was made of, all Robinſon's effects to ſecure the balance then due u 
Smith, which was ſtated to be 10,0007. Soon after the commiſſion wa 
awarded. : 
De Grey, C. J.—The only queſtion is, What conſtitutes a ſecret part 
nerſhip? Every man who has a ſhare of the profits of a trade, ought al. 
to bear his ſhare of the lofs. And. if any one takes part of the profit, l 
takes a part of that fund on which the creditor of the trade relies for hi 
payment. If any one adyances or lends money to-4 trader, it is not | 
on his general perſonal ſecurity. It is no ſpeciſick lien upon the prot 
of the trade, and yet the lender is generally intereſted in thoſe profits; 
he relies on them for repayment : and there is no difference whether th 
money be lent de novo, or /eft behind in trade by one of the partners wiv 
retires : and, whether the terms of that loan be kind or harſh, makes ale 
no manner of difference. I think the true criterion is, to inquire whetht! 
Smith agreed to ſhare the profits of the trade with Robinſon, or whether bt 
only relied on thoſe profits, as a fund of payment; a diſtind ion not mort 
nice, than uſually occurs in queſtions of trade or uſury. The jory but 
ſaid this is not payable out of the profits ; and 1 think there is no ſoudd- 
tion for granting a new trial.— Blachſtone, J. conctrting in opinion wi 
the Chief Juſtice, ſaid, I think the true criterion (when money is advice 
. ed to a trader) is to confider whether the profit ot premium is-certain 
„defined, or caſual, indefinite, and depending on the accidents of trade 
In the former caſe it is a /oan (whether uſurious or not, is not material u 
the queſtion), in the latter a partnerſhip. - Tbe hazard of loſs and profits 
not equal and reciprocal, if the lender can receive only a limited 4 
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bete of bis loan, and yet is made liable to all the loſſes, all the 

s contracted in trade, to any amount. 38 

Where the defendant had been partner with one Brooke, and they agreed 22 Is 
ſeparate, and Brooke agreed to give him his bond for 2485. with inter- Nen. 998. 

| which ſum had been brought by the defendant into trade, and an an- | 

ay of 2000. for ſeven years, if Brooke ſo long lived, and in lieu of the 

fs of the trade; and the defendant had at all times liberty to inſpe& 

ole books ; he was adjudged to be a partner and liable; for the 

age had reference to the proſits; it was caſual as depending on Brooke's 

, 20d his right to inſpe&t'the books was that of a partner. N 

But, in order to conſtitute a partnerſhip, and to make a perſon liable as Hoare v. 
artner, there muſt be an agreement between him and the oſtenſible per- Dawes, 

p to bars in all riſks of profit or loſs, or he muſt have permitted the other Paugl- 37 . 
uſe bis credit, and to hold him out as jointly liable with himſelf, A 

entering into an agreement, and afterwards ſubdividing his beneficial 

zeſt under ity among others, is alone liable to the performance, and 

ſubeontract does not conſtitute a partnerſhip Thus, an action was Coope v. 
dacht by the plaintiffs, who were the owners of a Greenland ſhip, againit * 1. H. 
defendants, upon an agreement to purchaſe a cargo of oil. The de- 37 
ration ſtated, that on the 29th of Aug 1786, the plaintiffs fold the 

po to the defendants, at the rate of 200. per ton, to be received as ſoon 0 
it was boiled and ready. That by way of collateral ſecurity, two bills Xt 
exchange were depoſited in the hands of the plaintiffs, one of which | 
accepted by the defendants Eyre, Atkinſon, and Walton. That the | ; 
being ſo made, and it being expected that the defendants would not 
e away the oil purſuant to the terms of the ſale, it was afterwards agreed 
ween the plaintiffs. and defendants, by the name. of Benjamin Eyre and 
„ that the plaintiffs ſhould keep the oil in their poſſeſſion, till the 1K of 
nuary following; and if the defendants did not pay for it on or before 1 
day, the plaintiffs were to be at liberty to authoriſe the broker ta re- 
it at the beſt price he could get ; and if upon ſuch reſale, the oil ſhould 
produce 200, per ton, with all charges, the plaintiffs were to deduct | 
difference of the price out of the bills placed in their hands as a colla- 1 
il ſecurity. The declaration then ſtated, that the defendants neither # 


d for the oil, nor took it away, and therefore the plaintiffs authoriſed 1 
broker to reſell it. That the deſiciencies upon the reſale amounted to i 
dl. belides brokerage, c. 100l., and that the bill of exchange by the bh 


endants was preſented to them for payment, and refuſed. Before this B 
on was brought, Eyre and Co. had become bankrupts. It appeared in 
dence on the trial, that on the 24th of 4uguf{ 1786, the defendants, ._- 
e for himſelf and partners, who were Atkinſon and Walton, general = 
chants, Hatterſley for himſelf and Stephens, who were oil merchants, | bl 
Pugb for himſelf and ſon, who were alſo oil merchants, agreed to 2 
aſe jointly. as much oil as they could procure, on a proſpect that the i 
of that commodity: would riſe ; that Eyre ſhould be the oltenſible buy- 
and the others ſhare in his purchaſe, at the ſame price which he might 
+ Hatteſley and Co. were to have one-fourth, Puyh one - fourth, and . 
ud Co. the remaining moiety. That they bought large quaneitics 5 
. belonging, to other ſhips, and other traders, beſides the plaintiffs, 0 A 
the name of Eyre and Co. That Hatterſley and Pugh occahonally | 7 
© forwards; and gave directions as to the delivery of the oils, and * 


iNterfered- 18 che tranſaction ; and alſo made many declarations, A 
they: were all Jamly intereſted in the: different purchaſes; and that A 
there 1 


ry; as it was to ſhare in a purchaſe to be made. Ihe ſeller looked tow 


2 Ch. Ca. 
38. 


Minnitt v. 
Whitney, 
Vin. Abt. 


tit Part- 


vers (A), 


BL 1. 


Eddie v. 
Davidſon, 
Dougl. 650. 


dut the law of England is otherwiſe, the rule being, that if a partner ſha 


other. One became indebted without the conſent of his partner, and wade in 
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there was a general concern between them. On the part of the deſei 
ants it was inſiſted, that the contract of ſale was made between the pla 
tiffs and Eyre and Co. only; and that the agreement entered into betwes 
themſelves was only a ſubeontract, and did not conſtitute a pa | 
and the learned Judge who tried the cauſe being of the ſame opinion, & 
rected a verdict to be found for the defendants, which was according 
done. The plaintiffs therefore moved the court for a new trial, ont 
ground of miſdirection; and after the cauſe had been fully argued, th 
court refuſed to grant a new trial, being of opinion that the verdi& uy 

roper. For as this was an action on a contract of ſale, the vendor q 
— no remedy againſt any perſon with whom he has not contracted, w 
Teſs there be a partnerſhip ;' in which caſe all the partners are liable as oy 
individual. It was juſtly obſerved, that a ſecret partnerſhip can be y 
conſideration to the vendor, though, for reaſons of policy and general e 
pedience, the law is poſitive with reſpe& to the ſecret partner, that whe 
diſcovered he ſhall be liable to the whole extent. In many parts of Zug 
limited partnerſhips are allowed, provided they be entered on a regiſt; 


in advantages, he alſo ſhares in all diſadvantages. In order to conftitmei 
partnerſhip, a communion of profit and loſs is eſſential : and the (han 
mult be joint, though it is not neceſſary that they ſhould be equal. If th 
parties be jointly concerned in the purchaſe, they muſt alſo be jointly as 
cerned in the future ſale; otherwiſe they are not partners. In the preſen 
caſe Eyre was a mere ſpeculator, and the other defendants were to ſharen 
the purchaſe, but were not jointly intereſted in any ſubſequent diſpolins 
of the property. Though they may by other purchaſes have concluld 
themſelves as to ſome particular vendors, yet in the tranſaction in quelt 
there was not that communion between them, which is neceſſary to mult 
them partners; their agreement was a ſubcontract, which may be execus 


other ſecurity than Eyre and Co. To them the credit was given, and they 
only were liable. | | 

Two entered into articles of copartnerſhip, and each brought in 100 
ſtock. There was to be no benefit of ſuryivorſhip, neither was to becom 
indebted without the other, nor either to take out of the ſtock without tit 


wife executrix, and died. The wife confeſſed judgment for the debt. Tit 
other ſues for an account and relief againſt the creditor and the wife. Ti 
confeſs the articles, and the obtaining judgment. Lord Chancellour gra 
ed an injunQion againſt the judgment, becauſe the debt related not toi 
partnerſhip, ſaying, if this be ſuffered, no trade could be in ſuch caſe- 
So, where three perſons entered into partnerſhip in the trade of ſus 
boiling, and agreed that no ſugars ſhould be brought without the conſent a 
the majority; one of them afterwards makes a proteſt that he would® 
longer be concerned in partnerſhip with them: the two other: 1 
make a contract for ſugars : the ſeller having notice that the third had d 
claimed the partnerſhip, he ſhall not be charged. | 
The defendant was partner with one Bernie, againſt whom a commiſia 
of bankrupt had iſſued, but. before the bankruptcy, the plaintiff had for 
out execution on a bond of the defendant's for 700/., and the ſheriff bad 
vied on the partverſhip effects. Bernie's aſſignees obtained this rule, ® 
ſhew cauſe why the ſheriff ſhould not pay them a moiety of the money. 
ſing from the ſale of the goods ſo taken in execution, upon an affdam 
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58, that he was entitled to an equal ſhare of the partnerſhip effects, 
partner with Davidſon. The plaintif*s affidavit, on ſhewing cauſe, de- 
q that Bernie had an equal ſhare in the partnerſhip effects, and ſtated 
+ he had embezzled the joint ſtock to a conſiderable amount. The 
art directed that it ſhould be referred to the maſter to take an account 
the ſhare of the partnerſhip effects to which Bernie was entitled; and 
at the ſheriff ſhould pay a part of the money levied, equal to the amount 
ſuch ſhare, to the * | 
Judgment was entered againſt one of two partners, and upon a fieri Jacky v. 
iar, all the goods, being undivided, were ſeized in execution. Upon Butler, | 
lication to the King's Bench, by him againſt whom the judgment was eee $71. 
t, the court held, that the ſheriff could not fell more than a moiety, for * 
property of the other moiety was not effected by the judgment, nor by 
execution. | 
Richardſons ſenior and junior, and one Fanſon were partners together Richardſon 
trade, and Janſon embezzled and waſted the joint ſtock, and contraQ- ee f 

pinie debts became a bankrupt. The court ſeemed to think, that out yern. 293. 
be produce of the goods, the debts owing to the joint trade ought to b 
paid in the firſt place; and that, out of Fanſon's ſhare, ſatis faction 
Wt be made for what Fanſon had waſted or embezzled; and that the 

onees could be in no better caſe than the bankrupt himſelf, and were 

Wicled only to what his third part would amount unto, clear after debts 
d, and deductions for his embezzlement. 
A bill was brought, ſetting forth that Goſs, Neaulme, Gromvegan, and Goſ v. 
val became partners: that Prevoſt was intruſted with the goods in the 8 
p and warehouſe, but became profuſe, and embezzled the partnerſhip ca N 
k, and applied the ſame to his own uſe, and ſuffered the partnerſhip 31. 
dts to be unpaid 3 and having contracted private debts on his own ac- 
Int, became a bankrupt, and a ſeparate commiſſion was taken out againſt 


0 

A queſtion was raiſed, whether Prevgſt's ſhare of the partnerſhip ſtock 
pht - be applied, in the firſt place, to pay what he was indebted to the 
nerſhip ? 

Lord Talbot ordered an account of what Prevęſ had embezzled of the 
Foerltup eſtate, and that the partnerſhip debts ſhould in the firſt place 
pad to the joint creditors in proportion to their debts, and as far as the 
nerſhip eſtate would extend; and that if any of the partnerſhip eſtate 
aned, after the joint debts were paid, then the ſame to be divided, 
9 partnerſhip to be paid out of Prevo/'s ſhare what he had embez- 


Page 
Alhugh) But not without an order. 1 Atk. 68. pl. 23. ac 
ud B., goldſmiths and partners, were bound to J. S. in a bond for Heath v. 

WW "cnt of 1000/. and intereſt in 1693. Afterwards in the ſame year Percival, 
j diſſolved the partnerſhip, when 4. by money and bond ſecured to B. * 95 
| ſhare of the ſtock, and took upon himſelf the partoerſhip debts. Pub- : 

* notice was given to creditors of the joint ſtock to receive their mogey, 
to look upon A. only as their paymalter. 15 S. in 1708 called in his 

dey from J., but continued it on A.'s ſubſcribing the bond at 6 per 

A. uns ſolvent till 1711, and till then J. S. might have had his 
Mey when he pleaſed ; but then A. became a 2 Lord Chan- 

z 


gar Porter held, that the executor of B. was ſtill liable; that the no- 
or. VII. K tice 


* 
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„ tice was res inter alios acta, and could not bind J. S.: and that chay; 
3 the intereſt did not alter the ſecurity; ſor ill it was the bond of bol 
but B. s executor could not be Jiable to more than 50. per cent, inter} 
and 7.S, was decreed his debt and coſts, 
2 v. Gibſon and Sutton were partners in the buſineſs of a ſcrivener and bank 
Harwood, The mother of the plaintiff Mrs. Jacomb, and the mother of the pl 
2 Vez. 205. Mrs. Long, both kept caſh in this ſhop ; and each of them, out of the q 
belonging to her, ordered a ſum to be written off from her account, 
that a note or ſecurity for each of theſe ſums ſhould be given to each ft 
plaintiffs ; which was done, and ſigned by the caſhier belonging to 
partnerſhip. Gib/on ſurvived this about a year, and made Sutton and u 
ther executors. The caſhier, by his anſwer, (there being no others 
dence,) believed, from entries in the books, that intereſt for this was 
to the death of Gib/on, and mentioned payments of intereſt alſo for thy 
years at 4 per cent. by Sutton after Gibſon's death, when in point of lay 
partnerſhip effects ſurvived to Sutton; but after that the two plaintifh { 
Tately called upon Sutton for a further ſecurity than thoſe bare notes; u 
therefore judgment was entered up in an action againſt him; not as ev 
tor of G:b/on, but as ſurviving partner for a partnerſhip debt. That 
ment was defeaſanced by an inſtrument ſigned by the plaintiffs as to thy 
reſpective demands, agreeing, that no execution ſhould be taken on ei 
of theſe judgments till ſuch a time. In that agreement it was partici 
inſerted, that theſe judgments thus obtained by the two plaintiffs ſhould 
hinder either of them from any remedy they might be entitled to in 20 
of equity againſt Gibſon's eſtate or effects, if they were not otherwiſe 
or diſcharged. Immediately before the reſpite of the execution en 
Sutton being called on, or knowing that the time was near, mortgaged 
of a leaſehold eſtate, which was confeſſedly part of the ſeparate eſtar 
Gibſon his deceaſed partner. The plaintiffs filed their bill, as copam 
ſhip creditors, to ſubje& the chattel intereſt in that mortgage tg a fai 
tion of both their demands, by a ſale thereof. It did not appear, ol 
wiſe than from the two notes, in what manner the money, that had ik 
ordered by the mothers of the plaintiffs, to be carried from theirgut 
counts, was left in the hands of the partners, whether, as caſh kept g 
rally, or only thoſe two ſums. The Maſter of the Rolls ſtrongly incl 
to think, that the debt, notwithſtanding the judgment, till continu 
RN debt, being obtained againſt defendant as ſurviving pam 
ut if not ſo, if it were his own debt, it was certain, that the deten 
poſſeſſed as executor of the perſonal eſtate of Gilſon, might apply af 
thereof even to the ſatisfaction of his own demand, unleſs there was is 
or colluſion, of which there was no evidence in the preſent calc. 
plaintiffs were moſt undoubtedly creditors unſatisfied ; and therefore 1. 
not an application of the ſeparate eſtate of G, to demands, which 04 
not to be countenanced in equity, but to that which the executor in 
right to apply it, and which perhaps that eſtate of his without this 20 
Sutton muſt have been ſubje& to have made ſatisfaction; for the parti 
creditors would have a right to go againſt the ſeparate eſtate of eite 
the partners after the partnerſhip effects. But that this was nothing i 
Juſtice of the plaintiffs' demands, who had uſed diligence to get # 
1 money in a lawful and honeſt way; that they were not to be blamed, 
[ I: poſing their demands were againſt Sutton on the judgment, in getz 
Wil” - beſt ſecurity they could for their money, which was this mortgage. 
N Honour therefore held them entitled to the relief they prayed. 
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e One partner cannot bind the other partners by deed, Even a general Harriſon v. 
al rtnerſhip agreement under ſeal will not authoriſe the partners to execute 8 


eds for one another, unleſs a particular power be given for that purpoſe, Rep. 20%. 
this were permitted, it would extend to mortgages, and would enable a 

rtner to give to a favourite creditor a real lien on the eſtates of the other 

artners. f 

One of two partners applied truſt· money in the trade with the prove of gich v. 

he other partner: they afterwards ſeparated, and the partnerſhip effects Jameſon, 
re aſſigned over to the firſt, who took upon himſelf the debts. This is 5 Term 

> payment in diſcharge of the other partner, but both are liable to make Rep. Got. 
od the truſt-money. Creditors cannot be bound by any private arrange- 

ent among partners. - | 8 

In a ſuit by one partner againſt the others charging them with embez- Oliver v. 
ing, it was moved to appoint a receiver of the er ſtock and Hamilton, 
bis. But the court thought that a receiver of the ſtock of a ſubſiſtin Anſtr. 483. 
tnerſhip, whilſt the trade is going on, could not be appointed, unleſs 

jon the very groſſeſt abuſe ; for it muſt deſtroy the trade. 

cx At the commencement of a partnerſhip between two perſons, they both Thornton 
ed in the ſame houſe, and entertained the cuſtomers jointly : afterwards v. Proctor, 
e of them removed, when the whole expence of entertaining the cuf- Anſtr. 94. 
mers (which was neceſſary in the trade) fell upon the other, There was 

p clauſe in the co-partnerſhip deed to provide againſt this circumſtance, 

d the accounts were annually made up without any allowance for this ar- 

le of expenditure. A court of equity cannot make the allowance. 

4. and B. ſhip agents at different ports, enter into an agreement to waugh v, 
are, in certain proportions, the profits of their reſpective commiſhons, Carver, 

d the diſcount on the bills of tradeſmen whom they may employ in re- 2 H. Bl. 
ring the ſhips conſigned to them, c. By this agreement they become #35: 


15. able as partners, to all perſons with whom either contracts us ſuch agent, 
"I bouph the agreement provides that neither ſhall be anſwerable for the acts 
25 1 r loſſes of the other, but each for his own. 


* 
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tina (If there ore) That the Admiralty have juriſdidt ion upon ſuch a ſtipulation, ſee Grave v. 
edges, Holt, 470. Lambert v. Aeretree, 1 Ld. Raym. 223. Blacket v. Anſley, Id. 235. 


pimock v. Chandler, 2 Str. 890. Fitzg. 197. 8. C. Ouſtou v. Hebden, x Will. 107. | 
T' . Page 592 
wah But lr proving) This act was made in conſequence of the caſe of Boucher v. Lawſon, H. 


©0 2. where the goods were loſt by the negligence or embezzlement of the maſter, and the maſ- 


le. 7 was entitled to the freight of thoſe goods or his own benefit, and the action was brought 
ore ns inſt the owners. The court thought, that it was not to be diſtinguiſhed trom the common 
ich 0d ie of the carrier, and that the owner was liable for the a& of the maſter where he ated within 
ator bel de compaſs of his employment. 1 Term Rep. 78. ' 


this Upon this ſtatute it hath been adjudged, that the owner of a ſhip is lia- Su ton v. 
arte le to the value of the ſhip and freight in the caſe of a robbery, in which 1 1 
T a I of the mariners is concerned, by giving intelligence, and afterwards . 
ung u ning the ſpoil, the latter part of the firſt ſection being ſufficiently com- 

et 4 benſtve to include a tranſaction of this nature. 

med Howerer, by ſtat. 26 C. 3. c. 86. which is explanatory and in amend- 

—_ wa of the above act of 7 G. 2. the owners are not liable beyond the va- 


ue of the ſhip and freight for any goods ſhipped without their privity, al- 
ugh the maſter or mariners be in nowiſe concerned in or privy to the 
ſy, embezzlement, ſecreting, or making away therewith, ' 
K 2 | 


By 


8 
2 _ 
2. 


gold, filver, diamonds, watches, jewels, or precious ſtones, that my y 
| ſhipped on board, by reaſon of any robbery, embezzlement, making ay 


to all of them, then ſuch freighters or proprietors ſhall receive their { 


mages. And in ſuch caſe the freighters or proprietors, or any of then, 


2 Str. 1251. 


Rich v Coe, The maſter of a veſſel was leſſee of her for a term of years by agree 
Cowp. 636. with the owners, in which there were covenants on zheir part, tba 


MERCHANT AND MERCHANDIZE. 


By g 2. no owners of any ſhip or veſſel ſhall be liable to anſwer (x 
Joſs or damage which may happen by fire to any goods or merchandy 
that may be ſhipped on board. Nor by g 3. for any loſs or damage to; 


with, or ſecreting thereof, unleſs the owner or ſhipper thereof ſhall 
the time of ſhipping the ſame, inſert in his bill of lading, or otherviſe| 
clare in writing to the maſter, or owners of the ſhip or veſſel, the truzy 
ture, quality, and value of ſuch gold, Or. 

By 5 4. if the freighters or proprietors of any ſach gold, c. or ot 
merchandize, ſhall ſuffer any loſs or damage by any of the means aforely 
in the ſame voyage, (fire only excepted,) and the value of the ſhip or i 
ſel, with all her appurtenances, and the amount of the freight due oy 
grow due during ſuch voyage, ſhall not be ſufficient to make compenſay 


faction thereout in 0 in proportion to their reſpective loſſes or 


on behalf of himſelf and all other the freighters or proprietors, or theo 
ers of ſuch ſhip or veſſel, or any of them, or on behalf of himſelf andd 
other the part-owners, may exhibit a bill in any court of equity, for a4 
covery of the total amount of ſuch loſſes or damages, and alſo of the ns 
of ſuch ſhip or veſſel, appurtenances, and freight, and for an equal d 
tribution and payment thereof amongſt ſuch freighters or proprieton,+ 
proportion to their reſpective loſſes or damages, according to the rule 
equity; provided, that if any ſuch bill be exhibited on behalf of the jus 
owners of ſuch ſhip, the plaintiff ſhall annex an affidavit to ſuch bill, ty 
he does not collude with any of the defendants thereto ; and ſhall theny 
offer to pay the value of the ſhip, appurtenances, and freight, as the cat 
ſhall direct; and the court ſhall thereupon take ſuch method for aſcena 
ing the value as to them ſhall ſeem juſt, and ſhall direct the payment thas 
of, in like manner as is uſed and practiſed in caſes of bills of interpleade, 

By 6 5. it is provided, that this act ſhall not leſſen or diſcharge any 
medy. which any perſon now hath, or ſhall hereafter have, againſt any nb 
ter or mariners for embezzlement, &c. X 

The defendant was ſole owner of a ſhip, which he let to J. S. foraw 
age at a certain ſum, and J. S. was to have the benefit of carrying 
goods. The plaintiff had ſhipped a quantity of moidors, and the billsd 
ding were ſigned by the captain: the moidors being loſt, an action 
brought againſt the defendant as owner, to charge him under the ftat. 76 
2. to the amount of the ſhip and freight. For the defendant it was ill 
that though the ſhip was his property, yet he was not 7 owner as to bel 
ble to the plaintiff; and that J. S. was for this purpoſe the owner. bi 
appearing that the defendant had covenanted for the condition of the lik 
and the behaviour of the maſter ; the Chief Juſtice held, he was lid 
the plaintiff, and the freight he had in general from J. S. was ſuffice 
though the identical freight for the gold belonged to the other, aud) 
had only the uſe of the ſhip, and no ownerſhip. 


ſhould have the ſole management of che (hip, and employ her for hu 
ſole benefit ; and on his part, that he ſhould repair her at his own ſole 
and charge, c. It was holden, that notwithſtanding this agreeme%*? 
owners were liable for neceſſaties furniſhed for the ſhip by order of the 
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or without their knowledge, and though the owners were not known 

dd the perſons who ſupplied them. Whit 

0 o general, whoever ſupplies a ſhip with neceſſaries, has a treble (a) ſe- (e) But 

lay rity. 1. The perſon of the maſter. 2. The ſpecifick ſhip. 3. The per- according te 
* jal ſecurity of the owners, whether they know of the ſupply or not. t. — J. Bubs 
all he maſter is perſonally liable, as making the contract. 2. The owners ditor, SD 


liable in conſequence of the maſter's act, becauſe they chooſe him: they be advances 
n the riſk, and they ſay, whom they will truſt with the appointment and his meney, 
ce of maſter. Such is ſtated to be the general law, which however is has only 
ble to be varied by any private agreement between the maſter and owners. pry 2 
or if it appear, that the perſon ſupplying the neceſſaries gave credit to the body of the 


or aſter individually as the reſponſible perfon, or on the other hand, that he ſhip, and 
le Or idered the maſter merely as a ſervant, and gave the credit to the ownets the perſon 

nf y. in either of thoſe caſes, he can have his remedy againſt that party only * 
Ir whom he originally looked for payment (6). eee 


$ Of of the 
, that the maſter can bind the ozoners. If the owner keeps the ſhip, he keeps ber fubjeQ to the 
he 0 xe the maſter has brought upon her. If he relinquiſh the ſhip, he is not liable to the charge. 


His keeping the ſhip is proof of his aſſent. Upon this ground, that learned judge diſſented 
m the reſt of the court, whe held. that a promiſe by a captain on behalf of the awners, when 

ſhip was taken, to pay monthly wages to one of the ſailors, in order to induce him to become 
he ral oſtzze. was binding upon the qwners, a'though they abandoned the ſhip and cargo. Yates wa 


ual d „Term Rep, 73. (6) Hoſkins v. Slayton, Ca, temp. Hardw. 376. 

ton 

rule J. S. as maſter of the ſhip, of which the other defendants. were part- Speering v. 
the ju ders, bought ſeveral goods of the plaintiffs ; as, beef, biſcuit, ſails, and "ANY 


ill, Lage. J. K. the maſter failed. The bill was brought to compel the de- 
ant, the part-owners, to pay. They inſiſted, that J. S. only was lias | 
he cad, beſides, that he had money from them to pay the plaintiffs. Fer 5 
cena .J. S. the maſter was but a ſervant to the owners; and where a 

nt then ant buys, the maſter is liable. If the owners paid their ſervant, yet, if 


leader, paid not the creditors, they muſt ſtand liable It was decreed, that the 
e u ners ſhould pay the plaintiffs their debts in proportion to their reſpective 


res and intereſts in the ſhip, 


But, if the maſter borrow money to repair or victual the ſhip, when. there Lex Mevy, 
0 occaſion for by he alone is debtor, and not the owners. 1 22 


By the law of nations the captain has power to ranſom, This ia for the 


4300 elit of the owners: but it being doubted, whether it is for the benefit of 
ſtat. 16 publick, it is taken away by (tatute of 22 G. 3. c. 25. 
\; 


(E) Of Mariners. 


— Page 593 

Caſſie (By the civil) So, if they refuſe aid and aſſiſtance to their companions on Moll. Bk. 2. 

and 7. la. do, if they do not help to ſave the goods, when the ſhip periſhes. c. 3. Com, 
[they abſent themſelves, when the ſhip is ready to ſail. Dig tit. 

* „y de cuſtom of merchants, mariners are entitled to wages at every de- © 

26 | *g port; and it hath been holden that they are ſo, though an agreement „ Child 

i ſole made vith them, that they-ſhauld not-demand wages till the return of zyern. 129. 

nen ſtip v de port of London : when the freight was to be paid ; and a pro- 


; vnn made before the voyage, that, every fix months, wages ſhould be 
d or one month, during the voyage. 


Is 


— 
2 N 5 


— 
—— . wo 


FS os 3 — © 
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1Ld.Raym. It was ſaid by Halt, C. J. that if the ſhip be loſt before the fir port 

639. delivery, the ſeamen loſe all their wages: but, if after ſhe has been a 
firſt port of delivery, then they loſe only thoſe from the laſt port of 6 
very. But if they run away, although they have been at a port of delivn 

14. 139. yet they loſe all their wages. It was alſo ruled by the ſame judge at niſi . 


Wiggins v. that they ſtaid there to unlade, and no more. 


2Ld.Raynr plaintiff ſerved three or four months, and before the ſhip came to Landy 


Cutter v. If a ſailor hired for a voyage take a promiſſory note from his emplox 
7 e for a certain ſum, provided he proceed, continue, and do his duty on bout 
8 for the voyage, this contract is indiviſible, and if he die before the ing 
5 of the ſhip, no wages can be claimed either on the contract, or on a quanta 
meruit, -© | 
Hernamun In a voyage from England to Newfoundland, and thence with fiſh to jak 
1 Newfoundland is not the delivering port; and if the ſhip is taken beten 
184. a ee and Spain, the mariner loſes his wages. 
Cbnſolat. If a ſhip be ſeized upon for debt, or otherwiſe become forfeited, thew 


| Moll. Bk. 2 are forfeited as well as the ſhip; or, if they have letters of marque, and# 


530. but 
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us, that if a ſhip be bound for the Zaft Indies, and thence to return to in 
land, and the ſhip unlade at a port in the Zaft Indies, and take Freiphty 
return to England, and in her return ſhe be captured; the mariners fu 
have their wages for their voyage to the Eaft Indies, and for halt the in 
In an action brought 
mariners* wages for a voyage from Carolina to London, it appeared, that 


which was the delivering port, he was impreſſed into the queen's ferric 
and afterwards the ſhip arrived at the delivering port. It was ruldy 
Holt, C. J. that the plaintiff ſhould recover pro tanto as he ſerved, the fy 
. coming ſafe to the delivering port. But when afterwards, in ſuch ans 
tion between Chandler and Meade, it appeared, that the plaintiff was hin 
by the defendant at Carolina to ſerve on board the Jane ſloop, wheredfth 
defendant was maſter, from Carolina to England, at zl. per month; ti 
he ſerved two months; that then the ſhip was taken by a French private 
and ranſomed ; that juſt as ſhe came off Plymouth, the plaintiff was imp 
ſed ; and then the ſhip came ſafe into the Thames, where ſhe diſpoſed af 
cargo; it was ruled by Holt, that the plaintiff could have no wages, t 
ſhip having been captured and ranſomed. It was inſiſted by the plaintif 
counſel, that in that caſe he ſhould recover pro rata, and that the uſages 
mong merchants was ſo ; which Holt ſaid, if he could prove, it would 
but wanting proof of it, he was nonſuited. 


del Mere riners muſt receive their wages, unleſs in ſome caſes, where their wp 


8 "this ſtead of that they commit piracy, by reaſon of which there becomes a 
Molloycites feiture of all- But (a) lading prohibited goods aboard a ſhip, as wool 
1 Ro. Abr. the like, though it ſubjects the veſſel to a forfeiture, yet it does nt 
prive the mariner of his wages, for the mariners having honeſtly perſom 


8 4 their parts, the ſhip is tacitly obliged for their wages. 


appears in that page of the book. 


Minett v. J. B libelled in the Admiralty court, as adminiſtratrix to her bub 
Bund. 121. for his wages due as a mariner on board the Prince Frederick. Mina i 
"© Heys moved for a prohibition, upon a ſuggeſtion, that this ſhip was f 
for importing wines from Holland, not being Rheniſb or Hungarian u 
and therefore forfeited by ſtat. 12 Car. 2.; that claim being put in by * 
en the maſter, an information was filed by the ſeizor, and Bowen ple 
the general iſſue ; but before trial ſubmitted, and compounded accu 
to the courſe of the court; and upon payment of 1 300. to the inet 


ue 
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| A judgment vas deliberetur, &c. It was likewiſe ſuggeſted, 

2 : oe wt = 6 due before the ſeizure, Upon this motion it 
cel 6 inſiſted, that the act of parliament had ſo altered the property of the 
Whip, chat by the ſeizure, ſubmiſſion to a fine, and judgment quod deliberetur 
on it, all precedent incumbrances were diſcharged. But the court diſ- 
arged the rule, though they admitted, if there had been a condemnati- 
' that would have been a good ground for a prohibition, and a diſcharge 
f all precedent incumbrances. But the reporter adds a quere, for the fine 
pes a condemnation, although not actually given, but prevented by the 
bmiſhon. | 

By 2 G. 2 c. 36. made perpetual by 2 G. 3. c. 31. no maſters of ſhips 
all proceed on any voyage without firſt coming to an agreement with the 
ariners for their wages, which agreement ſhall be made in writing, de- 
ring what wages each ſeaman or mariner is to have reſpectiveſy during 
e whole voyage, or for ſo long time as he ſhall ſhip himſelf for, and ſhall 
ſo expreſs the voyage for which ſuch ſeaman was ſhipped, upon pain of 
rfciting 51. to the uſe of Greenwich Hoſpital. . 
'This agreement every ſeaman ſhall ſign within three days after he ſhall q a. 
aveentered himſelf ; and fo ſigned, it ſhall be concluſive to all parties for 
he time contracted for. 


roceed on the voyage, after he has ſigned ſuch agreement, ſhall forfeit his 
iges; and further, upon complaint to any juſtice of the peace by the maſ- 
ror other perſon having charge of the ſhip, may be committed to the houſe g 4. 
correction for any time not exceeding 30 days, nor leſs than 14. 
If any ſeaman abſent himſelf from the fhip without the leave of the maſ- q ;. 
er or other officer having charge of the ſhip, he ſhall forfeit for every 
ys abſence two days pay to the uſe of Greenwich Hoſpital. | 
[f any ſeaman, not entering into the king's ſervice, leave the veſſel, be- 5 6. 
re he ſhall have a diſcharge in writing fiom the maſter or other perſon hav- 
pp the charge of the ſhip, he ſhall forfeit one month's pay. 
On the arrival of any veſſel in Great Britain, the maſter (hall pay the ſea- $ 7+ 
en their wages, if demanded, in 30 days after the veſſel's being entered 
t the cuſtom houſe, (except when a covenant ſhall be entered into to the 
pntrary,) or at the time the ſeamen ſhall be diſcharged, which ſhall firſt 
ppen, deducting out of the wages the penalties by this act impoſed, un- 
er penalty of paying to ſuch ſeamen that ſhall be unpaid 20. over and a- 
dre the wages, to be recovered as the wages may be recovered; and ſuch 
ayment ſhall be good in law, notwithſtanding any action, bill of ſale, at- 
xchment, or incumbrance whatſoever. | 


If the recovery of wages, which he may now lawfully uſe; and where it 
| be requiſite, that the contract in writing ſhall be produced in court, 
Y obligation (hall be upon any ſeaman to produce it, but on the maſter or 
or of the ſhip; and no ſeaman ſhall fail in any action or proceſs for the 
ery of wages, for want of ſuch contract being produced. 4 
maſters or owners of ſhips ſhall have power to deduct ont of the wa- 


ok, and to make oath, if required, to the truth thereof; Which book ſhall 
bgved by the maſter and two priacipal officers, belonging to ſuch ſhip 
Fung forth, that the penalties contained in ſuch book are the whole penal* 
des oped from any ſeaman during the voyage; which penalties (except 
| & of wages to the owners, on the deſertion of any ſeaman, or 
oy 


And any ſeaman deſerting before or during the voyage, or refuſing to 6 3. 


No ſeaman, by ſigning ſuch contract, ſhall be deprived of uſing any means $8. | 


of any ſeaman all penalties incurred by this act, and to enter them in a 99 4 ay 
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on refuſing to proceed on the voyage) ſhall go to the uſe of Greenwich H. 
pital, to be paid and accounted for by the maſters of ſhips coming fron 

Fond the ſeas, to the officer at any port who collects the 6d. per month d 
ducted out of ſeaman's wages, for the uſe of the ſaid Hoſpital, which « 
cer is empowered to adminiſter an oath to the maſter touching the tru 
ſuch penalties. 

5 10. Any maſter or owner deducting the penalties as above, and nor yay 
them to the officer collecting the 6d. per month in the port where the dedul 
on ſhall be made, within three months after the deduction, ſhall forfeit uch 

the value to the uſe of the Hoſpital ; which, together with the money & 
ducted, ſhall be recovered by the ſame means as the penalties for not di 
paying the 6d. per month. 


By 8 G. 1. c. 24. 5 7. (made perpetual by 2 G. 2. c. 28. f 7.) anda 


vl by 12 G. 2. c. 30. $ 12. no maſter or owner of any merchant ſkip ful 
8 pay to any ſeaman beyond the ſeas any money or effects on account of w 
1 ges, exceeding one maiety of the wages due at the time of ſuch payment, ii 
% fach ſhip ſhall return to Great Britain, Ireland, or the Plantations, wy 
1 ſome other of his Majeſty's dominions, whereto ſhe belongs, on forſeim 
N | 4 of double the money ſo paid, to be recovered in the high court of Ala 
15 ralty by any perſon who ſhall firſt inform for the ſame. 
40 Champion The cargo of a ſhip was loſt by the capture of a Swediſb privateer, vw 
. bj. v. Nicholas carried her into Gottenburgh : the maſter ſtaid there three months to teh 
1 7 Str. 405. ſhip, and take in new lacing ; and to prevent the ſeamen from going aug 
1 30 1 he agreed to pay them ſo much per month, whilſt they ſtaid there. lun 
11 for. action for this, the maſter would have diſcharged himſelf, on the rule u 
11 . freight is the mother of wages, and that none are ever paid whilſt the H 
VALE is lading and unlading; which the Chief Juſtice agreed to be the genen 
{20 doctrine; but he held it not ſufficient to controul a ſpecial agreement, a 
j j * ; there was in this caſe, and where too there was ſo long a ſtay at Gottenturk 
1 e 594 | 
* i (Se, @ ſoipwright) 80, a carpenter, 2 Str. 707. 
| y 8 (Arndifa) 2 Will. 265. 8. C. cited, and approved of by the court. 
l 1 — * But a pilot, though a mariner, who is ſent from Graveſend, and g 
N » 


2 Will 264, ffom thence on board a ſhip lying in Sea-Reach, and pilots her thence tobe 
20 % moorings at Deptford, cannot ſue in the Admiralty for the pilotage; i 
both the contract and the work are within the body of a county. 


* 
U * 
1 
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(But if there be) 2 Str. 68. Day v. Searle, 8. P. 2 Barnard. K. B. 419 8. C. How! 
Napier, 4 Burr. 1944. 8. P. But ſee Beens v. Parre, 2 Ld Laym. 1206. and Roberts v. C 
Bvab. 247. Buggin v. Bennett, 4 Burr. 2035. Menetone v. Gibbons, 4 J erm Rep. 26). 


_ — by _ = — 
6 3 — 
. ——— 47 — —— 
—— — 
Crone er —— 
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(Nor can the) Hence, the maſler has no lien on the ſhip for wages, ſtores, or repairs dont l 
Eogland. Wilkins v. Carmichael, Dougl. 101. * 0 


Reed v. Therefore, where a man went out mate, and upon the death of ibe ni 
| ＋ ter during the voyage, ſucceeded to the command of the ſhip ; and u# 
*937+ his return ſoed in the Admijalty for his wages as mate, and for a ſanbe 
allowance after he became maſter; the court granted a prohibivd 
guoad the time he was and refuſed it guoad the time he c 

mate. | 


N 
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(F) Of Average. 


HERE is another ſpecies of average called ſmall or petty averages. 

Petty average Con iſts in ſuch charges and diſburſements, as, accor- 
g to occurrences, and the cuſtom of every place, the maſter neceſſacily 
ſhes for the benefit of the ſhip and cargo, either at the place of loading 
unloading, or on the voyage. Theſe charges are lodemanage, or the 

of a pilot for conducting the yeſſe] from one place to another; towage, 
tape, light-money, beaconage, anchorage, bridge-toll, quarantine, river 
roes, ſignals, inſtructions, paſſage-money by caſtles, expences for dig- 
ga ſhip out of ice when frozen up, that it may be brought into a proper 
your ; and at London, by cuſtom, the fee paid at Dover pier. 

third ſpecies of average, is that we are accuſtomed to meet with in 
of lading, ** paying ſo much freight for the ſaid goods, with primage 
or average accuſtomed,” In this ſenſe it ſignifies a ſmall duty, which 
rchants, who ſend goods in the ſhips of other men, pay to the maſter, 
r and above the freight, for his care and attention to the goods ſo intruſt- 
to him. 
Vhere a ſhip is obliged to go into port for the benefit of the whole con- Pa Coſta v. 
, the charges of loading and unloading the cargo, and taking care of it, Newnham 
Wh the wages and proviſions of the workmen hired for the repairs become 2 Term 
eral average. . Rep. 40). 
bis rule is agreeable to the marine laws of Miſbuy, which declare, that Leg. wiſh: 
goods thrown overboard ſhall be brought into a groſs average, and ſhall Art. 
rated at the ſame price for which other merchandize of the ſame ſort, 
ſerved from the ſea or enemy, was ſold. This cuſtom mentioned by 
loy was certainly new in England at the time he wrote; for it appears by Maly. Lex 
ne, that in 1622 the diſtinction was obſerved of eſtimating the goods at Marc. it 
ne colt, if the jettiſon happened before half the voyage was moo a z Part, c. 46. 
if after, at the price the reſt of the goods ſold for at the place of diſ- 
ge. Howeyer, the authority of Molloy is confirmed by Magens, who 
, that the prevailing mode of ſettling averages now adopted in England 
pnformable to that rule, which has aboliſhed the diſtinction. 
n England, money and jewels fall into the general average at their full xMolloy, tit. 
e, 


Average, 


ſpecial action on the caſe was brought by the owners of a packet hired Peters v. 
jorernment againſt defendants, who were the ſhippers of bullion from the Miligan and 
ladies to this country, for their proportion of general average ariſing Guildhall, 
a loſs by cutting away a maſt. A bill of lading was given by the cap coram Bul- 
u the time he received the bullion. It appeared that merchant ſhips ler, J. Dec. 
left ſor the conveyance of this article than packets, and theſe than men loch, 1787. 
+ Packets are allowed by government to receive bullion on board, 
aptuns of men of war are prohibited. Packets however are conſidered 
ag i ſhips, they are under martial law. It appeared alſo that bullion 
we merchant ſhips always contributes to general average. But no 
inſtances were in proof of ſuch an accident having happened to a 
ct "ith bullion on board, on which the general queſtion could ariſe. 
ſeveral vitneſſes declared that they never heard of ſuch a demand, and 
ere likely to have known it, if it ever had been made,—Bearcroft for 
| 5 plaintiff 
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plaintiff in his reply contended, that this being a new queſtion in 2 cwli 
it was as much in his favour as againſt him; for perhaps the demand 
never before reſiſted Wherever a bill of lading is given, it muſt hs; 
cargo, and cargo is always ſubject to general average. This muſt be « 
4 | dered as cargo, and though packets are not allowed to carry cargo in ger 
_ . | yet quoad bullion they are. Buller, J.— There is a point ariſing in this a 
1 and it is the only one which 1 can leave to the jury, which is ney 
Fo court of juſtice ; therefore it is neceſſary to ſtate is preciſely : the 
= + queſtion then is, whether any uſage in the particular caſe of packet 
$6 | made an exception out of the general law with regard to general aven 
K for as to the general law there can be no doubt but that bullion is ſubjed 
N average like any other cargo paying freight. Before I come to the ende 
on this ſubject, I ſhall lay two circumſtances out of the cafe: iſt, M 
though a captain of a man of war takes bullion on board, yet he doe u 
receive any freight for it as ſuch, and if he does-receive a reward for d 
fo, it is againſt poſitive orders. 2d, That difference of the premium 
inſurance between packets and merchantmen with bullion on board, be 
the motive of the underwriter in requiring leſs in the one than in the oe 
caſe, is, becauſe the former is more ſecure and better manned than the 
ter. There can be no doubt but that ſpecie is liable to peneral ay 
The law upon this ſubject has been diligently and ably collected by ay 
Mr. Park. tleman who has lately written on the ſubject of inſurance. Every thy 
which pays freight mull be liable to general average. A packet does ca 
bullion for freight; the captain gives bills of lading; government teten 
one-third of the freight; the owner another third, and the captain the tis 
ſhare. The cargo of every veſſel carrying for freight muſt equally be lu 
to general average, whether employed by government or a ſubje&: ther 
can be no difference, Then the queſtion ariſes, whether there is a 
vſage in this caſe to vary the general law. This is the material conſdm 
tion. It has been ſaid by the witneſſes, that they never heard of any inan 
fimilar to the preſent, in which fuch a demand has been made. Whets 
negative uſage ought to weigh or not, depends very much upon the ſubjey x 
which it is applied. In cafes of this fort, where accidents muſt frequey I 
have happened, negative ufage of non- claim is very ſtrong. Captain bh 1 
of one of the packets, has ſaid, that very many inſtances have haypeil 
of packets cutting away their maſts. Now it muſt frequently have hays Wn 
ed that bullion was on board in ſuch caſes. There are now 30 packets P. 
ployed every year by government, and many have been fo at leaſt fron it We 
time of Queen Anne, but I cannot now ſay at what time they were ſaꝶ 
Captain Braithwayte ſays, that they have 5 freight for er " 
| | in Us packets from Liſbon than the merchantmen have, becauſe he pai 
* re a ſafer mode of conveyance ; but the reaſon given by Captain Bul f 
2. the difference is, becauſe there is no general average allowed in that 
„ Then Mr. Etherege, who is clerk of the bullion office in the Bank, n 
4 tLat he never knew of a demand of this ſort in the caſe of a packet, and x 
| b | thinks he muſt have known it if there had; but he has always know* 
i y done in the caſe of merchantmen.— Verdict for defendant by a ffel 
. Jury. 


Page 595 a 4 
(!f a ſhip happens) But now by ſtat. 22 Geo, 3. c. 25. © it ſha'l not be lawful for an 

Boer „ Majity's ful jects to ranſom, or to enter into any contract or agreement for ranſomirg © 

BEA « ſhip or veſſel belopging to any of his Majeſty's ſubjects, or any merchandize or good: on ' 

ie fame, which ſhall be captured by the ſubjects of any ſtate at war with his Majeſy, p 
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y perſons committing hoſtilities againſt any of his Majeſty's ſubjects. And all contracts and 
rrccments entered into, and all bills, notes, and other ſecurities given for ſueh purpoſes are 
ared old, and ** the offender is ſubject to a penalty of five hundred pounds.” | 


Fu Sd \ 


- 


(G) Of Pppothecation. 
Page 596 


But all hug However, what is ſa'd by Ld. Hardwicke in the caſe of Buxton v Ince, x Vez. 
and the decifien of the Maſter of the Rolls in Samſun v. Braginton, 1 Vea. 443. ſupport the 


. | tine in the text. : 
e er) And therefore 2 P. Wms 367. 2 Str. 695. 1 Atk. 234. 


For that court has cognizance of an hypothecation bond given in Menetone 


courſe of a voyage, though it be executed upon land, and under; ee 


Rep. 267. 


n 


(H) Of Charter⸗Parties. a 


In covenant on a charter. party, whereby it was agreed to employ a ſhip Uaein v. 
which the plaintiff was captor, as ſoon as ſentence of condemnation Wolſeley, * 
buld have paſſed, .the ſentence muſt be taken to mean a legal ſentence, ' TermRep. 
{ the party who ſues for the freight mult aver, that the ſhip was con- 

mned by a court having competent juriſdiction. Hotham v. 
If there be a covenant in a charter- party, that no claim ſhall be admit- Eaſt Iudia 
d or allowance made for ſhort tonnage, unleſs ſuch ſhort tonnage be found Company, 
d made to appear on the ſhip's artival, on a ſurvey to be taken by four 3 
ipurights to be indifferently choſen by both parties; this is not a condi- 

hn precedent to the plaintiff 's right of recovering for ſhort tonnage, but 

a matter of defence to be taken advantage of by the defendant ; and, con- 

quently, the not averring performance can be no ground for arrelting the 

doment. ' 3 Page 599 
(1/ darter le) But Lord Mansfield, ſpeaking of th's very inſtrument, ſays, © In conſtruing 
ar-uments, I know of no difference between a court of equity and a court of law. A court of 


equi cannot make an agreement for the parties ; it can only explain what their true meaning 
was, and that is alſo the duty of a court of law. Dougl. 277. 


Freighters of ſhips under charter-parties with the Eq India Company, Povgl- 273 
not anſwerable for damage, or loſs, occaſioned by the act of God. The 

preſhon /bip-damage, in thoſe charter-parties, means, damage from neg- 

pence, inſufficiency, or bad ſtowage in the ſhip. 


I 8 8 


) Ok Policies of Inlurance: and herein, 
1. Of Marine Inſurances. 
\ SURANCE or inſurance ſignifies a contract or agreement whereby 2 Saund, 


one or more perſons, called inſurers or aſſurers, oblige themſelyes 290+ 
d avſwer for the loſs of a ſhip, houſe, goods, tc. ſpecified in an inſtru- 
dent ſubſcribed by, them, in conſideration of a premium of a ſtipulated ſum 
r cext. pad dy the proprietors of the things inſured. Th. 
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Park, 1. 


nominated an underwriter. 


2 Burr, 
1171, 


Park, 1. 
Shn. 54. 


( Bates v. 
SGlaham, 

2 balk. 444. 
(6) Henkle 


v. Royal 

Exchange 
Allurance 
Company, 


x Vez. 317. 


The pro- 
jector> of 
theſe com- 


2 had 


en very 
induſtrious 


to beſpeak 
| the connte- 


nance of the 
Houſe of 


Commons, 


ſor which 


they had 
cauſed two 


letters to be 
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The inftrument by which this contract of indemnity is effeQed, is d 
a Policy. It is figned only by the inſurer, who, on that account, i,j 
Notwithſtanding this, there are certain « 
ditions to be performed as well by the perſon not ſubſcribing, as by th 
derwriter, elſe the policy will be void. 

Of policies there ſeem to be two ſorts, valued and open policies; a 
the only difference between them is, that in the former, goods or pn 
ty inſured are valued at prime coſt, at the time of effecting the policy; 
the latter, the value is not mentioned: that in the caſe of an open poly 
the real value muſt be proved; in a valued policy it is agreed, and ii 
as if the parties had admitted it at the trial. 

Although policies of inſurance are not to be ranked with ſpecialty a 
tracts, not being under ſeal, yet they have always been holden as ff 
agreements. The courts therefore will very reluctantly admit of nf 
teration in them. They may indeed be altered by the conſent of the w 
ties (a) after they are . but the courts will never vary or d 
from the written words, but upon the ſtrongeſt and moſt ſatisfacton a 
dence that the meaning of the parties has been miltaken (6). 


Motteux v. Governor and Company of the London Aſſurance, 1 Atk. 545, 


By the common law and uſage of merchants, any perſon might be 
inſurer. But the ſtatute of 6 C. 1. c. 18. (by which the crownwas 
thorized to create two diſtinct corporations for the purpoſe of inſuryy 
which corporations are fince known by the names of the Royal Exclay 
Aſſurance Office, and the London Aſſurance Office, has ſomewhat in tels 
ed this common law right: for by ſect. 12, of that ſtatute it is enafi 
* that from and after the granting or making the ſaid charters or inds 
e tures for making the two corporations above mentioned, and paſkog& 
% ſame under the great ſeal, for and during the continuance of thels 
corporations reſpectively, or either of them, all other corporatu 
* or bodies politick, before this time erected or eſtabliſhed, or hes 

after to be erected or eſtabliſhed, whether ſuch corporations or bois 


printed a d 
given to the 6c 
members « 
But theſe, ,, 


and all 


other ſolici- 
' tations hay- *c 


ing proved « 


| ineffectual, ; 
t hey had 

recourſe to 
other expe- “ 


dients; and 40 
3 6 
rg that the. 
gv:l liſt was 
conſiderably 
in arrears, (0 
(for which 46 
na proviſion 
had been, 
or could be 
convenient» 6c 
if made by 60 
tbe parlia- 
ment, be- 
cauſe the 


1 perſons acting in ſuch ſociety or partnerſhip, (other than the two co 


« ſans acting in ſuch ſociety or partnerſhip, other than the two corpomis 
« intended to be erected by this act, or one of them, ſhall preſume wn 


politick, or any of them, be ſole or aggregate, and all ſuch ſocieien 
partnerſhips as now are, or hereafter ſhall or may be, entered intobya 
perſon or perſons, for aſſuring ſhips or merchandizes at ſea, or for ia 
ing money on bottomry, ſhall, by force and virtue of this act, be tem 
ed from pranting, ſigning, or underwriting any policy of afſurancy,® 
making any contracts for aſſurance of or upon any ſhip or ſhips, goo 
merchandizes, at ſea, or going to ſea, and for lending any moni! 
way of bottomry as aforeſaid : and if any corporation or body politic 


rations intended to be eſtabliſhed by this act, or none of them, 1 
reſume to grant, fign, or underwrite, after the twenty: fourth dif- 
une 1720, any ſuch policy or policies, or make any ſuch codtrat 

contracts for eee of or upon any ſhip or ſhips, goods, or mere 

dizes, at ſea or going to ſea, or take or agree to take any premiun 
other reward for ſuch policy or policies, every ſuch policy and police 
aſſurance of or upon any ſuch ſhip or ſhips, goods or merchandizes 
be iþ/o ſado void, and all and every ſuch ſum or ſums ſo ſigned anl 
derwritten in ſuch policy or policies ſhall be forfeited, and ſhall and 
be recovered, one half to the uſe of his majeſty, the other to that of 
informer, by action: and if any corporation or bodies politick, ct f 
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or agree to lend, or advance, by themſelves or any others on their be- grand com- 
alf, after the ſaid rwenty-fourth day of June 1720, any money by way mittee of 
Wc pottomry contrary to this act, the bond or other ſecurity for the ſame ſupp!y bad 
ſhall be ipſo fade void, and ſuch agreement ſhall be adjudged to be an 3 
darious contract, and the offenders therein ſhall ſuffer as in caſes of uſury: diſmiſſed, ) 
nevertheleſs, it is intended and hereby declared, that any private or par- they offered 
icular perſon or perſons ſhall be at liberty to write or underwrite any po- to the mi- 
licies, or engage himſelf or herſelf in any affurances of, for, or upon | ney 
any ſhip or ſhips, goods or,merchandizes, at ſea or going to ſea, or may t warde t 
end money by way of bottomry, as fully and beneficially, as if this act diſcharge of 
had never been made, ſo as the ſame be not on the account or riſk of a that debt, 
, corporation or body politick, or upon the account or riſk of perſons acting 22 ng 
\ a ſociety or partnerſhip for that purpoſe as aforeſaid.” ern 


'4 charter, with the parliamentary ſanction ſorthe «ſtabliſhment of theſe companies. This 
r the miniſtry, who were at a loſs for means to Pay the civil liſt debt, readily embraced z and, 
; Craggs having prepared the leading members of the Houſe of Comm ons, Mc. Aiflabie, on 
4th of May 15 30, preſented a melſlave from the Kinz, recommending the eſtabliſhment of 
: companies; in purſuance of which this act was paſſed. | 


pon this clauſe of the ſtatute, a queſtion lately aroſe at Guildhall, It Sullivan v. 
an action brought to recover a ſum of money received by the defendant ws : 
one Briſlow'to the plaintiff's uſe, The plaintiff was an underwriter, = =. tag 
| the defendant was a broker, and a loſs having happened upon a policy 1789. 
Jerwritten by the plaintiff, he had been obliged to pay it: but Briffoxo, Park, 8. 
ing agreed to take half the plaintiff's riſk, had paid his moiety of the No motion 
into the hands of the defendant, to recover it from whom this action ene ſec 
brought. Lord Kenyon I am of opinion that the plaintiff cannot re- aſide the 
, for this is clearly a partnerſhip within the act of parliament. If a nonſvit : 
le name appears upon the policy, as in this caſe, the inſurer ſhall never but two or 
allowed, 2 loſs happen, to defeat a bona fide inſurance by ſaying to an — 2 
eu man, there was a ſecret partnerſhip between another and myſelf, Kenyon 
werefore the policy is void. But here, the plaintiff is himſelf the un · mentioned 
unter, who comes to enforce the contract: it is a partnerſhip pro hdc £2 the bar, 
; and this party cannot apply to a court of juſtice to enforce a contract that he had 


(ded on a breach of the law. — * 


othet judges 
de court of King's Bench, who were unanimonſly of the ſame opinion with him „ 
opinion has been ſince farther confirmed by a deciſioa of the court of Common Ple us in the caſe 
— v. Cockburne, 2 H. Bl. 379., and of the court of Kiag's Bench in Booth v. Hodgſon, 
erm Rep. 40 f. 8 N | 


th reſpe& to the ſubjects of the policy, the moſt frequent are ſhips, Park, 9. 
ds, merchandizes, the freight or hire of ſhips : alſo, houſes, ware- 
ſes, and the goods laid up in them from danger by fire, and inſurance 
d lives. Bottomry and re/pondentia may alſo be the ſubje& of inſurance 
then it muſt be particularly expreſſed in the policy to be 6. e in- 

; for under a general inſurance (a) on goods and merchandizes, the (e) Glover 
inſured cannot recover money lent upon bottomry. Not (5) but that ee 
ey expended by the captain for the 4 of the ſhip, and for which reſ: } A rr 
lala intereſt is charged, may be recovered under an inſurance upon x pr Rep, 
bs, fpecie, and gets, provided the uſage of the trade, which in matters 495- 8. C. 


3 5 . (5) Gregory 
ae is always of great weight, ſanctions it. | v. Chy.ſtie, 
B. R. Tr, 24. Geo. 3. Park, 11, 


Although 
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1 Mag. 19. Although inſurances upon the wages of mariners are in general for 1, RG ) 
wiſe reaſons forbidden; yet this regulation does not mean to prevent the od 
from inſuring thoſe wages, which they are entitled to receive abroad, ec 
f goods which they have purchaſed with thoſe wages in order to bring hom ft 
4 | for in ſuch a caſe, they are to be conſidered in the ſame light with wy þ 

men. | 


Carter v. In an action upon a policy of inſurance upon Fort Marlborough, odo 

Bochm, «iſe Bencoolen, in the Eaſt Indies, for twelve calendar months, from ty 

8 4 firſt of Odbober 1759, to the firlt of Odober 1760, againſt any Euroua 

| 1 Bl. Rep enemy, for the benefit of the governor, it was doubted by Lord Mas 
wy 593. Feld, who tried that cauſe, whether a policy againſt the loſs of Fort Mol 
4 borough for the benefit of the governor was good, upon the principle wid 
does not allow a ſailor to inſure his wages. But afterwards, when he cm 

to deliver the opinion of the court upon all the points in that cauſe, ze 
pentioning this doubt, which had occurred to his mind, he went on thy: 

« But, conſidering that this place, though called a fort, was really but 
factory or ſettlement for trade; and that he, though called a goveng, 
5 really but a merchant; conſidering too, that the law allows 20 
« tain of a ſhip to inſure goods which he has on board, or his ſhare in th 

ſhip, if he be a part owner; and. the captain of a privateer, if he beam 
owner to inſure his ſhare ; conſidering too, that the objection could u 
« upon any ground of juſtice, be made by the inſurer, who knew hiny 
„ be the governor, at the time he took the premium; and as with regul 
to principles of publick convenience, the caſe ſo ſeldom happens, (I nw 
knew one before,) any danger from the example is little to be apprehasd 
ed, I did not think myſelf warranted,upon that point, to nonſuit tl 
% plaintiff; eſpecially too, as the objection did not come from the in 
Though this point was mentioned, it was not inſiſted upon at the u 
trial; nor has it been ſeriouſly argued, upon this motion, as ſufficient alu 
© to vacate the policy; and if it had, we are all of opinion, that we it 
5 not warranted to ſay, that it is void upon that account.“ 
. It is enacted by ſtar 28 G. 3. c. 56. That it ſhall not be lawful i 
171 | any perſon or perſons to make or effect, or cauſe to be made or effedth 
75 any policy of aſſurance on any ſhip or veſſel, or upon any goods, ns 
$10 © chandizes, effects, or other property whatſoever, without firſt inſertings 
4 s cauſing to be inſerted in ſuch policy the name or names, or the ui 
Wo. « ſtyle and firm of dealing of one or more of the perſons intereſted in ſud 
. | 4% aſſurance, or without inſtead thereof firſt inſerting the name or nan 
i: « or the uſual ſtyle and firm of dealing of the conſignor or confignors, en 


£38 « ſignee or conſignees, of the goods or property ſo to be inſerted, or d 
. *« name or names, or the uſual ſtyle and firm of dealing of the perſon 
158 « perſons reſiding in Great Britain who ſhall receive the order for and ett 
| 1 ja 4 ſuch policy, or of the perſon or perſons who ſhall give the order cf 
nw. s reQion, the agent or agents immediately employed to negociate ot 


4 4% ſuch policy.” The ſtatute further declares, that “ every policy na 
_ « or underwritten contrary to the true intent and meaning of this a6, kb 
Tr sc be null and void to all intents and purpoſes.” | 
Kewley v. An aſſurance generally “ upon any ſhip or ſbips” expected from a fm 
Ryan, 2 H. cylar place is valid; and the inſured has a right to cover any ſhip be 


= j — think proper, that falls within the terms of it. 


v. Offley, Id. 345. note. 
Nor 
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Vor do the owners of goods inſured preclude themſelves by ſhifting the Plantamour 
ods from one ſhip to another from recovering an average loſs ariſing from Tem Rep 
e capture of the ſecond ſhip, if they acted from neceſſity, and for the be- 61 f. note. 
Gt of all concerned. | a 
An action was brought upon a 2 of inſurance of the captain's goods Roſs v. 

6x months certain. The loſs proved was chiefly for goods laſhed on La ang . 
>, and the captain's clothes, and the ſhip's provifions. It was proved fer Hl. 16 
an underwriter and broker, that none of thoſe things are within a ge- G. 3. at 
ral policy on goods; for the riſk was greater as to the goods laſhed on Guildhall. 
ck, than other goods: and a policy on goods means only ſuch goods as Park, 21. 

e merchantable, and a part of the cargo. They alſo ſwore, that when 

ods like the preſent are meant to be inſured, they are always inſured by 

ne; and the premium, is greater. 

Lord Mansfield ſaid, he thought it conſiſtent with reaſon; and under- 

od the uſage to be ſo: therefore he adviſed the plaintiff to withdraw a 

ror, the premium having been paid into court, to which he conſented. 

Where the owner of the goods inſured brought down his owon /ighter, re- eee v. 
ived the goods out of the ip, and beſore they reached land, an accident C Sf ug. 


"_ Str. 1236, 
Wppened, whereby the goods were damaged, a ſpecial] jury of merchants, dS, 


r was diſcharged, although the inſurance was upon goods to London, and the goods 
the ſame ſhould be ſafely landed there. _ — 


ſhip's boat, which is conſidered as part of the ſhip and voyage. 


ment, or ſheer of paper, on which any inſurance upon any ſhip or ſhips, 8 
goods or merchandize, or upon any other property or intereſt whereon extend to 
inſurances may lawfully be made, ſhall be engroſſed, written, or ſtamped, inſurances 
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the ſum to be inſured ſhall amount to 100/., a ſtamp duty of 25. 6d., and eee 
ſo re for every ſum of 100!/. inſured ; and where the ſum to be by ya 
inſured ſhall not amount to 100/., a like ſtamp duty of 27. 6d.; and 

where the ſum to be inſured ſhall exceed 1ool., or any progreſſive ſums 
of 100l. each, by any fractional part of 100!/., a like ſtamp duty of 25. 
69. for each fractional part of 1e0/.; and that upon all and every inſu- 
rances or inſurance, where the premium, or conſideration in the nature 
of a premium, actually and bong fide paid, given, or contracted for, ſhall 
dot exceed the rate of 1 05., there ſhall be paid the following duties ; that 
i to fay, where the ſum ſo to be inſured ſhall amount to ioo a ſtamp 
duty of 17. 3d. and ſo progreflively for every ſum of 1000. ſo inſured ; 
and where the ſum ſo to be inſured ſhall not amount to 100ʃ., a like (tam 
duty of 17. 3d.; and where the ſum ſo to be inſured ſhall exceed 100!, 
or any progreſſive ſums of 100l. each, by any fractional part of 100/., a 
ike _ duty of 15. 3d. for ſuch fractional part of 100/., which ſeveral 
ſums (hall be payable and paid by the aſſured in ſuch inſurances reſpec- 


tively,” 


7 Provided, that upon every ſuch inſurance, where the premium or con- 5 4. 
in the nature of a premium, actually and bond fide paid, given, 
10 contratted for, ſhall not exceed the rate of 10s. per centum on the ſum 
inured, it ſhall be lawful where the ſum inſured ſhall amount to 2000. 
ar upwards, to uſe ſtamps of 27. 6d. for every 2001. of the ſum inſured, 
af lamps of 17. 3d. for every 100!, of the like ſum inſured. 


« Every 


v. Staples, 


(der the expreſs direction of Lord Chief Juſtice Lee, found that the inſu- turned upon 


By 35 Geo. 3. c. 63. which repeals all former duties upon policies of in- By $ 2. the 
rance, it is enacted, . That for every ſkin, or piece of vellum, or parch- duty impoſ- 


act is not to 


the ſtamp duties following upon the ſums inſured, that is to ſay, where 92 lives, or 
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. circumſtances by the commiſſioners, where the ſums inſured on bum 


8 15. 
& 16. 
917. 


Anon. Skin like penalty of 5000. | 


243. 


Lockver v. 
Offley, 


Tam Rep is general from A. to B, yet if it contain the words uſually inſerted ©® 


252. 


Lethulier's 


caſe, z Salk ſuring a ſhip from thence to the Faſt Indies, warranted to depart with© 


443. 
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Every contract or agreement which ſhall be made or entered into h 
« oy inſurance, in reſpe& whereof any duty is by this act made ky 
« able, ſhall be engroſſed, printed, or written, and ſhall be deemed u 
„called a policy of inſurance ; and the premium, or conſideration in 
© nature of a premium, paid, given, or contracted for, upon ſuch inf 
% ance, and the particular riſk or adventure inſured againſt, together wi 
ec the names of the ſubſcribers and underwriters, and ſums inſured, fu 
© be reſpectively expreſſed or ſpecified in or upon ſuch policy, and in & 
& fault thereof every ſuch inſurance ſhall be null and void to all intents u 
« purpoſes whatever.” 

And no policy of inſurance upon any ſhip, or upon any ſhare off 
<< tereſt therein, ſhall be made for any certain term longer than tuch 
« calendar months; and every policy which ſhall be made for any lone 
„term ſhall be null and void to all intents and purpoſes.” 

The 10th ſection provides for an allowance to be made under cenm 


\ - _ 3 AS by 
ae . 


ward voyages ſhall exceed the intereſt of the aſſured. 

The 13th ſection provides, that nothing contained in the act ſhall jy 
hibit the making of any alteration which may-lawfully be made inth 
terms or conditions of any policy of inſurance, duly ſtamped as aforelai 
after the ſame ſhall have been underwritten, or to require any addito 
ſtamp duty by reaſon of ſuch alteration, ſo that ſuch alteration be mak 
before notice of the determination of the riſk originally inſured, and & 
premium or conſideration originally paid or contracted for ſhall exceed 
rate of 10s. per cent. on the ſum inſured, and ſo that the thing inſured kl 
remain the property of the ſame perſon or perſons, and ſo that ſuch alteram 
ſhall not prolong the term inſured beyond the period allowed by f 14. 
this act. and ſo that no additional or further ſum ſhall be inſured by reds 
or means of ſuch alteration. 

A penalty of 5000. is impoſed both upon the perſons procuring, and d 
brokers effecting inſurances on policies not duly ſtamped ; and the l 
can neither demand their brokerage, nor the money expended for p 
ums; and every underwriter ſubſcribing ſuch illegal policy, is liable wi 


A policy of inſurance ſhall be conſtrued to run until the ſhip ſhall bt 
ended, and be diſcharged of her voyage; for arrival at the port, to ws 
ſhe was bound, is not a diſcharge till ſbe is unloaded : and it was ſo adj 
ed by the whole court, upon a demurrer. 

But although this conſtruction may be perfectly right, where the pid 


* till the ſhip ſhall have moored at anchor twenty-four hours in good fats 
the underwriter is not liable for any loſs, ariſing from ſeizure after 
been twenty-four hours in port; though ſuch ſeizure was in conſequ®s 
of an act of barratry of the maſter during her voyage, for, if it werd 
tended beyond the time limited in the policy, it would be impoſſible u 
down any fixed rule, and all would be uncertainty and confuſion. 

In an action upon a policy of inſurance by the defendant at 


voy, the declaration ſhewed, that the ſhip went from Londen to the Þ 

and from thence with convoy, and was loſt. After a frivolous pl 
demurrer, the caſe ſtood upon the declaration, and it was objected, that u 
vas a departure without convoy. But by the court, the clauſe © w 
depart with convoy,” muſt be conſtrued according to the uſage among * 
Chants, that is, from ſuch place whereconvoys are to be had, a the Dt 
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S Caſe upon a policy of inſurance, which was to inſure the William galley . 
7 2 Salk, 445. 


a voyage from Bremen to the port ol London, warranted to depart wi 
boy. The caſe was, the galley ſet fail from Bremen, under convoy o 
Nutch man of war to the Elle, where they were joined by two other 
ah men of war, and ſeveral Dutch and Engliſh merchant ſhips, whence 
ey failed to the Texel, where they found a ſquadron of Engliſh men of 
ir and an admiral. After a ſtay of nine weeks, they ſet fail from the 
xl; the galley was ſeparated in a ſtorm, taken by a French privateer, 

4 retaken by a Dutch privateer, and eighty pounds ſalvage. Ir was rul. 
by Holt, Chief Juſtice, that the voyage ought to be according to uſage, 
d that their going to the Elbe, though out of the ways was no deviation 
till after the year 1703, (prior to which time this policy was made,) 
re was no convoy for the ſhips directly from Bremen to London. Ver- 
& for the plaintiff. | 


8th of July at Freſh Wharf and moored, but was the ſame day ſerved 
th an order to go back to the Hope to perform a fourteen days quaran- 
Ide men upon this deſerted her, and on the 12th of the month the 


twenty-eighth, when the regency ordered her back ; and on the thir- 
h, ſhe went back, performed the quarantine, and then ſent up for or- 
to air the goods; but before ſhe returned, the ſhip was burnt on the 
nty-third of Auguff, The queſtion was, therefore, whether the in- 
r was liable? Lord Chief Juſtice Lee ruled, that though the ſhip was 
Jong at her moorings, yet ſhe could not be ſaid to be there in good ſafety, 
ich muſt mean the opportunity of unloading and diſcharging ; whereas 
e ſhe was arreſted within the twenty-four hours, and the hands having 
ned, and the regency taken time to conſider the petition, there was no 
galt in the maſter or owners: and it was proved that till the fourteen 
$ were expired, ro application could be made to air the goods; where- 
a the jury found for the plaintiff 

n an inſurance upon freight, if an accident happens to the ſhip before any 
as are put on board, which prevents her from ſailing, the inſured upon 
policy cannot recover the freight which he would have earned, if ſhe 


„ A ſailed. The circumſtances of the caſe were theſe : | : 
d '* plaintiff inſured on /bip and freight, at and from Jamaica to Briflol, Tonge v. 
40+ argo was ready to put on board ; but the ſhip being careening, in order 


the voyage, a ſudden tempeſt aroſe, and ſhe and many others were loſt. 


ep ngging and parts of her were recovered and fold, and the defendant 
1 605 imo court, as much as, upon an average, he was liable to for the loſs 
ja ö e ſhip : but the plaintiff inſiſted to be allowed fix hundred pounds for 
a reght the ſhip would have earned in the voyage, if the accident had 
— happened, But as the goods were not afually on board, ſo as to make 
— plaintiff's right to freight commence ; Lord Chief Juſtice Lee held, he 


Id not be allowed it, and he was nonſuited. 


; vonth of freight was on board when the ſhip was driven from her 


ly to be ſhip 


ot, VII. Lord 


tain applied to be excuſed going back, which petition was adjourned to 


Ang: and loſt : but goods to the amount of the reſt of the freight were 
ped, and were lying 11 the quay for that purpoſe at the time. 


The ſhip Succeſs was inſured * at and from Leghorn to the port of Lon- Waples v. 


don, and till 18 moored twenty-four hours in good ſafety.” She arrived 9 8 


atts, 


put if the policy be a valued policy, and part of the cargo on board Montgome- 
n ſuch accident happens, the reſt being ready to be ſbipped, the inſured J v. Er- 
rags to the whole amount, This was ſo decided in an action 8 

dr by the aſſured on a policy on freight valued at 1500. In fact only Rep 364. 
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Lord Kenyon, before whom the cauſe was tried, told the jury, tha v 
queſtion for their conſideration was, whether this was a mere colour, 
inſurance and a gaming policy, or whether it was a bond fide tranſaQion; # 
the latter, the inſured was entitled to recover for the whole value in the 
licy. The jury found the whole ſum. The defendant's counſel obuim 
rule for a new trial, which he afterwards abandoned, the court hay 
3 of opinion againſt him. 
Thompſon S0 alſo, in an open policy on freight, at and from London and Teneik 
v Taylor, 10 any of the Weſt India iſles, (Jamaica excepted,) the underwriters wn 
6 Term held liable to pay the inſurance, though the ſhip ſailed from London in hl 
Rep. 478. laſt, and was captured before her arrival at Teneriſſe, where the cargo w 
to be put on board. But as the ſhip was under a charter - party to dh 
of the river Thames, and proceed to Teneriffe, and there to load and mm 
on beard from the freighters 500 pipes of cine, to deliver in the Welt lads 
for the freight of which 500 pipes, the freighters covenanted to pay 351, j 
pipe; the court held, that the inſtant the ſhip departed from the Tas 
the contract for freight had its inception, and the plaintiff was entitledy 
recover. ; 
Gordon v. On an inſurance from London to Gibraltar, warranted to depart wi 
Morley, convoy; it appeared there was a convoy appointed for that trade at Si 
Campbell v. and the ſhip Ranger, having tried for convoy in the Downs, procteded n 
eee 8 Shit head, and was taken in her way thither. The inſurers reſiſted be b 
mand of indemnity, alleging, that as there was a French war, they 
ſhould not have ventured through the Channel, but have waited for oc 
onal convoy. Lord Chief Juſtice Lee, however, was of opinion, that 
ſhip was to be conſidered as under the defendant's inſurance to a pt 
general rendezvous, according to the interpretation of the words, mam 
to depart with convoy, Salk. 443. 445. ; and if the parties meant to np 
the inſurance from what is commonly underſtood, they ſhould have ſa 
it, Two ſpecial juries of merchants found their verdicts agreeably to 
direction. 
Motteux A bill was filed in the court of Chancery, which ſlated, that they 
e e Eyles, late in the Eaft India Company's ſervice, was, in the year 1jh 
Wy 4 Dams at Bengal, at which time the owner employed J. H. to inſure the (box 
of Lond. the London Aſſurance office for five hundred pounds. The adventure the 
Aſſur. 1 on was to commence from her arrival at Fort Saint George, and thendt! 
Atk. 545- continue till the ſaid ſhip ſhould arrive at London, and that it ſhould be i 
* ful for the ſaid ſhip in the ſaid voyage, to ſtay at any ports or places uit 
prejudice, and the ſhip was, and ſhould be rated at intereſt or no intereff, with 
farther account; in conſideration whereof, J. H. paid fifteen pounds prem 
The Fyles came to Fort St. George in February 1733, in her way 0 by 
land; but being leaky, and in a very bad condition, upon the unanm 
advice of the governor, council, commanders of ſhips, No., ſhe failed 
Bengal to be reſitted, and after being ſheathed, in her return upon her han 
ward-bound voyage, ſhe ftruck upon the Engilce ſands and was lolt. | 
dence was read on the part of the plaintiffs to prove, that Bengal vi "ny 
moſt proper place to reli, and that ſhe went thither for that reaſon; # 
this was a voyage of neceſſity, and not a trading voyage, for ſhe wol! 
thing on board, but water, proviſion, and ballaſt. Lord Chancellour 
wicke,—As to the queſtion, whether there has been a breach, or, 0% 
terms, a loſs within the meaning of this policy, the general principle 
down by the plaintiff's counſel are right, that ſtreſs of weather, and tht 
ger of proceeding on a voyage, when a ſhip is in a decayed condiuon f 
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de conſdered. In ſuch a caſe, if ſhe went to the neareſt place, I ſhould 

"ſider it equally the fame as if ſhe had been repaired at the very place 
om which the voyage was to commence, according to the terms of the 
licy, and no deviation. It is a very material circumſtance, that the 
wor ordered the lading to be taken out, to ſhew the neceſſity of the ſhip's 
ing repaired, but there is not a ſyllable of proof why ſhe might not have 

en equally well repaired at Fort Saint George. There is one part of this 
ſe which diſtinguiſhes it from all others whatever, and that is, as to the 
"tain time the voyage was to commence. , The fact is, the ſhip was loſt 
Jul 1733. three weeks before the time of making this policy, fo that 

zrly the ſhip was not at Fort Saint George at the time the agreement was 
ade; and therefore it is a material queſtion, whether it comes within the 

reement, His Lordſhip directed an ifſue to try, whether the loſs in July 
zj was a Joſs during the voyage, and according to the adventure agreed 

on; which iſſue was afterwards found for the plaintiffs upon a trial in the 
dmmon Pleas. 
In an action upon a policy of inſurance, before Lord Chief Juſtice Hard- 1 Ack. 548; 
che, it has been held, that the words at and from Bengal to England, 

nt the firſt arrival at Bengal ; and it was agreed, that when ſuch words 
uſed in policies, firft arrival is always implied and underſtood. 
It has likewiſe been held, that when a ſhip is inſured at and from a place, Chitty v. 
l it arrives at that place, as long as the ſhip is preparing for the voyage Selwin, 
Woo which it is inſured, the inſurer is liable: but if all thoughts of the voy- Ak. 359+ 
be laid aſide, and the ſhip lie there five, fix or ſeven years, with the 
ner's privity, it ſhall never be ſaid the inſurer is liable; for it would be 
ubje&t him to the whim and caprice of the owner. 1 

his was an action on a policy of inſurance on a ſhip, at and from Ja- Camden v. 
ca to London. The ſhip had alſo been inſured from London to Jamaica Cowley: 
rally, and was loſt in coaſting the iſland, after (he had touched for ſome * — 
z oe port there, but before ſhe had delivered all her ourward · bound 
po at the other ports of the iſland. This was an action on the home ward 
cy; and in order to ſhew when the home ward · bound riſk commenced, 

2s neceſſary to ſhew at what time the outward-bound riſk determined; 
| the jury, which was ſpecial. after an examination of merchants as to the 

om, by their verdict, decided, that the outward riſk ended, when the 
bad moored in any port of the iſland, and did not continue till ſhe came 
the laſt port of delivery. 

0 the Trinity term following, a motion was made for a new trial, but 
u refuſed; becauſe it had been thoroughly tried, and no new light could 
oon upon it although Lord Mansfield ſaid, the inclination of his opi- 
at the trial was the contrary way. Mr. Juſtice Milmos thought, the 

ruttion put upon the policy by the jury was the right one. 
Pn 2 ſimilar caſe, Lord Mansfield laid down the ſame doarine to the jury Barrafs v 
pely, that the outward riſk upon the ſbip ended twenty-four hours after its the London 
ral in the firſt port of the ifand, to which it was deſtined : but that the Aſſarance, 
ward policy upon goods continued till they were landed. aſter Rlery 
1782, at Guildhall. 


e dorine ſtated in the two laſt caſes has been confirmed in a late de- Leigh v. 

dn. It was an action on a policy of aſſurance of the ſbip Palliſer, and "= a 

ach on board thereof, on a voyage at and from Georgia to Jamaica. Guildhall, 
ſkip arrived at Montego Bay, and 7 at anchor, and there alſo the after Mich, 
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plaintiff's agent ſold and delivered the greateſt part of the cargo to Meſſy, 
Adams and Hatton, merchants there. The captain then entered into a chart. 
er-party with Adams and Hatton to proceed from thence to Saint Annen, 
and there to take in a cargo for London. After unloading the greateſt pan 
of the cargo at Montego Bay, and remaining there a month, it was verbal. 
ly agreed, that the remainder of the cargo, which was lumber, ſhould be 
carried as ballaſt to Saint Anne's, and accordingly the veſſel, after taking in 
ſome fuſtick, proceeded towards Saint Anne's, but was wrecked in her paſ. 
ſage. For the plaintiff it was inſiſted, that in ſuch an inſurance, the ſhip 
might go from port to port; and that, in all events, the goods were pro- 
tected by the policy till they were all diſcharged and faſely landed. Lord 

Kenyon was clearly of opinion, and that opinion was confirmed by a ſpecial 
jury, to whom he particularly referred on this occaſion, that the riſk on the 
ſhip ceaſed, after ſhe had been moored at anchor twenty-four hours in the 
firſt port of the iſland for the purpoſe of unloading ; and the facts diſcloſed 
in this caſe having manifeſted that Montego Bay was alſo the original deſti- 
nation of the cargo, and that its not being wholly delivered there, was only 
prevented by a new 4 the goods could not be recovered under 
this policy. A ſhip inſured to Jamaica generally cannot be permitted to go 
round the whole iſland, from port to port, for the purpoſe of unloading her 
cargo, eſpecially where, as in this caſe,” the owner of the ſhip and goods is 
the ſame perſon. The plaintiff was nonſuited. 

In conſtruing policies, the frifum:jus, or apex juris is not to be the 
rule, but a liberal conſtruction is to be adopted, and the uſage of trade call. 
ed in to explain any doubts. 


Tierney v. Thus, in an aſſurance of goods from Malaga to Gibraltar, and from 


Son thence to England or Holland, the parties having agreed that the goods might 
Lee. G. 7. be unloaded at Gibralter, and reſhipped in one or more Britiſh ſhip or ſhips, 
Sth March and it appearing in evidence that there was no Britiſh ſhip at Gibraltar, but 
1743. the goods had been unloaded and put into a ſtore ſbip, (which was always 
1 Burr. 348. conſidered as a warehouſe) the inſurers were held to be liable for the loſs 
of theſe goods in the ſtore ſhip. 
A ſhip was inſured from Zondon to any place beyond the Cape of Good 
Hope. The ſhip arrived in the river Canton in China, where, in order to 
Pell v. Go- be heeled and refitted, the ſails, &c. were taken out, and lodged in a 
þ ahve bank ſaul, on an iſland in the river, (which was proved to be uſual and be- 
of - tl * neſicial to all concerned). The underwriter was held liable for the loſs of 
al Ex- the ſails by fire, while in this bank ſaul. For the ioſurer, at the time of 
change Aſ- underwriting, has under his conſideration the nature of the voyage, and the 
Os u uſual manner of doing it. What is uſually done by ſuch a ſhip, with ſuch 
ok >. a cargo, in ſuch a voyage, is underſtood to be referred to by every 
Whitmore, policy. If a ſhip be driven a mile on ſhore by a hurricane, or be burnt 
. 4 5 3 a oy dock, while repairing, the inſurer is liable. 


Noble v. The goods on board the ſhips, the Hope and the Anne, were inſured at 
— and from Dartmouth to Waterford, and from thence to the port or ports of 
diſcharge, on the coaſt of Labrador, with leave to touch at Newfoundland, 

; till the goods ſhould be ſafely diſcharged and landed. From the time of their 
arrival, the crew were chiefly employed in fiſhing, and took out their cargo 

only at leiſure times, (which was fully proved to be the uſage,) and the 

ſhips were taken by a privateer, before they were unloaded. The court 

held, that the inſurers were liable ; for that according to the uſage there 


5 was no delay. With 
1 
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With reſpect to Zaft India voyages, the uſage of trade has been more 
notorious than in any other, the queſtion having more frequently occurred. 
The charter- parties of the India Company give leave to prolong the ſhip's 

ſtay in India for a year, and it is common, by a new agreement, to detain 


her a year longer. The words of the policy too are very general, without 
limitation of time or place. | : + 
Theſe charter-parties are ſo notorious, and the courſe of the trade is ſo 
well known, that the underwriter is always liable for any intermediate 17 
voyage, upon Which the ſhip may be ſent, while in India, though not ex- v4 
preſsly mentioned in the policy. $54 
Thus, where the inſurance was © at and from Bengal to any ports or Salvador v. id 
« places whatſoever, in the Eaſt Indies, China, Perfia, or elſewhere be- 1 
« yond the Cape of Good Hape, forwards and backwards, and during her TOR 1 4 
« ſtay at each place, until her arrival in London, &c.” and the captain, 1 
when in Bengal, entered into a new agreement for prolonging the ſbip's | 1 
ſtay, and went ſeveral intermediate or country voyages, in the laſt of which * 
ſhe was loſt ; the inſurers were held liable. | 8 
In an aſſurance © from London to Madras and China, with liberty to Oregory v. * 
« touch, ſtay, and trade at any ports or places whatſoever,” the facts Chriſtie, _ 
were; that when the ſhip arrived at Madras, ſhe was too late to go to B. — 
China that year, upon which ſhe was ſent by the council to Bengal to fetch * 2 
rice, which voyage ſhe performed once, but in the ſecond attempt ſhe was 
loſt. The inſurers are anfwerable on account of the uſage. 
In an inſurance on a ſhip “ at and from London to Bengal, beginning Farquhar- 
« the riſk upon the ſhip at London, and ſo to continue till the arrival of the ſon 1 
* ſaid ſhip at Madras and Bengal, with liberty to touch and flay at any port Hil * _ 
« or place in this voyage z” the underwriters were held to be anſwerable 3. park, 50. 
for a loſs, which happened in an intermediate voyage from Madras to Vi. 
ſagi for rice, by order of the council. 
owever, the parties may, by their own agreement, prevent ſuch lati- i 
tude of conſtruction. | | | | 
* 


* 
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Nor need this be done by expreſs words of exclufion ; but if from the | 
terms uſed, it can be collected that the parties meant ſo, that conltruction 10 
ſhall prevail. - BB 

Thus, where the general words were reſtrained by the expreſſions, © in Lavabre v. 1 
* the oulenard, or home cuard bound voyage; and © in this voyage; the Wilſon, 4% 
court held that the policy only meant places in the, uſual courle of the Doug). 480. 5 
0 « to and __ the ey named. a 

hen a man inſures one ſpecies of pr » he cannot recover damage, Flcteher v. 
occafioned by the loſs of a — of 0 different from that named in Poole, Sit- Wy 
the policy. Thus, under a policy upon the ſhip, or upon the goods, the 7p aſter 17 
inſured cannot recover extraordinary wages paid to the ſeamen, or provi- e | 
i 


Fons expended, during a detention to repair, or a detention by an embargo, LordManſ- 
| field" at 
Guildhall, Pack 53. Robertſon v. Ewer, 1 Term. Rep. 127, 


Nor is the underwriter a good: liable for the freight paid by the owner of Baillie y. 


* goods to the proprietors of the ſhip, where the goods were partially 1 f | 
N . . 4 4 Hil G. : 

Neither is an underwriter upon. Gg and good: liable for the charge ap ona * Tt 

demurrage. Poole, Sit. 4 
after Hil. 178g. be 

Nor {it 
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150 | 'MERCHANT AND MERCHANDIZE. 
Hoſkins v. Nor in an inſurance upon a Greroland ſvips is the underwriter in a policy 
Ig 4 an the ſbip, tackle, and furniture, & c. liable for the lines and tackle employ. 
23 Geo. z. ed in the fiſhery in thoſe ſeas. 

Brough v. But proviſions ſent out in a ſhip for the uſe of the crew, are protected 
bee ©, by a policy on the /hip and furniture. 5 

Rep. 206. 


* 


In the conſtruction of policies, the loſs muſt be a diſtinct and immediate 
conſequence of the peril inſured, and not a remote one, in order to entitle 
the inſured to recover. | | 
Jones v. Thus, in an action upon a policy to recover the value of ſome negroes, 
Schmoll, who periſhed by mutiny, which was one of the riſks inſured againſt; it 
Guildhall, vas held, that the underwriters were liable for all thoſe who were killed in 

* the mutiny, or who died of their wounds : that all thoſe who died of the 


1 Term bruiſes which they received in the mutiny, though accompanied with other 


Rep. 130. cauſes, were to be paid for by the underwriters. But they were not liable 
note. See as for thoſe who had ſwallowed ſalt water, and died in conſequence thereof, 
0 _ or who leaped into the ſea, and hung upon the ſides of the ſhip, without 
negroes, - being otherwiſe bruiſed, or who died of chagrin; all theſe having been 


Rat. 34 G. Joſt by too remote a conſequence. 
3. c. 80. 5 


10. continued by 35 G. 3. c. 90. — 


In the conſtrudt ion of a policy upon time, the ſame liberality prevails as 
in other caſes; and an attention to the meaning of the contracting parties 


Syers v. has always been paid. Hence, in an inſurance at and from Liverpool to 


Bridge, Antigua, with liberty to cruiſe fix weeks ; it was held, that this meant a 
Dougl- 527. connected portion of time, and not a deſultory cruiſing for fix weeks « 
any time. 


2 Show. With reſpeQ to perils of the ſea, it is to be obſerved, that every acci- 
323. Roc- dent, happening by the violence of wind or waves, by thunder and light- 


cus, Not. ning, by driving againſt rocks, or by the ſtranding of the ſhip, may be 


conſidered as a peril of the fea; and for ſuch loſſes the underwriter is an- 


5 ſwerable. | ; 


'  Elwſlie, Bat a ſhip driven on an enemy's coaſt by the wind, and there captured, 


Peck. 212. ſhall be ſaid to be loſt by capture, and not by perils of the ſea. 

Oregſon v. An action was brought to recover the value of certain ſlaves inſured by 
4 7 1 * the policy. The facts were, that the captain miſſed the iſland for which 
23 Geo. 5 he was bound, and the water running ſhort, ſome of the ſlaves were 


Park, ba: thrown overboard, to preſerve the reſt ; and the declaration ſtated the loſs 


to have happened by perils of the ſea. But it was held, that the miſtake 


of the captain could not be called a peril of the ſea. 


A ſbip, which is never heard of, after her departure, ſhall be preſumed 
to have periſhed at ſea. | 


This was held in an action on a policy upon the ſhip from North Carol. 
2 Str. 1199. 4 to London, and the loſs was ſtated to be by ſinking at ſea; the evidence 


No * ſupport this ayerment was, that after ſailing from port ſhe had never been 
card of. 


N The ſame was held in a caſe, where a ſhip had been captured and ras- 


after Mich. ſomed at ſea, but was neyer afterwards. heard of, and never arriyed at ber 

3 Geo. 3. port of deſtination. | 

Park. 63. | 

Park, 64. In England no time is fixed, within which payment of a loſs may be de- 

manged from the underwriter, in caſe the ſhip is not heard of, A * 
| | n 


amr mt ue mew . ww = © 2» 


-— 


MERCHANT AND MERCHANDIZE. . 55h 


tice, however, prevails among merchants, that a ſhip ſhall, be deemed loft, 
if not heard of within fix months after her departure from any part of Eu- 
rope, or within twelve, if for a place at a greater diſtance, 535 
As to loſſes by capture, the rule is, that as between the inſurer and the 2 Burr. 69 
inſured, the ſhip is to be conſidered as loſt by the capture, though ſhe be = I ay 
never condemned at all, nor carried into any port or fleet of the enemy: ge 
and the inſurer muſt pay the value. If, after a condemnation, the owner 
recover or retake her, the inſurer can be in no other condition, than if ſhe 
had been retaken or recovered before condemnation. The inſurer runs 
the riſk of the inſured, and undertakes to indemnify ; he muſt, therefore, 
bear the Jeſs actually ſuſtained, and can be liable to no more. So that if, 
after condemnation, the owner recovers the ſhip in her complete condition, 
but has paid ſalvage, or been at any expence in getting her back, the in- 
ſurer muſt pay the loſs ſo actually ſuſtained. No capture by the enemy can 2 Burr. 696, 
be ſo total a loſs. as to leave no poſlibility of a recovery. If the owner 
himſelf ſhould retake at any time, he will be entitled; and by a late act of 29 0. 2. 
parliament, if an Eng/;/h ſhip retake the veſſel captured, either before or © 34 $- 24. 
after condemnatiou, the owner is entitled to reſtitution upon ſtated ſalvage. 2.66.5 5 
This chance does not, however, ſuſpend the demand for a total loſs upon 
the inſurer : but juſtice is done, by putting him in the place of the inſured, 
in caſe of a recapture. 
It has likewiſe been held, that where a capture has been made, whether Berens v. 
it be legal or not, the inſurers are liable for the charges of a compromiſe 1 g 
made, bond fide, to prevent the ſhip from being condemned as 7 by * 
By the marine law of England, as practiſed in the court of Admiralty, Dark, Th 
it was formerly held, that the property was not changed ſo as to bar the 
original owner in favour of a vendee or recaptor, till there had been a ſen- 
tence of condemnation, ; 
But now by ſtatute this right of the original owner, in caſe of a recap- 13 Geo. 4. 
ture, is preſerved to him for ever, upon payment of ſtated ſalvage to the 24 
recaptors. 29 Oeo. a. 


Co 34. 
8 33 Geo. 3. c. 66. 

Before the ſtat. of 19 G. 2. c. 37. ſeveral caſes were determined upon 
the queſtion of recapture in the Engliſh courts, but the ſame queſtion can 
never again ariſe between an inſurer and inſured. 

If the oy be recovered, before a demand for indemnity is made, the Park, 977. 
inſurer is only liable for the amount of the loſs actually ſuſtained at the time 2 
of the demand. Or, if the ſhip be reſtored at any time ſubſequent to the 
payment by the underwriter he ſhall then ſtand in the place of the inſured, 
and receive all the benefirs reſulting from ſuch reſtitution. 

The underwriter, by the expreſs terms of his contract, is anſwerable 
for all loſs or damage ariſing to the inſured © by the arrefts, reftraints, and 
% detainments of all kings, princes, and people, of what nation, condition, or 
66 5 8 foever.” | 

n a late caſe, the declaration claimed a loſs of corn, occafioned by the Neſbitt v. 
unlawful arreſt, refiraint, and detention of people 10 the plaintiffs unknown. Luſhing- 
The facts upon this part of the caſe were, that the ſhip being forced into ton. 4 Herta 
Elly Harbour in Ireland, and a great ſcarcity of corn prevailing there at n. 
that time, the people came on board in a tumultuous manner, took the go- 
vernment of the veſſel from the captain and crew, weighed her anchor, by 
which ſhe drove upon a reef of rocks, and would not leave her till they had 
compelled the captain to ſell all the corn conſiderably below the invoice 
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2 Burr. 696. 
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price. The word people, it was contended, at the bar, meant individuals 
of a nation as oppoſed to magiſtrates or rulers. But the court held, that it 
meant ** the ruling power of the country,” 


In caſe of an arreſt or embargo. by a prince, though not an enemy, the 


inſured is entitled to recover againſt the inſurer. 
Saloucci v. 


If the ſhip be detained by a foreign power, which, in time of war, may 
have ſeized a neutral ſhip, in order to ſearch her for enemy's property, the 


charges conſequent thereupon muſt be borne by the underwriter. 


But though an underwriter is liable for all damage ariſing to the owner 
of the {hip or goods from the reſtraint or detention of princes, yet that rule 
ſhall not be extended to caſes where the inſured ſhall navigate againſt the 
laws of thoſe countries, in the ports of which he may chance to be detain- 


ed, or to caſes where there ſhall be a ſeizure for nonpayment of cultoms, 


2 Vern. 175. This was ſo ruled by Lord Commiſhoner Hutchins in Chancery, in the 


Rotch v. 


Edie, 


6 Term 
- Rep. 413- 


1 Stra. 58x. 
28tra. 1173z. 
Cowp. 143. 
ITerm 

Rep 323. 
Cowp. 155. 


Lock yer v. 
Offley 

1 Term 
Rep. 252 


154. 


year 1690: and the reaſon of it it obvious, becauſe there is a groſs fraud 


on the part of the owner of the property inſured ; and no man ſhall take 


advantage of his own miſconduct. If indeed any of thoſe acts were com- 
mitted by the maſter of the ſhip, without the knowledge of the inſured, 
the underwriter would be liable, if not for loſſes by detention, at leaſt for 
a loſs by the barratry of the mafter, to which ſuch conduct would molt 
certainly amount, "UE; | : 

It is now ſettled, that under a policy on a ſhip and ſtores, * at and 
from a port,” in a foreign country, the inſurers are liable for the pay- 
ments of damage occaſioned by the detention or ſeizure of the ſhip by the 
government of the country in the loading port. ; 

Another of the riſks inſured againſt is the barratry of the maſter or ma- 
riners. 


It appears from the cafes upon this ſubject, that any act of the maſter, 
or of the mariners, which is of a criminal nature, or which is groſsly neg- 
ligent, tending to their own benefit, to the prejudice of the owners of th 
ſhip, without their conſent or privity, is barratry. | 

It is not neceſſary, in order to entitle the inſured to recover for barra- 
try, that the loſs ſhould happen in the ad of burratry; that is, it is imma · 
terial, whether it take place during the fraudulent voyage, or after the ſhip 
has returned to the regular courſe ; for the moment the ſhip is carried from 
its right track with an evil intent, barratry is committed. 

But the loſs, in conſequence of the act of barratry, muſt happen during 
the voyage inſured, and within the time limited by the policy, otherwiſe 
the underwriters are diſcharged. 'Thus, if the captain be guilty of barratry 
by ſmuggling, and the ſhip afterwards arrive at the port of deſtination, and 
be there mbored at anchor twenty-four hours in good ſafety ; the underwriters 
are not liable, if, after this, ſhe ſhould be ſeized for that act of ſmuggling- 

From the above deſcriptions of barratry, it will appear, that if the a&t 
of the captain be done with a view to the benefit of his owners, and not to 
advance his own private intereſt, no barratry is committed. To conſti- 
tute barratry, it muſt be without the knowledge or conſent of the owners ; 
becauſe nothing can be ſo clear as this, that no man can complain of an act 
done, to which he himſelf is a party. It is material to conſider, in what 
ſenſe the word owner is to be underſtood, in this definition. It has been 
argued, that if A. be the owner of a ſhip, and let it out to B. as freighter, 
who inſures it for the voyage; and if the deviation be with the knowledge 
of A., though unknown to B., the inſurer is diſcharged. But the court 
over-ruled that argument, and ſaid, that, in order to diſcharge the y_ 


* 
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the loſs barratrys it muſt appear, that the act done was by the con- 
oy or bes 3 rivity of the owner, pro hac vice, that is, the freighter, 

rſon inſured. : 
7 declaration ſtate a ſhip to have been loſt by the fraud and negligence Knight v. 


of the maſter, that is a ſufficient averment of a loſs by barratry. 2 


1349. 1 Str. 581. S. C. 

But where a ſhip ſailed a different courſe from that firſt intended, which ay v. 
alteration was publickly notified before the ſhip ſailed, and where the mal- 3 
ter was to have no benefit by the charge, it was held not to be barratry. 

So, if a ſhip take a prize, and inſtead of proceeding on her voyage, the Elten v. 
captain is forced by the mariners to return to port with the prize, againſt Brogden, 
the orders of his owners, the captain is juſtified by neceſſity; and it is not 2 Str. 1204. 
barratry, becauſe not done to defraud the owners. L 

A ſhip was inſured from London to Seville ; ſhe was let to freight for the Valleio v. 
voyage; ſhe ſailed from London to the Downs, from whence ſhe failed to hem , 
Guernſey, which was out of the courſe of the voyage. The captain went N 
there to take in brandy on his own account, with the knowledge of the 
original owner of the ſhip, but not of the freighter for that voyage. This 
was held to be barratry, 

A breach of an embargo is, it ſeems, an a& of barratry in the maſter. * v. 

wer, I 
Term Rep. 127, 


In an action on a policy on goods on board the Live Oat, whereof Jo- . 
ſeph Rati was maſter, at and from Jamaica to New Orleans, it appeared, "_ ami 
that the ſhip was put up as a general ſhip in Jamaica in 1783; that ſhe ſail- ere 
ed on the voyage inſured in May 1783, and arrived in June following at 
the mouth of the river Miſſiſippi, which leads up to New Orleans in Spaniſh 
America ; at the diſtance of about 35 leagues. When the captain had got- 
ten thus far, he dropped anchor, and on his return, without carrying the 
ſhip to her port of deſtination, ſtood away for the Havannah, after which 
he was never heard of. It appeared, that he had a private adventure of 
negroes of his own on board, which there was reaſonable evidence for ſup- 
poling he intended to have diſpoſed of at New Orleans ; but finding it diffi- 
cult to do ſo, on account of a prohibition to import them into the Span 
government, he went to the Havannab. The jury found for the plaintiff 
on the count in the declaration, charging the barratry of the maſter ; and 

the whole court of King's Bench, upon a motion for a new trial, were of 
opinion, that the facts ſtated amounted clearly to the crime of barratry. 

So, it has been holden, that if the captain of a ſhip, contrary to the in- Moſs v. 
ſtructions of his owner, cruize for, and take a prize, and the veſſel be 21 
terwards loſt, in conſequence of it, he is guilty of barratry, even though R: A 
he libel his prize in the court of Admiralty in the name of himſelf and his F 
owner ; and though the owner had procured a letter of marque, ſolely 

with a view to encourage ſeamen to enter, and without any intention of 

uling it for the purpoſe of cruiſing ; for whatever is done by the captain to 

defeat or delay the performance of the voyage is barratry in him, it being 

to the prejudice of his owners, and though the captain might conceive that 

what he did was for the benefit of his owners, yet, if he acted contrary to 

his duty to them, it is barratry. 

E. . n a9 captain, m”— the 23 of the owners of the ſbip, Nutt v. 

ugh without rivity of the owner of the goods, who ha Bourdiev, 

the perſon inſured, 8 * «„ 
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14 - MERCHANT AND MERCHANDIZE. , 
If the maſter of the ſhip be alſo the owner, he cannot be guilty of 
| . barratry. 

> It is clear, that if the owner be alſo the maſter of the ſhip, any aq, 


which in another maſter would be conſtrued barratry, cannot be ſo in him; 
becauſe ſuch doctrine would militate againſt one of the rules above laid 
. down ; namely, that no man ſha'] be allowed to derive a benefit from his 
own crime, which he would do, were he to recover againſt the inſurers 


Roſs v. for a loſs occaſioned by his own act. But where it was proved, that the 
pr pr perſon who was deſcribed in the policy as maſter, and who was treated 


Rep. 33. with as ſuch, carried the ſhip out of courſe for fraudulent purpoſes, it was 
holden to be primd facie evidence of barratry, and that it lay upon the in. 

ſurer, in order to diſcharge himſelf, to-ſhew that the perſon ſo acting as 

maſter, was alſo the owner or freighter'of the veſſel. a 0 


Lewin v. This rule, reſpecting the ſame perſon being both owner and maſter, has 
en in been extended in the court of Chancery to a caſe, where ſuch an owner 


16 Geo 2. and maſter, after mortgaging his ſhip, had committed barratry; and when 
Poſtleth w. the mortgagee brought an action at law againſt the inſurer to recover da. 
Did. vol. i. mages for the loſs which he had ſuſtained by this act of barratry, the coun, 


TN ſtill conſidering the mortgagor as the owner, granted an injunction 
3 8 Even if the parties inſert in the policy, that the inſurance hall be upon 
4 Term the ſhip in any lawful trade, if the captain commit barratry by ſmuggling, 


Rep. 277. the underwriters are anſwerable For otherwiſe the word barratry ſhould 


2 Burr. 
1172. 


2 Burr, 
1170. 


Lewis v. 
Rucker, 
2 Burr. 


be ſtruck out of the policy; and moſt clearly, the ſtipulation in the policy 
reſpecting the employment of the ſhip in a lawful trade, muſt mean the 
trade on which ſhe'is ſent by the owners. | 

If any captain, or mariner, belonging to any ſhip ſhall wilfully burn or 
deftroy her, to the prejudice of any merchant loading goods thereon, or 
of any perſon underwriting any policy thereon, or to the prejudice of the 
owner of the ſhip, he ſhall ſuffer death as a felon, without benefit of 
clergy. 

1 5 offence be committed within the body of a county, the offender 
ſhall be tried in a court of common law; if upon the high ſeas, it ſhall be 
tried according to the directions of the 28 H. 8. c. 15. 

Partial, or, as it is ſometimes called, average loſs, ex vi termini, im- 
plies a damage, which the ſhip may have ſuſtained in the courſe of her 
voyage, from any of the perils mentioned in the policy : when applied to 
the cargo, it alſo means the damage which goods may haye received, 
without any fault of the maſter, by ſtorm, capture, ſtranding, or ſhip- 
wreck, although the whole, or the greater part thereof, may arrive in port, 


"Theſe partial loſſes fall upon the owners of the property ſo damaged, who 


muſt be indemnified by the underwriter. For if the goods arrive, but lefl- 
ened in value through damage received at ſea, the nature of an indemnity 


ſpeaks demonſtrably, that it can only be effected by putting the merchant 


in the ſame condition in which he would have been, if the goods bad ar- 
rived free from damage. | 

The proportion of damage the merchant may have ſuffered is aſcertained 
in this way. Where an entire thing, as one hogſhead of ſugar, happens 
to be ſpoiled, if you can fix, whether it be a third, a fourth, or a fifth 
worſe, then the damage is aſcertained to a mathematical certainty. This 
is found out, not by any price at the port of diſcharge, but by the price at 
the port of delivery, where the voyage is completed, and the whole da- 
mage known. Whether the price at the latter be high or low, it is the 
ſame thing ; for in either caſe it equally ſhews, whether the damaged goods 
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are 2 third; a fourth, or a fifth worſe than if they had come ſound : con- 1167. Dick 
ſequently, whether the injury ſuſtained be a third, fourth, or fifth of the -F, «196 bas 
value of the thing. And as the inſurer pays the whole prime coſt, if the Mich 1785, 
thing be wholly loſt ; ſo, if it be only a third, fourth, or fifth worſe, he can Bul- 
pays a third, fourth, or fifth, not of the value for which it ſold, but of the ler, ]. 
value ſtated in the policy. And when no valuation is ſtated in the policy, 1 Magens, 
the invoice of the coſt, with the addition of all charges, and the pre- 37 
mium of inſurance, ſhall be the foundation, upon which the loſs ſhall be 
computed. : 

This rule of aſcertaining the damage will hold wherever there is a ſpeci- Le Cras v. 


| fick deſcription of caſks or goods: but in Le Cras v. Hughes, the proper- B N Eaſt. 


ty, which conſiſted of various goods taken from an enemy, was valued at 22 Geo. 3. 
the ſum inſured, and part was loft by perils at ſea; conſequently, the ſame Park, 111. 
rule conld not be adopted, on account of the nature of the thing inſured. 
The only mode was to go into an account of the whole value of the goods, 
and take a proportion of that ſum, as the amount of the goods loſt, 
Since the 19th of G. 2. the conſtant uſage has been to let the valuation 
fixed in the policy remain, in caſe of a total loſs, unleſs the defendant can 
ſhew that the plaintiff had a colourable intereſt only, or that he has greatly 
overvalued the goods: but a partial loſs opens the policy. This cuſtom, 
ſaid Lord Mansfield, was introduced by Lord Chief Jultice Lee, in a caſe M. 21 G. 2. 
of Eraſmus v. Banks, and in another caſe of Smith v. Flexney, which hap- 
pened about the ſame period, the ſame rule of deciſion was adopted. 
The underwriters of London have, by expreſs words inſerted in their 
policy, declared, that they will not be anſwerable for any partial loſs, hap- 
pening to corn, fiſh, ſalt, fruit, flour, and ſeed, unleſs it ariſe by way 
of a general average, or in conſequence of the ſhip being ſtranded. This 
clauſe was introduced to prevent the vexation of trifling demands, which 
muſt have ariſen in every voyage, on account of the very periſhable nature 
of the above commodities. I his form was formerly uſed by the two inſu- 
rance companies, as well as by the private iaſurers, till the year 1754, Cantillon v. 
when a ſhip having been ſtranded, and got off again, the inſured recovered the London 
a ſmall partial lof, againſt the London Aſſurance Company, ſince which Aſſurance 
period, the companies have left out the words, © or the ſhip be flranded ;* Com Pays 


and are now only liable in caſes of a general average: but the old form Is * 
till retained by private inſurers, 1555: 


Upon this clauſe there have been ſeveral determinations, in all of which Corn is a 
it has been uniformly held, that the underwriters can in no caſe be anſwer- Feneral 4 
able for a partial loſs to ſuch commodities : and that no loſs ſhall be deem- CES 
ed a total one, but the abſolute deſtruction of the thing inſared ; for that many parti- 


while it ſpecifically remains, though perhaps wholly unfit for uſe, no loſs culars: peas 
has happened within the meaning of this memorandum. RENE 
AV 


holden to come within the meaning of the word. Maſon v. Skurray, Sittings after Hil. 1780, 


at Guildhall. But in a late trial at Guildhall, in the court of Common Pleas, Mr. J. Wilſon 


was of opinion, that the term ſalt uſed in the memorandum did not include ſaltpetre. Touram 
v. Bourdieu, Sittings aſter Eaſter Term, 27 Geo. z. 2 * 


This was held with reſpe& to a cargo of wheat, which was partially da- Wilſon v. 

oy gangs — 20 
The with reſpe& to a cargo of fiſh, which was ſtinking, and of C; 

no value when examined, - | _ Fraſer KA. 


E 25 C. 3. Park. 114. 
A cargo 
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Maſon v. 
Skurray, 

Sire, aſter 
Hil. 1780. 


at Guildhall. 
Park, 117. 


Hog v. 

Goulding, 
Sire, alter 
Tr, 1745, 


| MERCHANT. AND MERCHANDIZE. 


A cargo of peas. was fo much damaged, that the produce was three. 
fourths leſs than the freight; but as it in fact arrived at the port of deſti. 
nation, the underwriter was holden not to be liable. & e 


When the quantity of damage ſuſtained in the courſe of the voyage is 
known, and the amount, which each underwriter upon the policy is liable 


to pay, is ſettled, it is uſual for the underwriter to indorſe on the policy, 


* adjuſted this loſs, at ſo much per cent. or ſome words to the ſame eſſed. 
This is called an adjuſtment. 

It has been determined, that after an adjuſtment has been ſigned by the 
underwriter, if he refuſe to pay, the owner has no occaſion to go. intq the 
proof of his loſs, or any of the circumſtances reſpeQtiog it. 


at Guildhall, cer. Lee, C. J. Beawe's Lex Mercat. 310. 


Ro gers v. 
Maylor, 
Sitt. after. 
Tr. 1790. 


Park, 138. 


However, this rule has of late been ſomewhat relaxed. An action wa 
brought on a policy of aſſurance on ſhip and goods from London to Shelburn, 
in Nova Scotia. The policy had been adjuſted by the defendant at 50 fer 
cent., and it was contended, that he was now bound by that adjuſtment, 
On the other hand, it was argued, that the adjuſtment was not binding; 


- and that if it were, it ought to have been declared upon ſpecially. Lord 


De Garron 
v. Gal- 
braiths, 
ditt. after 


Tr. 1795. 
Park, 118. 


Thelluſſon 
v. Fletcher 


Dougl. zor. 


Kenyon ſaid, that he did not thiok it neceſſary to declare on the adjuſtment 
ſpecially, that it was prima facie evidence againſt the defendant ; but if 
there had been any miſconception of the law or fact, upon which it had 
beeo made, the underwriter was not abſolutely concluded by it.—This 
turned out to be the caſe, and there was a verdict for the defendant. 
Agzin, the plaintiff produced no other evidence at the trial but the 
adjuſtment ; and the witneſs, who proved it, ſwore, that doubts, ſoon af- 
ter they had ſigned it, aroſe in the minds of the underwriters, and they 
refuſed to pay; upon which Lord Kenyon ſaid, that under thoſe circum 
ſtances, the plaintiff muſt go into other evidence, which not being pre 
pared to do, he was nonſuited. In the following term a motion was made 
to ſet aſide the nonſuit, upon the ground that an adjuſtment was prind 


facie evidence of the whole caſe, and threw the onus probandi upon the un- 


derwriter ; and that it amounted to more than proof of the defendant's 
ſubſcription to the policy. Lord Kenyon: I admit the adjuſtment to be 
evidence in the caſe. to a certain extent; but I thought at the trial, and flilt 
think, that when the ſame witneſs, who proved the ſignature of the de- 
fendant to the adjuſtment, ſaid, that doubts, ſoon after the adjuſtment 
took place, aroſe in the minds of the underwriters, as to the honeſty of 
the tranſaction, and they called for further proof, the plaintiff ſhould have 
produced other evidence : and that to ſhut the door againſt inquiry after 
an adjuſtment, would be to put a ſtop to candour and fair dealing among 
the underwriters. The rule was refuſed. 
An action was brought upon an inſurance upon goods on board a foreign 


/hip, © the policy to be deemed ſufficient proof. of intereſt in caſe of loſs.” 


* 


The defendant ſuffered judgment to go againſt him by default; and on 2 
motion to ſet aſide the writ of inquiry, the court of King's Bench ſaid, 
that although ſuch a policy would be void in this country, by virtue of the 
ſtatute of the 19th' G. 2. c. 37, Iu the ſtatute did not extend to policies 
on foreign ſhips : and in this caſe the underwriter, having ſuffered judg- 


ment to go by default, has confeſſed the plaintiff's title to recover; and the 
amount of that loſs was fixed, by his own ſtipulation in the policy, which 
he cannot now controvert. 


If 
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If an inſurer pay money for a total loſs, and in fact it be ſo at the time 
of adjuſtment ; if it afterwards turn out to be only a partial loſs, he ſhall 
not recover back the money ſo paid to the inſured, But ſubſtantial juſtice 
is done, by putting him in the place of the inſured, and giving him all the 
advantages that may ariſe from the ſalvage. 0 

A box of bullion was wholly loſt, the loſs adjuſted and paid, and an a- Da Coſta v. 
greement was entered into at the time of adjuſtment, that the inſured would _ 
refund to the inſurer whatever he ſhould recover in ſuch proportion as the — a f 
ſam inſured bore to the whole intereſt. The bullion was afterwards ſiſnadd 
up, and the ioſured paid into court the inſurer's proportion after deducting 
ſalvage. The court held this to be right. | 

Salvage is an allowance made for ſaving a ſhip, or goods, or both, from Beawe's 
the dangers of the ſeas, fire, pirates, or enemies: and it is alſo ſometimes uſed 25 Mer. 
to fignify the thing itſelf, which is ſaved ; but it is in the former ſenſe only, 
in which it is here uſed. 

Underwriters by their policy, expreſsly undertake to bear all expences Park, 149. 
of ſalvage. | 

The 8 of a ſhip and cargo in order to aſcertain the rate of ſalvage, 
may be determined by the policies of inſurance made on them reſpectively; 
if there be no reaſon to ſuſpe& they are undervalued. If there be no poli- 
cy, the real value mult be proved by invoices, &c. ' 

In order to entitle the inſured to recover g of ſalvage, it is not ne- 
ceſſary to ſtate them in the declaration, as a ſpecial breach of the policy. 

Thus, in a declaration on a policy on goods, it was ſtated, that the ſhip Carey v. 
ſprung a leak, and ſunk in the river, whereby the goods where ſpoiled. King: Ca. 
Lord Hardwicke held, that under this declaration, the plaintiffs might give 2 
in evidence the expences of ſalvage. ö 

But if the inſurer pay to the inſured ſuch expences, and from particular Randal v. 
circumſtances the loſs be repaired by unexpected means, the inſurer ſhall Cockran, 
"_ - the place of the inſured, and receive the ſum thus paid to atone for Vez. g8. 
the lols. 

Before a perſon inſured can demand from the underwriter a recompence Park, 143. 
for a total loſs, he muſt abandon to him whatever claims he may have to the 
property inſured. 

As ſoon as the inſured receive accounts of ſuch a loſs as entitles them to Mitchell v. 
abandon, they muſt, in the firſt inſtance, make their election whether they Edie, 
will abandon or not: and if they abandon, they muſt give the underwriters 7 !<rm Rep 
notice in a reaſonable time, otherwiſe they waive their right to abandon, 
and can never afterwards recover for a total loſs. * 

But if the inſured, hearing that his ſhip is much diſabled, and has put in- Pa Coſta v. 
to port to repair, expreſs his deſire to the underwriters to abandon, and be Ne wham 
diſſuaded from it by them, and they order the repairs to be made; they are 2 1m 


liable to the owner for all the ſubſequent damage occaſioned by that refuſal, Rep. 407 
| though it ſhould amount to the whole ſum inſured. For the reaſon why the 
gn On een is deemed neceſſary, is to prevent ſurpriſe or travd 
. upon the underwriter; but in the caſe put, they have by their own act ſu- 
n perſeded the neceſſity of notice. - g 


When an abandonment is made, it muſt be total, and not partial. Park, 112, 
The inſured may in all caſes chooſe not to abandon : but he cannot at his 2 Bur: 697 
pleaſure abandon, and thereby turn a partial into a total loſs. | 
The inſured may abandon to the 'underwriter, and call upon him for a Park, 146, 
total loſs, if the damage exceed half the value ; if the voyage be abſolutely 
lolt or got worth purſuing ; if further expence be neceſſary ; or if the inſu- 
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rer will not engage at all events to bear that nce, though it ſhould 
ceed the value, or fail of ſucceſs. 1 7 9 1 
Term Rep But he cannot abandon, unleſs at ſome period or other of the 
Ts there has been a total loſs; and if neither the thing inſured, nor the yo. 
age is loſt, and the damage does not amount to a moiety of the value, he 
. ſhall not be allowed to abandon. 0 
ler. A ſhip Was taken by a Spanzſb privateer, retaken by an Engl/b privaes 
jag. and carried into Bofton in New England, where, as no perſon appeared to 
give ſecurity for tie ſalvage, ſhe was ſold; the recaptors had their moiety, 
and the overplus remaining in the hands of the officers of the court of Ad. 
| miralty, the owners were entitled to abandon and to recover for a total loſs, 
bp A ſhip was taken by the French, remained with them eight days, and 
2 Burr. 633 was then retaken : the maſter, mates, and ſailors, except a landman and 
an apprentice, had been taken out and carried to France. Before the 
ture the ſhip had been ſeparated from her convoy, and was ſo far diſabled 
by ſtorm, as to be incapable of proceeding in her voyage without going into 
port to refit. Part of the cargo was thrown overboard in the ſtorm, and 
the reft ſpoiled while the ſhip lay at Milford haven. In actions upon tuo 
meat policies, one on the ſhip, and the other on the cargo, it was held, that this 
Fletch. was a total loſs, ſo as to entitle the owner to abandon. | 
Dougl. 219. A ſhip bound from Mouniſerrat to London, was captured, and the cap- 
tain, crew, rigging, and part of the cargo, which was ſugar, were taken 
away. She was retaken and carried into New York, where the captain al. 
ſo arrived. Upon taking poſſeſſion he found, that part of the cargo that wa 
left had been waſhed overboard ; that 57 hogſheads of what remained were 
damaged, and that the ſhip was in ſuch a ſtate that ſhe could not be repair. 
ed, without unloading her entirely. The owners had no ſtorehouſes at New 
York ; nor were any ſailors to be had. The ſalvage came to forty hogſheads 
of ſugar; and if the ſhip had been repaired, it would have exceeded the 
freight by 100/. There was an embargo laid on all ſhips till December, and 
this ſhip was to have arrived in London in Fuly preceding. The captain, 
upon the advice of his friends, ſold the cargo, and was paid for it: he agreed 
alſo to ſell the ſhip; but the perſon who contracted for her ran away, upon 
which the captain left her in a creek, and came to England. The owners 
1d the ſhip had a right to abandon to the infurers on the ſhip and 
reight. 

The right to abandon muſt depend upon the nature of the caſe at the 
time of the action brought, or at the time of the offer to abandon : and 
therefore if at the time advice is received of the loſs, it appears that the 

Hamilton peril is over and the thing in ſafety, the inſured has no right to abandon. 
2 Burr, Thus, in a caſe where there was a capture and recapture, and it was flat 
1198. 1 Bl. ed that at the time of the offer to abandon, the ſhip was ſafe in port, and 
_ 276. had ſuſtained no damage, the court held, that the inſured had no right to 
abandon. . | 
Da Coſta v. But if the underwriter pay for a total loſs, and it afterwards turn out to 
n "=, be but partial, the inſured ſhall not be obliged to refund: but the inſuret 
9 "Ul | ſhall (tand in his place for the benefit of ſalvage. | 
Cazalet v. A ſhip was infured from Wyburg to Lynn, at which place ſhe arrived: the 
Barbe, jury found that the ſhip was not worth repairing ; but the damage ſuſtained 
8 Rep in the voyage inſured did not exceed 48. per cent. By the court The jury 
fo have precluded us from ſaying this is a total loſs ; and where neither the 
thing inſured nor the voyage is loſt, the inſured cannot abandon, oa 
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jnſurance was made on ſhip, cargo, and freight, at and from Tor- Mans ng v. 
2 e warranted free bf particular average. On the firſt of 8 
Auguſt the whole fleet got under way, but not being able to get clear of Park, 168. 
the iſlands, they anchored that night, and the next day got clear of * 
them. About tea o'clock of the 2d of Auguſt, ſeveral ſqualls of wind 
aroſe, which occaſioned the ſhip to ſtrain, and make water ſo faſt, that the 
crew were obliged to work both pumps: on the 3d, the captain made a 
fignal of diſtreſs, and returned to Tortola, A ſurvey was held, by which 
the ſhip was declared unable to proceed to ſea with her cargo; and that 
ſhe could not be repaired in any of the Engliſh Vg India iſlands, Many 
of the ſugars in the bilge and lower tier were waſhed out, and ſeveral caſks 
broke and in bad order. This was holden to be a total loſs, the voyage 
being entirely defeated. | 

Policies are annulled by the leaſt. ſhadow of fraud or undue conceal- 
ment of facts; and both parties are equally bound to diſcloſe circumſtan- 
ces, within their knowledge : for if the inſurer, at the time he underwrote, 
knew that the ſhip was ſafe arrived, the contract will be void. | 15 

A policy was held to be void, where goods were infured as the proper- Skin. 327, 
ty of an ally, when in fact they were the goods of an enemy. | 

A ſhip was known to have ſailed from Jamaica on the 24th of Nowems Roberts v. 
ber; and the agent told the inſurer ſhe failed the latter end of December; ee 
the policy was declared void. ha Guildhall, 

| Lok x after Tr. 1742. 

In an inſurance upon goods, the inſured warranted the ſhip and goods Woolmer v. 

to be neutral; it was expreſsly found by the jury, that they were not neu- Muilmaa, 


tral, The court, therefore, though the loſs happened by ſtorms, and not 3 Burr. 
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0 by capture, declared that the inſured could not recover. 5 | Re 3 | 
. | | Fs | 8. C. | 1 
e Goods were inſured on board a ſhip, warranted e The goods iP 
d were loſt by a different peril, but in fa the ſhip was not' Portugueſe. The „Baca, 1 
; policy was adjudged void ab initio. 80 Ne Sittings al- "BH 
d ; | | FR» | ter Hil. 4 $a 
n One having an account that a ſhip, deſcribed like his, was taken, in- 8 Hig b '| | 
8 ſured her, without giving any notice to the inſurers of What he had heard. Scandret, H 
d The policy was decreed in equity to be delivered up + 2P. Wms. $ 
a The agent for the 1 two days before he effected the policy, re- ae v. 
1d ceived a letter from Cowes, in which were theſe words: „On the 12th Founercan, 
be of this month I was in company with the Davy (the ſhip in queſtion, ) 2 Str. 1183. 
ry * at twelve at night loft ſight of her all at once; the captain ſpoke to me 
= „the day before that ſhe was leaky, and the next day we had a hard 
ad 9 gale.” The ſhip, however, rode out the gale, and was captured by 
* the Spaniards. The policy was held to be void, becauſe the letter was 
; not 1 to the * at bad | , 
ip was Inlured, ** at and from Genoa,” The ſhip loaded at » Hodgſon v. 
- born, and was originally bound for Dublin ; but loſing „ aged Richardſon. 
into Genoa in Auguſt, and lay there till the January following. All theſe Bl. Rep. 
the facts were known to the inſured, but not communicated to the inſurer. 493: 
bo * — 4 „K = be void. 15 | | 
ip being bound from the coaſt of Africa to the Britiſh Weſt Indies, ſail- Rateliſſe v. 
oh ed from St, Thomas's on the coaſt of 7 on the 2d Mar A Genn. Shooldied, 
ſlance-with which the plaintiff was acquainted by a letter received in | 9 7 
An The policy was not made till the 2 1ſt of March. The letter 4 
was not ſhewn, nor was any thing ſaid of her failing from St. Thomas's, 1) 
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but in the inſtructions © the ſhip was ſaid to have been on the coaſt the + 

2d of Ofober.” The policy was held to be void. | | 
Fillis v. The broker's inſtructions ſtated ſbip ready to ſail on the 24th of Decen. 
Brutton, ber; the broker repreſented to the underwriter that the ſhip was in pon, 
agen when in fact ſhe had failed the 23d of December. The policy was void. 
after Hil. 1982, Park, 182. | 


Carterv. - But there are many matters as to which the inſured may be innocent] 
en Glent; 1ſt, As to what the inſurer knows, however he came by that 
Ne” knowledge; 2d, As to what he ought to know; 3d, As to what leſſer 


1 Bl. Rep. the riſk. An underwriter is bound to know particular perils, as to the 
593- 8. C. ſtate of war or peace. If a privateer is inſured, the underwriter need; 
not be told her deſtination.—An inſurance was made on Fort Marlh. 
rough in the Eafl Indies for twelve months againſt the attacks of an Euro- 
pean enemy, for the benefit of the governor. The defence ſet up was an 
undue concealment of circumſtances, particularly the weakneſs of the fort, 
and the probability of its being attacked by the French. The court held 
that the policy was good. | ode 
Planche v. A ſhip was inſured © from London to Naniz, with liberty to call © x 
2 g. Offend.” The ſhip's clearances and papers were all made out for 
g 23 5. Oftend; but ſhe was never intended to go thither. After the policy was 
made, war was declared againſt Franec. Two defences were ſet up; 
1ſt, That there was a fraud in clearing out the ſhip for Offend, when ſhe 
never was deſigned for place. 2d, That as hoſtilities were declared after 
the policy was ſigned, and before the ſhip failed, the defendant ought to 
have had notice. The court held that neither of the objections were va 
lid ; for as to the firlt it was the common uſage ; and of the ſecond the 
inſurer was bound to take notice, | 


Mayne v. An underwriter refuſed to pay a loſs by capture, the ſhip being Ports 

ky 3 gueſe and condemned for having an Engli/b ſupercargo on board, becauſe 

22 Geo. 3, the inſured had not diſcloſed that circumſtance. The court held, thit 

Park, 125. the condemnation was unjuſt, and was not ſuch a circumſtance as the inſured 
was bound to diſcloſe. 

A repreſentation is a ſtate of the caſe, not forming a part of the written 
ioftrument or policy; and it is ſufficient if it be ſubſtantially performed. 
If there be a miſrepreſentation, it will avoid the policy, as a fraud, but not 
as a part of the agreement. Even written inſtructions, if they are not in- 
ſerted in the policy, are only to be conſidered as repreſentations ; and in 

order to make them valid and binding as a warranty, it is neceſſary that 

they make a part of the written inſtrument. But if a repreſentation be 

falſe in any material point, it will avoid the policy z becauſe the ynder- 
writer has computed the riſk upon circumſtances which did not exiſt. 

Pawſon v. The following inſtructions were ſhewn to the firſt underwriter, but not 

Watſon, inſerted in the policy, Three thouſand five hundred pounds upon the 

Coup. 785. « thip Julius Ceſer, for Halifax, to touch at Plymouth, and any port in 

| America: ſhe mounts twelve guns, and twenty men. The inſtructions 

were not ſhewn to the preſent defendant, but ſhe was repreſented general) 

as a ſhip of force. At the time of her capture, ſhe had on board 6 four- 

pounders, 4 three-pounders, 3 one-pounders, 6 ſwivels, and 27 men and 

boys in all, of which 16 only were men. The witneſs ſaid, he conſidered 

her as being ſtronger with this force, than if ſhe had 1 2 carriage guns, and 

20 men; and that there were neither men nor guns on board at the time 


" TM 


+ 
12 
ag 
** 
1105 
* 
b 


1 
4 
* 
1 
3 
j 
4 


1 
3 
3. 
ny * 
1 
by. 
bY 
UN 
v1 
3k 
* 
* 
. 
86» 19 
* 2 
» R : 
1 
H + 
SH [1 


= d Y 
1 

9. £ 
3» I 
. 
"© 

wo: , 
4 


T5 
A 5 1 
1 
IH, 
1 
We) 
1 
1 f 4 
5788 
IF 
wa 
i 
1 
1 a 3z 
_ 3 
Ki 
d K. 1 
LN 
i 
. 
» Wn 
: 1 
1 
A N 4 
3 i 
þ 7 i < 
0 7 * 
N * 71 
4 
[ll 
k . 
23 „ 
P , 
l 4 * fi 
3 


Park, 196. 
* 


2 am. <> — 
— — - - F4 
m_— e — — - 
in N — — — = — ” —— — 
a _— * — I oons St N y . — = 
— — — — hd : - — — ua - = — — * 1 R : N * 
- "a — —— 2 — 2 * 
oy — * 2 — ” 0 * . 
_ wang — — — . 7 p 


9 „ 


- 
ot 
P 


_ 
_ 


— 


—— —Uũä 4 


— 


2 ' by 
2 : 
— — ͤ—AUAPM 


MERCHANT AND MERCHANDIZs, 


of the inſurance. The court held, that theſe inſtruftions were only à re- 
preſentation ; and that they had been ſubſtantially performed. 

A ſhip was inſured at and from Port 9 to * of France * — 
Bourbon, add to all or any ports or places where, and whatſoever, i 
| Eqff lader, China, Perfia, or elſewhere, beyond the Cape of Good Zope 24 

ftom place to place, and — the ſhip's ſtay and trade, backwards and 
forwards, at all ports and places, and until her ſafe arrival back at her laſt 
port of diſcharge in France. A flip of paper, at the time the policy was 
underwritten, was coc to it, and ſhewn to the under writers, on which 
was writted the 3 repreſentation : The ſhip has had a com 
« repair, and is now a fine and good veſſel, three decks. Intends to {ai 
" in Seftetiber or Ofobtr next. Is to go to Madeira, the Iſles of France, 
% Pondicberry, China, the Iſles of France, and Orient. The ſhip, in 
faQ, did bot fail till the 6th of December, and did not reach * 
tin the month of July following. She continued there ul Auguff, w 
inſtead of proceeding to China, ſhe failed for Bengal, where having paſſed 
the winter and undergone conſiderable repairs, ſhe returned to Pont Try, 
and after taking in a home ward bound cargo at that place, proceeded in 
voyage back to / Orient, but was taken by the Mentor privateer, The uſual 
time, in which the direct voyage is performed between Pondicherry and 
Bengal is fix of fever days; but this ſhip was fix weeks in gois to, and two 
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months in returning from Bengal, and lay off Madras, amy. Vi- 
gapatamn, and 7 anon, and took in goods at all —_— Man- 
Feld told che jury, that if nv fraud was intended, and that the variance be- 


tween the intended voyage, as deſctibed in the flip of paper, and the actual 
voyage as performed did not tend to increaſe the ric, his Ji of paper be- 
ing onily a repreſentation, the tpn was entitled to their verditt. | 
y If the miſrepreſentation be in a material poidt, it will avoid the policy, 
" eren though it happen by miſfake. | 
Thus, iti « policy on a (tip from New York to Philadelphid, the broker Macdowell 
repteſented to the infurer that the /biÞ evas ſeen ſafe ih the Delaware on the 7; Fraſer, 
- 1#1Þ of December by « ſhip which arrived at New Tord; whereas in fad L 27. 
fie ſhip was I6ſt on the gth of Diteipber, The policy was held to be void, 
although there was no ſuſpicion of fraud. 
fame rule holds if the broker conceal any thing material, though the Shirley v. 
only ground for dot menticaing it ſhould be that the fact concealed appear- Wilkinſon, 
Dr to him. i - Deal. 393+ 
ut the thing concealed muff be ſome fa#, not a mere ſJeculation or en- Rüter v. 
ftBation of the infured. Thus, where * e eren veſſels; Fletcher, 
ſpeaking of them all, ſaid, * which veſſels are eh to "For the coalt of Doug 292. 
Africa'in Navembr or December ; the policy was held good, although ia 
fact the ſhip in queſtion had failed in the nionth of May preceding. 4 
Wherever there has been an allegation' of falſehood, a concealment of eir- Paik, 208. 
cuniſtances, or a rhiſcepreſetitation, it is immaterial whether it be the a& of 
the perſom Hinifelf who is intereſted, or of bir ageiit ; for in either caſe che 
contract is ſutded ini deception, and the policy is conſequently void. 
This rule prevails, ever! though the act cannot be at all traced to the 
owner of the property infured, i 2 
A wan having arrived at Greuel, knowing of the Tafs of the (hip in- Stewart v. 
fared, arid meeting an intimate friend and acquaintance of the inſured, and Dunlop. 
4 partner wirt bim in ſome other tranſactions, commnicated the intelli. » 
Er toſeof rhe fifip to Hit, 4056 h vel it might be concralad, Th 8 
„ e Ar che atcount Kel 1 convertation witli the 45 be 
You VII. M intiff* 
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| MERCHANT AND MERCHANDIZE. 


plaintiff *s clerk, who, notwithſtanding that, ſwore, that he had no ink. 
mation from him reſpecting the ſhip, nor did he get any hint.from him, fy. 
ther than the ſaid perſon aſking the deponent, if he knew whether there ua 

any inſurance made upon her, and if there was any account of her. The 
fame day the plaintiff deſired this clerk to write to get an inſurance effeclel, 
Which he did, without telling his maſter of this converſation. Phe. cou 
of Seſhon in Scotland held the policy to be void; and the ciouſe of Loch 


| 
| 
| 
| confirmed the decree. | | | 
Vitzherbert © Phe plaintiff's agent ſhipped goods for the plaintiff, and wrote to ty a 
v. Mather, plaintiff s agent in town to get an inſurance done. The letter . 
1 Term Patte 8 28 B | | LET was dated 
Rep. 12. the 16th of September, and it contained this ſentence, * I this day ſhipped 
on board the Joſeph, which ſailed immediately, a cargo of oats, Ca“ : 
This letter was not however ſent till one o'clock on the 5th. The i 
caſe ſtates, that about fix o'clock in the evening of the 16th, Thony 
(the agent) heard a report that the ſhip was on ſhore ; and at ſix o clock it c 
the morning of the i-th he Ine the ſhip was loſt. The policy was heli t 
Void on account of the fraud in Thomas. : t 
Witting- The courts of juſlice in this country have not yet adopted any genen d 
Lin. s J Nie ag | 78 
Thornko- rule with reſpect to the return of premium in caſes of fraud In tuo ot 0 
rough Pr, three inſtances in the court of Chancery, where the underwriters have bett b 
C 2 relieved from the payment of the ſums inſured, on account of fraud, the it 
aVern. 206. decree has directed the premium to be returged Ae e 
e Thus, in a caſe in the year 190, the defendant and others had cone t 
to the inſurance office, and bought a policy for inſuriag the life of one p 
. Horwell (upon whoſe life they had no concern or intereſt depending) for Ir 
year; and the policy ran whether intereſted or not intereſted, at a premi- ta 
um of 51. per cent. They took this way of drawing in ſubſcribers : they 
agreed with one Maræbood a known merchant upon the Exchange, anda be 
Jeading man in ſuch caſes, to ſubſcribe firſt ; but in caſe Horwell died vith- w 
in the year, Marwood was to loſe nothing, but on the contrary was to lo 
ſhare what ſhould be gained .from the other ſubſcribers. Upon the credt pl 


of Marwood's ſubſcribing, ſeveral others (who had inquired of Marzo ſo: 

about Horqell, who was his neighbour) ſubſcribed likewiſe. Horwel in 

lived about four months, and then died ; and this bill was brought to be til 

relieved, againſt the policy; aad this matter being all confeſſed by the an. ſo 

70 ſwer, the court decreed the policy to be delivered up, and the premium ib l fo 
Da Coſta v. repaid. 3 | 

- Scandrete, _- $9 alfo, in the caſe of Da Gofla v. Scandreit, Lord Macclesfield, although 

2 P. Wms. he held the policy to be void, on the ground of fraud, decreed the. premium no 
170 to be returned to the inſured. 15 5 | 

a It is true, chat during the argument in the caſe next to be quoted, the la 

Counſel cited a caſe of Rucker v. Hollingbury, in which the Maſter of ibt hit 

Rolls had been of a different opinion from that delivered in the two pre by 

ceding caſes, But Lord Mangſie d ſaid, that there mult be ſome miltakt " 

. In reciting the caſe. before the Maſter of he Rolls; for the practice of be 

court of Chancery was certainly agreeable to the two former caſes. 

| The caſe, in which. this obſervation was made, was an action on a pol 

Wilton v. of inſurance on a ſhip, with a count of a general indebitatus er 

ee money had and received to the plaintiff's uſe; and damages were du bu 

= 8/. The trial was had, under a decree of the court of Chancery, where the 

; the now defendant, the inſurer being there complainant, had offered to fe an! 

back the premium, which vas. Ol. No money was, in the preſent caſe, pid Bl i 

ima cow 4 though the wal cure in theſe caſes i for the dd be BY 3 
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MERCHANT AND MERCHANDIZE. 163 


inſurer, to bring the premium into court. The jury found a verdict for the 
plaintiff, for the ten pounds premium, on the count for money had and 
received to his uſe ; although they were of opinion againſt the policy, upon 
the foot of fraud; and found againſt it, as being fraudulent. In fact, the 
firſt underwriter was only a decoy-duck, to induce other perſons to under- 
write the policy : and it had been previouſly agreed between the inſured and 
him, that he ſhould not be bound by ſigning the policy ; which this court 
conſidered as a fraud, and therefore that the jury had given a right verdict 
in finding the policy fraudulent. With the concurrence of Lord Mansfield, 
(before whom this cauſe was tried, ) and of ihe counſel on both ſides, it was 
agreed to bring this queſtion before the court, whether, upon a policy of 
inſurance being found fraudulent, the premium ſhould be returned to the 
plaintiff the inſured), or retained by the defendant (the inſurer)? The 
caſes above mentioned were quoted by the counſel for the plaintiff ; but 
they being all in Chancery, Lord Manzfield ſaid he wanted to know whe» 
ther there was any common law determination to the ſame effect. As it 
did not a pear that there was, his Lordſhip ſaid, It was plain what muſt be 
done in this caſe ; for he looked upon the offer made by the complainant's 
bill in equity, to be the ſame thing as if the money had afually been brought 
into court 1n the preſent caſe, 
But although the common law has been ſo ſilent upon the ſubject, as not 
to lay down any general rule; and although, in all the caſes ſtated, the 
premium was reſtored ; yet, if the fraud is notorious, palpable, and groſs 
＋ in its nature, the court may order, and has ordered, the underwriter to re- 
mi- tain the premium, | 
hey Thus, where an action was brought by the inſured to recover igel, H 
da being the amount of the defendant's ſubſcription ; the ground of refuſal gittings at 
ith- was, that the inſurance was fraudulent z and that the plaintiff knew of the Guildhall, 
; to loſs of the ſhip, at the time of effecting the policy. The counſel for the after Hil, 
edit plaintiff were under the neceſſity of admitting that their client had made T. 178. 
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5000 ſome fraudulent inſurances upon this very ſhip, ſubſequent to the one now 
wel in diſpute ; but contended, that news of the loſs of the ſhip had not arrived, 
> be till after this particular one was effected. The evidence, however, was 
a0» ſo (trong as eaſily to convince the jury, that the plaintiff had received in- 
1 K formation of the loſs before the order for making the inſurance was given to 
the broker; and they found a verdic for the defendant. | 
zueh Lord Mansfield ſuid, Ihe fraud was ſo groſs, that the premium ſhould 
num not be recovered from the underwriter; ' 


It is proper, however, to obſerve, that it has been laid down as clear 
law, that if the under ricer bas been guilty of fraud, an action lies againſt 
him, at the ſuit of the inſured, io recover the premium. Thus it was ſaid 3 Butz. 
by Lord Maazsfield, in the caſe of Carter v. Boehm: „ The policy woald oy 
de void againſt the underwriter, if he concealed an thing; as, if he in- 
* ſured a ſhip on her voyage, which he privately knew to be arrived ; and 
* an ation would lie 10 recover the premium.“ , 

By ſtatute. 1 Ann, fl. 2. c. 5.6 4. it is enacted. That if any captain, maſ-. 
ter, mariner, or other officer, belonging io any ſhip, ſhall williagly caſt away, 
burn, or otherwiſe deſtroy the ſhip unto which he belongeth, or procure 
the ſame to be done, to the prejudice of the awner or owners thereof, or of 
any merchant or merchants that ſhall load goods thereon, (or, by a ſubſe- 4 Geo. 1. 
quent ſtatute, to'the prejudice of any perſon or perſons that ſhall underwrite © ” v3 
v policy or policies of inſurance thereop,) ſhall ſaffer death as a felon. 


Every 
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"Mills. v. Every ſhip inſured muſt, at the time of the iofurance, be able to perform WW 
8 the voyage, unleſs ſome external accident ſhould happen; aud if ſhe have: | 
in the Exe Jatent defect wholly unknown to the parties, that will vacate the conta, 

| *.. "and the inſurers are diſcharged. This ariſes from a tacit and implied wg. b 

ranty, that the fhip ſhall be in a condition to perform the voyage. 
But, though the inſured ought to know whether ſhe was ſea-worthy 9 
not, at the time ſhe ſet out upon her voyage; yet, if it can be ſhewn thy 
the decay to which the loſs is attributable did not commence till a per 
; ſubſequent to the inſurance, the underwriter will be liable, if ſhe ſhould be l 
"Joſt a few days after her departure. : 
Aden v. It was faid by Lord Mansfield, that © by an implied warranty every fi 


Parkinſon, e inſured muſt be tight, ſtaunch, and ftrong ; but it is ſufficient if ſhe be li 
+ 709-46 at the time of her ſailing. She may ceaſe to be ſo in twenty-four hou * 
1 after her departure, and yet the underwriter will continue liable.“ vi 

Murray v. However, if a ſhip fail upon a voyage, and in a day or two become lex 
1 "ky, and founder, or be obliged to return to port, without any ſtorm, or i. it 


Gui Pall ſible or adequate cauſe to produce ſuch an effect, the preſumption is, tha 7 
af:er Mich, ſhe was not ſeaworthy when ſhe failed ; and the jury, upon the plainif', tt 
n may draw ſuch a concluſion. PE ET 

4Yon, 9 + 1 | 


Sh-olbred As it is @ condition or implied warranty in every policy of infuruce, BW «, 
1 t "that the ſhip is ſeaworthy, there need be no 1 of that; ſor i an 
Guildhall, the fail without being ſo, the poliey is void, And any infufficiency i m 
| wer Hil, her former voyage, will not vacate the policy | 
11755. e 
Park, 32. Whenever an inſurance is made on a voyage expreſsly prohibited by the 
common law, ſtatute, or maritime law of this country, the policy is void, 
Johnſen v. The gaods an hoard a hip were infured ( at and from London to New wi 
wa Sutton. © York, warramed to depart with convoy from the channel for the voyage. . 
w_ . | Dougl. 247 She had provifions.on board, which ſhe had a licence to carry to New Tot * 
$39 under a proviſo in the prohibitory act of 16 G. 3. c. 5. But one-balf & te 


cargo, including the . which everc the ſubjed of this inſurance, was wt l * 
ceaſed. The commander in chief had fed a proclamation to allow the en 
ary of unliceaſed goods ; but he had no authority under the act of paris 'K 
ment to iſſue ſuch proclamation, or to permit the e portation of unlicenſed th 
. The ſtatute prohibits all intercourſe with New York, and coul th 
cates all ſhips trading to that place, unleſs they have a licence. The cout WF 
held the policy was void: it is immaterial whether the underwriter did o 7 
dict not know that the voyage was illegal ; for the court cannot ſubſtastiale ol 
a . in dire d contradidtion to law. = 20 
Deimeda v. A ſnip, thou h neutral, be inſured an a voyage prohibited ag en. 0 
An ſuch an infurance is void. r Fe 
25 Geo. 3. "Park, 234. HE 9 fo 
Planchtv. An inſurance upon a ſmuggling prohibited the revenue laws o fo 
4 | faces gi g this country would be 5 — if merely againſt the revenue laws d m 
' Le, a a foreign late; for-no country pays attention to the revenue laws of a6 ſhi 
Lu d. Sittings, 'Hil, Vac. 1 986. Fk, 235. | th 
FE, | | 6 £2818 or 
c No inſurasoe legally made on an enemy 's property. th 
em Rep. 23. Nie v. Towers, V. 3) BY 


39 


Al 
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| All inſurances upon commodities, the importation or exportation of Park, 244. 
which is prohibited by law, are void. And this rule prevails, whether the 

inſarer did or did not know, that the ſubje& of the inſurance was a probi» 

bited __— | WY i 

By ſtatute 4 U 5 V. & M. c. 15. f 14,15, 16. a penalty of gool. 
is infliged on the inſurer, who ſhall by way of inſurance procure the impor- 
tation of prohibited goods ; and a like penalty on the inſured. ; 

By 8 2 9 V. z. e. 36. 1. the importation of any foreign alamodes or 
luſtrings, by way of inſurance or otherwiſe; without paying the duties, is 
expreſsly prohibited. | 1 72 

By 28 G. 3. c. 38. f 45. perſons making inſurances on wool, Qc. are 
liable for the firſt offence to a fine of 50l. and fix months ſolitary impriſon- 
ment. The ſame penalty is impoſed on the inſured, and the inſurance is 
void. | | 

lo a policy, © valued free from average and * intereſt or no intereſt,” 
it is manifell, that the performance of the voyage or adventure, in a cea- 
ſonable time and manner, and not the bare exilterſte of the ſhip or cargo, is 
the obje& of the inſurance, | 

It was declared from the Bench, in the reign of Queen Anne, that ſuch Aſſievedov. 
inſurances were formerly bad; for it is ſaid in that caſe, that in former times, 3 | 
if one had no intereſt, though the policy ran, intereſt or no . the in- 8888 
ſurance was void; becauſe inſurances were made for the benefit of trade, 
and not that perſons unconcerned therein, or unintereſted in the ſubject- 
matter, ſhould profit by them. 

The idea thus ſtarted is very much confirmed by what fell from the court Depaiba v. 
in the caſe of Depaiba v. Ludlow : for the court there obſerved, that inſu- Ludlow, 
rances upon intereſt or no intereſt were introduced ſiace the revolution. rag 

Bur though this mode of inſuring thus gained footing in England, yet 
when introduced, the courts of juſtice looked upon theſe contracts with a 
jealous eye; and by their determinations ſhewed the ſtrong prejudices which 
they entertained _—_ them, The courts of equity in particular manifeſ- 
ted that their inclination would lead them as much as poſſible to ſuppreſs 
ſuch a ſpecies of contract: nay, that they ſtill conſidered them as void. 

The defendant had lent money on a bott bond, but had no intereſt Goddart v. 
in the ſhip or cargo; the money lent was 300/,, and he inſured 4500. on Veet. 
the ſhip : the plaintiff's bill was to have the policy delivered up; becauſe 2 Vern.26y, 
the d t was not concerned in point of intereſt, as to the ſhip or 
carpo, Per curiam Take it that the law is ſettled, that if a 
man has no intereſt, and inſures, the inſurance is void, though ' it be 
e preſſed in the policy, interefled or not interefled. The reaſon the law 
goes upon is, that inſurances were made for the benefit of trade, and 
not that perſons unconcerned therein, and who were not intereſted in the 
ſhip, ſhould profit thereby; and where one would bave the of the in- 
ſurance, he muſf renounce all interefl in the ſhip. And the reaſon why the 
law allou s that a man, having ſome intereſt in the ſhip or cargo, may in- 
ſure more, or five times as much, is, that a merchant cannot. tell how 
much or how little his factor may have in readineſs to lade on bard his 
ſhip. Per cur. —Decree the policy to be delivered up to be caneelled. 

So, on a policy of inſurance on goods, by agreement valued at Gool., Le Pypre 
the inſured not to be obliged to prove any in the Lord Chancellout v. For, 
ordered the defendant to diſcover what goods be put on board; for al- 
though the defendant offered to renounce all intereſt to the inſurers, yet it 
mull be referred to the Maſter to examine the value of the goods ſaved, and 
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Bird. 


Dougl 451. are bound to declare ſuch policy void. As, where by the policy it appear- 


Fl 


Wo. 


to dedu it out of the value or ſum of 6ool, at which the goods were .. 
lued by agreement. | 


Goſs v. The difference between policies upon intereſt, and ſuch as are ng. ag 
. any was, that in policies upon intereſt, the intereſt recovered for the loſs ac. 1 
ur 68s. tually ſuſtained, whether it were total or partial: but upon a wager poli = 


cy, could never recover but for a total loſs. 
It is enacted by ſtat. 19 Geo 2. c. 37. that inſurances made on ſhips o 
goods, intere't or no intereſt, or, without further proof of 715 than th 
Policy, or by way of gaming or wagering, ur without benefit of ſalvage to li 
inſurer, ſhall be void. By g 2. there is an exception for inſurances on 
private ſhips of war, fitted out ſolely to cruiſe againſt his Majeſty's ene. 
mies; and alſo by g 3. on any merchandizes or effects, from any pom 
or places in Europe or America, belonging to the crowns of Spain or Pu. 
| tugal. | | 
Thelluſſon * his ſtatute hath been frequently holden not to extend to inſurances of 
v. Fletcher. foreign property, and on fofeign ſhips. 
3 lt hath been alſo * * holden upon this act, that a valued policy 
Rucker, is not a wager policy, for the infured muſt prove ſome intereſt, although 
2 Burr. he need not prove the value of this intereſt. If indeed it could be made 
1167. appear, that a valued policy were uſed merely as a cover to a wager, in 


9 order to evade the ſtatute, it would be void. 


Mich. 22 Geo. 3. B. R. Park, 267. Da Coſla v' Firth, 4 Burr. 1966. 


Le Craa Upon a joint capture by the army and navy, the officers and crew of 

v. Hughes, the ſhips have, before condemnation, an inſurable intereſt by virtue of 

22 Teo. 3 the prize act, which uſually paſſes at the commencement of a war. 

Park, 269. ; | 

Kent v. : All inſurances, made by perſons having no intereſt in the event about 
which they inſure, or without reference to any property on board, are 

merely wagers, and are void. Thus, where the defendant, in conſiders 
tion of 2o/. paid by the plaintiff, undertook that the ſhip ſhould ſave ber 
paſſage to China that ſeaſon, or that he would pay 1000l, within one month 
after her arrival in the river Thames; the contract was holden to be void, 
although the plaintiff had ſome goods on board. 

Lowrevy. Wherever the court can ſee upon the face of the policy, that it is mere- 

Bourdieu. ly a contra for gaming, where indemnity is not the object in view, they 


Cowp. 58; 


ed, that the plaintiffs had Tent 26,000/. on bond to a captain of an Zaft I. 
diaman, to which amount the ſhip and cargo were inſured, and that in caſe 
of loſs no other proof of intereſt was to be required than the exhibition of 
the bond; the court held, that the contract was void. 
As to re-affurances, it is declared by ſtat. 19 G. 2. c. 37. 5 4- that it 
- ſhall not be lawful to make re- aſſurance, unleſs the inſurer be inſolvent, 
become a bankrupt, or die; in any of which caſes, ſuch infurer, his ee: 
cutors, adminiſtrators, or aſſigns, may make re- aſſurance to the amount 
before by him infured, expreſſing in the policy, that it is a re-aſſurance. 
Andres v. A re · aſſurance was made by the defendant on a French veſſel, firſt inſo⸗ 
Fletcher, red by a French underwriter at Marſeilles, who was living, and, at the time 
2 Tow. ; of ſubſcribing the ſecond policy, was ſolvent. 'The court were unanim 
Rep. 161. f opinion, that this re · aſſurance was void ; and that every re · aſſurance in 
cis country, either by Briiiſb ſubje&s or foreigners, on Briti owe 
ſhips, is void by the ſtatute, unleſs the firſt aſurer be inſolvent, - 
rupt, or die. 8 185 1 1 It 
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Io the year-1763, it was ruled by Lord Manyfield, Chief Jaſtice, and yewby v. 


agreed to be the courſe of practice, that upon a double inſurance, though Reed, Sit- 


\ . . 1 tings in 
: red is not entitled to two ſatisfactions; yet, upon the firſt action he tings n 
_ wa the whole ſum inſured, and may leave the defendant therein, 99 

to recover a rateable ſatisfaQion from the other inſurers. 1763. 
| | | 1 Blackſt Rep. 416. 


Thus alſo, it was determined in a ſubſequent caſe at Guildhall. It was * 
an action on a policy of inſurance on a ſhip from Newfoundland to Domint- 3 8 
da, and from thence to the port of diſcharge to the Weſt Indier. It was 2 Mich. vac. 
valued policy on the ſhip and freight; and on the goods as intereſt ſhould 17 Geo, 3 
appear, The ſhip ſailed from Saint Jobn's the 17th of December 1775, and before L 
the plaintiff declared as for a total loſs. The defendant underwrote for Manebelds 
200l., and paid into court 124/. This ſum was paid on a ſuppoſition, that 
the underwriters on a former policy ſhould bear a ſhare of the loſs. The 
plaintiff had öriginally inſured at Liverpool on a voyage from Newfoundland 
to Barhadoes and the Leeward iſlands, with an exception of American cap- 
tures: but the plaintiff. afterwards, for the was of ſecuring himſelf a- 
gainſt captures, and having altered the courſe of his voyage, made the pre- 
ſent inſurance. The plaintiff now inſiſted he was entitled to receive the 1 
full amount of his inſurance againſt the defendant, and not to any part from 
the Liverpool underwriters, becauſe the voyage now inſured was different 
from that inſured ut Liverpool. There was, however, a verdi& for the 
plaintiff for his full demand, with liberty for the defendant to bring an action 
againſt the Liverpool underwriters, if he thought fit. | 

Accordingly in the Eafter term following, an action was brought for Davis v. 
money had and received to the uſe of the plaintiff, who was the defendant . zn 
in the laſt cauſe, in order to recover a contribution for the loſs which the Eaſt. "ny 
plaintiff had been obliged to pay. It was agreed by both parties to 17 Geo. 3. 
admit, that on the Londor policy (which was the ſubject of the former atGvildhal 
action 22001 were inſured ;* that on the two Liverpool policies 1700l 
were inſured : that the merchant was intereſted to the amount of 5ool. on 
the ſhip ; 3oo/. on the freight ; and 1 400/. on the cargo. That the plain- 
tiff had paid 200/. Joſs, and 471, for the coſts, The queſtion was, Whether 
the defendant was liable to contribute any thing, and what? The whole 
intereſt was 2200/. and the whole inſurance was 3900l. It was inſiſted by 
the counſel for the defendant, that the inſurance in London was an illegal 
re-alſurance ; and therefore the plaintiff might have made a good defence in 
an action brought againſt him: and if ſo, he could not now recover over 
azainſt the defendant. | 8 

Lord Mansfield —The queſtion ſeems to be, whether the infured has 
not two ſecurities for the loſs that has happened? If ſo, can there be a 
doubt that he may bring his action againſt either? Tt is like the caſe of two | 
ſecurities : where, if all the money be recovered againſt one of them, he 
may recover a proportion from the other. Then'this would bring it to the 
queſtion, whether the ſecond inſurance is void as a re-afſurance * But a re- 
aſſurance is a conttact made by the inſurer to ſecure himſelf; and this is 
only a double inſurance —There was another ground taken in the cauſe, 
which is not material to be mentioned here: but upon this direction, the * 
plaintiff had a verdi cc. | 

Although a man, by makiog a double inſurance, ſhall not be allowed to Godin v. 
recover a double fariafa tion for the ſame loſs; yet various perſons may in- Lond. 
ſure various intereſts on the ſame thing, and each to the whole value (as the Nur. 

f maſter © Py, 
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1257 e the owner for freight, one 


* 


for gogds, anpther 
er eee nn 


is underſtood to wean ys: oboe without neceſkty 
"hap pros 8 — or uſpak courſe of the ſpecick 


ow infured. Whenever this happens, the voyage is determined; and the 
urers are diſcharged from any reſponſibility. 
The reaſon of this is, becauſe the ſhip goes _ different, rogage 


| which the inſurer undertook ta indem 
e whether the loſs be or be not an dual canſequence of 


deviation ; for the inſurers are ip no anſwerable for a ſubſequent 
12. in whatever place it happen, or to whatever cauſe it * ao 
ted. Neither does it make any difference whether the inſured was or wa 
voi conſenting to the deviation. 


Foxv. Black A (hip was inſured from Dartmouth.to Liverpool; ſhe put into Loo, 
156 . Place ſhe, muſt. of neceſſity. þ Got 9d. ileboogh no-accident, heel. her 


| Yates, J- D Lao (for the was lo after ſhe got ous to a); 
— 295. 155 eld to he a eviation. . 


| being inſured from Duakirk ta Leghorn, comes to Dover for 
deere Lord ncan pals, and it was, bed to be a deviation. ; 
Mansfield, Jbid. 


B If the maſter of a veſſel put into a port not uſual, or flay an uvuſual time, 
Lee, C. J. it is a deviation. 


Elliot v. The infored ordered their broker to infure on a particular veſſel from 
* >. 0, Gorrmato l, with Rberty to call as uſual. Theſe inftroftions were enter- 


L. ed in the byoker's books, and the ioſurer ſubſcribed a policy on the goods, 


© at and from the loading thereof; on board the ſaid ſhip at Carron what, 
« and to continee and endure until the ſajd ſhip (ber 2 a . 
at Leith „ ſhall arrive at Hull. It being alan for 
call at Borrd 50% Leith, and Merifon's yn this wry 133 a be 
latter 3, and recerved no damage. in going into or coming out of it. The 
coürts in Scotland held it was no deviation; but their judgment was reyer- 
1 ee e eee FIN cis A” 
* Iffeve es are named in the to 
e in the mM i which they are e 4 — ſome ſpecial 
Rep. 531. facts be proved, to vary the general rule. 


v. If the deviation be but for a ſingle night, or for an hour, * . 
Simmond, 
Sittings at Guildball, Hil. 1741. 


Cock vx. bound from to Zamgica under of foree, 
. 3 other e ue advantage of the 8 
Lord — meeting, with a prize; it. was held a deviation, 


„ Dat, if a merchent ſhip carry letters.of marque, ſhe may chaſe an enemy 
. though ſhe may not cruiſe, without being, deemed guilty of a deviation. 
Guildball after- Eall, 1781. f 


If the inſored, without the knowledge of the underwriters, take out 2 
| _ ene of mary, ut a acne which by dhe prize e 
3 , Ig, abſolute neceſſary. validity, 
Rep. 379; . 3 — rag 8 
Ti cos nel ery C. 2s to avoid the policy, 


25 


„ e oe een 


-_ 


— 


8 — ——_— «a oY — m3 


4 


— a 


MERCHANT A MERCHANDIZE. 


ed, and no application was made to ſet the nonſuit aſide. 
Wherever the deviation is occaſioned by abſolute neceſſity; as, where — v. 
the crew forced the captain to deviate, the underwriter continues liable ogden, 


If a ſhip is decayed; and goes to the neareſt port to refit, it is bo de- lenz 
vation. | London 
I Aſſuranco Company, 1 Atki 545 


Wherever a ſhip, in. order: to eſcape a ſtorm, goes out of the direct Harringto | 
courſe; or when, & the due courſe of the voyage, ſhe ia. driven ont of it 7 —— 
ſtreſs of weather; this is no. deviation. | Guildh a 

| aſter Mich. 1 

If « ſtorm drive a ſhip out of the courſe of 8 ſhe do the Delaney v. 
beſt he can to get to ber port of deſtination, ſhe-is not obliged to return to f gta, 
he point from which ſhe was driven. ö | Rep. 24. 

A deviation may alſo be juſtified, if done to avoid an enemy, or to ſeek 
for convoy ; — it is in truth no deviation to go out of the co wy 
a voyage, in order. to avoid danger, or to obtain a protection againſt it. 

In an aQion-upon-a. policy, which was to- inſure the Williom Gally in Galle, 

a voyage from: Bremen to 2 of: London, warranted to depart with 2 Salle. 445, 
convoy, the caſe was this : the Galley ſet ſail from Bremen, under convoy 

of a Dub man of war to the Elbe, where they were joined by two other 

Dutch men of war, and ſeveral Dutch and Engliſh merchant ſhips, whence 

they ſailed to the Texel, where they found a ſquadron of Zagliſſi men of 

war and an admiral. After a. ſtay of nine weeks, they ſet out from the 

Texel, and the Galley was. ſeparated: in a ſtorm, and taken ee 
privateer, taken again a Dutch privateer, and paid 800%. ſalvage; It. 

was ruled by Lord Chief Juſtice Holt, that the voyage ought to be accord- 

ing to uſage, and that * the Rille, though in fact out of the 

way, was no deviation 3 for till after the year 1703, there was no convoy 
err N And the plaintiff had a ver. 


. 
_- 


\ {{iſted, that this being the time of a French war, the ſhip ſhould.not haje 
ventured. through the channel, but have waited in the Downs for an oc. 


MERCHANT AND MERCHANDIZE.: 


caſional convoy: and many merchants and office-keepets were examined to 
that purpoſe. But Lord Chief Juſtice Lee held, that the ſhip was to be 


_ conſidered as under the defendant's inſurance to a place of general rendez. 


Cewp. Rep 
601, 


Enderby 
and Ano» 
ther v. 
Fletcher, - 
Sittings in 
don, 
Trin. Vac. 
1780... 


vous, according to the interpretation of the words warranted to depart wit) 
Aud if the parties meant to vary the inſurance from what is com- 
monly underſtood, they ſhould have particularized her departure with 
convoy from the Downs. The juries were compoſed of merchants and 
in both caſes they found for the plaintiffs upon the ſtrength of this direc- 
tion, 7 | | 
+ In the caſe of Bond agaigſt Nuit, the point of deviation for the purpoſe 
of procuring convoy alſo came under the conſideration of the court. Upon 
that occafion, Lord Mansfield and the whole court held, that if a ſhip go 
to the uſual place of rendezvous, for the ſake of joining convoy there rea 
dy. though ſuch place be out of the direct courſe of the voyage, it is no 
deviation. i f | 
And in a more modern caſe, the only queſtion was, whether there was 
a deviation or not. Lord Mansfield there directed the jury to find for the 


_ plaintiffs, if they believed that the captain fairly and bond fide acted ac- 


ording to the beſt of his judgment: that he had no other view or motive 

t to come the ſafeſt way home, and to meet with convoy; for that it 
was no deviation to go out of the way to avoid danger. | 

In our Jaw books it is ſometimes ſaid, that a deviation may be juſtified 

by the uſage and cuſtom of the trade. But that is not quite correct; for 

i by the uſage of any particular trade, it is cuſtomary to ſtop at certain 


places, lying out of the direct courſe from 4. to B., it is not a deviation to 


Cowp. 601. 


..- »vacates the policy, it will be proper to attend to the motives, end; and 


ſtop there; becauſe it is a part of the voyage. There is no deception up- 
on the inſurer 5 becauſe he is bound to take notice of the uſages: of trade; 
they are notorious to all the world j and when the uſage has declared it 
lawful in a ſpecifick voyage to go to any place, though out of the imme- 
diate track, it is as much a part of the contract of 9 between the 
parties, as if it had been particularly mentioned. But in order to juſtify 
the captain of a ſhip in quitting the ſtraight and direct line from the port 
of loading to that of delivery, there muſt be a preciſe, clear, and eſta- 
bliſhed uſage upon the ſubject, not depending merely upon one or two 
looſe and vague inſtances. 880 

Where a ſhip was inſured from Liverpool to Jamaica, and had put into 
the I/le of Man; it appeared that there were ſome inſtances of the Liverpool 
ſhips-putting in there, but it was not the ſettled, common, eftabliſhed, and 
direct uſage of the voyage and trade: it was therefore held a deviation, 
and the underwriters were diſcharged from any loſs that happened ſubſe- 
quent to the deviation. | Dok yi N11 | 

Wherever a ſhip does that which is for the general benefit of all par- 
ties concerned, the act is as much within the intention and ſpirit of the 
policy, and, conſequently, as much protected by it, as if expreſſed in 
terms. And therefore in all. caſes, in order to determine whether a di- 
verſion from the direct courſe of the voyage is ſuch a deviation as in lau 


5 conſequences of the act, as the true criterion of judgment. 


Lavabre v. 


Walter, 


Dougl. 271. 


If any of the circumſtances above ſtated do really and bend 2 occur, 


ſo as to render a deviation abſolutely neceſſary, the ſhip muſt purſue ſuch | 


| in the direct courſe, and in the ſhorteſt time poſſible, 
voyage of neceſſity in „ and in 1 
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otherwiſe the underwriters will be diſeharged. Becauſe a voyage ſuperad- 
ded by neceſlity, ought to be ſubje& to the ſame qualifications, and entit- 
Jed only to the ſame fort of latitude as the original voyage, it having be- 
come, by operation of law, a part, as it were, of that original voyage. 
But though an actual deviation from the voyage inſured is thus fatal 
to the contract of inſurance ; yet a deviation merely intended, but never 
carried into effect, is conſidered as no deviation, and the inſurer conti- 
nues liable, This has been frequently ſo decided.” Thus, in the caſe of Foſter v. 
an inſurance from Carolina to Liſbon, and at and from thenee to Briſtol; it Cn, 
a peared, that the captain had taken in ſalt, which he was to deliver at n 
Falmouth, before he went to Briffo/; but the ſhip was taken in the direct 
road to both, and before ſhe came to the point, where ſhe would have 
turned off to Falmouth. It was held, that the inſurer was liable; for it Ld. Ch. Juſt 
is but an intention to deviate, and that was held not ſufficient to diſcharge Lee. 
the underwriter. , | | 
In the caſe of Carter v. the Royal Exchange Aſſurance Company, where 25tra. 1249. 
the inſurance was from Honduras to London, and a conſignment to An- 
ſterdam; a loſs happened before ſhe came to the dividing point between 
the two voyages, for which the inſurers were held liable to pay. 
The doctrine laid down in theſe caſes has ſince been frequently recog- 


nized in ſubſequent deciſions, and particularly by Lord Mangfeld in the Dougl 346. | 


caſe of Thelluſſen v. Ferguſſon. The inſurance was from Guadaloupe to 
Havre, and one of the grounds of defence was, that the ſhip never failed 
from Guadaloupe to Havre, but on a voyage from Guadaloupe to Breſt. 
Lord Mansfield, in anſwer, ſaid, the voyage to Breſt was, at molt, 
s but an intended deviation, not carried into effect.“ 

If, however, it can be made appear by evidence, that it never was in- 
tended, nor came within the contemplation of the parties, to ſail upon the 
voyage inſured ; if all the ſhip's papers and documents be made out for a 
different place from that deſcribed in the policy, the inſurer is diſcharged 
from all degree of reſponſibility, even though the loſs ſhould happen before 
the dividing point of the two voyages. This diſtinction was very properly 
taken by the court of King's Bench, in a very modern caſe : and by that 
diſtinction they admitted the general doctrine, with reſpect to the intention 
to deviate, in its fulleſt extent. - | 

The ſhip Melly, being inſured * at and from Maryland to Cadiz,” w 
taken in Cheſapeakt Bay, in the way to Europe, Upon this the inſured Y- Boydel,, 
brought this action againſt the defendant, one of the underwriters on the gl. 16. 
policy. The trial came on at Guildhall before Lord Mansfield, when a 
verdict was found for the defendant. A new trial being moved for, the 
material facts of the caſe appeared to be as follows : —The ſhip was cleared 
from Maryland to Falmouth, and a bond given that all the enumerated goods 
ſhould be landed in Britain, and all the other goods in the Briti/A domini- 
ons. An affidavit of the owner ſtated that the veſſel was bound for Fal- 


mouth, 'The bills of lading were, © To Falmonth and a market: and : 


there was no evidence whatever that ſhe was deſtined for Cadiz. The place 
where ſhe was taken, was in the courſe from Maryland both to Cadiz and 
Falmouth, before the dividiog point. Many circumſtances led to a ſuſpicion 
that ſhe was, in truth, neither deſigned for Falmouth nor Cadiz, but for the 
port of Boſton, to ſupply the American army; but there was not ſufficient 
direct evidence of that fact. At the trial, Lord Mansfield: told the jury, 
that if they thought the voyage intended was to Cadiz, they muſt find for 
the plaintiff, If, on the contrary, they ſhould think there was no deſign 
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| of going to Cadiz, they muſt find for the defendant. It alfo appeared in 
evidence, that the premium to inſure a voyage from Marylandto Falmous 
and from thence to Cadiz, would have greatly e ceeded what-was paid in 
this caſe. Upon the motion for a new trial being argued, the counſel 
for the plaintiff cited the two cafes: above {tated from Strange's Re. 


Lord Mansfield. —The policy on the face of it, is from Maryland 10 

Cadiz, and therefore purports to be a direct voyage to Cadiz. All contrads 

1 | of inſurance muſt be founded in truth, and the policies framed accordingly. 
Wi ; When the inſured intends a deviation from the direct voyage, it is always 
| provided for, and the indemnification adapted to it. There never was ; 


] man fo fooliſh as to intend a deviation from the voyage defcribed, when the 
| iofurance is made, becauſe that would be paying without an indemnification. 
1 Deviations from the voyage inſured ariſe 2 after · toughts, aſter · ijntereſl, 
i after-temptation ; and the party, who aQually deviates from the voyage 
I dieſeribed, means to give up his policy. But a deviation merely intended, 
4 | | bat never carried into effe&, is as no deviation, In all the caſes of tha 
* / ſort, the terminus a quo, and ad quem, were certain and the fame. Here, 
14 — was the voyage ever intended for Cadiz There is not ſufficient evidence 
wn of the deſign to go to Boffon, for the court to go upon. But ſome of the 


1 p papers ſay to F. h and a market: ſome to Falmouth only. None men- 
1 tion Cadiz, nor was there any perſon in the ſhip, who ever heard of any 
1 | intention to go to that port, A market is not ſynonymous to Cadis ; that | 
1 expreſſion might have meant Napler, Leghorn, or England. No man upon 
80 ; the inſtructions would have thought of getting the policy filled up to Cade. 


In ſhort, that was never the voyage intended, and, conſequently, is not 
I what the underwriters meant to infure, | 

Way v. In a later caſe the ſame doctrine was holden, vis. that if a ſhip be in- 

BY bete, ſured from a day certain from H. to B., and, before the day, fail on 2 

HH | Rep. 30. different voyage from that inſured, the aſfured cannot recover z even though 

WS the ſhip afterwards fall into the courſe of the voyage inſured, and be loſt 
after the day ap which the policy was.to have attached. 

Kewley v. An infurance was at and from Grenada to Liverpool, the ſhip ſailed from 

yan, | Grenada bound for Liverpool, but with a deſign formed before the com- 

| Rep. 343. mencement of the voyage, as appeared by the clearances, and was admit- 

ted on all ſides, to touch at Corte, in her way to Liverpool, but was totally 

loſt, before ſhe arrived at the dividing point. The court of C. P. held, 

that where the termini of the intended voyage were really the ſame as thoſe 

deſcribed in the policy, it was to be conſidered as the 4 voyage, anda 

deſign to deviate, not effected, would not vitiate the policy. That in 

Wooldridge v. Boydell, it appeared, there was no intention in the ſhip to go 

to Cadiz, Mich was mentioned as her port of delivery, at all; and i 

vw, there was an actual deviation, by the ſhip going to fiſh 

exyfoundland : theſe caſes therefore were wholly different 


for here, the — 218 really bound to Liverpool, thougb 
there were alſo clearances for Corke. 


14 : 
4 =_ 


ee was beld by Lord Chief Juſtiee Holt, who faid, that if a policy 
ieee be made to begin from the departure of the ſhip from Fagland 
und ter the departure a damage happen, Oe., and = 
0 \ s 7 : 


a a ; - — — — N 
2 — 4 
— nA © oem 2 — — — 
x 6 Pig eter rare "gi ers oe 2 2 r © > _ . wane a SI 
2 . SEO ae ! et FS - 5 emo CD CORNERS” * 
# oY * 2 8 n 2 a * * — . — —— - 
FOE I I; — K 3 4529 —— 6 * yr 0, 2 8 SES: _ 2 vs. — — 
g — — — —_—_ ö ö — — — . .. — — * - 22 


YT 
”. n a - 
* 


. 9 ———ð 
— — 2 


Fedor, a, 


of 3 * ve 
. Ae 
— 3 


R 


1 


* 8 


IV > Ra 


Po = OW © © =-owuler oe 


MERCHANT AND, MERCHANDIZE. , 193 


ſhip deviate ; though the Ir is diſcharged from the time of the deviation, 
yet, for the damages ſuſtained before the deviation, the inſurers ſhall make 
luis faction to the inſured | 1 8 

Subject to the rules already advanced, deviation or not is a queſtion of Doug. 758. 
fa, to be decided according to the circumſtances of the caſe. 8 5 
Is caſes of deviation, the premium is not to be returned ; becauſe the 
riſk being commenced, the underwriter is entitled to retain it. | 

A warranty, in a policy of inſurance, is a condition or a contingency, 1 Term 
that a certain thing ſhall be done, or happen; and unleſs that is performed, Rep. 345. 
there is no valid contract. It is immaterial for what end the warranty is 
inſerted in the contract; but being inſerted, it becomes a binding conditi- 
on upon the inſured, and he muſt ſhew a literul compliance with it. 

either is it any matter whether the loſs happen in conſequence of the N. 
breach of warranty or not; for the very meaning, of inſerting a warranty 
is to preclude all inquiry about its materiality. | | 

It is alſo immaterial to what cauſe the non-compliance is to be attributed; Cov p. 607. 
for although it might be owing to wiſe and prudential reaſons, the policy 
is avoided, 

In this ſtrict and literal compliance with the terms of a warranty conſiſts 4% 508. 
the difference hetween a warranty and repreſentation.” 

In order to make written inſtructions binding as a warranty, they muſt Cowp. 708. 
appear on the face of, and make à part of, the mph. 

Even though a written paper be wrapt up in t 2 and ſhewn to the Dougl. 12. 
underwriters at the time of {bſcribin z or even = it be waſered to the notes. 
N it is not a warranty but es. 

us, when evidence was offered to prove that a paper incloſed was al- 
ways deemed a part of the policy, Lord Mansfield refuſed to hear it. 

A warranty written in the margin of the policy is confidered to be equally Bean v. 
binding, and liable to the ſame ſtrict conſtruction, as if written in the body Stupart, 


of the policy. 3 4 = Doug]. 10. 
Words written tranſverſely on the policy were held to be a warranty. 1 
F Dougl. 12. 


Where it was ſaid in the margin that the ſhip failed from Liverpool with De Hahn 
© hands and upwards, the court held this 4 warranty ; and as ſhe in v. Hartley, 
os * from N with only 46, though ſhe bad upwards of 5o hands f . 
om Beaumaris, which is within ſix hours fail fr - 
writers were diſcharged. 5 15 e 
If a man warrant to fail on a particular day, and be guilty of a breach Hore v. 
of that warranty, the underwriter is no longer anſwerable: and this rule Whitmore, 
bolds, though the ſhip be delayed for the belt and. wiſeſt reaſons, or even . 784 
though ſhe be detained by force. Thu, where a. ſhip was inſured at and 
from Famaica, warranted to fail on or before the 26th of July ; and it 
8 that the ſhip was ready, and would have ſailed on the 25th, if fo 
4 been reftrained by the order and command of Sir Baſil Keith, governor 
of Jamaica, and detained beyond the day; the inſurer was diſcharged. 
if the warranty be to fail after a ſpecifiek _ and the ſhip fail 
the policy is equally avaided as in the former " | 
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for the ſake- of joining. convoy, it i phance with warranty, 
the be akerwards detained there by an embargo, beyond the day. 
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But if her cargo was not complete, it would not be a commencement of the 
has: gr Pan Bien, « 40 | | 


Nutt | being inſured at and from Jamaica to London, warranted to fail 
Cowp. 601. On or before the 1ſt af Auguſt, was completely laden for her voyage to Eng 
c42̃8ᷓt Se. Ann's in Jamaica, and failed from thence on the 26th of July, for 
Bluefields, in order to join the convoy there ; but was detained by an embargo 
till the 6th of Auguſt, The court held that the failing from St. Aun's wa 
the commencement of the voyage. For when a ſhip leaves her port of load. 
ing, having a full and complete cargo on board, and having no other view 
but the ſafeſt mode of ſailing to her port of delivery, her voyage myſt be ſaid 
to commence from her departure from that port. . ha 
Thelluſſon Phe fame doctrine was advanced, even though it was a condition inſen - 
98 ed in one of the ſhip's clearanees, that ſhe ſbould paſs by the place (at which 
346. ſhe was detained by the governor beyond the day named in the warranty) 
to take the orders of government. 
Faile v. Thus alſo, where an embargo was adually publiſhed, before the ſhip 
8 ſailed, and the captain, immediately after croſſing the bar, returned to 
Hil. vac. make a prateſt, and knowingly ſent his ſhip into the embargo; yet as he 
1780. fwore, that he believed the embargo would be immediately taken off, che 
underwriter was held liable. Rs, bares Pe | 
If the inſured warrant that the veſſel ſhall depart with convoy, and it do 
not ; the policy is defeated, and the ynderwriter is not reſponſible. 
A convoy means a naval force, under the command of that perſon 
whom government may happen to appoint__ a Net 
Hibbert Therefore. where a ſhip put herſelf under the direction of a man of war 
5 get 5 till ſhe ſhould join the convoy, which had left the uſual place of tende - 
Ke "== 3. vous before ſhe arriyed there; it was held not to be a departure with con- 
Park, 9. voy, although ſhe, in fact, joined, and was loft in a ſtorm. 
u. Whe- hah, : s 
Hir 91 ord-rs ſrom the commander in chief to the particular ſhips are neceſſary to conſtitute 
A convo | & 44 W- +4 7 Min 
| 15 But a convoy appointed by the admiral, commanding in chief upon a 
ſtation abroad, is. a convoy appoiated by government. 
Lethulier's A failing with convoy from the uſual place of rendezvous, as Spithead 
caſe, 28alk. for the port of London, is a departure with cunYvoy,; within the meaning of 
2 5 ſuch a warranty. | d de at d. * 
Morley, 2 Str 120 5. S. P. 


2 Salk. 443. 15 Although the words ans generally 3 10 to depart with convoy,” or 
1 4 3 4 to ſail with convoy,“ yet they extend to fail with convoy throughout 


1 320 the voyage. 


Lilly v. Ewer, Dougl. 71. 


But an uoforeſcen ſeparation fram convay is an accident to which the 

underwriter is liable. | p 
Vi gotia v. It hath been ſo determingd where a ſhip was ſeparated from ber convoy 
Cleve, by ſtorm, and by ſtorm prevented fram. rejoining) it, and was loſt. A. 
A SU. 1250. even where the ſhip has by tempeſtuous weather been prevented from join. 
Ki Af ing the convoy, at leaſt, ſo as to receive the orders of the commander of 


the: ſhips of war, if ſhe do every ihing in her power to eſſect it, it ſhall 
be deemed a ſailing with convoy. . | 


. 


Jo 0 t wort vb d e 
But it is otherwiſe, if the not joining be owing to the negligence and 


Taylor v. delay of the captain. Az, where repeated Ggnals for ſailing had beed 
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made the night before, and continued next day from 7 to i; notwith- Sittings at 
ſtanding which the ſhip inſured di i not fail till two hours after, a 2 


. 4 Geo. 3. Park, 349+ 


But if the courſe upon a particular voyage has been to have a relay of De Gray v- 
convoy, protecting the trade from one port to another; or, if government rt . 
appoint a convoy to eſcort the trade of a place to a given latitude, and no tings, after 
farther; and there be no convoy on that ſtation; a veſſel, taking advan- Mich 1995. 


rage of ſuch a convoy, has complied with the warranty to fail with convoy O Eguine 


v. Bewicke, 


for the voyage. | 2 Nen en 
If a man warrant the property to be beutral, and it is not, the policy is ess. 
void ab initio. | 12 


In an inſurance upon goods, the inſured warranted the ſhip and goods „ NMIUil. 
to be neutral; it was expreſsly found by the jury that they were not neu- an, 4 Burt 
tral. The court therefore, though the loſs happened by ſtorms, and not 1419. 1 El. 
by capture, declared that the contract was void. * =. 

If the ſhip and property are neutral at the time when the riſk commences, parkinſon. 
this is a ſufficient compliance with a warranty of neutrality. The inſurer Dougl. 735. 
takes upon himſelf the riſk of war and peace; for if the property be neutral Tyſon v. 
at the time of ſailing, and a war break out the next day, the inſurer is 7 
liable. : 

The ſentence of a foreign court of Admiralty is not concluſive, to ſhew B ' 
that a ſhip was not neutral, unleſs it appear that the condemnation went v. Mor::ux, 
on that ground. Dougl. 574. 

But U it appear evident that the ſentence proceeded upon the ground of Barziliay 
the property not being neutral, that is concluſive evidence againſt the in- EIS 
ſured, that he has not complied with his warranty, and the underwriter ,, g., . 
is diſcharged. 110 red acp. 

And even where no ſpecial ground of condemnation is ſtated, but the Saloucci v. 
ſhip is condemned as good and lawful prize, the court here mult conſider Woodmels, 


it as concluſive evidence that the property was not neutral. ” "ogg | 


þ Park, 36r. 

But if the ground of deciſion appear to be a foreign ordinance, mani- Mayne v. 
feſtly unjuſt, and contrary to the laws of nations, and the inſured has only Mbit tt 
infringed ſuch a partial law, that ſhall not be deemed a breach of his war- 24 Geo: 3 
ranty, ſo as to diſcharge the inſurer, | | | Park, 363. 

If the = be condemned as prize, and the grounds of the ſentence ap- $3/oucci v. 
pear manifeſtly to eontradict ſuch a concluſion, the court here will not 1 
1 the inſurers, by declaring that the inſurer” has forfeited his ys —y RY 
Dun Oy | Snot Park, 3 

A = was inſerted that 8/. per cent, of the premium ſhould be return- — 75 
ed, if the ſhip failed from any of the Ve India iſlands with convoy for the Boydell, 
voyage, and arrives. The court held, that the arrival of the ſhip, whe- 29u8l-255- 
ral *r or without convoy, entitled the party to à return of the premium 

ipulated. Rn 290 SOS At e PRs 

If the riſk is not run, whether the cauſe of its not being run is attribu- Cowp, 668. 
table to the fault, vill, or pleaſure of the inſured, the premium is to be 3 Burr, 
returned. | . . v4 ingot L237 

| When a policy is void as a wager policy, and the bp har arrived ſafe, Lowry v. 

the court will not allow the inſured to Neeber back t eee ; 4 Bourdieu, 
it might perhaps be other wiſe where the ſhip bat not arrived. © © 3 <p 
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Where the riſk has once commenced, there ſhall be no apportiotmen 
or return of premium afterwards. | 
But if there are two diſtinct points of time, or, in effect, two 
either in the contemplation of the parties, or by the ufage of trade, and 
only one of the two voyages was made, the premium wal be returned on 
the other, though both are contained in one policy. 
Stevenſan Thus, in at inſurance © at and from London to Halifax, warranted to 


— Le . depart with convoy from Portſmouth,” when the ſhip arrived at P . 


12% mouth, the convoy was gone ; the premium for the voyage from Pit 

1 1 Rev. mouth to Halifax was returned. | 

318. 8. C: | 

22 3 A fhip was inſured for twelve months, at 90. per cent., warranted freg 
e 9 


Comp. 666 from Amer icusn captures, The ſhip was taken within two months by the 


Americans. There ſhall be no return of premium, becauſe the contract 
was entire 3 the premium was à groſs ſum ſtipulated and paid for twelye 
months. ; | 

2 v. $0 alſo, it was held, where a ſhip, inſured for twelve months, was loſt 

2 re at the end of two; though the whole premium of 180. was acknowledged 

564.  - to be received at the rate of Lys. per month; for that is only a mode of 
computing the groſs ſum. 7 ry 

Where the premium is entire in a policy on the voyage, where there it 

no contingency at any period, out or home, upon the happening or not 

| happening of which, the riſk is to end, nor any uſage eſtabliſhed upon ſuch 
voyage; though there be ſeveral diſtin ports, at which the ſhip is to ſtop, 
yet the voyage is one, and no part of the premium ſhall be recoverable, 

Berm-n v. It was fo held in a caſe, where à ſhip was inſured © at and from H 

Wood 4 to the coaſt of Angala, during her ſtay, and trade there, at and 

dridge,  « thence to her port, or ports of diſcharge in St Domingo, and at and from 


Poul. 281. 4 &,; Domingo, back to Honfleur 3” and the policy was at an end by ber 


deviation, before ſhe arrived at St. Domingo ; and, conſequently, for the 
latter part of the voyage inſured, the inſurer ran no rilk. 
Long v, It was alſo held where a ſhip was inſured “ at and from Jamaica, war- 
Allen, “ ranted to ſail on or before the firſt of 4 to return eight per cent. if 
3 Fox ſhe failed with convoy; and ſhe did not fail till Septeniber 3 that there 
Park, 390. ſhould be no return upon the warranty of the time of ſailing ;; for the cou 
; cannot make a diſtinction between the riſk of and the riſk from : though it 
will be otherwiſe, if the jury find an expreſs uſage upon che ſubjed of re- 
Park, 394. turn of premium, Indeed it ſeems that there never has been an apport- 
onmant unleſs there be ſamething like an uſage found to direct the dg 
ment of the court. 25 . , 
Kill v. lo an adtioa upon à policy of inſurance it a , thai a vu 
H liter. iaſerted, that 182 any loſs or diſpute about the policy, it ſhould be 
Wil. 429. reſerred to arbitration; and the plaintiff averred in his declaration, that 
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ly, a man may always recover leſs, but never more than the ſum he has laid 
in the declaration. A. contrary doctrine was once attempted to be main- 
tained ; but was unanimouſly over-ruled. TS. | 

An action was brought on à policy of inſurance, in which the declaration Page v. 
lated, that the plaintiff was poſſeſſed of one-third of the ſhip on which the Rogers, 
inſurance was made. It was proved that the plaintiff had purchaſed the na 
whole ſhip at one period ; and as there was no evidence to ſhew that he Hil. Vae. 
had fince parted with any ſhare of it, the counſel for the defendant inſiſted, 1585. 
that the 4 had not proved his declaration, which alleged him to have 
but one-third. Lord Mansfield over- ruled the objection, ſaying, that this 
was prima facie {ufficient evidence; for omne majus continet in ſe minus. : 

| By 19 C 2+ . 37. $ 6. it is declared, © That in all actions or ſuits 
« brought or commenced by the aſſured, upon any policy of aſſurance, the 
« plaintiff in ſuch action or ſuit, or his attorney or agent, ſhall, within 
« fifteen days after he or they ſhould be required ſo to do in writing by the 

« defendant, or his attorney or agent, declare what ſum or ſums he had 
« afſurgd, or cauſed to be aſſured in the whole, and what ſums he had 
« borrowed at reſbondentia or bottomry, for the voyage in queſtion in ſuch 
'+ ſuit or action | | 

And by 9 7. it is enacted, That it ſhall and may be lawfpl for any 
« perſon or perſons, body or bodies corporate, ſued in any action or ac- | 
tions of debt, covenant, or any other action or actions, on any policy f 
or policies of inſurance, to bring into court any ſum or ſums of money; and | 
© that if any ſuch plaintiff or plaintiffs refuſe to accept ſuch ſum or ſums of 
money ſo brought into court as aforeſaid, with coſts to be taxed, in full 
« diſcharge of ſuch action or actions, and afterwards proceed to trial in 
e ſuch action or actions; and the jury do not aſſeſs damages to ſuch plain- 
uff or plaintiffs, exceeding the ſam or ſums of money ſo brought into 
court, ſuch plaintiff or plaintiffs, in every ſuch caſe and caſes, ſhall pay 
to ſuch defendant or defendants, in every ſuch action or actions, cofts 
to be taxed; any law, cuſtom, or uſage to the contrary notwith- 

« ſtanding.” 

A man having purchaſed goods beyond ſea, in order to prove his pro- Ruſſell v. 
perty in the cargo, in an action upon a policy of inſurance, produced a Bobeme, 
bill of parcels of one Gardiner at Peterſburgh, with his receipt to it, and * Strange, 
proved his hand. The defendant, objeQed, that this was no evidence 
againſt the inſurers ; but the Chief ſuſlice allowed it. 


If a merchant abroad, who is intereſted in goods and the freight of a 8mith v. 
cargo, mortgage them to his creditor here for the payment of money at a Lafelles, 
certain day, and by a letter incloſing the bills of lading, direct an inſu- 2 Tem 
rance, he has an inſurable intereſt, although the mortgage was become Rep. 'I87- 
abſolute before the letter directing the inſurance was received, and an ac- 


tion lies againſt the agent for not inſuring agreeably to the inſtructions 
7 4 in ſuch * > 1 | 

a an action on a policy of inſurance, for inſuring goods on board the ( | 
ſkip A., the plaintiff "=" 66H chat the ſhip ſprung a leak, and ſunk in the King Fe 
ver, whereby the goods were ſpoiled. The evidence was, that many of Ca. temp, 
the goods were ſpoiled, but {ome were ſaved ; and the queſtion was, Whe- M e 
wer the plaintiff might give in evidence the en pence of ſalrage, that not * 
being particularly laid as a breach of the policy in the declaration? 

Lord Hardwicke, C. J.—I think he may give it in evidence; for the 


- 


1 inſurance is rk all accidents. The accident laid in this declaration is, 


hat the ſhip ſunk in the river 3 it goes on and ſayb, that by reaſon thereof ' 
5 the goods were ſpoiled, that is the only ſpecial damage laid: yet it is but 
s ot. VII. | N the 
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the common caſe of a declaration that lays ſpecial damage, where the plain. 
tiff may give evidence of any damage that is within his cauſe of action a; 
laid. And though it was objected, that ſuch a breach of the policy ſhould 
be laid, as the inſurer may have notice to defend it; it is ſo in this caſe, 
for the plaintiff hath laid the accident, which is ſufficient notice, becauſe it 
.* __ mult neceſſarily follow, that ſome damage did happen. | 
Lets v. A company of {hip-owners engaged to inſure each others ſhips ſeveral 


| Smith, - (and not jointiy) to pay a certain ſum in caſe of loſs in proportion to their 


4 reſpective ſhares; but in caſe. of the inſolvency of any one of the members, 

37 C. 3. all the others were to be reſponſible. This contract is void by. flat. 6 C. 
1. e. 18641. 9” | 

Yaw v. © A ſhip homeward bound to the port of London received a pilot at Or. 

Hollingſ- fordneſs as directed by 5 G. 2. c. 20. and dropped him before ſhe reached 

worth, her moorings in the River Thames ; after which, and before ſhe was ſafely 

keg 0 moored, ſhe was by accident funk. The uoderwriter on the ſhip and cargo 

Wuas holden to be diſcharged, becauſe there was no pilot on board when the 

accident happened; though it did not appear that the loſs was imputable 

to want of fkill in thoſe who navigated the veſſel, The queſtion, there- 

fore, whether it was neceſſary to the aſſured's right to recover, that there 

| ſhould be on board ſuch a pilot as is required by the ſtatute of 5 G. 2. 

| that is, a pilot licenſed by the Trinity-Houſe, was left undecided. | 

Widdle- A ſhip inſured from A. to B. failed with an intent to touch at C., an in- 

wood v. termediate point: to a certain point the voyage was the ſame : from that 

Blakes, point there were three tracks to B., one by way of C., the two others by 


| * different courſes : there were advantages and diſadvantages attending each; 


9 and the captain muſt ele& according to circumſtances; the ſhip took the 


track by C. ander directions from the inſured to put in there, but was 
taken before ſhe came to the point where ſhe muſt have turned out of the 
track to B. by the way of C.. for the purpoſe of putting into the harbour 
of C. The underwriter is diſcharged ; for he was entitled to the advan- 
tage of the captain's judgment which of the three tracks it was beſt to pur- 
ſue when he came to the firſt dividing point. 
If an inſurance be effected on fiuit, and the policy contain the uſul 
qa memorandum, * corn, fruit, Ec watranted free from “ average, unlels 
Rep. 210. general, or the ſhip be ſtranded,” and the ſhip be in fact ſtranded in 
the courſe of the voyage, the underwriters are liable for an average lols 
ariſing from the perils of the ſea, though no part of the loſs happened from 
the act of ſtranding. | 

Farmer v. An action was brought on a policy of inſurance on a ſhip, engaged in 

the ſlave · trade at apd from London to the coaſt of Africa, during bet 

Rep. 186. © ſlay there, and thence to her port of diſcharge in the VH. Indies.” 
The loſs, happened in conſequence of an inſurrection of the ſlaves. The 
principal queſtion was, Whether the ſhip had been navigated in the mas- 
ner preſcribed by the 31 G. 3. c. 54., the 7th ſection of which enadts, 
„That it ſhall not be lawful for any perſon to become a maſter, or take 
or have the command or charge of any ſuch ſhip or veſſel at the time be 
* ſhall clear out from any port of Great Britain for purchaſing or carrying 
© ſlaves from the coaſt of Africa, unleſs ſuch maſter or perſon taking ot 
* having the charge or command of any ſuch ſhip or veſſel ſhall have made 


Burnett v. 


* oath, and delivered in to the collector or other chief officer of the cul 
* toms, at the port where ſuch ſhip or veſſel ſhall clear out, a certificat 


„ atteſted by the reſpective owner or owners that he has already ſerved i 
« ſuch capacity during one voyage, or ſhall have ſerved as chief ori 
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> ſurgeon during the whole of two voyages, or either as chief mate or 
« other mate during three voyages, in purchaſing and carrying ſlaves from 
« Africa, under pain that ſuch maſter or other perſon taking or having the 
« charge or command of any ſuch ſhip or veſſel, and alſo the owner or 
« owners who ſhall hire or employ ſuch perſon, ſhall for every ſuch offence 
« reſpeCtively forfeit and pay the ſum of 5oo/.” The queſtion was, Whe- 
ther the certificate therein required, ought to be atteſted by the owner of 
the ſhip upon the voyage inſured, or by the owner or owners of the ſhips 
during the reſpective voyages out of which the qualification aroſe? In the 
preſent inſtance, the caprain had made oath that he had been two voyages 
in a ſhip engaged in the ſlave - trade, and the preſent plaintiff (the owner 
in the voyage inſured) had certified that that was true, to the beſt of his 
knowledge and belief. Lord Kenyon, before whom the cauſe was tried, 
being of opinion that ſuch certificate did not anſwer the requiſition of the 
ſtatute, nonſuited the plaintiff; and on a motion to ſet aſide the nonſuit, 


| the other judges of the court of King's Bench concurred with his Jordſhip 


in that opinion. 


179 


Where a mate of a ſhip or a ſailor is to receive ſomething at the end of Webſter v. 
the voyage in lieu of wages, for inſtance, ſlaves, he cannot inſure it; and De Taſtet, 


of courſe cannot recover the value of it in an action againſt his agent for 
negligence in not procuring ſuch an inſurance. 


2. Of Inſurances upon Lives. 


It is enacted by 14 G. 3. c. 48. 5 1. * That no inſurance ſhall be made 


« by any perſon or perſons, bodies publick or corporate, on the liſe or lives = 


« of any perſoh or perſons, or on any other event or events whatſoever, 
% wherein the perſon or perſons, for whoſe uſe, benefit, or on whoſe ac- 
count, ſuch policies ſhall be made, ſhall have no intereſt, or by way of 
«« gaming or wagering ; and every inſurance made, contrary to the true 
« intent and meaning thereof, ſhall be null and void to all intents and 


«6 purpoſes.” And in order more effectually to guard againſt any impoſi- G a, 


tion or fraud, and to be the better able to aſcertain, what the intereſt of 
the perſon, entitled to the benefit of the inſurance, really was, it was fur- 
ther enacted, by the ſame ſtatute, *' that it ſhall not be lawful to make any 
« policy or policies on the life or lives of any perſon or perſons, or other 
* event or events, without inſerting in ſuch policies, the perſon's name 
« intereſted therein, or for whoſe uſe, benefit, or on whoſe account, ſuch 


policy was ſo made or underwritten, . And that in all caſes where the $ 3 


« inſured has an intereſt in ſuch life or lives, event or events, no greater 
** ſum ſhall be recovered, or received from the inſurer or inſurers, than 


* the amount or value of the intereſt of the inſured in ſuch life or lives, 
« or other event or events.“ 


7 Term 
Rep. 15 7. 


It has been holden, that a perſon holding a note given for money won Dwyer 
at play, has not an inſurable intereſt in the life of the maker of * note. Edie, op 


An action was brought on a you on the life of James Ruſſel! from the 1ſt don. 
June 1785. Ruffell was warranted in good 12 


of June 1784 to the 1ſt © 
health, and by a memorandum at the foot of the policy it was declared, 
that it was intended to cover the ſum of 5000/, due om Ruſſell to the 
plaintiff, for Which he had given his note payable in one year from the 14th 
of May 1784. Two objections were made on the part of the defendant ; 
iſt, That part of the conſideration for the note was money won at play; 
20, That Kaſell, at the time he gave the note, was an infant.— Buller, J. 
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nonſuited che plaintiff upon the ground of part of the conſideration being 
for a gaming tranſaction, and that therefore there was a want of intereſt in 
the plaintiff. | But as to the other objection on account of infancy, he ſaid, 
the 1otereſt muſt be contingent, for Rufell might or might nat avoid bis 
note 3 and he doubted much whether till ſo avoided, the note muſt not be 
taken agaioft a third perſon to be the note of an adult, for the maker of 
the note only could take the objection. ane 
Anderſon In an action on a policy of inſurance on the life of Lord Newhaven from 
2 iſt December 1792 to 1ſt December 1793, the only queſtion made by the 
Guildhall, defendant was as to the plaintiff 's intereſt, which it was contended wa 
in Tr. 1795. not ſuſſicient to take the caſe out of the above ſtatute. It ed in exi. 
dence, that Lord Newhaven was indebted to the plaintiff and a Mr. 


Mitchell in a large ſum of money, part of which debt had been aſſigned by 


them to another perſon: the remainder, being more than the ſam ipſured, 
was, upon a fetulement of account between the plaintiff and Mitchell, 
agreed by them to remain to the account of Mitchell only.—Lord Kenyon 
was of opinion, that this debt was a ſufficient intereſt : that a creditor had 
certainly an intereſt in the life of his debtor ; the means by which he is to 
be ſatisfied may materially depend upon it; and at all events the death 
muſt in every caſe leſſen the ſecurity. Verdict for the plaintiff. 
Roebuck v. A policy made, in order to decide upon the ſex of a particular perſon, 
Hammer- was held to fall within the prohibition of the ſtature. Again, a policy 
py: 28 having been made, on the event of there being an open trade between 
Mollifon v. Great Britain and the province of Maryland, on or before the 6th Juh 


Staples, 1998, Lord Mangfe/d laid, that it was clear the plaintiff could not recover. 


Sittings at 4ſt, Js this an intereſt within the act? It was made to prevent gambling 
policies. Every man in the kingdom has an intereſt in the events of war 
1738, and peace: but, I doubt, whether that be ag intereſt within the act. But, 
2dly, Ihe policy is void, by not having the name inſerted according to 
Z the ſecond ſection of the ſtatute. Y | 
Park, 433. la a life infurangg, the inſurer undertakes to anſwer for all thoſe acc 
PE 22 which the life of man is expoſed, except ſuicide, or the hands 
u 
| The death muſt happen within the time limited in the policy; otherwiſe 
the inſurers are diſcharged. And therefore, if a man receive 2 
wound during the exiſtence of the policy, but does not in fact die till after, 
the inſurers are not liable. | | 
Patterſon But, if a man, whole life is inſured, - to (ea, and the ſhip in which 
v. Black : . gaes 5 ; 
Sittines + he failed is never heard of afterwards, the queſtion, whether he did ot 
LE Stay g E. 2 - > , 
Gn'Idhall, did not die within the term inſured, is à fact for the jury to aſcertaio from 
1 Hil. the circumſtances. | a , 
1780. | 
oo oO A policy was made for one year from the day of the date thereof : the 
calc. 2 8aj Policy was dated gd September 1697. The perſon died on the 3d Steue- 
625. 'x Ld. 15 about One o'clock in the morning; and the inſurer was beld 
Raym. 480. liable. 5 
5. C. Where there is a Warranty that the perſon is in good health, it is ſuff- 
i cient that he be in a reaſonable good ſtare of health; for it never can meas, 
7 that he is free from the ſeeds of diſorder. | | 
ua 2 If the perſon, whoſe life was inſured, laboured under a particular iofir- 
* e, Sit- ir 1 he 2 . » 2 it did not 
tings at ty, if it be proved by medical mea, that, in their judgment, it di 
Guildhal!, at all contribute to his death, the warranty of health has been fully con- 


aber Bak, plied with, and the.infurer is liable, 


if 
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If the perſon, whoſe life was infured, ſhoui.} commit ſuicide, or be put Cowp. 
to death by the hands of juſtice, the next day after the riſk commenced, Do 


there would be no return of premium. 


3. Of Inſurance againſt Fire. 


The London Affurance Company infert a clauſe in their propofals, by pr 
which they declare, that they do not hold themfelves reſponſible for any v. London 
damage by fire, occaſioned by an invaſion, foreign enemy, or any military Aſſurance, 
or uſurped power whatſoever. Under this proviſo, it was holden, that 2Will. 363. 


they were not exempted from loſs by fire, occaſioned by a mob at N- 
wich, which aroſe on account of the high prico of proviſions. 


But the Sun-fire Office, in addition to theſe words, infert, “, Langdale 
« commotions,” which words, it was determined, protected them any 8 Maſon, 
reſponſibility for the loſſes occaſioned by the rioters, who roſe in not any 


1780, to compel the repeal of a ſtatute, which had paſſed in favour of the 
Roman Catholicks. | 


*« piration of the former half year; and it was alſo ſtipulated, that no in- 
furance ſhould take place till the premium was actually paid. A loſs hap- 
pened within fifteen days after the end of one half-year, but before the 
rm for the next was paid. It was holden, that the inſurers were not 
iable, though the inſured tendered the premium before the end of the fif- 
teen days, but after the loſs. 

Theſe policies of inſurance are not, in their nature, affignable, for they 
are only contracts to make good the loſs, which the contraQting party him- 
ſelf ſhall ſuſtain ; nor can the intereſt in them be transferred from one per- 


ſon to another without the conſent of the office (a). There is a cafe in («) Sccar, 
which, by the propoſals, theſe policies are allowed to be transferred, and of marine 
that is, when any perſon dies, the policy and intereſt therein ſhal} eonti- '2furances. 


nue to the heir, executor, or adminiſtrator, reſpectively, to whom the 


property inſured ſhall belong; provided, before any new payment be made, 1 Term 
ſuch heir, executor, or adminiſtrator, do procure his or her right to be in- Rep. 26. 


dorſed on the policy at the faid office, or the premium be paid in the name 
of the ſaid heir, executor, or adminiſtrator. But in all other caſes there 


can be no afſignment ; and the party claiming an indemnity muſt have an Ay 


intereſt in the thing inſured at the time of the loſs. 


pauy v. Badeock, 2 Atk. 554. 


* * 


(X) Df Bottomry and Reſpondenttia. 
E contract of bottomry is in the nature of a mortgage of a fh 


when the owner of it borrows money to enable him to carry on the Com. 457. 


voyage, and pledges the keel or bottom of the ſhip, as a ſecurity for the 


repayment : and it is underſtood, that if the ſhip be loſt, the Jender alſo Latch, 252. 


loles his whole money z but if it return in ſafety, then he ſhall receiye back 
his principal, and alſo the premium or intereſt ſtipulated to be paid, how- 
ever it may exceed the uſual or legal rate or intereſt. When the ſhip and 


11 


. Mansfield, C. J. 


In a policy of aſſurance againſt lofs by fire from half a year to half a Tarkro v. 
year, the affured agreed to pay the premium half-yearly"** as long as the —— 
« aſſurers ſhould agree to accept the fame, within fifteen days after the ex. 
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MERCHANT AND MERCHANDIZE. 
tackle are brought home, they are liable, as well as the perſon of the bor. 


rower, for the money lent. ' But when the loan is not made upon the veſ. 
ſel, but upon the goods and eee gag laden thereon, which, from 
their nature, muſt be ſold or exchanged in the courſe of the voyage, then 
the borrower only is perſonally bound to anſwer the contract; who there. 
fore in this caſe is ſaid to take up money at reſpondentia. In this conſiſt 
the difference between bottomry and reſpondentia: that the one is a loan 
upon the ſhip, the other upon the goods: In the former, the ſhip and 
tackle are liable, as well as the perſon of the borrower ; in the latter, for 
the moſt part, recourſe muſt be had to the perſon only of the borrower, 
Another obſervation is, that in a loan upon bottomry, the lender runs no 


Com. p. 4. riſk though the goods ſhould be loſt ; and upon re/pondentia, the lender 


* 


muſt be paid his principal and intereſt, though the ſhip periſh, provided 
the goods are ſafe. But in all other reſpects, the contract of bottomry 


and l that of reſpondentia are upon the ſame footing z the rules and deciſons 


2 Blackft. 


Com. 458. 


x Sidirfin, 
27. 


Molloy, 


applicable to one, are applicable to both; and therefore, in the courſe of 
onr inquiries, they ſhall be treated as one and the fame thing, it being (uf- 
ficient to have once marked the diſtinction between them. _. 

Theſe terms are allo applied to another ſpecies of contract, which does 
not exactly fall within the deſcription of either, namely. to a contract for 
the repayment of money, not upon the ſhip and goods only, but upon the 
mere hazard of the voyage itſelf : as, if a man lend 10004. to a merchant 
to be employed in a beneficial trade, with a condition to be repaid with 
extraordinary intereſt, in caſe a ſpecific voyage named in the condition 
ſhall be ſafely performed: which agreement is ſometimes called fenus nau- 


lib. 2. c. 11. ficum or uſure maritima. But as this ſpecies of bottomry opened a door to 


58. 


gaming and uſurious contracts, eſpecially in long voyages, the legiſlature, 
at the time it ſuppreſſed inſurances upon wagering policies, introduced a 


19 Gco. 1. clauſe, by which it was enacted, That all ſums of money lent on bottom- 


c. 37. §5 © ry, or at reſpondentia upon any ſhip or ſhips belonging to his Majeſty's 


7 Geo, 1. 


C Sis $ 2, 


« ſubjects, bound to or from the Kaſt Indies, ſhould be lent only on the 
« ſhip, or on the merchandize or effects, laden or to be laden on board of 
„ ſuch ſhip, and ſhould be ſo expreſſed in the condition of the ſaid bond; 
« and the benefit of ſalvage ſhould be allowed to the lender, his agents or 
« aſſigns, who alone ſhould have a right to make aſſurances on the money 
« ſo lent; and in caſe it ſhould appear that the value of his ſbare in the 
« ſhip, or in the merchandizes or effects laden on board of ſuch ſhip, did 
“ not amount to the full ſum or ſums he had borrowed as aforeſaid, ſuch 
« borrower ſhould be reſponſible to the lender for ſo much of the money 
& borrowed, as he had not laid out on the ſhip or merchandizes laden 
« thereon, with lawful intereſt for the ſame, in the proportion the money 
4 not laid out ſhould bear to the whole money lent, notwithſtanding the 
„ ſhip and merchandizes ſhould be totally loft. 

This ſtatute has entirely put an end to that ſpecies of contract which was 
laſt mentioned, namely, a loan upon the mere voyage itſelf, as far, at 
leaſt, as relates to India voyages; but as none other are mentioned, and 
as expreſſio unius eft excluſio alterius, theſe loans may be made in all other 
caſes, as at the common law, except in the following inſtance, which is 
another ſtatute prohibition. It is declared, that all contracts made, or en- 
tered into by any of his Majeſty's ſubjects, or any perſons in truſt for 
them, for or upon the loan of any monies by way of bottomry on any ſhip 
or ſhips in the ſervice of foreigners, and bound or deſigned to trade in the 
Eaft Indies or parts aforeſaid, ſhall be null and void. This 
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This act it ſhould ſeem does not mean to prevent the King's ſubjects —_ 
from lending money on bottomry on foreign ſhips trading from their own de® 3 1 
country to their 3 in the Eaft Indies. The purpoſe of the ſtatute 30 Geo. 3. 34 
was only to prevent the people of this country from trading to the Britiſb G. B. 
ſettlements in India under foreign commiſſions, and to encourage the law- 
ful trade thereto. It lately became a queſtion in the Common Pleas, 
Whether an American ſhip ſince the declaration of American independency 
was a foreign ſhip within the ſtatute 7 G. 1. c. 21. F 2.2? It came before 
the court on a motion to diſcharge the defendant out of cuſtody upon 
entering a common appearance, The defendant was holden to bail upon 
a reſpondentia bond, which was executed by the defendant, who was an 
American, to ſecure the payment of a cargo ſhipped by the plaintiff on board 5h 
an American (hip in the Zaf Indies, homeward-bound from Calcutta to BY 
Rhode Iſland in America. The ſhip had failed from England, and landed wy 
a cargo of European goods in Bengal, previouſly to her taking in the cargo 1 
on which the bond was given. The court were much inclined to think b 
that the bond was void, the caſe being within the miſchief intended to be 1 
remedied by the act: but as the queſtion was of conſiderable conſequence, Fi 
they thought it not proper to be diſcuſſed on this ſummary application; but 
they ordered the defendant to be diſcharged on the ground that where it bY 
appeared from the affidavit to hold to, bail, that there was a probability of 
the contract being void, on which the action was founded, it would be 
wrong to detain the defendant in priſon ; more particularly as the plaintiff 
would by that means have an opportunity of tampering with the defendant $$ 
in priſon, and of eſcaping from the penalties of the act, and of preventing 1 
the caſe from being brought before the court. + 

Again, in debt upon an obligation, conditioned to pay ſo much money, Joye. Kent, vi 
if ſuch a ſhip returned within ſix months from Oftend in Flanders to Lon. Hard. Rep. Md 
don, which was more by the third part than the legal intereſt of money; 53M 
and if ſhe did not return, then the obligation to- be void : the defendant 9 
pleaded, that there was a corrupt agreement betwixt himſelf and the plain- 3 
tiff, and that at the time of making the obligation, it was agreed betwixt al 
them, that he ſhould have no more for intereſt than the law permits, in HY 
caſe the ſhip ſhould ever return; and averred that the obligation was en- 
tered into by covin, to evade the ſtatute of uſury, and the penalty thereof: 
upon this averment the plaintiff took iſſue, and the defendant demurred.— * 
Lord Chief Baron Hale. —Clearly this bond is not within the ſtatute, foc FW 
this is the commoa way of inſurance ; and if this were void by the ſtatute 
of uſury, trade would be deſtroyed. It is not like to the caſe, where the 
condition of the bond is to give ſo much money, if ſuch or ſuch a perſon 


be then alive; for there is a certainty of that at the time, But it is uncer- 1 
tain and a caſualty whether ſuch a ſhip will ever return or not. 5 

It ſeems to have been a doubt, late in the laſt century. whether a loſs Barten v. = 
by the attacks of pirates was a riſk which the lender on bottomry had his Wolliford, Tk 


contract undertaken to bear; for it was argued in the King's Bench, . 56 
the reign of James the ſecond, But the court were of opinion, that pira - | 
cy was one of the dangers of the ſeas; and the defendant had judgment. | 
The lender is anſwerable likewiſe for loſſes by capture; or, to ſpeak 48 
more accurately, if a loſs by capture happen, he cangot recover agaiaſt * 
the borrower: but in bottomry and reſpondentia bonds, capture does not 
mean a mere temporary taking, but it muſt be ſuch a capture as to occaſi - K 
on a total loſs. And therefore if a ſhip be taken and detained for a ſhort 4,0 
une, and yet arrive at the port of deſtination within the time limited, (if F 
i tima | 
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++” time be mentioned in the condition,) the bond is not forfeited, and the 
3 obligee may recover. | bs $ 0 0 
oice v. This doctrine was laid down by the whole court of King's Bench, in 
ilam- a cafe upon a bond of this nature; the proceedings on which were fully 
bes m ſtated, when the unanimous opinion of the court was delivered by Lord 
23 Geo.z, Mansfield. This comes before the court upon a motion on the part of the 
Fark. 421. defendant, for a new trial. It was an action of debt upon a bottom) 
bond; the condition of which was, that upon the ſhip's fafe arrival at 
New York," a certain ſum of money ſhould be paid to the plaintiff; by 
that in caſe the ſhip ſhould miſcarry, be loſt, caſt away, or taken by the 
enemy, the plaintiff ſhould have nothing. The defendant pleaded three. 
pleas: 1ſt, Non of fadum; 2dly, That the ſhip did not arrive at New 
Fork, the port of deſtination ; 3dly, That the ſhip was captured. Upon 
the two firſt pleas iſſue was joined; and to the laſt, there was a repli. 
eation of recapture. The fatis, which appeared in evidence on the trial 
are theſe :- the Mip was talen before her arrival at New York, by two 
American privateers, which detained her for one month, and plundered 
her of her ſtores; at which time be was retalen by an Engliſh privater, 
- and carried into Halifax, Vhe Admiralty court adjudged her to bea 
good prize to the Engliſh privateer, and decreed that ſhe ſhould be reſtor. 
ed to the original owners, vo paying one-eighth for ſalvage : that ſhe pro. 
ceeded with the remainder of her cargo to New York, and earned. her 
freight: that the value of the ſhip was not ſufficient to ſatisfy the bond, 
Theſe are the facts. Now it is clear, that, by the law of England, ther: 
is neither average nor ſalvage upon a bottomry-bond. It was indeed contend. 
ed at the bar, on the part of the defendant, that this caſe was within the 
ſaving of the bond; for it is provided, that in caſe of loſs by capture, &c. 
the bond ſhould be void : and that here there was a capture, and a deten- 
tion for one month. But upon conſideration, we think that a capture, 
within this condition, does not mean a temporary capture, but it mul be a 
total loſs : now here it was not ſuch a capture as to occaſion a total loſs. The 
voyage was not loſt, for the defendant purſued it and earned his freight 
Freight depends upon the fafety of the ſhip ; and as the freight was earned, 
the ſhip muſt have arrived ſafe at the port of deſtination. In whatever way 
we determine this caſe, there muſt be a hardſhip : but we are all of opini- 
8 that the verdict is right, and that the rule for a new trial mult be di- 
rged. ä 
Walpole An action was brought on a policy of infurance, on a reſpondentia bond, 
Sittines on ſhip and goods at and from B. to C. The ſhip was Danyh, and an ave- 
aides Fe. rage loſs was ſuſtained upon the goods to the amount of 6. 1 57. per cent. 
1789. and the plaintiff as holder of a reſpondentia bond had been called upon to 
contribute; and now brought his action againſt the Engliſb underwriters 
for the amount of that contribution. Lord Kenyon.— By the law of Eu. 
land, a lender upon re/þonentia is hot liable to average loſſes, but is enu- 
tled to receive the whole ſum advanced) provided that the ſhip and cargo 
arrive at the port of deſtination.” The plaintiff contends that, as by the lau 
of Denmark, fuch lenders upon reſpondentia are liable to average, and bound 
to: contribute accordng to the amount of their intereſl, the inſurer mult 


anſwer to them. The Danis conſul has proved that he received a judg- 
ment of the court of Copenhagen, the dectetal part of which proves the law 
of Denmark to be as the plaintiff has ſtated it. The opinions of ſeveral men 
of emisence in that country have been offered on each ſide, but I reſet 
them, becauſe the ſolema decifion of a court of competent juriſdiction is G 
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much greater weight than the opinions of adyocates however eminent, or 

even than the extrajudicial opinions of the moſt able judges. It ſeems, as 

if in this caſe the underwriters were bound by the law of the country to 

hi ch the contract relates. Verdict for the p aintiff. ; 8 

T bis is not the only caſe in which the inſurers have been holden liable 

to indemnify, the infured having been obliged by the law of a foreign eoun- 

try to pay a larger ſum than by the laws of England could have been de- 

manded : though to be ſure, in the caſe about to be quoted, there ſeems to 

have been an 5 proved, and upon chat the learned Judge much relied. 

It was an action on a policy of inſurance on a cargo of tiſh om Newfound- Newman v. 
land to any part of Spain, Phrtagat or Haly. The ſhip met with bad wea- pot 
ther, and put into Alicant and Leghorn to repair. The captain being owner, © 11. 
preſented a petition to the commercial court of Piſa, to adjuſt the 'general after Hl. 
arerage, as he had put in for the general benefit of all concerned. The 

court, according to its uſual courſe (which ſeems a yery extraordinary one), 

adjuſted the loſs by charging the eargo at its full value, but the ſhip at one- 

half, and the freight at one-third, and they alfo charged as a part of the ge- 

neral average, the ſeamen's wages and proviſions whilſt in port. The de- | 
fendant, as underwriter, had paid into court as much as would cover the 

average according to the memorandum in the policy, and the law and uſage 

of England. The queſtion was, Whether, the plaintiff having been com- 

relled to pay beyond that ſum according to the calculation of the ſentence 

of the court of Piſa, it was concluſive upon the defendant, and the plain- 

tiff was entitled to recover his average by the ſame ſtandard ? The pom 

called ſeyeral brokers, who ſaid, that, in repeated inſtances, they had ad- 

juſted averages under fimilar ſentences of the court of Piſa, and the under- 

writers, though with reluctance, had always paid them. Buller, J,—On 

the general law, the plaintiff would fail; but, in all matters of trade, ufage 

is a ſacred thing, I do not like theſe foreign ſettlements of average, which 

make underwriters liable for more than the ſtandard of Engi money. But 

if you are ſatisfied it has been the uſage upon the evidence given, it ought 
not to be ſhaken. The plaintiff had a verdict. 

It has been ſaid, that if the accident happen by the default of the bor- 
rower, or of the captain, the lender is not liable, and has a right to de- 
mand the payment of the bond. If, therefore, the ſhip be loft by a wi ful 
deviation from the tract of the voyage, the event has not happened, upon 


which the borrower was to be diſcharged from his obligation. This has been 
decided in ſeveral caſes. | 


An addition of debt was brought upon an obligation for 1 of Weſtern 
covenants in an indenture, wherein © was We! that fach a ſhip was in Y; WIdy. 

the ſervice of the Eaft India Company, and that it was to obey fuch orders . 
as they or their factors ſhould give; and that ſhe was deſigned for a voyage 

from London to Bantam, and from thence to China or Formoſa. The 

phintiff lent 5007. upon the hull of the ſhip, and the defendant covenanted 

to pay, if the ſhip went from London to Bantam, and returned from thence g 
directly to London, 5 50: if from London to Bantam, and from thence to 

China or Formoſa, and returned to London within 24 months 6501 If the 

returned not within 24 months, then to pay 5/. per month above 650l., till 

36 months; and if ſhe returned not within 30 months, then to pay 7 10l., un- 

let it could be proved by Widdy, that the ſhip returned not, but was loſt 

within 36 months. The ſkip, in fact, went from London to Bantam, and from 

thence to Surat, and other parts, and ſo returned to Bantam and in her voyage 

from Bantam to London was loſt within 36 months : upon which the pre- 

ſent action was brought. | # 5 
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The court inclined to be of opinion, that this ſhip having deviated fron 
the voyage deſcribed, in going to Surat, the plaintiff was not to bear the 
loſs, and was conſequently entitled to recover. They, however, too 
_ to deliberate ; and after conſideration, gave judgment for the plan. 

In another caſe of debt upon a bottomry-bond, the defendant pleaded, 
that the ſhip went from London to Barbadoes fine deviatione, and afterwards 
ſhe returned from Barbadoes towards Londen, and in her return was loft ix 
voyagio predic ; the plaintiff replied, that the ſhip in her return went fro 
Barbadoes to Famaica; and that after a ſtay there, ſhe returned from Jy. 
maica towards London, and was loft, and ſo ſhews a deviation, The 9. 
fendant rejoined, that ſhe was preſfed into the King's ſervice, and ſo wy 
compelled to go to Jamaica, which is the deviation pleaded by the plaintif, 
without this, that ſhe deviated after ſhe was preſſed. The plaintiff demy. 
red, and judgment was given for the plaintiff. The plea of the defendant 
is not good; for he pleads that the ſhip went from London to Barbados 
without deviation, and that in the return ſhe was loſt in the voyage 
aforeſaid ; but does not ſhew without deviation, Now the condition is 
ſo in expreſs words, and he ought to ſhew expreſsly that he has performed 
the words of the condition, | 

The ſame rule of deciſion has been adopted in the courts of equity. 

The plaintiff entered into a penal bond to pay 407. per month for ol, 
the ſhip was to go from Holland to the Spaniſh Handi. and to return to Eng. 
land: but if ſhe periſhed, the defendant was to Joſe his 5o/. The ſhip 
went accordingly to the Spaniſh iſlands, took in Moors at Africa, then went 
to Barbadoes, and periſhed at ſea. The plaintiff, being ſued at law upon 
the bond, came into equity ſuggeſting the /he deviation was through neceſſy. 
But his bill was diſmiſſed, except as to the penalty. 

It frequently happened that the borrowers on bottomry, or at reſpondn- 
tia, became bankrupts after the loan of the money, and before the event 
happened, which entitled the lender to repayment : by which means the 
debt could not be proved under the commiſſion, and the lenders were leſt 
to ſuch redreſs as they could obtain from the bankrupt, who had previoul- 
ly given up every thing to his other creditors. This beiog likely to prove 
a diſcouragement to trade, parliament was obliged to interpoſe ; -and it ac- 
cordingly enacted, That the obligee in any bottomry, or reſpondentia 
* bond, made, and entered into upon a good and valuable coniideration, 
* zona fide, ſhould be admitted to claim, and after the contingency 
« have happened, to prove his or her debt or demands in reſped of ſuch bond, 
in hike manner as if the contingency had happened before the time of the iſung 
& of the commiſſion of bankruptcy againſt any ſuch obligar, and ſhould be en- 
&* titled unto, and ſhould have and receive, a proportionable part, ſhare, 
« and dividend of ſuch bankrupt's eſtate, in proportion to the other credi- 
« tors of ſuch bankrupt, in like manner as if ſuch contingency had hap 
i pened before ſuch commiſſion iſſued : and that all and every perſon or 
« perſons, againſt whom any commiſſion of bankruptcy ſhould be awarded, 
« ſhould be diſcharged of and from the debt or debts owing by him, ber, 
«« or them, on every ſuch bond as aforeſaid, and ſhould have the benefit 
* of the ſeveral ſtatutes now in force againſt bankrupts, in like manner, 


to all intents and purpoſes, as if ſuch contingency bad happened, and 


i the money due in reſpec thereof had become payable, before tbe time 

« of che iſſuing of ſuch commiſſion.“ ; 
By the ſtatute-book it appears, that the maſters and mariners of ſhips, 
having taken upon bottomry greater ſums of money than the * of their 
venture, 
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Adventure, had been accuſtomed wilfully to caſt away, burn, or otherwiſe 

deſtroy the ſhips under their charge, to the great loſs of the merchants and 

owners: it was therefore enacted, That if any captain, maſter, mariner 1 Cha. 2. 
« gr other officer belonging to any ſhip, ſhould wilfully caſt away, burn, 
« of otherwiſe deſtroy the ſhip unto which he belonged, or procure the 
« (ame to be done, he ſhould ſuffer death as a felon.” The duration of 

this act having been limited to three years, it became extinct: but the ne- 1 f 2 1 
ceſſity of ſuch a proviſion was ſo great, that a ſimilar law was made a few Cha. 2. 
years afterwards, and is ſtill in force. c. 11. $ 12. 


—— 


(L) Of Bills of Exchange. 


1. Of the Nature and different Kinds of Bills of Exchange and 
Negotiable Notes. 


1. Of Foreign Bills. 
But bills of exchange and promiſſory notes, though, according to the, l Rep. 
general principles of the law, they are to be conſidered only as evidence 445. Peck- 
of a ſimple contract, ale yet ſo far regarded as ſpecialties, that unleſs the ham v. 
coatrary be ſhewn by the defendant, they are always preſumed to have 8 
been made on a good conſideration; nor 1s it incumbent on the plaintiff, 3 Geo. 4 
either to ſhew conſideration in his declaration, or to prove it at the %% 2 14. 
trial. Foreign bills were always entitled to this privilege ; but it was not Raym 558. 
without a conſiderable itruggle that it was extended to inland bills; and Frag Rep. 
notes are indebted for it to the ſtatute of Queen Anne. 7. 
| Page 603 
( Bulls of exchange) Here it may be proper to mention, that uſance between London and any 
perk of France, is thirty days af er date — Between London and the following places; Ham- 
urgh, Amſterdam, Rorterdam, Middleburg, Antwerp, Brabant, Zealand, and Flanders, is one 
calendar month aiter the date of the bill.— Between London and Spain and Portugal, two calen- 
dar months. — Between London and Genoa, Leghorn, Milan, Venice, and Rome, three calendar 
months.—'The uſance of Amſterdam, on Italy, Spain, and Portugal, is two months.-On France, 
Flanders, Brabant, and on any place in Holland, or Zealand, is one month. —On Frankfort, Nu- 
remberg, Vienna, and other places in Germany on Hamburg and Breſſau, fourteen days after 
fight, ewe uſances twenty-eight days, and half uſance ſevea,—Half uſance when the uſance is one 
moath, ſhall contain fifteen days, notwithſtanding the inequality in the length of the months. 


| Where the time, after the expiration of which a bill is made payable, Starke v. 

is limited by months, it muſt be computed by calendar, not lunar months : O—— 
thus, on a bill dated the firſt of January, and payable at one month af- 8 
ter date, the month expires on the firſt of February. Eaſt v. 


Eſlington. 
I Salk. 130. 2 Ld, Raym. 816, Wegerſloff v. Kenn, 1 Str. 224. 


Where a bill is payable at ſo many days after ſight, or from the date, Bellaſs v, 

the day of preſentment or of the date is excluded, Thus, where a bill, Heſter, Ld. 
payable ten days after ſight, is preſented on the firſt day of a month, the * 
ten days expire on the eleventh; where it is dated the firſt, and payable Sayer, Sir. 
twenty days after date, theſe expire on the twenty-firſt, Where there is 829. 
no date, and the payment is directed to be made ſo many days after date, 
the date is taken to be the day on which it iſſued. 
A cuſtom has obtained among merchants, that a perſon to whom a bill 
8 addreſſed, ſhall be allowed a little time for payment, beyond the term 
mentioned in the bill; called days of grace. But the number of theſe days 
ranes, according to the cuſtom of different places. 


Great 
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; Great Britain, Ireland, Bergamo, and Vienna, three days, | f 


Frankfort, out of the time of the fair, four days. 

Laipfck, Naumburg, and Aug ſburg, five days. 

Venice, Amſterdam, Rotterdam, Middleburg, Antwerp, Cobgn, Breſta, 
Nuremberg, and Portugal, ſix days. | | 
Dan zicl, Koning ſberg, and France, ten days. 

Hamburg and Stockholm, twelve days. She Fic | 

Naples eight. Spain fourteen, Rome fifteen, and Genoa thirty days. 

Leghorn, Milan, and ſome other places in Italy, no fixed number. 

Sundays and holidays are included in the refpite days at London, Ns 
ples, Amſterdam, Rotterdam, Antwerp, Middleburg, Dantzick, Konings. 
berg, and France; but not at Venite, Cologn, Breſiau, and Nuremberg 
At Hamburgh, the day on which the bill falls due makes one of the days 
of grace, but it is not ſo elſewhere. 

In England, if the laſt of the three days happen to be Sunday, the bil 


is to be paid on Saturday. 


But bills payable at ſight, are to be paid without any days of grace. 

A Neal note, in its original form of a promiſe from one man to 
a ſum of money to another, bears no dhe rr to a bill of Exehanye, 
When it is indorſed, the reſemblance begins, for then it is an order by the 
indorſer to the maker of the note, who, by his promiſe, is bis debtor, to 
pay the money to the indorſee. This is the exact definition of a bill of ei- 
change. 

The indorſer of the note correſponds to the drawer of the bill; the mz- 
ker to the drawee or acceptor ; and the indorſee to the payee, or party to 
whom the bill is made payable. 

When this point of reſemblance is once fixed, the law is fully ſettled to 
be exactly the ſame in bills of exchange and promiſſory notes: and as ſome 


| confuſion has ariſen in the books from an inattention to the real analogy be- 


tween them, it may be proper to obſerve, that whenever the Jaw is repon- 
ed to have been ſettled with reſpect to the acceptor of a bill, it is to be con- 
ſidered as applicable to the drawer, or, as he may, with more propriety, 
be called, the maker of a note; when with reſpect to the drawer of a bill 
then to the firſt indorſer of the note: the ſubſequent indorſers and indorſeti 
bear an exact reſemblance to one another. 

Till the twenty- third of George III, theſe notes and bills were written 
on a plain piece of paper unſtamped : by a ſtatute made in that year, ce. 
tain duties were impoſed on every piece of vellum, parchment, or paper, os 
which bills and notes, falling under certain deſcriptions, ſhould be writen, 


engroſſed, or printed. By a ſubſequent act theſe duties are taken off, and 


others impoſed in their ſtead. . ; 
By this latter ſtatute, the duties on inland bills and notes vary according 
to the different claſſes into which they are diſtributed, by the proviſions af 
the ſame ſtatute. | 
One diſtinction is marked between thoſe in which the ſum expreſſed does 


not exceed 2000, and thoſe in which it exceeds that ſum. 


Of thoſe in which the ſum does not exceed 200). there are two gebeti 
diviſions ; thoſe payable on demand, and thoſe payable otherwiſe than on de. 
mand. | 

Of thoſe payable on demand a diſtinction is made between bills of er 
change, foals, or orders, for the payment of money on demand, and pro- 
miſery notes, or other notes for the payment of money to the brarer on 
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expreſſed in them, after their being re. iſſued, as he would have had at firſt. 
But of theſe there are two claſſes—thoſe which may be re-iſſued from time 
to time, after payment at the place where they were firſt iſſued ; and thoſe 
which may be re-ifſued from time to time, after payment, at tbe ſame place, 
or any other place, than where they were firſt iſſued. The firſt may 
be for ſums not exceeding 200/., the ſecond for ſums not exceeding 
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The letter kind may be re · iſſued without being ſubject to the duty a ſe- Ne 5 7, 8, 
cond time; and the holder haz the ſame remedy for the recovery of the ſum - 


Duties on Bills of Exchange, Drafts, or Orders, for the Payment of Fide $ 2. 


Money on demand. 


For any ſum amounting to 40s. not exceeding 5 guineas 


— exceeding 5 guineas, 30 - 
— exceeding > 4p k — X 50 NJ 
— — exceeding 50 — — 100 

— exceeding 100— — 200 - 
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For any ſum from 200 upwards - 


Duties on Bills of Exchange, Drafts, or Orders, payable otherwiſe than 


on demand, and Promiſſory Notes, or other Notes, payable otherwiſe 


than to the bearer on demant. 


For any ſum amounting to 40s. not exceeding (. 30 
exceeding C. 30 
exceeding 50 — 100 
exceeding 100 
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Duties on Promiſſory or other Notes payable to the bearer on demand, and 


re · iſſuable from time to time, after payment at the place where they were 
firſt iſſued. 
Ss 


For ſums amounting to 40s. not exceeding 5 guineas 
exceeding - 5 pguineas —=—L. 30 . 
exceeding C. 30 —>———— 50 
exceeding 8Þ_! FO ———— 1000 
m—— exceeding 100 ————— 200 


Duties on Promiſſory Notes, or other Notes, for the payment of money to 
the bearer on demand, re-ilſuable from time to time after any payment 
at the ſame place, or any other place than where they were firlt iſſued, 


With _— to Foreign Bills, drawn here in ſets, according to the 
m 


cuſtom of merchants, every Bill of each ſet is ſubje& to a (lamp duty as 


under, 
s, 
For ſums not exceeding C. 100 - - . 
For ſums exceeding - 200 not exceeding C. 200 
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The duties are payable by the drawers or makers of the bills or notes 
reſpectively; and the ſheet or piece of vellum or parchment, or the ſheet 
or piece of paper, on which the bills or notes are engroſſed, written, or 
printed, muſt be ſtamped before theſe are drawn; and the commiſkoners 
and their officers are prohibited from ſtamping any vellum, Qc. at any tine 
after any bill of exchange, promiſſory note, or other note, draft, or order, 
ſhall be engroſſed, written, or printed thereon | 
And it is enacted, that no bill of exchange, promiſſory note, or othernot, 
draft, or order, liable to the duties, ſhall be pleaded or given in evidence 
in any court, or admitted in any court to be good, uſeful, or available in lay 
or equity, wnleſs the vellum, &c. on which it ſhall be engroſſed, printed, 
written, or made, ſhall be ſtamped with a lawful ſtamp to denote the rate ot 


duty, or ſome higher rate or duty in the act contained. 


It is likewiſe enacted, that if any bill, Oc. for the payment of any ſun 
amounting to 407. or vpwards, be engroſſed, &c on vellum, c. which 
ſhall not be ſtamped, Oc. or which ſhall be ſtamped with a ſtamp of a lou. 
er denomination or value than by the act directed; there ſhall be due, ar. 
ſwered, and paid to his majeſty, Oc. the full rate or duty chargeable there. 
on, which ſhall be payable by and charged upon all and every perſon or 
perſons, ſeverally and reſpectively, who ſhall draw or make, and utter and 
negotiate, or cauſe to be drawn or made, and uttered and negotiated, any 
ſuch bill, {fc. on ſuch vellum, &c. not ſtamped, or ſtamped with ſuch 
cs duty, his, her, and their reſpective executors, adminiſtrators, aud 
gns. 

And any perſon who ſhall write or ſign, or cauſe to be written or ſigned; 
or who ſhall accept or pay, or cauſe to be accepted or paid, any of theſe 
inſtruments, without the proper ſtamp, ſhall, for every offence, forfeit the 
ſum of 20]. | ; | 

A. penalty of 20J. is alſo impoſed on any perſon who ſhall re. iſſue any 
of the re · iſſuable promiſſory notes, otherwiſe than is permitted by the 
a} 

Theſe penalties may be ſued for in any of the courts at Weſtminſler, for 
offences committed in England; and in the court of Exchequer in Scotland, 
for offences committed there, by action of debt, bill, plaint, or information, 
in which no eſſoin, privilege, wager of law, nor more than one imparlance 
ſhall be allowed. | 

And any juſtice of peace, reſiding near the place where the offence is 
committed, 1s authoriſed and required, on any information exhibited, or 
complaint made, to ſummon the party accuſed, and the witneſſes on either 
fide ; and, on due proof made, to give judgment for the penalty, and 10 


iſſue his warrant for levying it on the goods of the offender ; and unleb 


they be redeemed within fix days, to cauſe a ſale to be made of the goods 
taken under che warrant, rendering to the party the overplus, if any; and 
if goods cannot be found ſufficient to anſwer the penalty, to commit the d 
fender to priſon, there to remain for the ſpace of three months, unleſs ſuch 
pecuniary penalty ſhall be ſooner paid and fatizfied ; but the juſtice may m- 
tigate the penalty as he ſhall think fit, (reaſonable coſts and charges of the 
officers and informers, as well in making the diſcovery as in proſecuting the 
ſame, being always allowed, over and above ſuch mitigati on,) fo as fuch 
mitigation do not reduce the penalty to leſs thag'a moiety over and 

the ſaid coſts and charges provided, that any. one who ſhall feel himſell 
aggrieved by the judgment of ſuch juſtice, may, on giving ſecurity to the 


amount of ſuch penalty, together with ſuch coſts as ſhall be 1 
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cafe ſuch judgment ſhall be affirmed,. appeal to the next general quarter ſef- 
Gons for the county, riding, or place, which ſhall happen after 14 days 
next after ſuch conviction ſhall have been made, and of which appeal rea- 
ſonable notice ſhall be given, who are empowered to ſummon and examine 
witneſſes upon oath, and finally to hear and determine the fame ; and if 
the judgment be affirmed, the court may award the offender to pay ſuch 
coſts, occaſioned by ſuch appeal, as to them ſhall ſeem meet. 

And if any one, being ſummoned to give evidence before ſuch juſtice or 5 27. 
juſtices, ſhall refuſe to appear, without a reaſonable excuſe to be allowed 
by ſuch juſtice or juſtices ; or, appearing, ſhall refuſe to give evidence, 
every ſuch perſon ſhall forfeit the ſum of 4os. to be levied in the ſame 
manner as directed with reſpe& to the other penalties. 

The time limited for a common informer to ſue in is three months, ei- 24+ 25- 
ther in the ſuperior courts or before juſtices of peace ; and if a common in- 


x former ſue within that time, the penalties are divided in moieties between 

. the informer and the king, ; 

f If no informer ſue within that time, then the penalties are only recover - $ 28. 

e. able in the name of his majeſty's attorney general in England, or advocate 

x in Scotland, by information in the reſpective courts ; and the whole of the 

d penalties go to the king. | | 

, And. if any perſon {hall counterfeit, or procure to be counterfeited, any $ 29. 

0 ſtamp directed to be uſed by this act; or ſhall counterfeit or reſemble the 

od impreſſion of ſuch ſtamp on any vellum, Cc. or ſhall utter, vend, ſell, or 
expoſe to ſale, any vellum, Cc. liable to the duties, with ſuch counterfeit 

d; mark or impreſſion, knowing the ſame to be counterfeited ; or ſhall private- 

fe ly or fraudulently uſe any ſtamp or mark directed by this act to be uſed, 

he with intent to defraud his majeſty, c.; he ſhall be adjudged a felon, and 
ſhall ſuffer death as in caſes of felony, without benefit of clergy. 

any Drafts or orders for the payment of money to the bearer on demand, bear- $ 4- 

the ing date on or before the day on which the ſame are iſſued, and at the place 


from which the ſame are drawn and iſſued, and drawn on any banker or ban-' 
for RY +75 or perſon or perſons acting as a banker or bankers, and reſiding and tran. 
int acting the buſineſs of a banker within ten miles of the place where ſuch draft 


00, or order ſhall be actually drawn and iſſued, are exempted ftom the duty. 
7 And all ame and other notes and bills iſſued by the Bank of Eng- $ 5 - 
land are exempted from any ſtamp duty, on conſideration of the governors 

NE and company paying into the receipt of his majeſty's Exchequer and the 
* annual ſum of 1 2,000/, by half-yearly payments, 
aer It is alſo provided, that nothing in the preſent act ſhall be conſtrued to g 11 
40 pre legality to any bill of exchange or promiſſory note which was not legal 
unleſs ore. | 

| The Earl of Delorane drew a bill on Brecbnoch, requeſting him to yay Dawkes & 
= to Miſs Read, thirty-two pounds and ſeventeen hillings . . Pk 8 
ie of. s money, as ſoon as he ſhould receive it; which bill Brecknock aCcept- 2 2, 
« ſuch ed generally, . Bi Rep ate, 
ay mi Upon Brecknock's refuſing to pay, an action was brought againſt the draw- 
pf the er as on a bill of exchange, but judgment was given againſt the plaintiff for 
og the this among other reaſons, that it was payable out of a particular fund; and 
s foch WY" being odjected at the bar, that this bill was accepted by Brecknock gene- 
above ally, and in an unlimited manner ; it was anſwered by the court, that if 


imſell WY be bill bad been drawn accordingly in a general and unlimited way, both 
0 the the bill and the acceptance would have been good, but the acceptance here 


me ek reborn nock accepts it to pay out of Sieware's money, not out 


And 


—— I "#1 of 
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Banbury v. And on the ſame principle which governed thele caſes, an order from 
Lifſet, 2 the owner of a ſhip to the freighter, to pay money on account of f. cighy, 
Str. 1411. has been held to be no bill of exchange. | 

Pierſon v. However, fuch a bill from the freighters of a ſhip to the perſon to whom 

Dunlop, the freight is due, if good in other teſpects, would certainly not be bad 

Dougl. 571. becauſe it was made payable on account of freight, becauſe indiſputably there 

is a perſondl credit given to the drawer, the words on account of freight only 
expreſhog the conſideration for which the bill was given 

And there may be cafes where the inſtrument may appear at firſt ſight 

to be payable out of a particular fund, and in reality be otherwiſe, of which 


L cod deſcription the following cafe is one :—A. B. drew a bill of exchange, 4. 


v. Snee, ted 25th of May, by which he requeſted M*Leod © one month after date, 
ee « to pay to Snee, or order, gl. 10s. as his quarterly half. pay, to become 
* 100 the 24th of June to the 29th of September next by adyance,” 
762. Bar- M*Leod accepted it, and on his refuſal to pay, was ſued in the Common 
nard. 12, Pleas, where judgment being given againſt him, he brought a writ of error 
* in the King's Bench, and objected to the judgment that this caſe reſembled 
the former caſes, being payable out of a particular fund; but the court held 
that this bill was drawn on the particular credit of the drawer, not on that 
of the half. pay, for it was to be paid as ſoon as the quarter began, and whe. 
ther that ſhould ever become due or not; and the mention of the quarter]y 

half-pay was only a direction how the drawee was to reimburſe himſelf. 
| Of che diſtinction taken between bills and notes in this reſpect, the fol. 
Burchell v. lowing is an illuſtration :—* 1 promiſe to pay to William Burchell, the ſun 


4 « of 101. 127. three months after date, for value received out of the pre- 
1 < miſes in Roſemary-lane, late in the poſſeſſion of Thomas Rocver Sherwin,” 
I545. was held a good note under the ſtatute. 


3 Will. 213. But a bill or note muſt be abſolutely payable at all events, and not de. 
2 Burr. 325. pend on any particular circumſtance which may or may not happen in the 
common courſe of things. 4 
1 Cee Thomas Rogers made a bill of exchange, by which he requeſted Nager 
"5a ' Lynch to pay to Henry Haydoch, or order, the ſum of 147. 137 out of a 


 Raym. fifth payment, when it ſhould become due: this was held not to be a good 


1563. bill of exchange, on account of the uncertainty whether any fifth payment 

| | might ever become due, as well as on account of its being payable out of 
particular fund. | 

Kinęſton So, an order to pay money, provided the terms mentioned in certain 

2 Long, «:Jetters written by the drawer were complied with, is not a good bill 


20 8 5. though the acceptance admit a compliance with thoſe terms, for it was no 
Bayley. bill until after fuch compliance, and if it was not a bill when drawn, it 


Appendix. could never afterwards become one. 
3 hos. Its uncertainty in this reſpect was one reaſon of the determination in the 


cafe of Dawhkes againſt Delorane, it being an order to pay out of Seward 

money, when received, which might never happen. 
Smith v. So, a note * to pay a certain ſum of money, or to render the body of 
Boheme, 4 J. S, to priſon by ſuch a day, is not a note on which an action will ic 
3 2 1.4. by the ſtatute, after failure of rendering the body to priſon, becauſe it u 

17” 1206. not neceſſarily and originally for payment of money, but only became ſo by 

1362. 1396. 

matter ex pe fafo. ; 
Appleby v. 80, neither is a note “ promiſing to pay money, if another do not pay! 
ir 6 within a limited time; for this is only an eyentual promiſe. 
Mod. 363. 4 Vin, 240. pl. 16. 


$0, 
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(Al longb it bath) Bearderſiy v. Baldwin, 2 Str. 1151. 8. P. 


So, a note“ promiſing to pay to A. B. a ſum of money, value received ag 
on the death of a particular perſon, provided he leave me a ſufficient ſum 3 323. 
« to pay the ſame, or if I ſhall be otherwiſe able to pay it,” is not good Ry 
within the ſtatute, becauſe it is not abſolutely payable at all events, but de- 

ends on two contingencies, neither of which may ever happen. 

In the caſe of notes, however, it is not neceſſary that the time of pay- 
ment ſhould be abſolutely fixed ; it is ſufficient if, from the nature of the 
thing, the time muſt certainly arrive on which their payment is to depend. 

Thus, a note“ to pay to A. or order, fix weeks after the death of the Cooke v. 
% defendant's father, for value received,“ was held to be negotiable with- 22 
in the ſtatute, for there was no contingency by which it might never be- oa He 
come payable, but it was only uncertain as to the time, which, it was ſaid, 
was the caſe of all bills payable after ſight. 25 | 

So, a note © payable to an infant, when he the infant ſhould come of = en 
« age,” and ſpecifying the time when that was to be, viz, on the 12th —— * b 
% June 1750,” was held to be negotiable within the ſtatute, for it would Nelſon, 
have been clearly good, if it had been made payable on the 12th of June 1 Burr. 127. 
1750, which is a day certain, without mentioning that the plaintiff was 
then to come of age, and it is not the leſs certain from the addition of that 
circumſtance. | | | 

Thus, © a promiſe to pay within two months after ſuch a ſhip ſhall be Andrews v. 
« paid off,“ will make a good note: for the paying off of the ſhip is a thing Franklin 
of a publick nature, and morally certain SS, are wb 

| | Nu. If a private ſhip ? 


So, “ 1 promiſe to pay to George Pratt, or order, 8/. on the receipt of Evans v. 


- 


„ his the ſaid George Pratt's wages, due from his majeſty's ſhip the Suffolk, Underwood | 


« it being in full for his wages, and prize money, and ſhort allowance mo- mo 1 _ 


„ ney for the ſaid ſhip,” was held a good note on the authority of the laſt 
cale ; and there being an ayerment that the wages were received, the plain- 
tiff recovered. N | 

Neither will the addition of extraneous circumſtances vitiate a note. Chadwick 
Thus, “I do acknowledge that Sir Andrew Chadwick has delivered me all v. Alien, 
the bonds and notes for which 4000. were paid him on account of Colo- Str. J06. 
nel Synge, and that Sir Andrew delivered me Major Graham's receipt 
and bill on me for 10/, which 10l. and 151. 54. balance due to Sir Aa- 
drew. I am ſtill indebted for, and do promiſe to pay;“ is good. 

The words “ value received,” being in general inſerted in bills and notes, 
there ſeems to have been ſome doubt, whether they were eſſential: io one gave 
cale, where the want of theſe words was objected, a verdict was given on v. Liffet, 
that account againſt the initrument, but that caſe ſeems to be of very doubt- 2 Str, 14r_ 
ful authority: in a ſubſequent cafe the ſame objection was made, but as the Panke. v 
inſtrument was clearly defective on another ground, the court gave no opi- . 


nion as to this point. e 
On ſeveral occaſions it appears to have been ſaid incidentally by the court port. 283. 
and at the bar, that theſe words are unneceſſary. Barnard. 
‚ K. B. 88. 


8 Mod. 267, 1 Show. 5. 497. 2 Ld. Raym, 1556, x438r, Lutw. 889. 1 Mod. Eat, 310, 


And the point is now fully ſettled, that they are not neceſſary ; for as White v. 
theſe inſtruments are always preſumed to have been made on a valuable con- . 
ſideration, words which import no more cannot be eſſential. 25 Geo, 3. 


Bayley, Appendix, N, 3. 
Vor. VII. Oo 7 Whbether 
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| Whether it be eſſential to the conſtitution of a bill of exchange, that | 
'- Wu ſhould contain words which render it negotiable, as “to order,” or 440 
'v. Liffet, © bearer,” ſeems not, hitherto, to have received a direct judicial deciſion. 
2 str. 1212. There are two caſes in which the want of ſuch words was taken as an ex. 
Dawkes v. ception, but as there were other objections on which the bill was in bot 
8 , Caſes held to be bad, it was not thought neceſſary to decide on that point, 
Chamber. In another caſe the ſame exception was taken and over - ruled, but unde; 
Iyne v. De- ſuch circumſtances as that the point was not generally determined. The 
larive, defendant had given the plaintiff a draught on one Heddy, for the payment 
2 Will. 353. of a ſum of money for work done by the plaintiff for the defendant: the 
- plaintiff bad neglected to demand payment for a conſiderable time after the 
draught was due; and in the mean time Heddy became inſolvent, The 
plaintiff brought his action for work and labour, and the defendant at the 
trial proved his baving given this draught to the plaintiff in payment. Bu 
not being payable to the plaintiff or order, the jury conſidered it as not be- 
ing a bill of exhange, and gave a verdict for the plaintiff. On an applies 
. - tion for anew trial, the court thought it unneceſſary to decide on the gene. 
ral queſtion, whether words importing negotiability were eſſential to the 
conſtitution of a bill of exchange, becauſe they were of opinion that by ac. 
cepting the draught, and A it ſo long after it became payable, the 

plaintiff had given credit to Heddy, and diſcharged the defendant, 
Per Lord Yet it has been ruled that ſuch words are not neceſſary in notes, and 
e that the perſon to whom they are made payable may maintain an action on 
3 them, within the ſtatute, againſt the maker. And there are ſeveral caſes 
Ca. temp. in the books of reports where ſuch words were omitted, and no exception 
Hardw- taken on that account. The reaſon of this indulgence to notes may be, 
258. that they have leſs reference to trade and diſtant commerce, being proper- 
ly no more than engagements between party and party; and the ftatute 
being remedial, the benefit of it has been extended beyond the litenl 

words, fx 

It muſt alſo be obſerved, that in moſt of the caſes where the ſeveral in- 
ſtruments have been denied the privilege of bills and notes, it is not, for 
that reaſon, to be concluded that they are of no force : when the fund from 
which they are to be paid, can be proved to have been productive, or the 
contingency on which they depend has happened, they may be uſed u 


evidence of a contract, according to the circumſtances of the caſe, or ac 


cording to the relation in which the parties ſtand to one another. 
- Maber v. William Watts, a merchant, who traded to Gibraltar, employed Miſe 
Maſſias, Maffias as his factor there, who uſed to conſign Watts's goods to certain 
Bl Rep. agents in Barbary for ſale. Maſas uſed to keep an account with the agents 
; and another with Watts, but Watts had no communication with the agents. 
On the 21ſt of May 1772, Watts drew a bill in the following terms, for 
the balance of an account that day ſtated between him and Maler aud 
Kentiſh, merchants, with whom he had dealings : 
« Sir, pleaſe to pay to Meſſrs. Maber and Kentiſh, or order, 195% 14 
4 1cd. out of the produce of goods you have of mine, now lyiog at Gibro- 
© tar, Barbary, and Leghorn, as ſoon as the ſame ſhall come into you! 
* hands, after diſcharging the preſeut acceptances. | 
« To Mr. Moſes Maſfias, | Wir ria Warts.” 
No. 63, Preſcot-flreet.” 
Wich bill Maſfias accepted in the following words underwritteo, 4 
% agree to conform to this order, | Moss M8148. 
ore this bill was paid, M atts became a bankrupt, and Maſfias refub"; 
payment, an action was brought againſt him for ( money had and ＋ 
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« to the uſe of the plaintiff.” On the trial it appeared, that Maffias had 
large quantities of goods of Watts in his hands in 1773, to the amount of 
1637, and more in 1772, That he had paid large ſums for Watts, but 
whether for engagements prior to 1772, or not, did not appear. 
The defendant gave evidence of ſeveral prior engagemenits, but theſe did 
not cover the whole account; and alſo that there was, at the time of ac- 
ceptance, and ſtill remained, a balance due to Maſfias himſelf of 870l. 
There was a verdi& for the plaintiff; and an application being made by 
the defendant for a new trial, the court obſerved that the queſtion was, 
Whether the defendant had in his hands igg5/. for the uſe of the plaintiff? 
He was proved to have had goods to the amount of 1657/., and that his ac- 
ceptances, in the common and technical ſenſe of the words, as applied to 
bills of exchange, together with certain other indorſements by which he 
had engaged himſelf to pay money for Watts, left a balance in his hands 
more than ſufficient to pay the plaintiffs ; if the balance of 870/. due to 
Maſjias himſelf, be excluded. For this balance, then unliquidated, it 
never could have been meant to provide, ner was it meant that the bill or 
its acceptance ſhould be ſubject to it, for then there would have been fraud 
in the drawer, and alſo in the acceptor ; both knew, or mult be ſuppoſed to 
have known, at leaſt Maffias knew how the balance then ſtood. It he 
meant to have reſerved his own balance, he ſhould have made A ac- 
ceptance; but having accepted it generally in the terms of the draft, ſubject 
only to prior acceptances, he ſhall not ſhelter himſelf by this concealed : 
balance due to himſelf in the courſe of a running account. | 
It having been found by experience, that trade and commerce ſuffered Yide Pre-. 
materially from the circulation of bills, notes, and drafts for very ſmall ſums, * to ſt. 
which paſſed as caſh, and many of them being made payable under certain gh My 3 
terms and reſtrictions with which the poorer ſort of manufacturers, artiſi- 
cers, labourers, and others could not coinply, without ſubjecting them- 
ſelves to great extortion and abuſe, the legiſlature has thought proper to lay 
certain reſtraints on bills or notes under a limited ſum. | be. 
All notes and bills for the payment of any ſum under twenty ſhillings, a5 mg" 2 —_ 
which had been iſſued before the 24th of Fune 1775, were made pa 0 30 
on demand. + 
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| 48 Notes and bills for leſs than twenty ſhillings, iſſued after the 24th of 5 . m4 

a June 1775, are declared void. And any perſon publiſhing or uttering ſuch $ 2. 1 
bills or notes, or in any manner engaged in the negotiation of them, is 4 1635 

Miſe liable to a penalty of not more than 200. nor leſs than 5l., to be recoyered = 

and applied in the manner pointed out by the ad, which was to continue for Ps 
hve years. $13- 4 ; 
The good effects of this act being found, further proviſions for the ſame 19 Geo. 3+ 7 
purpoſe were made by another two years aſter. | . 30. val 
All promiſſory or other notes, bills of exchange, or drafts, or under- 5 2. _— 

takings in writing, being negotiable or transferable, for the payment of Fl. 

201., or for any ſum of money above that ſum and leſs than 5/, or on bat! 
which 20s., or above that ſum, and leſs than 5/., ſhall remain undiſcharged, 1 
iſſued after the firſt of January 1778, ſhall ſpecify the names and places of 4 
abode of the perſons reſpectively to whom or to whoſe order they ſhall be 
made payable ; ſhall bear date before or at the time of drawing or iſſuing 
them, and not on any ſubſequent day ; ſhall be made payable within the 
ſpace of twenty-one days next after the day of the-date ; and ſhall not be 
transferable or negotiable after the time limited for the payment: and 
every indorſemen TI CREE ion of that time, —_— 
2 a 
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date at or before the time of making it, and ſhall ſpecify the name ans 
place of abode of the perſon or perſons to whom of to whoſe order the ms. 
ney is to be paid: and the Ggning of every ſuch note, c., and alſo every 
+ indorſement, ſhall be atteſted by one ſubſcribing witneſs at the leaſt; and 
all notes, Oc. of the above deſcription not having theſe requiſites ſhall be 
utterly void. . : | 
8 2. The ſame penalties, recoverable in the ſame way as in the former ad, 
are impoſed on every one uttering, publiſhing, or negociating ſuch noten 
| c. without the requilites preſcribed. | 
83. And all negotiable notes, c. iſſued before the 1ſt of Janunry, for ary 
ſum between the ſum of 20s. and 57., or on which 205. or leſs than 5. re 
mained undiſcharged, are made payable on demand. | 
84. And this act and the former act are continued not only for the reſidue of 
the ſive years of the former, but alſo for other ſive years. I 
nip 3. And by a ſubſequent ſtatute, both the former are made perpetual, 
C. 16, „ | 
3. Who ſhall be ſaid liable to the Payment thereof; and therein of ſuioy 
15 the Drawer, Indorſer, or Acceptor. 


Neither is the engagement of an indorſor diſcharged by an ineffectual a- 
| : ecution againſt the drawer, or any prior or ſubſequent indorſor. 
22 „A bill was indorſed by Sheridan, and afterwards by one Boon, and cane 
w Bl. Rep: into the hands of Hayling, who ſued Boon, and took him in execution, 
1235. and afterwards let him out on a letter of licence without paying the debt, 
He then ſued Sheridan, and held him to bail: Sheridan not paying the bil, 
Hayling brought a third action againſt Mulball, one of the bail, who inſt 
ed that the debt was ſatisfied by the impriſonment of Boon. But it ws 
obſerved by the court, that each indorſor is independent of the reſt, and 
that the bill - holder had a right to fue all the indorſors till the bill was fv 
. + tisfied ; the law indeed fo highly regards the liberty of the ſubject, that 
the taking of his body in execution is, with reſpe& to bim, a full fatisfic- 
tion of the debt. But it only operates as a diſcharge to the identical per- 
ſon, ſo impriſoned ; it does not diſcharge even his goods after his death, 
ſince the ſtatute of James the Fi:ſt. The remedy ſtill remains, after the 
; death or diſcharge, againſt every other indorſor. 
Page 608 | 
(It hath been) And it is now ſettled, that to entitle the indorſee to recover againſt the inderſa 


of an inland bill of exchange, it is not neceſſary to demand the money of the firit drawer. ha. 
lin v. Adamſon, 2 Burr. 669. 
Page 609 + | ö 

Ua dorſement is a) But a blank indorſement will transfer the property, and is more ſrequert 
than an indorſement in full. Its effect is, to render the bill or note aftcr»ards transſetable by 
delivery only as if it were payable to bearer, for by only writing his name, the indorſor ſhevi 


his iutention that the inſtrument ſhould have a general currency, and be transferred by every pd 
ſeſſor. Dougl. 633. 639. 2 


(So, if 4 having) Hence, a man to whom a bill was delivered with a blank indorſcment, 30d 
who carried it for acceptance, was admitted, in an a ion of trover for the bill againſt the dranee, 
to prove the delivery of it to the latter. Lucas v. Haynes, I Salk, 130. 2 Ld. Raym, 871. 


(As ts the) It is abſurd to indorſe them: they paſs merely by tranſer. Vids inſra. 


Miller v. A bank note for 21/. 105. payable to one William Finney, or bearer, 0 
1 ., demand, was ſent by Finney under convoy by the general poſt to his co 
I 4 ' reſpondent in Oufergbire x the mail on the ſame night was ende 4" 
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among others taken and carried away by the robber; it after- 
ARE into the poſſeſſion of one Miller, — ee for a full and 
valuable conſideration, in the uſual courſe of his buſineſs, without any no- 
tice or knowledge of its having been taken out of the mail. Finney, hear- 
ing of the robbery, applied to the bank to ſtop the payment of this nate, 
which was ordered, on his entering into ſecu ity to indemnify the bank: 
Miller aſterwards preſented the note for payment, and delivered it to Race, 
a clerk of the bank, who refuſed either to pay it, or redeliver it. Miller 


brought an action of trover againſt Race, for the recovery of the note; 


and a caſe ſtating theſe circumſtances coming before the court, it was held, 


that the plaintiff was entitled to recover; becauſe there appeared no cir= ' 


cumſtance of colluſion in him; he had taken the note in the uſual courſe 
of his buſineſs, for a valuable conſideration, and the currency of theſe 
notes and the nature of trade required that the fair holder ſhould be pro- 
tected even againſt the true owner, who could only recover. them back 
from the finder, or any other perſon who had given no value for them. 


Vaughan, a merchant in London, gave to Bicknell, one of his ſhips huſ- — v. 
; Burr. 


or bearer: Bicknell loſt the draft: the perſon who found it, or at leaſt was 1576. 1 Bl. 
in poſſeſſion, however he might have obtained that poſſeſhon, went four Rep. 483. 


bands, a draft on his banker, Sir Charles Aſgill, payable to ſhip Fortune, 


days after the note was payable, to the ſhop of Grant, a tradeſman at 
Portſmouth, and having bought ſome tea, gave him the note in payment, 
and deſired to have the balance. Grant ſtepped out to make inquiry who 
Vaughan might be, and being informed he was a reſponſible man, and that 
the note was in his hand-writing, gave the charge out of the note, retain- 
ing the price of the tea. Yaughan being appriſed that Bicknell had loſt the 
note, ſent notice to Sir Charles Aſgill not to pay it. Payment being ac- 
cordingly refuſed, Grant brought his action againſt Vaughan as the drawer. 
The cauſe was tried by a ſpecial jury of merchants, who found for the 
defendant. On an application for a new trial, the court held, that theſe 
notes were transferable by mere delivery, and however the true owner may 
have loſt them, the fair poſſeſſor for a valuable conſideration was entitled 
to the money, and therefore granted a new trial. 


The ſame principle applies to the caſe of a bill negotiated with a blank. 
indorſemeat. | 


A bill was drawn at Halifax, by Rhodes and another, on Smith, Payne, Peacock . 
and Smith, bankers in London, payable to Wilkam Ingham, or order, thirty- Rhodes et 


one days after date, for value received. Iagbam indorſed it in blank * By 


Jobn Daltry received it from him, and indorſed it in the ſame manner, and 
delivered it to Foſeph Fiſher ; it was ſtolen from Fiſher at York, without 


any indorſement by him: Peacock, a mercer at Scarborough, afterwards te- 


ceived it from a man unknown, who called himſelf Milliam Brown, and 
by that name indo-led it to Peacock, of whom he bought cloth and other 


wucles in the way of his trade as a metcer, and gave him that bill in pay- 


ment, receiving the balance in caſh and ſmall bills: it appeared, that Pea- 
ck did not know the drawers, but had, ſeveral times before that, receiv- 
ed bills drawn by them, which were duly paid. Peacock tendered this 
bill for acceptance and payment to the drawees, who refuſed ; on which he 
brought an action as the indorſee of Ingbam againſt the drawers. A ver- 
dig by conſent was found for the plaintiff, fubje& to the opinion of the 


court of King's Bench, on a ſpecial caſe ſtating the preceding facts. The 
court held, that there was no diffexence between a bill or note indorſed 


dank, and one payable to bearer, They both paſs by delivery, and poſ- 
1 
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ſeſhon proves property in both caſes. The holder of either cannot with 
propriety be conſidered as affignee of the payee. An affignee muſt take.the 
thing affigned, ſubje& to all the equity to which the original party wi, 
ſubject: if this rule were applied to bills and notes, it would top their cur. 
rency ; it would render it neceſſary for every indorſee to inquire into al 
the circumſtances, and the manner in which the bill came to the indorſor: 
but the law is now clearly ſettled, that a holder coming fairly by a bill or 
note, is not to be affected with the tranſaction between the original parties, 
except in ſuch caſes as depend on particular acts of parliament. 

But a transfer by indorſement, where that is neceſſary, can only be made 
by him who has a right to make it, and that is ſtrictly only the payee, dt 
the perſon to whom he or his indorſees have transferred it, or ſome one 
claiming in the right of ſome of theſe parties. | 

Where a bill or note is drawn in favour of two or more in partnerſhip 
with one another, an indorſement by one will bind both, if the inſtrument 
concern their joint trade: ſo, where it is in favour of them or eicher of 
them, an indorſement by one is a ſufficient transfer, though they be not in 
| partnerſhip. X 
Corvick v. So, where a bill drawn by two is made payable to them or their order, 
2 it would ſeem from principle that either might transfer without the other; 
Mt — 3 for when two perſons join in the ſame bill, they hold themſelves out to the 
: world as partners, and, for that purpoſe are to be treated as ſuch ; and 
when a bill goes out into the world, the perſons to whom it is negotiated 
are to collect the ſtate and relation of the parties from the bill aſe, If 
they appear on the bill as partners, it may be of leſs public detriment to 
ſubje& them to the inconvenience of being treated as ſuch, than to permit 
them to deny that they are ſo. But there is an univerſal uſage among all 
the bankers and merchants in London, that in ſuch a cafe, an indorſement 
by one of the payees only is void. ; | 
If a man become bankrupt, the property of bills and notes of which he 
is the payee or indorſee, veſts in his aſſignees, and the right to transfer i 
Beawes, in them. And if in fact he indorſe a bill or note after kis bankruptcy, and 


- 469, 470. that be diſcovered before it be paid, the aſſignees may recover it back from 


his indorſee in an action of trover ; and if the money be received, they 

may recover the money in an action for ſo much money paid to their uſe. 
Rawlinſon If he die, it devolves to his perſonal repreſentatives, his executors, ot 
” adminiſtrators ; and they may indorſe it, and their indorſee maintain an 
2 Str. 1160. action, in the ſame manner as if the indorſement had been by the teſtator 
2 Barnes, or inteſtate. But on their indorſement they are liable perſonally to the 


132. cited ſubſequent parties, and not as executors ; for they cannot charge the el. 
2 Burr. fects of the teſtator. 


1225. 1 
Term Rep. 487. 


King, E. They may alſo be the inderſcer of a bill or note in their quality of ext 
1 cutors or adminiſtrators ; as, where they receive one from their teſtato! 
Rep. 487. or inteſtate, and in that character they may bring an action on it againl 


Fide alſo the acceptor or any of the other parties. 


20 Mod. 315. 
Id. Raym. A bill or note may be indorſed at any time after it has iſſued, even after 
8 the day of payment. However, the indorſement of a note after it is due, 


Rep. 80. throus a degree of ſuſpicion upon it, and in an action againſt the maker by 


the indorſee, the former is in ſuch caſe entitled to go into evidence to (hew» 
that the note has been paid as between him and the indorſer. 
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In an action by an indorſee of a promiſſory note, payable on demand, Banks v. 
againſt the maker, the defendant was admitted to give evidence, that the . 
note bad been indorſed to the plaintiff a year and a half afterwards z and - 1 4 
to impeach the conſideration, by ſhewing that it had originally been given 3 
for ſmuggled goods; and that payments had been made upon it at ſeveral 1788. 
times. There was no privity brought home to the plaintiff, but Mr. J. 

Buller was of opinion, that he ought to be nonſuited ; for he ſaid, it had 
been repeatedly ruled at Guildhall, that wherever it appears, that a bill or 
note has been indorſed over ſome time after it is due, which is out of the 
uſual courſe of trade, that circumſtance throws ſuch a ſuſpicion on it, that 
the indorſee muſt take it on the credit of the indorſor, and muſt ſtand in 
the ſituation of the perſon to whom it was payable ; and here, the · conſi · 
deration was illegal. He therefore nonſuited the plaintiff, 

In an action by an indorſee to a promiſſory note againſt the maker, it 4 
appeared, that the note was indorſed ſome time after It was due, and there 1 
Ppea f i Eaſt. 27 d. 
were many circumſtances which led the court and jury to conclude that it 3, B. R. 
was fraudulently obtained; whereupon a verdict was found for the defend- 3 Term 


ant, Upon a motion for a new trial, it was refuſed on the merits, and Rep. 83. | 
er, Buller I. at the ſame time ſaid, it has never been determined, that a bill 8 | 
er; or note is not negotiable after it becomes due; but if there are any circum- 
the {tances of fraud, and it comes into the hands of a plaintiff by indorſement 
and after it is due, I have always left it to the jury upon the lighteſt circum- 
ted ſtance to preſume, that the indorſee was acquainted with the fraud, The 
lf reſt of the court concurred in this opinion. | 
t to In an action by an indorſee of a promiſſory note againſt the maker, the Brown v. 
'mit plaintiff reſted his caſe upon the proof of the maker's and payee's hand- Davies, 
all writing. The note appeared on the face of it to have been drawn on the 3 Tenn 


ent och of Ofober 1788, payable to Sandal or order, and to have become due — 
| on the 13th of November : it had Sandal's indorſement upon it, and had 

u he been noted for non-payment. Whereupon the defendant's counſel offered. 

er is to prove theſe fats; that Sandal, having indorſed it in blank, delivered it 

and to Taddy, by whom it had been noted for non-payment. That on the 6th 

from of December, Sandal, having been paid by the defendant, the maker of the 


they note, took it up from Taddy, and afterwards, without the knowledge or 
e. conſent of the defendant, negotiated it to the plaintiff. But Lord Kenyon, 
3, Of being of opinion that, unleſs knowledge was brought home to this plain- 
in a0 


tiff, it would make no difference between theſe parties, rejected the evi. 
dence, and the plaintiff had a verdict. Upon a motion for a new trial, 
his Lordſhip concurred with the reſt of the court in granting it, confining 
himſelf however to this ground, that the note appeared to be noted for 
non-payment at the time the plaintiff received ir. 

It is no objection to the claim of an indorſee, that the indorſement to 


him does not contain the words © to order.“ | 


exe · Manning had given a promiſſory note to Statham or order; Statham aſ- More v. j 
ſtator iigned it to Witherbead, and Witherbead to More, who, on non-payment Manning, | 
inl at the time, brought an action againſt Manning: Ne . 
gal time, ght an a aga anning: on a demurrer to the de- 7G B. : 
claration, exception was taken, that the aſſignment to Witherhead was Hit. 6 G. * 11 
made without ſaying to him or order, and that therefore he could not aſ- cited 2 Burr. + 
* ſign it over to More, But it was held by the whole court, that the in- 1222. be 
5 Fi dorſement was ſufficient ; for if the original note be aſſignable, then, to 
aal whomſoever it may be aſſigned, he has the whole intereſt in is, and may ©. 
= align it as he pleaſes ; an aſſignment to him comprehends his aſſigns, iv 
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Acheſon v. Ia another caſe the plaintiff had declared on an indorſement made 
Fountain, William Abercrombie, by which he appointed the payment to be to Lowil 
1 LY: Acheſon, ** or order ;*? on the bill being produced in evidence, it appeared 
5 ag 457. to be originally made payable to Abercrombie, or order, but Abercronlie; 
cited a Burr. indorſement was only this.“ Pray pay the contents to Louiſa Acheſon.” 
1223. 6 It was objected, that the indorſement did not agree with the declatat. 
. on,” The court however gave judgment, on the ground of a gener 
propoſition in law, that a bill is negotiable without the addition of thy. 

words to the indorſement; the legal import of ſuch indorſement bein 
- that the bill was payable to order, and that the plaintiff might on this hate 
indorſed it over to another, who would have been the proper order of the 


firſt indorſor. 


Colonel Clive drew a bill, payable to Mr. Cambell, or order, on the 
2 Eaſt India Company, who accepted it; Mr, Cambell indorſed it to \r 


4 Burr. Robert Ogilby, but the words or order” being originally omitted, were 
1216. 1 Bl afterwards inſerted by another hand before the trial: Ogilby indorſed it ore 
Rep. 298. to Meſſrs. Edie and Laird, or order, and afterwards, before the paymen, 
became inſolvent: Edie and Laird brought an action againſt the Company 

as acceptors, who refuſed payment, on pretence that Ogilly had no right 

to aſlign to the plaintiffs : the real queſtion was, Who ſhould bear the lol; 

Mr. Cambell or the plaintiffs? for the Zaft-India Company, if they did 

not pay to the plaintiffs, mult pay to Mr. Cambell. The court were clearly 

of opinion, that the plaintiffs had a right to recover; that the law wa 

ſettled by the two laſt caſes ; that ſuch an indorſement as that to Gil) 

wWuas good, and gave the indorſee a right of indorſing over. 

22 et an indorſement may be reſtrictive, and then it operates to preclude 


Doug]: 629 the perſon to whom it is made from transferring the inſtrument to another, 


ſo as to give him a right of action, either againſt the perſon impoſing the 
reſtriction, or againſt any of the preceding parties; it may give a bare au- 
thority to the indorſee to receiye the money for the indorſor ; as if to ſay, 
% Pray pay the money to ſuch a one for my uſe,” or uſe ſich other ex. 
reſſions as neceſſarily import that he does not mean to transfer his intereſt 
in the bill or note, but merely to give a power of receiving the money, In 
ſuch a caſe it would be clear that no valuable conſideration had been paid; 
but the intention of reſtraint muſt appear on the face of the indorſement. 
Dougl. 649. So, if the payee direct by indorſement, that “ the within muſt be cre 
« dited to the account of a third perſon.” This is rot a transfer of the 
bill to that third perſon, but only an authority to the drawees to give him 
credit for ſo much; the payee does not mean to make himſelf liable as in- 
dorſor, or to enable the other to raiſe money on the bill, 

And, if in ſuch a caſe the drawee accept the bill, inſtead of cancelling 
it, and an indorſement be forged and the bill negotiated, the party who 
ſhall advance money on it muſt ſuſtain the loſs ; and if afterwards a friend 
of the drawer, by miſtake, pay the bill for his honour, the drawer may re. 
cover back the money, in an action for money had and received to his uſe; 
for it was the duty of the party advancing the money on the bill to read the 

ſpecial indorſement, and he muſt ſuffer for his negligence. 
Ancher v. I hus, where a bill was drawn by a houſe in Denmark on a houſe in Lan. 
_ 4 don, payable to a £4448 reſiding in Denmark, or his order, and the payee 
De 35. made ſuch a ſpecial iudorſement; the drawees accepted and gave notice to 
e the drawers and to the perſon in whoſe favour the indorſement was made, 
that they had received the bill, and placed it to the account of the latter; 
the clerk of the acceptors forged an indorſement to himſelf, or order, 1 
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the perſon. to whoſe account the money was to be credited, and diſcounted 
it at the bank; the acceptors failed before the day of payment, and afriend 
of the drawers went to the bank and paid the bill for their honour: the 
drawers afterwards recovered back the money from the bank, on the 
ground that this ſpecial indorſement reſtrained the negotiability of the bill, 
and that the money was paid by miſtake, | 
An indorſement may be made on a blank note. before the inſertion of 
any date or ſum of mon+y, in which caſe, the indorſor is liable for any 
ſum, at any time of payment that may afterwards be inſerted ;. and it is 
immaterial whether the perſon taking the note on the credit of the indorſe- 
ment knew whether it was made before the drawing of the note or not ; 
for in ſuch a caſe the indotſement is equivalent to a letter of credit for any 
indefinite ſum, | 
One Galley having had frequent money tranſactions with Ruſſel a banker, Ruſſel v. 
and having overdrawn his caſh account, Ruſſel ſuſpecting his credit, re- Lavgſtaffe, ? 
fuſed to advance him any more money, - without the addition of the name Dougl. $14. nh 
of ſome indorſor of whom he ſhould approve : on this Galley applied to | 1 
4 
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l ang flafſe, who indorſed his name on five copperplate checks, made in the 
form of promiſſory notes, but in blank, that is, without any ſum, date, or 
time of payment, mentioned in the body of the notes, Galley afterwards Mt 
filled up the blanks with different ſums and dates, an Rug diſcounted the ml 
notes. Galley becomes a bankrupt, and Ruſſel demanded payment of Lang 


alte, and, on his refuſal, brought an action, in which the court thought 1 | 
he was entitled to recover, though it appeared that he knew the notes were 4 
blank at the time of the indorſement. 1 
ude It is ſaid, that on a transfer by delivery, the perſon making it ceaſes to gank of } BY 
er, be a party to the bill or note; that ſuch a transfer is a ſale, and that he England v. a 
the who ſells it, does not become a new ſecurity, and is not liable to refund N-wman, | 7 
a the money if che bill ſhould not be paid, | 8 bn. 
lay, * 12 Mod. 241. Lambert v. Pack, 1 Salk. 128. 7th reſolution, | if | 
* : WY 1. 
ret But this can only be true to its full extent when applied to the caſe of a Kyd on i 
In demand by a ſubſequent party, when one or more have intervened between Bills of 14 
ad; him and the party againſt whom he makes the demand: as between the im- ach. 90. "8 
b. mediate parties to the transfer, this diſlinction muſt be taken, that when "3 
the bill or note has been given in payment of a precedent debt, or for a i 
valuable conſideration at the time of the transfer, without being diſcount- mm 


ed ; then, though the perſon who has given the money for the bill or note 
cannot recover againſt the perſon who received it, as indorſor, yet he may 
certainly recover in an action for money had and received for his uſe, as the 5 
transferrer muſt be underſtood to undertake that the bill. ſhall be duly paid. 44 
But if the bill or note be diſcounted for the accommodation of the tranſ- | 
ferer, then the transfer is a ſale, and the doctrine here laid down will 


apply. | 1 
; 7 | Page 611 be 
(It ſeems clear) See acc. 3 v. Shobrocke, 2 Wilſ, 9. In Pillans v. Van Mierop, per Lord * 3 
Mansfield, 3 Burr. 1672. Sproat v. Mathews, 1 Term Rep. 182. 33 
A drawee of a bill underwrote it thus : “ Mr. Jackſon, pleaſe to pay Moor v. [ li; | 
« this bill, and charge it to Mr. Newton's account.“ It was contended, Withy, Tr. 4 
that this was not an acceptance, for that the party did not mean to become 5 047 5 1 


particular fund. But the court held, that the under writing being a direc- 
tion to pay the ſum, it was of no importance to what account it was to be 
placed 


the principal debtor. It was only a direction to Jackſon, to pay out of a M. P. 20. | | 
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placed when paid: that was a tranſaction between the parties themſelyes, 

W and this was 1 ſufficient acceptance. 
owell v. A bill was ſent to the drawee for acceptance; he kept it for ten days be. 
3 : fore it became due without any objection; and whillt it continned l his 


hands, he entered it in his bill-book, under. a particular number and wrote 


the number on the bill, and at the bottom the day when it would become 
due, and then ſent it back, refuſing to accept it: it was proved, that it 
was the common practice of the drawee to enter and mark all bills in the 
ſame manner, whether he intended to accept them or not : the court ſeen. 
ed to think, that theſe circumſtances alone did not amount to an accept. 


dne. 
Smith vy. If a merchant be deſired to accept a bill on the account of another, and 
2 8 to draw on a third, in order to reimburſe himſelf, and in tonſequence he 


Rep. 269. draw a bill on that third perſon; the bare act of drawing this bill will not 
f amount to an acceptance of the other, for the party evidently ſhews he 
meant only to make himſelf liable, in caſe the bill drawn by him ſhould 
be accepted and paid. 
Beawer, An agreement to accept or honour a bill will, in many caſes, be equine 
4%. lent to an acceptance, and whether that agreement be merely verbal or in 
| writing is immaterial : if A., having given or intending to give credit to B, 
write to C. to know whether he will accept ſuch bills as ſhall be drawn on 
him on B.'s account, and C. return for anſwer that he will accept them; 
this is equivalent to an acceptance, and a ſubſequent prohibition to dias 
on him on B. 's account will be of no avail, if, in fact, previous to that 
1 prohibition, the credit has been given. 
* White, a merchant in Ireland, deſired to draw on the plaintiffs, Pilla: 
rop, 3 Burr. and Roſe, merchants at Rotterdam, for Sool. payable to one Clifford, and 
1663. propoſed to give them credit on a good houſe in London for their reim- 
burſement, or any other mode of reimburſement : the plaintiffs, in anſwer, 
deſired a confirmed credit on a houſe of rank in London, as the condition 
of their accepting the bill: White named the houſe of the defendants a 
that houſe of rank : the plaintiffs honoured the draft, and paid the money, 
and then wrote to the defendants, Van Mierop and Hoptins, merchants 
in London, deſiring to know whether they would accept ſuch bills as the 
. plaintiffs ſhould in about a month's time draw on their houſe for 800!. on 
the credit of W/zte : the defendants agreed to honour the bill; but, before 
it was drawn, White failed, and then the defendants wrote to the plait- 
tiffs, informing them that White had topped payment, and deſiring them 
not to draw, as they could not accept their draft. The plaintiffs however 
drew, holding the defendants not at liberty to retra& their engagement. 
And ſo held the court of King's Bench. 

Beawes, The mere anſwer of a merchant to the drawer that he will “ duly bo- 
454 Pier- © nor his bill,” is not of itſelf an acceptance, unleſs accompanied with 
8 circumſtances which may induce a third perſon to take the bill by indorſe 
572. 574. ment: but if there be any ſuch circumſtances, it may amount to an 2. 

1 Atk. 71x. ceptance, though the anſwer be contained in a letter to the drawer. 


Powell V. 


Malou e. And an agreement to accept may be expreſſed in ſuch terms as to pit? 
3 286. third perſon in a better condition than the drawer. If one man, to fl 
299. credit to another, make an abſolute promiſe to accept his bill, the drawer, 
or any other perſon, may ſhew ſuch promiſe on the exchange, to procure 
credit, and a third perſon adyancing his money on it, has nothing * 


1 } 
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with the equitable circumſtances which may ſubſiſt between the drawer and 


acceptor. | . A 
3. Whether an Acceptance may be qualified. 


e acceptance may dire& the payment to be made at a place different Biſhop v. 
3 nd in the bill, 5 the houſe of a banker; in which N 
caſe, if the holder negled to demand payment within a reaſonable time, r. 1195. 
and the banker afterwards fail, he muſt ſtand to the loſs. 

But if the banker continue ſolvent, the holder is not bound to prove a Smith * 
demand on the banker in an action againſt the acceptor. Den 


; taine, B. 
Trin. 25 Geo. 3. Bayley App. No. 5. 


An acceptance may alſo be © to pay when certain goods conſigned to Smith v. 
« the acceptor, and for which the bill is drawn, hall be fold ;” for it a_— 
would affect trade if factors were not allowed to uſe this caution when bills 52 
are drawn on them, before they have an opportunity to diſpoſe of 'the os | 
oods. | 0008 
; So, an acceptance on account of the ſhip Thetis when in caſh for the ur v. 1 
« ſaid veſſel's cargo” is ſufficient to bind the acceptor. , | 


U . . . 66 . * 2 Will. 9. 
On the ſame principle, an 2 to pay as remitted from the Banbury 

1 « place where the perſon on whoſe account the acceptance is made re- v. Liſſet, 

: « ſides,” ſeems binding after the remittance made. 28tr. 1212, 


But what ſhall be conſidered as an abſolute or conditional acceptance is 1 Term 
5 a queſtion of law to be determined by the court, and is not to be left to Rep. 182. 
the jury. 
10 A bill was drawn in New England for a ſum of money advanced there, Wilkinſon 
* for the repairs of a ſhip, of which Lutwidge, the drawee, reſiding at White. v. Lut- 
Wk haven, was the freighter. Wilkinſon, the holder of the bill, applied to a TRL. 
” merchant in London, to ſend the bill to Lutwidge for acceptance: the mer- 
Fe chant ſent it incloſed to the drawee, who by letter acknowledged the re- 
ey ceipt, and wrote thus : * The bill which you ſent me I will pay, in caſe 
I the owners of the Queen Ann do not; and they living in Dublin, I muſt 

* 
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* firſt apply to them; I hope to have their anſwer in a week or ten days : 
* 


I do not expedt they will pay it, but I judge it proper to take their ad- 
vice before I do, with which I requeſt you will acquaint Mr. Millinſon, 
'* and that he may reſt ſatisfied of the payment.” In another letter he 
wrote, © I have not had an opportunity of ſending the bill to Ireland, but 

vill take the firſt opportunity, and then will remit to the gentlemen con- 

** cerned, according to the promiſe.” The bill not being paid, an aQion 

was brought againſt Lutwidge, as acceptor, in which he inſiſted that theſe 

letters did not amount to an abſolute acceptance, but were only conditional, 

to pay in caſe the owners of the Queen Ann did not; and that his promiſe 

to procure payment from them was in favour of the plaintiff; but the Raymond. 
Chief Juſtice thought it was rather in favour of himſelf; that the letters 

were a complete acceptance, and amounted to this; that he wiſhed the 

holder of the bill to give him time to write to Ireland, but aſſured him that 

at all events the money ſhould be ſecured, whether the owners of the 

Ween Ann paid it or not. 

. Abill was drawn on Mathews, payable to one Lenox, or order, and by gproat v. 
indorſement came into the hands of Sproat : Sproat's clerk preſented the Mathews, 
bill for acceptance to Mathers, who lived in London, and who told him, 1 Term 

* that the drawer had conſigned a ſhip and cargo to him and another per- Nep. et 
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ME RCHANT. AND MERCHANDIZE. 
« ſon in Briftol; but as he could not tell whether the ſhip would arrive at 


* London or Briſtol, he could not accept at that time: the clerk, by the 
« conſent of Mathezvs, left the bill, and afterwards called, in compan 


with his maſter, to know) whether Mathews would accept the bill or not ; 


who, on being preſſed, declared ** the bill was a good one, and would 
© be paid, even if the ſhip were loſt.” | | 
The court held that this was only a conditional, hot an abſolute acc 


ance. Matheus had three events in contemplation ; the arrival of the ſhi 


at Briſtol; her arrival at London, or her being loſt : if the ſhip arrived in 


London, the cargo being conſigned to him, he would have effects to reim- 
burſe himſelf ; if ſhe. were loſt, he had the policy of inſurance, by which 
he could indemnify himſelf by recovering againſt the underwriters; but if 


Vid Dougl. 
286. 


ſhe arrived in Briffol, the cargo was conſigned to another, he would hare 
no effects: in either of the former events he meant to accept the bill; in 
the latter he did not. | 9 

If the acceptance be in writing, and the drawee intends that it ſhould 
be only conditional, he muſt be careful to expreſs the condition in writing 
as well as the acceptance; for if the acceptance ſhould, on the face of ir, 
appear to be abſolute, he cannot take advantage of any verbal condition 
annexed to it, if the bill ſhould be negotiated and come to the hands of a 
perſon unacquainted with the condition, and even againſt the perſon to 


whom the verbal condition was expreſſed, the burden of proof will be on 


Pierſon v. 
Dunlop. 
Cowyp. 571. 


Maſon v. 
Hunt, 
Dougl: 297, 


the acceptor. | | 
A conditional acceptance, whea the conditions on which it depends are 
performed, becomes abſolute, | 


Nichol was the captain of a ſhip of which Pierſon was the owner. The | 


ſhip was freighted with naval ſtores by M Lintot, who, being unable to diſ- 
charge the freight, drew a bill on Dunlop and Co. payable fifteen days al. 
ter ſight to the order of Nichol, and gave Nichol a certificate or navy bill, 
aſſigned to Dunlop and Co. as a ſecurity till the bill of exchange ſhould be 
accepted: Niahol indorſed the bill, and fent it to Pierſon, together with a 
letter from M*Lintot to Dunlop and Co. in which was incloſed the certih- 
cate which M*Lntot deſired them to tender at the Navy-office, and at the 
fame time he adviſed them, that he had drawn on them as above. On the 
2d of Oftober 1776, Pierſon ſent this letter, with the certificate incloſed, 
and alſo the bill of exchange, to Dunlop and Co.; when the bill was de- 
manded again the next day, the defendants delivered it up, ſaying, © it 
s would not be accepted till the navy bill was paid;“ but they refuſed to 
deliver the navy bill, ſaying, they would receive the money themſelves. 
It was held, that this was a conditional acceptance, which, on the receipt 
of the money, became abſolute. Nichol, the captain, had a lien on the 
naval ſtores for his freight; the certificate was a ſecurity for that freight; 
it was given into his poſſeſſion as a pledge for the money tilt the bill ſhould 
be paid It was not ſent to Dunlop and Co. by the poſt in the ufual courſe, 
but was incloſed to 7 0 as his ſecurity. He was therefore not bound to 
part with it till the bill was accepted. Dunlop and Co. by detaining it, 
and ſaying that the bill would not be accepted till the navy bill ſhould be 
paid, undertook, on that event, to accept and pay the bill of exchange. 
But if the conditions, on which the agreement to accept a bill is 

be not complied with, that agreement will be diſcharged. 

As, if a merchant undertake to accept bills to a certain amount, on con- 
dition that a' cargo of an equal value be conſigned to him, and an 


7 . — 
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given for inſurance ; if the cargo conſigned do not equal the Nin OY 
not bound to accept. | . 


according to its tenor for his account, and he fails without making proviſion 456. 
for its payment. 45 acceptor muſt diſcharge the bill, and can have no re- 
againſt the drawer. | | . 2 

f the drawee do not chooſe to accept on the account of him for 14. ibid. 
whoſe account he is adviſed the bill is drawn, he may accept for the ac- 
count and honour of the drawer. f 

Or, if a bill, made payable to order, be indorſed by a ſubſtantial man 
before acceptance be demanded, the drawee, if he have any doubt about 
the drawer, or of him on whoſe account it is drawn, may accept it for the 
honour of the indorſor ; but in this caſe he muſt firſt have a formal proteſt 74. ;bd. 
made for non-acceptance, and ſhould ſend it without delay to the indorſor 
for whoſe honour he has accepted it. 


this effect with reſpe& to the ſecurity of the acceptor, that they give him 
a tight to call on the party for whoſe honour he accepts; and in the caſe 
of an acceptance for the honour of the indorſor, on him and all the parties 
before him; whereas a ſimple acceptance, according to the tenor of the 
bill, gives him a remedy only againſt the drawer, or againſt him on whoſe 
account the bill is drawn, as the caſe may be. | 

The method of accepting ſupra protelt is this; the acceptor mult perſo- 
nally appear with witneſſes before a notary, { whether the ſame who pro- 
teſted the bill or not, is of no importance,) and declare that he accepts 
ſuch proteſted bill in honour of the drawer or indorſor, &c. and that he 
will ſatisfy the ſame at the appointed time; and then he mult ſubſcribe the 
bill thus, Accepted ſupra proteſt, in honour of T. B.“ &c. 


intended for the honour of the drawer, yet it may equally bind the indor- 
ſor, and in ſuch a caſe it mult be ſent to the latter. 


perſon after proteſt for non-acceptance may accept fopra proteſt for the ho- 
nour of the bill or of the drawer, or of any particular indorſer : if he ac- 
cept for the honour of the bill or of the drawer, he is bound to all the in- 


dorſees as well as to the holder: if in honour of a particular indorſor, then 
to all ſubſequent indorſees. 


againſt that perſon, who is bound to ſatisfy him as if he had acted entirely 
by his directions, for his commiſſion, poſtage, and other charges. 


, ſupra proteſt by. a third perſon, the drawee, on receiving freſh advice and 
5 orders, determine to accept and pay it, the acceptor ſupra proteſt may 
a, permit him, though the holder cannot be obliged to free him from his ac- 


ceptance; and if the two acceptors agree, the drawee mult pay the other 


his commiſſion, charges, Cc. as it was by his acceptance that the bill was 
prevented from being returned proteſted. I 


his approbation of the acceptance, then he may ſafely pay the bill wichout 
way proteſt for non-payment. But if- the perſon, for whoſe honour the 
was accepted, either return no anſwer to the advice, or expreſs a dif. 
approbation of the acceptance, then the acceptor ſupra proteſt ou ae 
4 10 5 
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When a bill is drawn for the account of a third perſon, and is accepted Beawes, 


Such acceptances as theſe are called acceptances ſupra proteſt ; and have 19. 458. 


But this acceptance ſupra proteſt may be ſo worded, that though it be 14. 49. 


If the perſon on whom the bill is drawn refuſe to accept it, any third 14. ibid. 


Any one accepting a bill ſupra proteſt, though without the orders or Prawes, 
knowledge of the perſon for whoſe honour he accepted it, has a remedy 457» 458. 


If a bill be proteſted for non · acceptance, and after it has been accepted 7. 457, 


If the acceptor of a bill for the honour of the drawer or indorſor, receive 14, 452, 
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a formal proteſt to be drawn up for non-payment againſt him to whom the 
bill was directed, and on his continuing to refuſe payment, muſt pay i 
for him. | | 


I tid. When a bill is proteſted for non-payment, any man may pay it under 


proteſt, for the drawer's or indorſor's honour, even he who made or he 

who ſuffered the proteſt ; but he muſt previouſly declare before a Notary, 

for whoſe honour he diſcharges it; and of this the notary mult give an xc. 

count to the parties concerned, either jointly with the proteſt, or in a fe. 
parate inſtrument. | 

Beawes, He now diſcharges a bill proteſted for non-payment, in honour of the 


459. drawer, has his remedy againſt the latter, but not againſt the indorſors; 


but he who diſcharges a bill proteſted for non · payment, in honour of x 
indorſor, has his remedy not only againſt that indorſor, but againſt all tha 
were before him, including the drawer; but he has no right againſt ſubſe. 

quent indorſors. | | En 
1d. 458. . A man, after having given a fimple acceptance to a bill, cannot ſatigh 
it under proteſt, in honour of an indorſor, becauſe as acceptor, he has a. 
ready bound himſelf to that indorſor ; but a drawee, not having yet accey; 
ed the bill, may diſcharge it for the honour of the indorſor or drawee, 

| if he were a third perſon unconcerned. 
Ii ibid. Yet it is {aid that the poſſeſſor of a bill, proteſted for non-payment, i 
not bound to admit of its diſcharge from a third perſon under proteſt, 6. 
bber in honour of the drawee or of any indorſor, unleſs he declare and prove 
that the honour of that bill was particularly recommended to him: and if 
the proteſted bill be indorſed by the poſſeſſor's correſpondent, and were re- 
mitted by him, then, the poſſeſſor ought not to admit or any payment in 
honour of the indorſements, but under the expreſs condition, that the 
payer ſhall have no redreſs againſt the ſaid gale ee Fawn 


- ” 


A 
4- Of the Effect of an Acceptance. 


14. 455. Phe effect of the acceptance is to give credit to the bill, and to render 
| the acceptor liable according to the tenor of his acceptance; the very 4 
of accepting implies an acknowledgement that he has effects of the drave 
in his hands. . | 
Symonds v. If therefore the drawee accept a bill generally, and by reaſon of his nov- 
Parminter, payment, the drawer is obliged to pay it, the latter, as drawer, may mi. 
* Will. 185. tin an aQion againſt him, not only for the principal ſum, but, io cale of 
a proteſt, for damages, intereſt, and coſts. 

If indeed the drawee have no effects of the drawer in his hands, 20d 
notwithſtanding accept the bill, he has his remedy, if he pay it, againſt the 
drawer ; but with regard to every body beſides, the acceptor is conſider 
as the original debtor, and to be entitled to have recourſe againſt him, its 
not des for the holder to ſhew notice given to him of non · payment ij 
any other perſon. 5 * 

Mar. 17. When a bill is once accepted abſolutely, it cannot in any caſe be rer 
Beawes, ed, and the acceptor is at all events bound, though he hear of the drave'! 
Ws having failed the next moment, even if the failure was before the acct? 
ance. | 
But the acceptor may be diſcharged by an expreſs declaration of the bv 
der, or by ſomething 2 to ſuch declaration. 
Black v. Black held, as indorſee, a bill drawn by one Dallas, and accepted b1 
Ped, ted Hal. Black arreſted Peele, but finding that no conlideration had been 8" 


' - 
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, was entered, and over againſt it this memorial, Mr. Pulteney's accept- 3 5 
« ance annulled The jury, however, gave a verdict for the plaintiff; * 
e but the court of Exchequer granted a new trial, on the ground that this 


a ced as a witneſs on the 25 of the defendant, and ſwore that Walpole had 

t- poſitively agreed to conſider Pulteney's acceptance as at an end; on which 
the jury found for the defendant, Walpole had kept the bill from 1772 to 

fy 1775 without calling on Pulteney, | 

l. But no circumſtances of indulgence ſhewn to the acceptor by the holder, 

pt vor any attempt by him to recover of the drawer, will amoypt to an expreſs 

1 declaration of diſcharge. 
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# 


Dunfter accepted a bill merely to lend his credit, and to accommodate Dingwall 


Wheate, the drawer. Fitzgerald, the payee, indorſed it to Dingwall, and ?: Dealer. 
After it became due, the plain- 9 


is 

th delivered it to him in payment for jewels. 

ove tiff, underſtanding that the acceptor never had any conſideration for it, and 
1 


that beate was the real debtor, wrote to one Ready, I beate s attorney, 
on the 6th of February, and on the 4th of November 1775, preſſing him for 


Ie+ 
tin payment. Dunſter, on the 13th of February 1775, wrote a letter to Ding- 
the wall, 6 in ſtrong terms for not proceeding againſt him, but men- 
tioning in the lame letter, that he had been informed by a perſon who had 
been 220 from him to Ding wall on the buſineſs, that Wheate had taken up 
the bill, and given another to DingwalPs ſatisfaction. It did not appear 
that Dingwall took any notice of that letter. But he for ſome time re- 
nder ceived intereſt on the bill from M beate, and alſo the principal due by ano- 
.cer bill, made at the ſame time, and drawn and accepted by the ſame 
avi Wi parties, and under like circumſtances. The plaintiff ſuffered ſeveral years 
to elapſe without calling on Dunſſer, or treating him as his debtor. The 
queſtion was, Whether the plaintiff, by his conduct, had diſcharged the 
acceptor ? and the court unanimouſly held, that he had done nothing from 


aſe of Wi which it could be concluded he meant to abandon his claim againſt him. 

He had done right in applying to Wheate for payment, as be was appriſed 
,, ad WY that he was in fact the debtor, and Dugſler was fo far ſenſible of his kind- 
oft ue WHY neſs, as to thank him for his indulgence in a letter; had the ſuggeſtion ia 
idered WHY that letter been true, relative to the plaintiff's having delivered up the bill 
n, its Wh to beate, that might. have made a material difference: but the plaintiff 


having returned no anſwer to the letter, and the fact not having been at- 
tempted to be proved at the trial, it was probable the aſſertion was not 


_rerol- WY warranted. This caſe had no reſemblance to the two precediog caſcs which 
wert! bad been cited in argument. 8 
accep Neither will any length of time ſhort of the ſtatute of limitations, nor the 


receipt of part of the money from the drawer or indorſer, nor a promiſe b 
ndorſement on the bill by the drawer to pay the reſidue, — he 
bolcer's remedy-againſt the acceptor. 

pred by A bill was drawn by one brother and acc 


time- 


; epted by another. When it Ellis v. 
een became due, the payee received of the drawer 34. 155. 4d. and at the fone B. 25 


in the notes. 
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time the following indorſement was made on the bill: Received on ac. 
count of this bill 3/. 15s. 4d. -** Balance remaining due 26/. 4. 84 
„ I promiſe to pay Mr. Thomas Ellis, within three months from the dat 
of this.” Signed by James Galindo, who was the drawer. The balance 
was never paid, and at the diſtance of three years an action was brouyh: 
againſt the acceptor ; the cauſe was tried before Lord Mansfield, who though 
the acceptor was diſcharged, and nonſuited the plaintiff. The ground of 
his Lordſhip's opinion probably was, that the indorſement was as a ney 
bill accepted by the plaintiff in payment of the old; and on an application 
for a new trial, his Lordſhip ſaid, he did not think that this caſe at all in. 
terfered with the determination in Dingwall and Dun ler. The plaintif', 
counſel contended that the indorſement was made to prevent an imputation 
of negle&, becauſe delay in coming againſt an acceptor may diſcharge 
drawer or indorſor. The court all ſeemed to think that this was a queſtion 
of intention, and ought therefore to have been left to the jury, but they re. 
fuſed a new trial on account of the ſmallneſs of the ſum, 
OT; But, when the holder of a bill receives part of the money from the dray. 
5 H. Bl ef, he cannot recover more than the reſidue from the acceptor ; an! 
Rep. C. B. e the drawer pays the whole, the acceptor is completely diſchu. 
88. ed. ' | 
Burrowes * By the law of Leghorn, if 2 bill had been accepted and the drawer hat 
by hat failed, and the acceptor had not ſufficient effects of the drawer in his hand 
| at the time of acceptance, the acceptance became void. This happeningto 
be the caſe of one Burrowes, he inſtituted a ſuit at Leghorn, to diſchary: 
himſelf of his acceptance, which was accordingly vacated by a ſentence in 
the court there, He afterwards returned to England, and was ſued here 
on his acceptance; on which he filed a bill in Chancery for an injundtion 
and relief. Lord Chancellour King was clearly of opinion, that this cauſe 
was to be determined according to the laws of the place where the bil) wa 
negociated ; and the acceptance having been vacated by a competent j- 
riſdiction, that ſentence was concluſive, and bound the court here. 

If the drawee offer a conditional acceptance, and the holder, inſtead of 
acquieſcing, do ſomething which ſhews that he does not admit ſuch acceyt 
ance, the drawee is not bound, even if the event afterwards happen cn 
which the acceptance was to depend. 

Sproatv. © A bill payable to one Lenox, or otder, forty days after ſight, was drawn 
Mithews, on the defendant ; Lenox indorſed it to the plaintiff ; Allen, the plaintiff's 
Rep 188 clerk, preſented the bill to the defendant, who lived in London, for e, 
ceptance: the defendant told him that the drawer had conſigned a ſhip and 
cargo to him and another perſon at Briſtol, but as he could not then iel 
whether the ſhip would arrive at London or Briſtol, he could not accept ® 
that time: on which Allen ſaid that he would leave the bill upon this co. 
dition, that in the event of the defendant's not acceptiſg it as from the day 
when it was preſented, he ſhould be at liberty to note it for non-acceptin® 
as from that time: to this the defendant — and the bill was accu 
- dingy left at his houſe till a future day, when Allen called again, in cou. 
pany with the plaintiff, to know whether the defendant would accept 
bill or not, who, on being preſſed to accept it, ſaid that the bill was 45 
one, and would be paid, even if the ſhip were loſt. Allen immediately c 
this carried the bill to a notary publick, and had it noted for non-acceptane 
from the time when it was firſt left with the defendant. Phe ſhip after 
arrived ſafe at the port of London, and the defendant diſpoſed of the wy 
This being a conditional acceptance, the conduct of the plaintiff was 2 
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to have been a waiver of it, and to have precluded him from holding the 
defendant to his engagement. 

Though an agreement to accept, on condition of a certain fund being 
conſigned to the fs er for the diſcharge of the bill, may amount to an uy 
acceptance of the performance of the conditions, yet, if the indorſee take Þ 
the fund out of the hands of the drawee, he diſcharges him from his en- | | 


11.2 
gagement. : ; x # | 
Rowland Hunt, in Dominica, agreed with a houſe there, that his part- Msſon v. - Ms 

ner, Thomas Hunt, in London, ſhould, on a cargo of tobacco being con- Hunt. 1 
ſigned to him, with the bills of lading, and an order for inſurance, accept Dovgl. 284. - =" 
ſuch bills as that houſe ſhould draw on him, at the rate 6f 8o/. per hhd., 97.7 f 1 | 


from ninety days to fix months ſight : inſurance for the ſum of 3600/. was 
ordered on forty hhd:. of tobacco, which Thomas Hunt procured for a pre- Cl: 
mium of 303/. He afterwards received a letter, adviſing him of fix bills of 6! 
exchange being drawn on him for 3200/, in conſequence of Rowland Hunt's ; 98 
agreement, payable to one of the partners of the houſe, on account of forty 48d 
hhds. of tobacco, and indorſed by him to Maſon. The bills arrived, and vi 
were preſented for acceptance. Thomas Hunt refuſed to accept them, on an #4 
apprehenſion that the tobacco was not worth the money at which it was va- 
lued. After a negotiation of ſome days, Maſon took the bill of lading for 
the forty hhds. and the policy of inſurance out of the hands of Thomas Hunt zz 
The tobacco afterwards arriving, was received and fold by the plaintiff ö 
Maſon, and produced only 14001. The occaſion of this difference be - 
tween the real produce and the valued price did not appear. Under the i 
direction of Lord Mansfield, a verdict was given for the defendant ; and i 
on an application for a new trial, his Lordſhip expreſſed himſelf thus :z— 1 
An agreement to accept, may in many inſtances amount to an acceptance: Md 
but an agreement is ſtill but an agreement, and if it be conditional, and a 
third perſon, knowing of the conditions anvexed to the agreement, take 
the bill, he takes it ſubject to ſuch agreement. Here there were many 
things ſpecified as the conditions of the acceptance—the number of hhds. 1 
to be delivered —of a certain value rated by the hhd.— the inſurance—the 1 
bills of lading—the conſignment. On the face of the agreement, I thought 
at the trial, and ſlill incline to think, that the meaning of the parties was, ; 
that tobacco ſhould be conſigned which ſhould be worth 8ol. per hhd. : this . 
fell immenſely ſhort of that ſum. It is plain the Hunts never meant to be ; 
in advance, and I think fo great a difference in the value ſach a fraud as to (. ＋ 
entitle the defendants to relief againſt the agreement. But as to this the 7 
reſt of the court have doubted, chiefly becauſe there is no evidence to ſhew 9 
how the decreaſe in the value aroſe; whether from the inferiority of the $ 
quality, or the fluftuation in che market, But the reſt of the court are 1 
extremely clear that the ſubſequent conduct of the plaintiff makes an end of 
the whole, and I think the reaſons are unanſwerable. As to that part of 
the caſe, it ſtands thus: the Hunts ſay, © We are not bound: this is an 
* impoſition :—the tobacco is of inferior value. The letter repreſents it 
Has worth 80%, the inſurance makes it gol. per hhd., and it turns out not 
* to be worth gol.” If Maſon had meant to ſay, ** You are liable, and 
ſhall pay the bills,” what would his conduct have been He would have 
left the policy of inſurance and the bills of lading in their bands, and ſued 
them upon the acceptance. The temptation to accept was the commiſſion 
on the conſignment, and they were to have the ſecurity of the goods and 
the inſurance. But the plaintiff undoes all this, and ſays, © Then I will 


* take all from you, ſecurity, commiſſion,” &c, This was ſayiog, 1 
Vor. VII. FEY "OLE TOY P * 1 1 ** will 
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e will ſtand in your place, but not ſo as to be anſwerable for more thy 
the produce of the tobacco.“ It is impoſhble the defendants could mean 
to accept, without any benefit or ſecurity. We are all clear, that this mad: 

an end of the agreement. | | 

21d. Rm Though the receipt of part from the drawer or indorſer be no diſcharge ty 

9 . the acceptor for more than the part received, yet the receipt of part fron 

binſon. a Str the acceptor of a bill, or the maker of a note, is a diſcharge to the drawe: 

745. cited and indorſors in the one caſe, and to the indorſors in the other, unleſs due 

£2 Will. 48. notice be given of the non-payment of the reſidue ; for the receipt of par 

from the maker or acceptor without notice, is conſtrued to be a giving 
credit for the remainder, and the undertaking of the preceding parties i 

Bull. N. P. only conditional, to pay in default of the original debtor, on due notice g. 

i de ven: but where due notice is given that the bill is not duly paid, the receipt 

cot of part of the money from an acceptor or maker will not diſcharge the 

C. B. Hil. . drawer or indorſors; for it is for their advantage that as much. ſhould be 

5 Geo. 3. received from others as may be. 

ON The receipt of part from an indorſor, is no diſcharge of the drawer ct 

ne ene preceding indorſer, for more than the part received. | 

Wilf. 262. 

Hully. One Scraiflon drew a note, by which he promiſed to pay to one Pl 

Pitfield, or order, the ſum of 200/., and indorſed it to Hull. Hull brought an adi. 

z Will. 46. on againſt Scraiſlon, in which he held him to ſpecial bail; Hull recovered 

interlocutory judgment againſt Scraiſion, on which his bail paid the debt and 
colts, amounting to 2200. 154. Hull executed an inſtrument between him. 
ſelf on the one part, and the bail on che other, reciting the note, and that 
he had recovered interlocutory judgment on it againſt Scraiſton: that the 
bail had purchaſed the note, avd paid the debt and coſts, in cenfideration 
of which Hull aſſigned over to them the note and the interlocutory judg- 
ment, with a power of attorney to make uſe of Hull's name to ſue the in- 
dorſor, and covenanted in the common manner, not to do any act to hinder 
the bail from recovering the money on the note. An action was afterwards 
brought in Hull's name againſt Pitfeld the indorſor, on which theſe circum- 
ſtances were ſtated, and the court held the indorſor was diſcharged by the 
payment by the bail in the former action, as much as if the drawer had pad 
the money himſelf. _ 
TW, 7. Of the Proteſt : And herein, 


1. Of the Neceſſity and Validity of the Proteſt. 


A proteſt is made for non-acceptance, non-payment, and alſo for better 

- ſecurity. This laſt is uſual, when a merchant, who has accepted a bill 

happens to become inſolvent, or is publickly reported to have failed in hs 

credit, or abſents himſelf from change before the bill he has accepted ha 

become due, or when the holder has any reaſon to ſuppoſe it will not be 

Mar 27. paid; in ſuch caſes he may cauſe a notary to demand better ſecurity, and 

1 Ld.Raym on that being refuſed, make proteſt for want of it; which proteſt muſt, u 

743- in other caſes, be ſent away by the next poſt, that the remitter or drauet 
may take the proper means to procure better ſecurity. 

Leftley v. In making a proteſt there are three things to be done; the noting, de 

Mills, manding, and drawing up the proteſt : but the noting is unknown in the 

4 Term law, as diſtinguiſhed from the proteſt ; it is merely a preliminary ſtep, and 

Rep. 175. has grown into pradice only in modern times. The party making the de- 


un miau mand muſt have authority to receive the money, and in caſe that be refuſe, 


: * 


* 
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the drawing up of the proteſt is mere matter of form, the demand being made by the 


p officer upoa 
the material part. the bill it- 


ſ:If, in conſequence'of the drawee's refaſing to accept or pay, as the caſe may be, conſiſting of 
his (the officer's) initials, the month, the\day, and the year, with his charges for minuting. The 
proteſt itſelf is a ſolemn declaration afterwards drawn up by the officer, that the bill has been 
preſented for acceptance or payment, which was refuſcd, and that the holder intends to recover 
all damages, which he, or the deliverer of the money to the drawer, may ſuſtain oa account of 
the non acceptance. | | 6 


Where the drawee cannot be found at the place mentioned in the bill, Mal. 265. 
or has abſconded, proteſt is to be made for non-acceptance in the ſame man- 
ner as if acceptance had been refuſed on preſentment. 8 

80 alſo, if the drawee offer an acceptance differing from the tenor of the Mar. 15, 
bill, and the holder be inclined to admit it without giving up his claim on 18. + 
the other parties, he muſt proteſt it for that cauſe ; as, if the drawee offer 
an acceptance for part, the holder may permit him to accept in that way; 
but then be muſt cauſe it to be proteſted for non-acceptance of the whole, 
and ſend the proteſt to his correſpondent, that he may endeavour to procure 
ſecurity for the remaining ſam. When the bill becomes due, the holder 
mult preſent it for payment, and may receive the ſum for which it was ac- 
cepted, and write a receipt for ſo much on the bill; but he muſt proteſt it 
for non-payment of the reſt, and ſend back the proteſt with the bill. 

The demand of payment of a foreign bill muſt be made by the notary Lef ley v. 
publick himſelf, and not by his clerk ; and even in the caſe of an inland Mills, 
bill, it is doubtful, whether the demand, as the foundation of the proteſt Braga 
made in conſequence of the ſtatute of V. 3. above mentioned, can be made Mis 
by the notary's clerk; or by any other perſon, than the notary himſelf. W 

a | a l 

(Ar to inland) The pratice certainly was ſormerly, as here ſtated, to leave the Nl. 
of the time in which pay ment was to he demanded to the jury. But as this was productive of end- 
leſs uncertainty, it is now conſidered as a queſtion of law ariſing out of the fact. Metcalfe v. 
Hall, B. R. Trin. 22 Gro. 3. Bull N. P. 275 Appleton v. Sweetapple, B. KR. Mich. 23 
Geo. 3. Payley on Bills, 73. Tindal v. Browne. 1 Term Rep. 167, The periods of time 
within which bills ate to be preſented, are, however, Rill vnfixed. The only rule that can be 
applied is, thac due diligence muſt be uſed, Due diligeace is the only thing to be looked at, 


whether the bill be fureign or an inland oue, whether it be payable at fight, or ſo many days af» 


ter or in avy other manner, 


Where the payment of a bill is limited at a certain time after ſight, it is Kyd on 
evident that the holder muſt preſent it for acceptance, otherwiſe the time 93895 
of payment would never come: it does not appear, however, that any pre- 
eiſe time, within which this preſentment muſt be made, has in any caſe 
been aſcertained: but it muſt be done as ſoon as, under all the circumſtan- 
ces of the caſe, it conveniently can be. n 

Whether the holder of a bill payable at a certain time after the date, be Mar. 12. 
bound to preſent it for aceeptance immediately, or, whether he may wait 
till it become due, and then preſent it for payment, is a queſtion which ſeems 7ige 5 Burr. 
never to have had a direct judicial determination: in practice however it 267+. 
frequently happens that a bill is negotiated and transferred through many Term 
hands without acceptance, and not preſented to the drawee till the time of "_ 710. 
payment, and no objection ever made on that account. 

Where indeed a bill is remitted to a factor or agent, to re accept - Mar. 12. 


ance, for the benefit of his principal, it is the duty of the factor to uſe all 13. Beawen, 


diligence to have it accepted, and to give advice to his principal of the event, #54 
that he may take the proper ſteps Ow of non-acceptance ; and the factor 
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may be liable to make good any loſs to his principal ariſing from his neg. 
ligence: but this does not affect the bill itſelf, nor the right of the princi. 
on it. 
Blcſard and If however, the holder in fact preſent the bill for acceptance, and that 
Hirſt, be refuſed, he is bound to give regular notice to all the preceding parties to 
whom he intends to reſort for non-payment; to the drawer, that he ma 
know how to regulate his conduct with reſpe& to the drawee, and make 
other proviſiop for the payment of the bill; and to the indorſors, that they 
may ſeverally have their remedy in time againſt the parties on whom they 
have a right to call: and if, on account of his delay, any loſs accrue by the 
failure of any of the preceding parties, ze muſt bear the loſs. 
= „ Thus, if in the mean time the drawer fail, the holder cannot call on the 
; payee indorſor, becauſe he can have no remedy againſt the drawer. 
So, alſq, if the drawee fail, the holder cannot recover againſt either the 
. drawer or indorſor, becauſe, if he could, a loſs muſt fall on one of then, 
as the drawer can have no remedy againſt the drawee. 


Nor will it make any difference, though the indorſer, from an ignorance 
of the law, thinking himſelf bound to make good the money, promiſe af- 
terwards to take up the bill at ſome future time. 

3 rem Much leſs can the indorſor be bound by a propoſal to diſcharge the bill 
Rep. 312. by inſtalments, made after the return of the bill for non-payment, under 
- an ignorance of acceptance being refuſed ; more eſpecially, if that propoſal 


be > grove by the indorſce. | 
Mar. 1. If an acceptance varying from the tenor of the bill be offered by the 
* = drawee, the holder acquieſcing muſt ſend the ſame notice to the precedin 
; rties, as if acceptance were refuſed, otherwiſe he cannot have _ 
15 them; for to admit of ſuch acceptance without notice is to give credit 
wo to the acceptor. 5 
Metcalf lt ſeems eſtabliſhed, that the next day after a banker's draft is given, is 
* . the ſtated time allowed by law for demanding payment, in order to exo- 
poet Fong _ nerate the holder from the conſequences of the drawer's inſolvency. 
2 H. Bl. Although nopreciſe rule can be laid down as to the time when bills pay 
569. ble at fight, or ſo many days after, are to be preſented for payment, yet i 
is certain, that if the holder do not preſent them, he ought to put them in 
circulation. If he keep them by him, and do neither, he is guilty of 
laches and cannot recover on them. 
We have ſeen above, that it is the duty of the holder of a bill, whether 
accepted or not, to preſent it for payment within a limited time; fot 
* otherwiſe the law will imply that payment has been had, and it would be 
_ prejudicial to commerce if a bill might riſe up to charge the drawer at any 
— of time, when all accounts might be adjuſted between him and the 
rawee. 
Reed v. The ſame diligence, and the ſame attention to the uſual rules of negoci 
Coats, ation is required from the party who takes a bill by way of ſecurity for an 
Daw. Fx antecedent debt, as from one who receives it in the common courſe of bul 
1794. neſs, or in ſolutum of a debt. A contrary opinion appears to have preval 
ed in Scatland, and was ſanctioned by the deciſions of the courts of that 
country. Thus, a bill drawn by 4. upon and accepted by B., pon 
twelve months after date, was given to C., by way of ſecurity for the 
payment of a bill which had been indorſed by A. to 4 and had been dif 


honoured. In the receipt which C. gave for the bill ſo given in ſecuns 


e 


> 
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it was declared, that it was in no reſpect to exonerate the acceptors of the 
original bill, or any of the parties thereby bound, till actual payment of the 


bill given in ſecurity was made. Almoſt three years elapſed without C.'s 


taking any one ſtep to obtain payment of this laſt bill. About that time the 

acceptors failed, upon which C. demanded payment of che original 5 

from the parties whoſe names appeared upon it, and on their refuſal, he in- 

ſtituted a ſuit againſt them in the court of ſeſhon, and obtained two inter- 

locutors in his favour Upon appeal to the Lords of this country, thele 

interlocutors were reverſed, and the defenders were aſſoilzied. | | 
The time of payment of a bill is the laſt of the three days of grace, and Taſſel v. 

on that day the money muſt be demanded ; and if the laſt day be Sund Raj hah. 

or a great holiday, the demand mult be made on the fecond. "> AT 


Sayer, 2 Str. 829. Vide Betived, 181. 
And the holder is not bound to wait til} the laſt moment of the laſt day Lover 
1 


of grace, for the undertaking of the acceptor is, to pay the bill on demand ”* M 
2 4 Term 
on any part of the laſt day of grace, r 
The three days of grace are allowable on promiſſory notes, &s well as Brown. v. 
upon bills of exchange. 6 Harraden, 
4 Term 
Rep. 148. 


A preſentment either for payment or acceptance muſt be made- at feaſon- 
able hours: and ſeaſonable hours are the common hours of buſineſs. in the 
place where the party Jivegzo whom the preſentment is to be made. 

It is not enough to fay in the notice, that the drawee'or maker refaſes, As to bills, 
is inſolvent, or has abſconded ; but it muſt be added, that the holder does vide 1 Str. 
not intend to give him credit. The purpoſe of giving notice is not metely 441. 515- 
that the indorſer ſhould know that default has been made, for he is charge- Dagan v. 


b 
able only in a ſecondary degree; but to render him liable, it muſt be ſhewn, yg mn 


that the holder looked to him for payment, and gave him notice that he 747. As to 


did ſo. A caſe might eaſily be imagined, where the indorſer might havb notes. vide 
notice from the holder, and yet would not be liable; as, if that notice Ar. Ju. 


contained circumſtances which ſhewed that the indorſee had given time an bY A 
credit to the acceptor or maker. own. 
1 Term Rep. 170. 


It is therefore neceſſary that notice ſhould come from the iodorſee 
himſelf: it is not ſufficieat that the indorſot ſhould be informed by ſonie 
third perſon, as by the drawee or maker, that he does not chooſe to accept, 
or cannot pay. | 
With reſpe& to acceptance, it is uſval to leave a bill for that purpoſe Mar. 15. 
with the drawee till the next day, and that is not conſidered as giving him 
time ; it being underſtood to be the uſual practice: but if, on being called 
on the next day, he delay or refuſe to accept according to the tenor of the 
bill, the rule now eſtabliſhed, where the parties, to whom: notice is to be i Term 
given, reſide at a different place from the bolder and drawee, is, that no- Nep. 169, 
tice myſt be fent by the next poſt. Under the ſame circumſtances, the ſame 
rule obtains in the caſe of non - payment. 5 
So, alſo, in caſe the drawee or maker has abſconded, or cannot be 
found, notice of theſe circumſtances, either in caſe of non-acceptance or 
non-payment, muſt be ſent by the firſt poſt. | 
The reaſon why the law requires notice is, that it is preſumed that the 1 Term 
dill is drawn on account of the drawee's having effects of the drawer in his Rep. 410. 
hands ; and that if the latter das notice that the bill is not accepted, or not 


Paid, 
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paid, he may withdraw them immediately. But if the drawer have no ef. 
fects in the other's hands, then he cannot be injured for want of notice, and 
if it be proved on the part of the plaintiff, that, from the time the bill wa 
drawn, till the time it became due, the drawee never had any effects of 
the drawer in his hands, notice to the latter is not neceflary in order to 
charge him, for hs muſt know whether he had effects in the hands of the 
drawee or not: and if he had none, he had no right to draw upon him, 
and to expect payment from him; nor can he be injured by the non-payment 
of the bill, or the want of notice, that it has been diſhonoured. 
Bickerdike A queſtion ariſing on the validity of a commiſſion of bankrupt on account 
v. Follman, of the inſufficiency of the debt due to the petitioning creditor, the fads 
| 1 appeared to be theſe: the bankrupt being indebted to the petitioning ere. 
408. ditors in the ſum of 11 51. 3s. 8d. on the 15th of September 1784, drew a 
dill for 20l. on the defendant, © who, till the time of the bankruptcy and 
| „of the bill becoming due, was a creditor of the bankrupt,” payable 10 
; the petitioning creditors, two months after date, and paid it to them on 
account of part of their debt: the bill was preſented for | ayment on the 
18th of November following, and diſnonoured. No notice, however, ws 
ever given by the petitioning creditors to the bankrupt, or left at his houſe; 
a commiſſon iſſued againſt the drawer on the 2oth of November, on which 
he was declared a bankrupt in the afternoon of the 24th; that commillion 
Was afterwards ſuperſeded, and another commiſſion was ifſued on the pe- 
tition of the parties, on the amount of whoſg debt the preſent queſtion 
- aroſe. If the petitioning creditors, by not giving notice to the bankrupt 
of his bill being diſhonoured, had made the bill their own, their debt was 
reduced within 100/., and then the commiſſion could not be ſupported; but 
if notice was not neceſſary, the bill was not paid; their debt remained as 
- it originally was, and the commiſhon was valid. On the principles before 
ſtated, the court held, that notice in this caſe was not neceſſary, and there- 
| fore the commiſhon was good. 
1 Term Vet though it appear that the drawer bad no effects in the hands of the 
Rep. 714. drawee, no action can be maintained againſt the indorſor if no notice was 
given him of the bill being diſhonoured ; for though the drawer may hare 
received no injury, the indorſor, who muſt be preſumed to have paid a u. 
luable conſideration for the bill, probably has. 
Rogers v. Though in the caſe where the drawer has effects in the hands of the 
Stephens, drawee, the want of notice cannot be waived by a ſubſequent promiſe by 
OE rz. him to diſcharge the bill; yet where he had no effects, it may; though it 
P. 713. appear that in fact he ſuſtained an injury for want of ſuch notice; ſuch? 
-*- -»- ſubſequent promiſe is an acknowledgment that he had no right to drav 
e the drawee, and if he has in fact ſuſtained damage, it is his own 
t. a 
a ee But where damage in ſuch a cafe has been ſuſtained, and no ſuſe- 
2 Tam quent promiſe appears, it may be very doubtful whether want of notice cat 
| Rep. 514.” be waived. | 
* Leitley v. But there is a difference between foreign and inland Bills in this te. 
. 04 wa ſpect: the former mult be preſented for payment before the expiration of 
i Rep, 170, the laſt day of grace, and in time to have the proteſt ſent off the ſame vight 
| if che poſt then ſets out: but on inland bills, the proteſt cannot be made 
till after the expiration of three days, and notice may be ſent at any time 
within ſaurteen days after the proteſt. . 
I To the conſtitution of a bill of exchange, it is not neceſſary that the 
words * value received” ſhould be inſerted. and the want of ** in 4 
L180 . loreng! 
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foreign bill cannot deprive the holder of the benefit of a proteſt ; but that 
benefit in caſe of non-payment is not given to inland bills which want theſe 
words ; and therefore they cannot be proteſted for non-payment : for the 
act of Quren Anne provides, that where theſe words are wanting, or the 
« yalue is leſs than twenty pounds, no proteſt is neceſſary either for non- 
« acceptance or non payment.“ | 


In foreign bills, there is no diſtinction between thoſe payable at ſuch a * | 
time after date, and after ſight ; but the ſtatute confines the benefit of pro- 1 
eſt on inland ones to thoſe payable after date; fo that in ſlridneſt there can j 1 
be no proteſt on thoſe payable after ſight: and this has been lately ſo ad- HY 
judged. . - = 
} 1 foreign bills, where the acceptance is in words only, or in ſome col- Leftley v4 2 
lateral writing, a proteſt may be made for non-payment, as well as if the *. it 
acceptance had been in writing on the bill: but the ſtatute of Wilkam | Gina 1 
confines the proteſt for non-payment to thoſe bills on which the acceptance %% Mar. 1 
is written ; and therefore, in order to have the benefit of a proteſt for non- 14. by 
payment, Where the acceptance is collateral, the holder muſt proteſt for 1 
non· acceptance. | 1 
But in practice a proteſt is hardly ever made for non. acceptance of an (17298 
inland bill; it is only noted for non-acceptance, and if not paid when due, 1 
it is frequently proteſted for non · payment: however, notice muſt be given . 
of > non-acceptance and noting, otherwiſe, the holder takes the rilK upon | It 
himſelf, | WW. 
In the caſe of a foreign bill, noting alone for non-acceptance will not Rogers v. 1 
be ſufficient, it mult alſo be proteſted for non- acceptance; nor will the Stephens, og 
omiſſion to make ſuch proteſt be ſupplied by a ſubſequent proteſt for non- 2 Term vn 
payment. _ |. 
Wherever intereſt is allowed, and a new action cannot be brought for , Burr. "kh 
t, which is the caſe on bills of exchange and promiſſory notes, the intereſt 1086. * 
5 to be calculated up to the time of ſigning final judgment. 118 
be Where a bill indorſed over is not duly paid, the indorſee may charge the Auriol v. 16 
BE ndorſor with intereſt, exchange, and other incidental expences, beyond Thoms. 
ſs he amount of 5 per cent, if ſuch charges be reaſonable, warranted by uſage, 3 If 
n. and not made a colour for uſury: thus, the conſtant courſe has been with Pr 11 
eſpect to bills returned, proteited, from India, to allow 105. per pagoda, wot] 
the hich includes intereſt, exchange, and all other charges; and this, not- bet 
by ichſtandiag the current price of exchange at which the bill was diſcounted, - | 1 
va ay have been greatly below 107, as, at Gs. 6d.; and the indorſee will 1 
* !ſo be entitled to intereſt at 5 per cent. from a reaſonable time after notice 1H 
wy piven to the indorſor of the bill having been returned unpaid. bl) 
m 5. Of the Action and Remedy on a Bill of Exchange, and Manner, of 78 
de · declaring and pleading therein, 1 KY 
; 1 
76 In ſtating a bill or the nate, regard muſt be had to the legal operation of « Burr 314, id 
ste «h reſpectively. . 327. 1 
* It has been decided. that the legal operation of a bill or of a note, pay- Vere v. * 
jight dle to a ſictitious payee, is, that it 1s payable to the bearer, and therefore 8 1 
mh i that deciſion be right, it is proper, in the ſtatement of ſuch a bill, to al- Rep. 183 % 
ime pe that the drawer thereby requeſted the drawee to pay ſo much money Miner v. 3:28 
d the bearer ; in the ſtatement of ſuch a note, that the maker thereby pro- Gibloo, "na 
t the ſed to pay ſuch a ſum to the bearer. Or ia ſuch a caſe, the plaintiff may 3 VN 
» 10 a ſtate Emect. 1 H, 40 | 
reign Rl. 313. = 


TY MERCHANT AND MERCHANDIZE. 


ſtate all the ſpecial circumſlances, and if the verdict correſpond with them 
he. will be entitled to recover.” : 
A bill or note payable to the order of a man, may, in an action by him, 

be ſtared as payable to himſelf, for that is its legal import : or it may 
3 in the very words of it, with an avernment that he made no 

order. 

ow. If a note purport to be given by two, and be ſigned only by one, a de- 
x Bulk. 323" claration generally as on a note by that one who ſigned it will be good; 
for the legal operation of ſuch a note is, that he who ſigned it promiſed to 


it 
tio 
ch. 
bil 


by 
of 


ay. it | 

Ling „On a note to pay jointly and ſeverally, a declaration againſt one in the cu 

14. Wie. terms of the note will be good. 5 
45. = 5 a 3 2 

Butler v. Where a note is given by two, to pay jointly or ſeverally, the payee may ne 

5 bl ſae both or either; if he ſue both, he may declare on the note in the it | 


Neale „, Words of it jointly or ſeverally: but if he ſue either of them ſingly, it us 
Ovington, formerly held, that he could not declare in that way, but that he muſt 
2Ld-Raym. ſtate the note as given only by one, and that the joint or ſeveral note would 


ul 


«_ 


1544. = be good evidenceto ſupport ſuch a declaration, 7 
EF. . | 
Rees v. But ghe doctrine in the latter caſe has been ſince over-ruled ; and it i 5 | 

Abbot, 


is now held, that in an action on a joint or ſeveral promiſſory note, agaiolt 


Cowp. 832, one, a declaration that he and another made their promiſſory note, by which 
they jorntly or ſeverally promiſed to pay, is good: for if or mult be under. bil 
ſtood as a disjunctive, the election, whether the note ſhall be joint or ſere- act 


ral, is in the perſon to whom it is given, and by ſuing one, he ſhews his 
election to. conſider it as a ſeveral note: but in this caſe, the true conflruc- 


tion of the word or is, that it is ſynonymous with and. They both ptomiſe tin 
that they ot one of them ſhall pay; therefore the. liability is on both, and rat 
on each. The nature cf the tranſaction forces this conſtruction. no 
Thid. per And if the note had been joint only, and it had been (lated as a ſeveral pa 
Buller, J. one, no advantage could have been taken of this but by a plea in abatement. 6 
1 Str. 22. Where the payment of a bill or note is limited at a certain time after the ha 
daate, it muſt be ſtated as being made on the day of the date, that it may aft 
appear on the face of the declaration, at what time it became due; if the 
bill have no date, as on the day when it iſſued, or the firſt day the plaintiff do 
214.Raym. had knowledge of its exiſtence; for an inſtrument not dated mult be con- th 
1024. ſidertd as dated at the time of the delivery or 
5 Show. But in ſtating the bill or note, it is not neceſſary to allege that it bore W. 
422. date, though that be generally done; it is ſufficient that the date appear dy ry 
implication, which it does from the allegation, that on ſuch a day the drav- hi 
er made the bill or note. | 
nreſkine In ſtating the drawing of a bill or note, it is unneceſſary to ſay that the 


* N. drawer ſubſcribed it with his own hand- writing, though that is generally 
2LU.Rayi. done; the allegation that he made his bill of exchange or promiſſory note, 


154% 154, and, in the caſe of the former, that he directed the bill to the drawee, b 


Taylor v. 


Dobbins, Which he requeſted him to pay, and in the caſe of the Jatter, that by ſuch 
M. ) G. 1. note he promiſed to pay, ſufficiently implies that his name was ſomewhe"* 
B. K. Id. on the inſtrument, and that he or ſomebody by his authority wrote it ; other. 


Raym1$43- wiſe it could not with 
Elliot v. 


Cooper, Promiſed in the other. 
2 Ld. Raym. 1346, . 


propriety be {aid that he requeſted in the one calc of 


if 
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If the bill was in fact drawn by a ſervant, by hs authority of a- maſter, Yide 12 
ie is ſufficient to ſtate it aa drawn by the maſter himſelf, unleſs the ſubſcrip- Mod. 346. 
tion be alleged, and then it muſt be ſtated according to the truth of the caſe F I 
'hat the ſervant, by the anthority of his maſter, drew and ſubſcribed the 1 
bill on his maſter's account. | i 
The ſame obſervations apply to the caſe of an indorſement or acceptance Vide 12 A 
by the ſervant, by the authority, and on the account of his maſter. Mod. 564. thi 
Where partners are concerned in the drawing, negotiating, or accepting 1 
of a bill or note, the uſual way of introducing the partnerſhip is to mention | 180 
it by way of inducement, and to tate that one of them, according to the Y. Morg . muy 
cuſtom of merchants, ſubſcribed, accepted, or indorſed the bill for the part - Prec. 43. 10 
nerſhip account: but the alluſion to the cuſtom is not abſolutely neceſſary; 21d. Raym. 1 
nor is it abſolutely neceſſary that it ſhould be directly charged that the part- 83. 1 | 
N 
| 


ner acting for the reſt ſubſcribed, accepted, or indorſed for the partnerſhip; b 
it is ſufficient if, on the whole, it appear to have been fo. 3 4 
Where a bill is drawn in ſets, and the action is brought on the firit, the 1 | N. 
uſual way of ſtating the requeſt to the drawee is, © that he requeſted him 3K IF 
7 8 5 : f 11. d. Raym. bak 
« to pay that firſt of exchange, (fecond and third not paid,) following the 310. 1 
« very form of the bill;“ and then it is not neceſſary, in the ſubſequent 1. Salk. 130 WE. 
part of the declaration, to aver that the ſecond and third were not paid, for Wegerilote 1 
a 


if either of them was paid, that would be a ſufficient defence at the trial. ons 225 


In an action againſt the acceptor, it muſt be alleged that he accepted the Ercſkine v. ng 
bill, for the acceptance is the foundation of the action; but the manner of Murray, fi 


S 2 Str. $17. 
acceptance needs not to be alleged. | 


And if the acceptance be alleged generally without any ſpecification of 
time, evidence of acceptance after time of payment will maintain the decla- 
ration, though the acceptance be alleged to have been according to the te- 14 Ra 
nor and effect of the bill, for this ſhall be conſtrued as a general promiſe to 36 " We ; 
pay the money, and the words, “according to the tenor and effect of the 574, 575. 

0 2005 mo be rejected 1 but if the Ee, be alleged to i Salk. 127. 
have been before the time o ment, perhaps evidence of an acceptance . 
after will . 70 iy N * Carth. 459. 

In an action againſt the drawer or indorſor of a bill, or againſt the in- g ugton v 
dorſor of a note, it is abſolutely neceſſary, on account of non-payment of Aſpinall, : 
the bill or note, to ſtate a demand of payment from the acceptor of the bill Doug}. 654. 
or the maker of the note, and due notice of refuſal given to the party againſt 
whom the action is brought; for theſe circumſtances are abſolutely neceſſa- 
ry to entitle the plaintift to maintain his action; and a verdict will not help 
him on a writ of error. 

Due notice of the diſhonour of a foreign bill can only be by proteſt ; yet Salomons 
he the omitting to allege a proteſt in the declaration is only matter of form; v. Stavely, 
lly notice being alleged generally, it ſhall be preſumed to have been given with D. — a 
te, all the neceſſary formalities, and if theſe be not proved at the trial, the plain- 8 884. 


by uff cannot recover. in the notes. 
ich It is not neceſſary, in an action againſt an indorſor, to ſtate that the in- 
ere dorſee demanded the money of the drawer of a bill, or the firſt indorſor 
er. of a note, becauſe ſuch demand is not neceſſary to be made in order to com- 


01 plete the title of the indorſee. N | 
Whether the drawer of a bill, or the indorſor of a bill or of a note, re- 
ceiving the bill or the note in the regular courſe of negotiation before it has 
become due, can maintain an aRion on it, againſt the acceptor or maker, 
in 
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Per J. Aſh- jn the character of indorſee, ſeems undecided : that ſuch actions have been 


hurſt, Tr. brought, has been incidentally ſaid from the bench; but the only caſe in 
e „ Which it is directly held, that the drawer may maintain an action in the 
Lonbray, character of indorſee, is no authority to eſtabliſh this point : for there i 
x0 Mod. 36 appears that the bill was proteſted for non-payment before the indorſement; 
mn Fs Tr 2nd a more recent caſe, determined on principle, clearly ſhews that a dray. 
0 8 er or indorſor cannot maintain an action againſt the acceptor in the charad. 
B. R. 1H. er of indorſee, where the indorſement is after the refuſal of payment; be. 
BI. 89. in cauſe, when a bill is returned uopaid, either on the drawer or indorſor, its 
the notes: nepotiavility is at an end. | | | ” 

Vide sy- The action, therefore, in which the drawer or indorſor, after payment 
mands v. of the money in default of the acceptor, may recover, the firſt againſt 
Parminter, the acceptor, and the latter againſt any of the preceding parties, muſt 
E 5 be brought in their original capacity as drawer or indorſor, and not a 


Preg. 43, indorſee. 
| 44 50 = | a - - 
In this action, after ſtating the drawing of the bill, the delivery, the 
neceſſery indorſements, the preſentment for acceptance, and the accept 
2 Show. ance or refuſal to accept, it mult be further ſtated, that at the proper time 
180, 


it was preſented to the acceptor for payment, who refuſed, or that the ac. 

; ceptor could not be found; and if on a foreign bill, a proteſt for non-pay. 
ment may be ſtated ; then that it was returned to the plaintiff, and that the 
defendant had notice of the premiſes. 

It may alſo be ſtated, that the plaintiff paid the contents of the bill, and, 
in the caſe of a proteſt, the coſts, intereſt,” and damages ariſing from the 
Vide Marg. delay; but this does not ſeem abſolutely neceſſary ; that the bill was re- 

Prec. 44. turned to the plaintiff implies payment by him. 

Piſhop v. One who has indorſed a bill or note cannot, in general, maintain an 
Hayward, action on a re-indorſement to him, againſt the party to whom he indotſed 


1Wilſ. 185. 


4 Term 
Rep. 470. Wh 


Fwrkey v. It is not neceſſary, in any action on a bill of exchange or promiſſory 
Cheeleman, note, to ſtate an expreſs promiſe by the defendant : the law 1mplies a pro- 
: 88 miſe where the party is liable; and therefore it is ſufficient, after ſtatiog the 
rt 128. circumſtances, to ſay, that by theſe he became liable to pay. 

Carth. 409. 


But it is uſual to allege an expreſs promiſe after ſtating the liability, that 


no exception may be taken to the addition of other counts in afſumpſit, 
1 which are uſually added; for it is ſaid, that where the declaration was 
alk. SHI >” nos a 

40 upon the cuſtom, and likewiſe on an indebitatus aſſumꝑſit, the * 
rem Vas arreſted, which could not have been the caſe had an expreſs promiſe 
Rep. 256. been added to the count on the cuſtom, beeauſe it is an eſtabliſhed rule in 
| pleading, that wherever the ſame plea may be pleaded, and the ſame judy: 
ment given on different counts, they may be joined in the ſame declaras 

tion. | 
Tatlock v. Inſtead of bringing an action on the cuſtom or on the ſtatute, the plaintiff 
Harris, may in many caſes uſe a bill or note, only as evidence in another adio; 
13 and where the inſtrument wants ſome of the requiſites to form a good bill or 


note, the only uſe he can make of it is to give it in evidence; or if the 
count on the inſtrument be defective, he may give it in evidence, in ſup- 
port of ſome of the other counts for money had and received, or mo- 


ney lent and advanced, according to the circumſtances of the tranſ· 
ation. 
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il is preſumptive evidence of money lent by the payee to the drawer, /ide Grant 
OY _ Fr een lent by the payee to the maker, and both, conſequent. 1 
ly, of money had and received to the uſe of the holder, whether they be!; $16, 
payable to the bearer, or to the order of the payee. Vide 3Term 

Rep. 183. 
He who transfers a bill or note without indorſement, gives no additional 
credit to the inſtrument, and therefore cannot be ſued on the inſtrument 
ſelf; nor is he liable to anſwer in any ſpecies of action to any holder but 
him to whom he immediately transferred it, and to him only for the conſi- 
deration on which it was given, whether for work and labour, goods 
ſold and delivered, money lent and advanced, or any other legal conſi- 
deration. 
But if the party who took the bill or note did not uſe due diligence to — Cham- 
obtain payment from the acceptor or maker, nor give due notice of their 8 
default to the party from whom he received it; the latter may either plead, Will. 235 3. 
or give in evidence, the bill or note, to an action on the original conſider- 
ation. 
The holder of the bill or note may ſue all the parties who are liable to 
pay tie money, either at the ſame time or in ſucceſhon, and he may recover 
judgment againſt all, if ſatisfaction be not made by the payment of the mo- 
ney before judgment obtained againſt all; and proceedings will not be ſtaid p;4, Gold- 
in any one action, but on payment of the debt and colts in that ingy.Grace 
action, and the colts in all the others in which he has not obtained judg- — Rep. 
ment. ; 
But though he may have judgment againſt all, yet he can recover but one 2 Veley, 
ſatisfaction. But though he be paid by one, he may ſue out execution for “is. 
the colts in the ſeveral ations againſt the others. 1 

And if he have recovered judgment in more than one action, a tender of, Wicker 
he principal recovered in one, and the cofls in all the reft, will prevent him Idem v. 
from taking out execution; and it will be conſidered as a contempt of the Trull, 

ourt, if he take out execution againſt more than one. x Str. 515. 

Macdonald drew a bill of exchange for 20l. on Bovington, who accepted Macdonald 
t; the bill afterwards came into the hands of Thompſon, who recovered ": Boving- 
judgment againſt Bovington, and charged him in execution. Bovington 
having obtained his diſcharge under the Lord's act in that ſuit, Thompſon 
ſued Macdonald the drawer, and recovered the amount of the bill, on 

which Macdonald ſued Bovington, on his acceptance, and charged him in 
execution. On a rule to diſcharge Bovington out of cultody, it was contend- 
ed, that he had ſatisfied the debt, by being in execution at the ſuit of 
Thompſon, and that he was not liable to be ſued again for the ſame ſum. 
But the court ſaid, that nothing could be more clear than that this was not 
la ſatisfaction of the debt as between theſe parties, though it was as be- 
tween the defendant and Thompſon : that to the holder it was a mere for- 
nal ſatis faction, and not like actual payment: that the preſent plaintiff, 
taving been obliged to pay the amount of the bill ſince the defendant was 
Charged in execution at the ſuit of Thompſon, had a right to have recourſe 
to this defendant as acceptor ; for that by this payment a new cauſe of ac- 
ton aroſe againſt the defendant, without regard to what had paſſed in the 
former action. 

The plea generally pleaded to this action is that of non aſſumpſit : but the 
defendant may, if the truth will warrant him, plead non afſſumpfit infra ſex 
anne for by ſtatute 21 Jac. 1. c. 16- actions on the caſe, except upon 
*;ounts between merchants, muſt be brought within ſix years: by the 


expreſs 


Rep. 825. 


ton, 4 Term 
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expreſs proviſion of the ſtatute of Queen Anne, all actions on Promiſſory 
y 2. notes muſt be brought within the fame time as is limited by the ſtatute of 

James, with reſpect to actions on the caſe. 
But an acknowledgment of the debt, or a promiſe to pay, made wit 
ax years of the commencement of the action, will take the caſe out of the 

atute. , EE 
8 W. & M. To an action on the caſe on a bill of exchange againſt the defendant x 
5 Mod. 314. acceptor, he pleaded, that after acceptance he gave a bond in diſcharge i 
it: it was held that this plea was bad, becauſe it amounted to the genen 
ue ; for the debt on the bill being extinguiſhed by the bond, the defend. 
ant ought to have pleaded non afſumpfit, and to have given the bond 
evidence. | : 

1 Ld Raym. Jn an action againſt the acceptor, it is a general rule that the drawer; 
wag Borg hand is admitted, becauſe the acceptor is ſuppoſed to be acquainted with th 
Str 946. writing of his correſpondent, and by his acceptance he holds out to er 


e v. one who ſhall afterwards be the holder, that the bill is truly drawn. 
cal, 


3 Burr. 1354. 1 Bh Rep. 390. 


On a bill payable to bearer, there is no perſon through whom the hole 
derives his title: in an action againſt the acceptor, therefore, he has op 
' to prove the hand-writing of the acceptor himſelf. | 
—_ Fo In an action againſt the acceptor of a bill payable to order, the plainif 
; e muſt prove the hand- writing of the payee or firſt indorſor; and this, thoug 
Kep. 654. it were on the bill at the time it was accepted: if his indorſement be ſpecil 
to another perſon,” or to “ another, or his order,” the ſame rule, a 
the ſame principle, applies to the indorſement of that other perſon, ai 
does to the indorſement ſpecifically made of every ſubſequent indorſor, be 
tween the payee and plaintiff, If the indorſement of the payee be genen|, 
the proof of his hand-writing is ſufficient ; that of any other of the indorlon 
is not requiſite, though all the ſubſequent indorſements be ſtated in the de 
claration ; for by indorſing generally, the payee has ſhewn his order to h., 
that the bill ſhould be payable to any. ſubſequent holder; and accordingyit 
has been ſhewn, that any ſuch ſubſequent holder may declare as the 1ndor 
ſee of the firſt indorſor, or of that indorſor who firſt indorſes in blank: bd 
in this caſe, in order to render the evidence correſpondent to the declath 
on, all the ſubſequent names mult be ſtruck out, either at the time of tk 
| trial or before. Py | : | 
4 . Collins In an action by an indorſee againſt the drawer, the ſame rules obus 
1 with reſpect to proof of the hand- writing of the indorſors, as in an 200 
313. againſt the acceptor. 
That of the drawer himſelf muſt of courſe be proved: it muſt alſo be 
proved, that the plaintiff has purſued that diligence with refpe& to the dm 
| ec and given ſuch notice to the drawer, of the default of the former, © 
we have ſeen to be neceſſary on his part to entitle him to have recourſe 
the latter. | 
From the rule that, in an action againſt the drawer or a 1 of a bl 
payable to order, there muſt be proof of the ſignature of the firſt indorld, 
and of all thoſe to whom an indorſement has been ſpecially made, has i 
ſen the queſtion which has ſo long agitated the commercial world on de 
_ of indorſements, in the name of ſictitious payees. 


de 5 he reſult of the caſes upon this point ſeems to be, that in all caſe 
3 rem where che holder of ſuch a bill declares againſt the acceptor, as on 4 
Rep. 483. 7 poyali 


93 
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"able to the Gearery it is ſufficient to maintain the action, that he ſhould Gibſon v. 
prove, 1. That the payee was fictitious, and, 2. That the defendant knew —_— 
this at the time when he accepted the bill ;—or, 1. That the payee was fifti- 88. 
ious, and, 2. That the defendant had given a general authority to the 
1rawer, Cc. to draw bills upon him in the name of fictitious payees. 

In an ation by an indorſee againſt an indorſor, it is not neceſſary to 1 Ld.Raym. 


xove either the hand of the drawer or of the acceptor, or of any indorſor 7+ 


3 fore him againſt whom the action is brought; for by his indorſement, he 2 Burr. 6-5, 
1 inually undertakes to every ſubſequent holder, that the names of the draw- 
* , acceptor, and previous indorſors are really in the hand · writing of thoſe 


> whom they reſpectively purport to belong. 
The ſame diligence alſo, with reſpe& to the drawee, and the ſame no- 
ice to the defendant as indorſee, mult be proved in this action, as in that 
geinſt the drawer, every indorſor being, with reſpect to ſubſequent indor- 
zes or holders, a new drawer. But proof of a demand from the drawer, 
ad notice of non-payment by him, is nor neceſſary. 
Where the action is by an indorſor who has paid the money, proof muſt 11d.Raym. 
e given of the payment. | 24 
In an action by the drawer againſt the acceptor, it is neceſſary to prove Lide Lou- 
he hand- writing of the latter; demand of payment from him, and refuſal; 2 
be return of the bill, and payment by the plaintiff: but it does not appear 10, R. 
eceſſary to prove, that the acceptor had in his bands effects of the drawer; 36, 3. 
is acceptance is preſumption that he had, and if he had not, the proof Symonds v. 


n g Parminſter, 
uſt lie upon himſell. ' Will 185. 


In an action on the caſe by the acceptor againſt the drawer, the plaintiff ; Wit. 
uſt prove the hapd-writing of the defendant, and payment of the money 18. 
dy bimſelf, or ſomething equivalent to that, ſuch as his being in priſon in | 
XEcutioD. ' 


0 In actions againſt the drawer or indorſor, the proteſt is ſufficient evi- 12 Mod. 
4. ence that the bill is not paid; and the mere production of the proteſt is Gin 1. 1 
* ſhcient ; it is not neceſſary to prove either the writing of the notary, or 8. 


d give any account how the plaintiff had the proteſt ; for that would be 

leſtructire to public commerce, and throw too great a difficulty on tranſ- 

_ of this 44 _ beyond ſeas, it is ſaid, that it is ſufficient to 

ze w the court the proteſt without producing the bill itſelf ; but here in ge- 

eral the bill icſelf malt be ſhewn, as well as the proteſt, becauſe the —— __ 8 

32 muſt be proved, which cannot be without giving the bill in ; 

idence. 

_ in 2 72 againſt 2 drawer of a bill which was loſt, it was beld Hart v. 

„C. J. that proo the defendant's havi d that he had King, 

ade the bill was ſufficient. . 1 206 
With reſpect to a promiſſory note, the ſame rules, of what is neceſſary * 

o be OG apply, * in a bill 2 exchange; the maker being in the 

pace of the acceptor ; the payee, after indorſement, in that of the drawer 

d the indorſers and indorſees the ſame in each. : 


a In general, direct proof is required of the ſignature of thoſe parties 
a boſe iodorſement mult be proved: but with reſpe to the party himſelf 
25 1 pinſt whom the action is brought, proof of other circumſtances may be 
„ dent 20 ſupply the place of adtual proof of his ſignature ; particularly, 


Mon. us, where the defendant was ſued as indorſor of a note, 
d it was ed, that a perſon to whom application had been made to 
it, lent it to the defendant, who locked gn it, and fad it was his 

hand, 
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= hand, and that the note, which had ſome months to run, would be paid 

Ld. Hard- when due; the Chief Juſtice would not permit the defendant to they fie. 

wicke. © gery, by ſimilitude of hands, becauſe that would tend to deſtroy all 

ga Nane tiation of bills and notes. But he ſeemed inclined to have admitted adi 

28tr, 1051. proof of forgery, if the defendant could have given it, but this he was ul. 

a able to do, and the plaintiff had a verdiQ. | 

Dale v. So, where a letter was produced under the defendant's hand, in whia 

DOT he wrote to a friend that he had received a bill of exchange from the draws 

B. R. 198. on the acceptor, bearing date ſuch a day, and payable to him or order 6x 
months after date, and in all theſe circumſtances the bill agreed with the 
letter, though no ſum was mentioned in the letter, this was thought ſuf 
cient evidence that the defendant had had the bill in queſtion in his poſſch. 
on; and to fhew that he had indorſed it over, it was proved that he ha 
ſaid he had come to town to haſten the trial of a Rac brought againl 
him on an indorſement he had made on a bill of exchange, and that in fad 


he had brought down this very cauſe by proviſo, 


Barnes 436. But where, in an action againſt any one party, proof of the ſignatat | 
| err of another is neceſſary to ſupport the action againſt the defendant, tha / 
ohm on proof muſt be direct; confeſſion'of the party whoſe ſignature it purport tal 
to be, will not be ſufficient evidence. Thus in an action againſt the dir 

drawer or acceptor of a bill, or maker of a note, a confeſſion of an indor- 800 

for that he indorſed the bill or note, will not be proper proof of the in of 
dorſement. s 


Wnitcomb But where an action is brought againſt one, on a joint and ſeveral p- live 
v. Whiting, miſſory note, ſigned by him and others, proof of payment by one of the me! 


Dougl. 652. others, of intereſt and part of the principal within ſix years before the c- neg 
tion brought, will be ſufficient to bind the defendant, and take the caſe ou hat 
« of the ſtatute as to him. | | 4 B 
Pinkney Where a bill is accepted, or a bill or note is drawn or indorſed by on: 1 
v. Hall, of two or more partners, on the partnerſhip account, proof of the fg. Ter 
e ee ture of the partner accepting, drawing, or indorſing, is ſufficient to bind 
175. vid, all the reſt. | Ra 
Carvick v. | twe 
Vickery, Doug]. 653. Gilb. L. E. 117. read 


Where a ſervant has a general authority, to draw, accept, or indorl diva 
+ bills or notes, proof of his ſignature is ſufficient againſt the maſter ; but bs the 
authority muſt be proved. | 
Comb 450. Subſequent aſſent, it ſeemeth, is evidence of authority. 
12 Mod . A general cuſtom of the ſervant's ſignature, and payment by the male, 
346. is ſufficient proof of a general authority; and a general authority will cov (N 
tinue to bind the maſter till its determination be generally known. | 
fore, if a ſervant, having authority, draw a bill of exchange ia ſo ſhort 
time after he is diſmiſſed, that'the-world cannot take notice of his 
out of ſervice; or, if he were a long time out of ſervice, but that kept f 
ſecret, that the world could not take notice of it, the bill in thoſe caſt 1 0 
will bind the maſter. | | 
1 Barnard. Where notice is to be given by the poſt, it ſeemeth, that proof of pu 
B. R. 198. ting the letter into the poſt is ſufficient, that being in general all that ic u 
the plaintiff's power to prove, though this in one place is denied. 
Where the defendant ſuffers judgment by default, and the plaintiff ex 
cutes a writ of enquiry ; it is ſufficient for the latter to produce the _ 
bill, without any proof of the defendant's hand: this was e 
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0 1 * : * A 4 
long ago as the 14th G. 2. in a caſe in the King's Bench, where the plain- Bevis v. . 
uf paving offered collateral evidence to prove the defendant's hand, the — j 


court not only held that this was . ſufficient, but ſaid, that the note being 1749. 


ſet out in the declaration, was admitted by the default, and that the only Green v. 1 
uſe of producing it was, to ſee whether any money was indorſed on it as * i 

id. | 6. 

One ſuch judgment, a writ of inquiry is not neceſſary, for the court on mea 1 br 
application by the plaintiff will, if no good reaſon ſhewn to the contrary, Anon. | 4 | 
refer it to the proper officer to aſcertain the damages and coſts, aud calcu- = 1 9 
late the intereſt. = 4 Ay 5 


Raſhleigh v. Salmon, C. B. T. 29 Geo. 3. 1 H. Bl. 252. 


# 


(% Df Bills of Lading. a 


Bill of Lading is a memorandum or acknowledgment, ſigned by the | 
maſter of a ſhip, that he has received certain goods, which he under- 128 
takes to deliver at the intended place to the perſon named inthe bill of la- 1 
ding. It is, regularly, made treble ; one for the merchant who loads the 1 
goods; another for the conſignee of the goods; and the third for the maſter \ 
of the ſhip. 5 4 
The bil of lading is aſſignable, the undertaking being, generally, to de- geo Eeabs v. ; b 
liver to the order or aſſigns of the ſhipper. But whether the firſt indorſe- Martlett, 4 
ment or aſſignment paſſes the right of property, whether the inſtrument be 1 Ld. i 
negotiable or not, 1s a point upon which our courts have differed, and which 7 182 
hath not yet been ſettled. Campbell, 1 
4 Burr, 2046 1 Bl. Rep. 628. S. C. Snee v. Preſcot, 1 Atk. 448. Caldwell v. Ball, Term 9 
Rep, 205. Hibbert v. Carter, id. 745. Lickbarrow v. Maſon, 2 Term Rep. 63. 1 H. Bl. 357. | 


S.C. 5 Term Rep. 367. S. C. Fearon v. Bewers, x H. Bl 364. note. Salomons v. Niſſen, 2 
Term Rep. 674 


But, admitting that the aſſignment of the bill of lading will in general Wright v. 5 q 
transfer the property, yet, if there be any fraudulent circumſtances be- Campbell. bo 
tween the aſſignor and the aſſignee, if the aſhgnee has full notice that the : _ Bl Fil 
vendor has not been paid for the goods, the aſhgnment will not in that caſe Rep. 618, ; 
oe divaſt the vendor of his legal right to ſtop them in tranſitu in the event of 8 C. 


che conſignee's inſolvency, Salomons {3 

v. Nilſen, 1 

2 Term Rep. 764. 54 
” bl 1 

allet, n 6 Vl 
WM) Ot the P2oviſtons for the Encouzagement of - 4 
wy Shipping and Navigation. Fl 
_ 1. Of the Plantation Trade: And, , 9 

; cale R | [| 

i, Of the General Trade with the Foreign Dominions of his Majeſty in 4 

f pot Ha, Africa, or America. f i 

15 u e . bl. 
t Ne goods or commodities may be imported into, or exported out of, St. 7 & 8 1 
EC ext any colony or plantation to his Majeſty, in Afia, Africa, or Ame- W. 3. c. 22. 1 
uote , belonging, or in his poſſeſſion, but in Briziſb- built ſhips, owned by Wo 


briafþ ſubjects, and navigated by a maſter and 
n a maller and three fourths at leaſt of the 
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(sat. Except ſuch goods and commodities as may be imported into, and gr. 
hh IT ported from the free ports in the iſlands of Jamaica, Grenada, Dominic, 
dy 3, and New Prowidence, and from the port of &. John's in the iſland of 4, , 
c. 29. ſtat. figua, by foreign ſhips; owned and navigated by the ſubjeQy of ſome ſo. 
31 G. 3. reign European fovereign or ſtate, or by any perſons inhabiting any Country | 
c. 39 Bat. on the continent of America, under the dominion of ſome * Eure 
8 50. 3. pear ſovereign or ſtate, (a); except ſalt, which may be exported from Turin 
(5) Stat. and, in ſhips belonging to any of the United States (b): and except ſi 
28 G. 3. gar and coffee the produce of any foreign country or plantation, which me / 
c. 6. $9. be imported into ſuch port or ports in the iſlands called Caicos, as his mz 
5 * jeſty in council ſhall approve, in foreign ſhips (c) a 
c. 50. § 10. 11, 12. | m 
(4) Stat. No ſugar, tobacco, cotton-wool, indigo, ginger, ſuſtick, or other dying - 
12 Car. a. woods, rice, molaſſes, copper ore, coffee, pimento, cocoa-nuts, whale 8 
. 4. F. 18. fin, raw ſilk, hides or ſkins, pot or pearl aſhes, iron or lumber, of th of 
oY 472 growth, production, or manufacture of any Britiſb plantation in 4% 
pe hag 5. Africa, or America, may be tranſported to any place whatſeyer d), obe b 
$ 12.6 thavto ſome ri plantation, or to Great Britain, or to rela () x 
1. c. 18. | h | 
§ 22ſt. 4 G. 3. c. 15. § 27. (e) St. 20 G. 3. c. 19. 5 
(JJ Stat. Except ſugars, which may be carried from the ſugar colonies to ay tis 
I2 G. 2. part in Europe, in a ſhip clearing out from Great Britain, and having a0. 
(e) Stat, cence from the commiſſioners of the cuſtoms for that ' purpoſe (f); ad U 
5G 3. lumber, which may be carried from any Britiſh colony or plantation to the {ta 
c. 45: $ 22. Madeiras, or the Weſtern Iſlands, called Azores, or to any part of Zong du 
to the ſouthward of Cape Finiſterre (g). ; 
(b) Stat, All other goods and commodities, not ſo enumerated, being the growth, ſl; 
58.2. production, or manufacture of any Britiſh colony, or plantation in 4k, 2 
(% Seat Africa, or America, may be tran ported to any place whatſoever ; except in 
5 G. "6; hops to Jreland (h); rum, and other ſpirits to the Ie of Man (i); run flo 
c. 39 to Guernſey and Ferſey (I); and £aft India goods, which muſt be ba iſ 19 
ny Agony to the port of London (1). = 
c. 28.5 t, 2. (J) St. 7 G. 1. ſt. 1. c. 21. 59. . the 
(m) Stat. No goods or commodities of the growth, production, or manufadure i _ 
15 Car g** Europe, may be imported into any land, iſland, plantation, colony, um ne 
3 5 — tory, or place, to his Majeſty belonging, or in his poſſeſſion in a, u ee, 
20G. 3. or America, but ſuch as ſhall be ſhipped in Great Britain (m) or ld ,. 
c. 10. n). 
0 Except ſalt for the fiſheries of Neewfoundland, and wines from the I. A 
(e) Stat. deiras (a), and from the Weſtern [lands of Azores ; and craft, cla |, 
15 Car. 2. or other goods, the growth, productien, or manufacture of Great Brum E - 
c. 7. 57. Guernſey, or Ferſey, or food or victuals, the growth, production, or # * 
(3) Star nufacture of Great Britain, Ireland, on or Jerſey, from Guernſ5 "8 |. 
9 6. . Jerſey to Newfoundland, or any other Brink colony, where the fiſhery 8 cer 
© 48 carried on, for the uſe of the fiſhery (5). cle 
| Lands, iſlands, territories, or places, to his Majeſty belonging, i 4 Th 


Africa, or America, not being colonies or plantations, are not includ 
any of the foregoing prohibitions or reſtrictions, other than the laſt· nen 
oned prohibition, and the reſtriction that all goods and commodines 7 
be imported into and exported out of them in Hritiſb- built ſhips, or in 


12 
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6% ſhips owned by bie Majeſty's ſubjecte, and navigated by a maſter and 
three-fourths at leaſt of the mariners Britiſh ſubjects. 
2. Of the Trade of the Colonies with the Territories of the United States. 

Sugar, molaſſes, coffee, cocoa-nuts, ginger, and pimento, and all goods St. 23 G. 3, 
and commodities which were not prohibited in the year 1788, to be ex- 3: 3+ 
ported into any foreign country in Europe, may be exported from the Weſt 
India Iſlands to the United States, | 

No goods or commodities may be imported from the United States into 8. 28 G. 3. 
the Vel India Iſlands, except tobacco, pitch, tar, turpentine, hemp, flax, © 6.J 1, 
maſts, yards, bowſprits, ſtaves, heading-boards, timber, ſhingles, and 
lumber of any ſort ; horſes, neat-cattle, ſheep, hogs, poultry, and live- 
ſtock of any ſort; bread, biſcuit, flour, peas, beans, potatoes, wheat, 
rice, oats, barley, and grain of every ſort, being the growth or production 
of any of the territories of the United States. | 

No goods or commodities may by imported from the United States § 1a. 41. 
by ſea or coaſtwiſe into the province of Quebec, or the countries or iſlands 
within that government, or * the river St. Laurence, nor at all into the 
provinces of Nova Scotia or New Brunſwick, the iſlands of Cape Breton, 

St. John's, or Newfoundland, or any country or iſland within their reſpec- 
tive governments. | | 

Except pitch, tar, and turpentine, the growth and production of the St. 33 0. 3. 
United States, which may be imported from any of the territories of thoſe 6. $0. 5 14. 
{ates into the provinces of Nova Scotia and New Brunſwick, in Britiſb- 


| built veſſels, owned and navigated by Britiſb ſubjects. 


Except alſo that the governors of Nova Scotia, Neu Brunſwick, the * 28 0.3. 

iſlands of Cape Breton, and St. John's, may, in caſes of publick emergency © ** 9153. 

and diſtreſs, authorize the importation of ſcantling, planks, ſtaves, head- | 

ing-boards, ſhingles, hoops, or ſquared timber of any ſort; bread, biſcuit, 

Hour, peas, beans, potatoes, wheat, rice, oats, barley, or grain of any 

fort, for a limited time ; and the governor of Newfoundland, being em- 

powered by order of his Majeſty in council, may authorize, in caſe of 

neceſſity, the importation of bread, flour, Indian corn, and live-ſtock, for 

the theo enſuing ſeaſon only. | | 
Goods and merchandize, being the growth or production of any of the This ſtands 

territories of the United States of America, may be imported directly from Pen the 


thence in Briti/þ-built ſhips, owned by Britiſh ſubjects, and navigated ac- , 
cording to law, or in ſhi 1 5 council of 


ps built in the countries belonging to the United it April 


| States, owned by ſuch ſubjects, and navigated by a maſter and three-fourths 1792, made 


of the mariners of thoſe countries: namely, unmanufactured goods and mer- by virtue of 


chandize, (except fiſh-oil, blubber, whale-fins, and ſpermaceti) z and alſo a. 23 G. 3- 


tobacco, pig-iron, bar-iron, pitch, tar, turpentine, roſin, pot-aſh, pearl- tioued 
aſh, indigo, maſts, yards, and bowſprits, upon the ſame duties as if they it. 36 0. 


came from any 3riti/6 iſland or plantation in America. Secondly, Fiſh-oil, <- 38. The 
4 


blubber, whale · ſins, ſpermaceti, and all other goods and merchandize (ex- duties to. 
cept ſnuff), upon the loweſt of the duties impoſed by law upon 7 1 


ti - ſecond claſs 


cles, if they came from countries not under the Britiſh dominion. of gco9s 


2 Snuff upon the ſame duties as if it was the product and manufac- and mer 
ture o Europe. 4 n 6467 
2 in. 2 2 and e D. 2 of N conſolidation ac, 278. Ws 3- and 
ena y any law pa uhſequent tonchi duties in thoſe ſched is fur» 
ter to be ſubject to the regulation of ſtar. 29 0. . N e 
Vor. VII. | 2 Of 
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. MERCHANT AND MERCHANDIZE. 
| 2. Of the Trade with Aſia, Africa, and America. 


St. 12. Car. No goods or commodities of the growth, production, or manufacture 

2. c. 18. of Afia, Africa, or America, may be imported into Great - Britain, in any 

3. bother than in Britiſb- built ſhips, or in Britiſb ſhips owned by his Majeſty 

_ + © , ſubjeQs, and navigated by a maſter and three-fourths at leaſt of the mar. 
ners Britiſb ſubjects. : | 

This is the Except ſuch goods and commodities of the growth or production of the 

"_ 2 United States, as are permitted by the before mentioned order in council ty 


but fome of be imported in ſhips belonging to the United Stater. 


the inſtances which are given as exceptions under the next head of exceptions, are exceptions ally 


to this, as far as they relate to ſhips. 


Thisreſtric- No goods or commodities of the growth, produQion, or manufaQure of 
tion 3 Ala, Africa, or America, may be ſhipped or brought from any other place 
as well to | 4 ; : 

the trade Ir country, but only from thole of their growth, production, or manufzc. 
with the ture, or from thoſe ports whege they can only, or are, or uſually hare 
plantations, been, firſt ſhipped ſor tranſportation. 


as the gene · 


ral trade with Aſia, Africa, and America; and is founded on the conſtruction ol the fourth ſev. 
on of the act of navigation. . 


(a) Stat. Except the commodities of the Streigbis or Levant ſeas, from the uſul 
ey 18. z of ports of lading them within the Streights or Levant ſeas (a); Eaft Indi 
40 813. bur 0 pb art yk "ow on W 22 — * m_—_ = 
(:)$ 14. eaſtward of the Cape of Goo ; the of the 1 or Por. 
| 0 $15. gugueſe plantatiors - eee the EE of Spain . ns, or 
(a9 the Weſtern Iſles, commonly called 4Azercs, or the Madeira or Canary 
7 * 2 (e); all bullion and prize- goods, from any port in any ſort of 
(5) Stat. ips (d); jeſuits bark, ſarſaparilla, balſam of Peru and Tolu, and all 
14 G. 2. drugs the produce of America, from the Briliſb plantations (a); raw filks 
(: 1 55 3 other goods of Per/ia, from any place belonging to the Emperor of 
28.5 „ Ruſſia, in Eritiſp- built ſhips (5); cochineal and indigo, from any port, in 
c. 15. ft, Britiſh ſhips, or ſhips of a ſtate in amity (c); gum ſenega, coarſe printed 
78.2. c. 18. calicoes, cowries, arangoes, and other Eaſt India goods, prohibited to be 
(4) Stat. worn here, from any port in Europe, in Britiſb- built ſhips (d) ; cotton- 
285 „ Wool, and goat-ſkins, raw or undreſſed, from any place, in Britiſb-buil 
( Stat. * (e) 5 and 2 the e of the dominions of the Emperor of 
16. G. 3. orocco, {rom Gibraitar, in Brii. ps (JJ. 
c. 52. 15 G. 3. c. 35. / Stat. 27 G. 3. c. 19. yo : 6 857 


3. Of the European Trade. 


St.12Car.2. No goods or commodities of the growth, production, or manufacture of 
2 Europe, hereinafter enumerated and deſcribed, namely, no goods or com- 
& 27 G. A modies the growth, production, or manufacture of Muſcovy, or of any 
c. 18. F 10. territories belonging to the Emperor of Ruſſia; nor any ſort of maſts, tim- 
der, or boards; no foreign (alt, pitch, tar, roſin, hemp, or flax, raiſins, 
prunes, olive - oils; no ſorts of corn or grain, ſugar, pot-aſhes, wines, u- 

| negar, or ſpirits called aquavitz, or brandy-wine z may be imported but in 

- Brii/h-built ſhips, or in Britiſh ſhips owned by his Majeſty's ſubjects, and 
navigated by a maſter and three-fourths at leaſt of the mariners Hritiſb ſub- 

_ jets, nor any currants or commodities of the growth, production, or ma- 


nufactute of any country belonging to the Turks empire, may be impo "y 


uy ww nmr Fr5 =© —— * 
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but in Britz/þ-bvilt ſhips, owned by Britiſh ſubjects, and navigated: by a 
maſter and three-fourths at leaſt of the mariners Britiſb ſubjects 3 or in ſhips 
of the built of any country or. place in Europe under the dominion of the 
ſovereign or ſtate in Europe of which ſuch goods are the growth, produc- 
tion, or manufaQure ; or of the built of ſuch port where the ſaid goods 
can only be, or uſually are, firſt ſhipped for tranſportation, and navigated 
by a maſter and three-fourths at leaſt of the mariners of that country, place, | 
or port. 8 | 
No ſort of wines (other than Rheniſh), no ſort of ſpicery, grocery, to- Stat. 13 & 
bacco, pot-aſhes, pitch, tar, falt, roſin, deal boards, fir timber, or olive- 14 C. 1 
oil, may be imported from the Netherlands or Germany, upon any pretence, e. 11. 5 23. 
in any br of ſhips or veſſels whatſoever. + | | 
Except timber, fir planks, maſts, and deal boards, the production of ie) stat. 
Germany, from any port or place in Germany, by Britiſh ſubjects, in Britiſb- 6 Geo. 1. 


built ſhips (g) s and wines (5), the v. or production of Hungary, the 7. 16. 


Auſrian dominions, or any part of Germany, from the Auſtrian Nether. 92 71 ö 
lands, or any port or place belonging to the Emperor of Germany or the c. 78. 8 2. 
Houſe of Auſtria, in any ſuch ſhips or veſſels as are deſcribed in the pre · amended 
ceding clauſe. | by at. 


| 27 Geo. 3. 
Bullion and prize-goods, and all other goods and commodities, of rhe c. 19. F 10, 


growth, production, or manifaQuure of Europe, (not prohibited abſolutely 
to be imported,) may be imported from any country, place, or port, 'in 
any ſort of ſhips, owned and navigated in any fort of manner: for bullion” 
and prize-goods are excepted by the fifteenth ſection out of all the provi- 
ſions of the act of navigation; and what is not prohibited by ſtatute muſt 
of courſe be open and fre. ; 


4. Of the Coaſting Trade | Ou! 


No perſon may lade or carry on board any ſhip or veſſel, other than a Sr.12Car.z, 
Britiſb- duilt ſhip, or a Britiſh ſhip owned by Britiſh ſubjects, and navigat- ©: 28. $ 6. 
ed by a maſter and three-fourths at leaſt of the mariners Britiſh ſubjects, 
any commodities, or things, of what kind foever, from one port or creek 
of Great Britain or Ireland, or of the iſlands of Guernſey or Ferſey, to 
another port or creek of the ſame, or any of them. | 

Every foreign-built ſhif or veſſel bought and brought into Great Britain, gt. x Ja. 2; 
to be employed in carrying goods and merchandize from port to port, is c. 18, 
to pay at this port of delivery, for every voyage, five ſhillings per ton, over 
and above all other duties. | 8 n 


5. Of the Fiſheries. 


Freſh fiſh of every kind, caught by the crew of any Britiſs- built ſhip or St. 27 G. 3. 
reel, owned by Britiſh ſubjects, uſually reſiding in Great Britain, Ireland, e. 13. $ 3% 
Guernſey, Jerſey, or Man, and navigated by a maſter and three-fourths at 
rm of the mariners Brits ſubjects, may be imported in ſuch ſhips free 

uty. | | 5 

No fort of fiſh whatever of foreign fiſhing (except eels, ſtock fiſh; an- St. 10 K 11 
chories, ſturgeon, botargo or caveare, tur bots, lobſters, and oyſters) may oj 3. 8 14. 
be imported igto Great Britain. "pate 
®lorced by Nat. 9 G. 2. c. 33.; and fat, 26 C. 3. c. 81. 5 43; 44. "Oyſters ate not ſpecially ex- 
cepted ig any ſtatute; but there'is a duty on them in the conſolidation act, which; not being le- 
able on Britiſh caught ne N permiſſion to import for eigu · caught oyſters. 

2 


Perpe 
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1. Perpetual bounties are payable on the export of pilchards or ſhads, cod. 
6 oy: bs fiſh, ling, or hake, whether wet or dried, falmon, white herrings, ted 
as $6. herrings, and dried red ſprats, being of Britiſb fiſhing and curing. 


l 
1 
2 
F 
1 

$ 

! 
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: 
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| 


gr en ter, blubber, and whale-fins, taken in the Southern whale-fiſhery ; and on 
by 27 G. 3 the e wort of pilchards, ſeal ſkins, head-matter, blubber, and whale-fing 


| c. 41. cen Vigated by a maſter and three-fourths at leaſt of the mariners uſually ref. 
” tinned, and ing in the king's European dominions. os 
amended by | "7 
29 G. 3. c 53- 31 G. 3 c. 43-32 C. 3. c. 22. as to 


x 
- 


t 6G.3, ABriT1S#-3U1LT ſhip is ſuch as has been built in Great-Britain or Ir: 
60, $1, and, Guernſey, Jerſey, or the Iſie of Man, or in ſome of the colonies, 


2 
4 plantations, iſlands, or territories in Aſia, Africa, or America, which u 
the time of building the ſhip belonged to, or were in the poſſeſſion of, his 
- Majeſty ; or any ſhip whatſoever which has been taken or condemned u 
lawful Prize. F | 
But ſuch Briiiſb- built ſhips, as ſhall be rebuilt or repaired in any foreign 
port or place, to an amount exceeding fifteen ſhillings per ton, ſhall not be 

Spe conſidered as Britiſh built, unleſs ſuch repairs ſhall be proved to have been 
neceſſary to enable the ſhip to perform her voyage. 

A Baris ſhip, is FixsT, ſuch as is foreign built, and before 1ſt May 

3 1786 belonged wholly to any of the people of Great Britain or Ireland, 

« +: . Guernſey, Jerſey, or the Iſle of Man, or of any colony, iſland, plantation, 
or territory in Aſa, Africa, or America, in poſſeſhon of his Majeſty— 
SzconDLY, ſuch as has been built or rebuilt on a foreign-made keel ot 
bottom, and regiſtered before 11ſt May 1786, as a Britiſh ſhip. —T1roLy, 
ſuch as had been to be repaired or rebuilt on a foreign-made keel or bot- 

tom before iſt May 1786, and has ſince been regiſtered by order of tht 
+, commiſſoners of the cuſtoms in England or in Scotland. 

26 G. 3. Every ſhip or veſſel having a deck, or being of the burden, of fifteen tons, 
c. 60 and belonging to a ſubject in Great Britain or !reland, Guernſey, Jerſey, 
$ 3-28. or the Iſle of Man, or any colony, plantation, iſland, or territory, to bis 

Majeſty belonging, muſt be regiſtered by the perſon claiming propeny 

therein, who'is to obtain a certificate of ſuch regiltry in the port to which 


* . — * 9 
2 PPP ˙ A ee NN r 
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tte ſhip or veſſel properly belongs; and the certificate is to . rig 

the ſhip or veſſel under one of thele two claſſes; CRRTIrIcATES or Bi- gran 

TISH PLANTATION REGISTRY 3 or, CERTIFICATES or FOREIGN. SHIP * 

. REGISTRY FOR THE EUROPEAN TRADE, BRITISH PROPERTY.  * Print 
5 Is. The port to which a ſhip ſhall be deemed to belong, is the port fron conf 
| and to which ſhe uſually. trades, or, being a new. ſhip, ſhall intend to A 
$'6. trade, and at or near which the huſband, or acting and managing owner. Mac 


: '* uſually reſides. No ſhip, the N of the king or royal family, not de (; 

Gap a any lighters, barges, boats, or veſſels, of any built or deſcription what Wl of. 

ver, uſed ſolely in rivers or inland navigation, need be regiſtered ; and d dat 
tip built in the United States, or owned: by the people thereof, * 
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time the prohibitory acts were in force, and not before regiſtered, is en- 
titled to be regiſtered, unleſs it has been condemned as prize, or having 
been ſtranded ſhall have been byilt or rebuilt, and regiſtered in the man- 
ner before practiſed and allowed, No ſubje&, whoſe — reſidence is out 6 8. 
of the king's dominions, ſhall, during lach reſidence, be entitled to be 
owner in whole or in part of a Britiſh ſhip to be regiſtered under this act, 
unleſs he is a member of ſome Britiſh factory, or agent for, or partner in, 
any houſe or copartnerſhip actually carrying on trade in Great Britain or 
Ireland. nh | 
An oath is to be taken before the perſon makiog the regiſtry and grant- $ 1. 
ing the certificate by the owner ; and, if there are two joint owners, by 
both, if they both live within twenty mijes of the port, otherwiſe by one: 
if more than two, then by the greater part, not exceeding three, if ſuch 
greater number of them are reſident within twenty miles of the port; or 
by one, if all ſhall be reſident at a greater diſtance; and where one of $ it. 
three joint owners takes the oath, he is alſo to ſwear, that thoſe who are 
abſent are not reſident within twenty miles of London, and bave not wil- 
fully abſented in order to avoid the oath, or are prevented by illneſs, 
No ſhip is to be permitted to clear out as a Hriiiſb built ſhip, or a Britiſh g 32. 
ſhip, or to be entitled to the privileges of a Britiſb- built ſhip, or a Brit/h 
ſhip, unleſs the owner has obtained a certificate of regiltry ; and any ſhip 
departing from port without being ſo regiſtered, and obtaining ſuch a certi - 
fate, ſhall be forfeited. | | 
All ſhips not entitled to the privileges of a Britiſb built ſhip, or a Hruiſb st. 2) G. 3. 
ſhip, and all ſhips not regiſtered as aforeſaid, are deemed, although they © 19. 913. 
may belong to Brizi/h ſubjects, to all intents and purpoſes, alien or foreign 
Ips. | 
As often as the property of a ſhip is transferred from one Priti/h ſubje& St. 26 G. 3. 


to another, in whole or in part, the certificate of the regiltry is to be truly ow 2 


and accurately recited in words at length ia the bi I or other inſtrument of et the at ia 


lale, otherwiſe the bill of ſale is to be void. | general and 


applies to a 


transfer of ſhips at ſea ; and if the requiſitions of it are not ſtrictiy complied with, the vendee, or 


perion claiming under the bell of ſale, has neither a legal, nor equitable, intereſt in the ſhip. Rot + 


leſton v. Hibbert, 3 Term Rep. 406. Hibbert v. Rolleiton, 3 Br. Ch. Ca. 374, Camden v. A 


vrlon, 5 Term Rep. 70g. 


As often as the maſter of a ſhip is changed, a memorandum thereof is 5 :8. 
to be indorſed on the certificate by the proper officer of the cuſtoms. 
The owner is to cauſe the name by which the ſhip is regiſtered to be 9 19. 
nog a conſpicuous part of the ſtern ; and ſuch name is not to be 
changed, 
If a certificate of regiſtry is loſt or miſlaid, or, if a ſhip ſhall be akered, , 23. 
u form or burden, or from any denomination of veſſel to another, by 
"ging or fitting, ſhe muſt, be regiſtered de novo, and a new certificate 
granted. | 
Maſters of ſhips are, on demand, to produce their certificates to the 5 34. 
Puncipal officec in any port within the king's dominions, or to the Britj 
conſul or chief officer in any foreign port. | 
=_ had originally been regiſtered, and was faid to be bought by Macnes!'s 
Macneal at Savannah in South, Carolina. Having taken in a cargo there, caſe, 
de ſailed for Naſſau, where he applied to the governor for a __ The Reeves“ 
oficer whoſe duty it was to make out the certificate of regiſtry, alleged — - : 
at be had no printed forms left, but that he was ready to make an in- 
dorſement 
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dorſement upon the old certificate, on Macneal's taking the oath preſcribed 
by ſtat. 26 G. 3. Macneal afterwards failed to Savannah, and returned 


again to Naſſau with a cargo, where the ſhip was ſeized ; but on a hearing 


in the court of Admiralty, ſhe was releaſed as not forfeited, 


On the part of Macneal it was now contended, that the ſale of a Britifh 
ſhip in a foreign port was not an act forbidden by any law; that he did all 
in his power to obtain a fair and legal regiſtry ; that it was a blunder in 
the collector not to give him a certificate, alleging he had no printed 


forms; that on his return to Naſſau he meant to renew His endeavours to 


obtain a regiſtry, his intention being to trade between Naſſau and Savar. 


naa; and that in the caſe of a change of property in a foreign port, he wa 


left at large as to the proper port for the regiſtry of the ſhip ; and having 
declared his intention to trade thereafter from Naſſau, that, and that only, 
became the proper port where the ſhip ſhoatd be regiſtered. 


m. Upon which it was obſerved by the Lord Preſident, how material it was 


to aſcertain, in caſes where a ſhip was fold, whether in a foreign or Brij} 

ort, what ſhall be the port to which fuch ſhip ſhall be faid to belong, and 
within what ſpace of time ſhe ſhall repair to ſuch. port? For if it ſhould he 
once laid down that ſuch a ſhip might regiſter in any other port than that 
where ſhe was firſt regiſtered, he was ſatisfied the act of the 28th of the 
king, which, he faid, is founded upon the beſt principles, and is wiſtly 
and fagacioully contrived by the noble perſon who was the author of it to 
prevent the many frauds committed under the a& of King William, would 
be wholly diſappointed of its effect. 

He then conſidered the defects in ſtat. 7 && 8 Wil. z. the frauds tha 


were committed under it, and to what thoſe frauds were owning, It di. 


res, that in all caſes of change, whether of the name or the property of 
the ſhip, if in another port, it ſhould be regiſtered de novo ; but in neither 
caſe does the act give any direction to point out the particular port where 
ſuch ſhip ſhould be regiſtered. The conſequence of this want of proviſion 
in the act had been the multitude of frauds that were continually praftiſed 
in the regiſtry of ſhips ; for in any port whatſoever, if a perſon preſented 
himſelf and took the oath required by that act, he was entitled to have the 
ſhip regiſtered. For it was remarkable, that the act required no other ſe. 
curity than the tranſient oath, as he called it, of any man whatſoever, who 
choſe to offer himſelf, and who the next minute might ſlip away and never 
be heard of afterwards. | He ſaid, he did not wonder that the noble pet. 
ſon who framed the ſtatute of the 26th of the king conſidered theſe fraud, 
and the preventing of them, as particularly deſerving his attention; and 
he was very happy to ſay, that if they were right in the judgment they were 
then going to give, he believed they ſhould ſo fully ſecond the deſign of th 
act, that he would Cty any man finding a loop-hole to evade it. 
He thought that ſtat. 26 G. 3. was an act which in every view of it 
ſhould be conſidered as a remedial act; it was for preventing a publick 
miſchief, to amend and alter ſtat. 7 & 8 Will. 3. . had appeared that 
frauds without number were committed under thai act; and that was, and 
was (ſtated to be, the reaſon of making this aq. 
The rule, therefore, of conſtruction in applying and explaining the ad, 


ſhould be ſuch as will moſt aid in adyancing the means of relief and ia ſup- 
; preſſion of fraud. And ſhould it be conſidered in any light as a penal att, 


he was clearly of opinion, that every thing from ſuch a conſideration ſhould 
be controlled by the other character of it as à remedial act. 


E . 
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He 
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He obſerved, that by ſect. 5. of the act, the port where the regiſtry ought/ 
to be made, was expreſsly defined the port from and to which ſbe has uſu- 
aily traded; and if a new ſhip, the port to and from which /he intends to 
trade, It is effentially necefſary, and expreſsly required, that the huſ- F 
band's or acting owner's reſidence ſhould be near ſuch port. This circum- 
tance of reſidence ſeems to be made the moſt indiſpenfable requiſite in the 
ſection. Beſides this, there are added ſecurities, controls, ſurveys of the 
ſhip ; all which, if complied with, eſpecially that of refidence near the 
rt, it ſhould ſeem that fraud would be almoſt impoſſible, 

He forbore making more obſervations on the act, except only as to 
one point; that is, how long time ſhould be allowed after the change of pro- 
perty in the ſhip for arriving at the proper port where the ip ought to ba regiſ- 
tered : for if the time allowed were indefinite, fo that a ſhip might be trad- 
ing from port to port without regiſtering, the deſign and object of the act 
wou d be at an end. : 

li is remarkable, that ſtat. 7 8 Will. 3. ſpecifies no time for new re- 
giltering ; no more does ſtat. 26 G. 3. but the latter act does in one 
clauſe decide what is to be done in a particular caſe; and he thought the 
direction there given might, by analogy, be applied to all caſes of a new 
tegiſtty —“ or to any other port in which the.can be legally regiſtered by 
© this act.“ Now there is no caſe under this act but that of a change of 
property in a foreign port, Every court before which a caſe of this ſort 
comes, is to conſider the time. Common ſenſe and common reaſon mult 
ay, a ſhip ſhall be at liberty to navigate without a regiſter, and ſhall be 
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at protected by law, if in the mean time ſhe is uſing due diligence to reach a 
le port where a regiſter may be obtained. As for inſtance, ſuppoſe, a ſhip is. 
'of lold at ſea, and ſhe is then making a voyage under a charter-party, and the 
her port at which ſhe firſt arrives after ſuch ſale is not a proper port for her re- 
ere piſtering, he held ſhe would be juſtified in going to ſuch port; but that no 
on further delay would be excuſed, as ſhe ought in convenient time to pro- 
iſed ceed to the port where ſhe can be regiſtered. | 
ited Upon the whole the rule is this: Where the property of a ſhip is tranſ- 
the ferred in a foreign port, ſhe muſt with all due diligence proceed to the pro- | 
r fe per port where ſhe may be regiſtered : this port muſt be that of which ſhe | 
who is, as it were, an inhabitant, This circumſtance is a part of the certiſi- 1 
ever cate, is a part of the oath, and is eſſentially neceſſary to the regiſtry, 9 
pet Compare Maeneal's ſituation with theſe requiſites. He was ſaid to be 4 
auds, the purchaſer of this ſhip at Savannah ; nothing more appears of him: it j 
; 4nd might fairly be aſked, Who is he? Whence comes he ? What property bl 
were has he? what relations? what friends? By his own account he paid only J 
f thi 2 part of the purchaſe-money, for the remainder he was to draw on mer- Y 
| chants in Jamaica: whether thoſe bills were paid or not. does not appear. 
y of it Theſe merchants, by his account, were to become part owners of the ſhip ; i 
ublick vhich alone makes his oath incorrect, and brings great ſuſpicion on the * 
d that whole tranſaction. He comes to Savannah with a cargo belonging to ſome * [i 
$, and American merchants, but which in the bill of lading is made to belong to 1 
Macneal ; all which was probably a mere colour to give him the credit of 1 
he 24, the property, in order to enable him to obtain a regiſtry. | 1 
10 ſup He conſidered it as a fundamental objection to this ſhip, that Macneaft "nn 
nal att, had no known reſidence. He looked upon him as a ſea · vagabond; and ob- il 
ſhould brd, that he felt he was under the neceſſity of ſwearing with care; for be 
v his oath he did not go farther than to ſay, he had not been a reſident .- 
He BY © in any country not under the dominion of his Majeſty.” „ 


. ; 
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On this ſingle objection, without taking into conſideration any othe; 
the court might decide againſt this ſhip. Bur he had thought it proper 1 
give more at large the ſenſe of the court upon the policy of the ad, be. 
cauſe it is extremely material that its principle ſhould be thoroughly under. 
ſtood; and as to the point in queſtion, if the a& was not ſcrupulouſly ad. 
hered to, he was perſuaded the whole of its regulations would be futile and 
_ uſeleſs. It became the more neceſſary to be thus explicit, as the Judge 
| below had ſeemed greatly to have miſunderſtood the act; declaring, tha 
Macneal had offended only againſt the latter of the act, and not againſl in 
ſpirit. Indeed, faid his Lordſhip, it is in general beyond ſea, in our plu. 
tations, that the laws of navigation are broke through and evaded ; addet 
to which, the application of them is left for a time with governors, collec. 
tors of the cuſtoms, and other perſons not ſufficiently converſant with leg 
matters, who contribute to aggravate ſuch miſchiefs by, miſconſtrution and 
falſe interpretations of the law. | | 


Page 615 Miſnomer and Addition. | 


( That Names and Addjtions are required by 
Law, and mult be truly inſerted: And herein, 
Page 616 

(If the Chriſtian) But if plaintiff ſues defendant by the name he ſubſcribed to the bond, &c, 
and defendant pleads a mitnomer, plaintiff may reply he is as well known by the one name as the 
_ _— give in evidence thedefendant's actual ſubſcription by that name. 

age 01 : 

45 the 44 This ſtatute is to be taken ſtrictly, and confined to thoſe caſes where proctſs of 
outlawry lies; therefore want of proper addition is not pleadable to an information in nature of 
quo ewarranto, Rex v. Brough, I WII. . 8 
Page 620 


(1t is a goed) In Shelly v. Wright, Barnes, 338. it is ſaid not to be uſual to ſet aſide ſuch 1 
plea upon motion; but that the plaintiff ought to demur. 


— 


(D) Of the Diffezence between a Wiſtake in Grant 
3 Obligations, c. and Judicial Proceedings. 
ge 622 , | 


(But in grants) So, in judicial proceedings, 1 Str. 316, 
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(a) Of the Original and ſeveral Kinds ot Mort⸗ 

2 „„ ae. 

» | | | | 4 | Page 633 
" (This bas been) The mortgagor is only lik- a tenant at will to the mortgagee : his legal intere! 

* i inferior to that of a firi& tenant at will. Dovgl. 22. 282-3. | 

ec Great inconvenience having been ſuffered by mortgagees, from the diffi- 1 Pow. 

gal culty and delay attending bills to forecloſe, a mode of contracting has been Mortg. 12, 


invented by which the mortgager may, after a given time, procure his prin- 
cipal and intereſt, by a ſale of the mortgaged eſtates, without being under 
the neceſſity of applying to a court of equity. This is done by taking a con- 
reyance of the fee to trullees in truft for the mortgagee for a term of years 
ſubje& to redemption, with remainder to the truſtees in truſt, in default of 
pzyment at the time ſtipulated, to ſell the eſtate, and to apply the purchaſe- 
money, after defraying the expences incurred io diſcharging the- truſt, in 
payment of the mortgage-money, and intereſt, and then to pay over the re- 
lidue to the mortgagor. © 


= 


(B) Chat ſhall be deemed a Mortgage, or an 
| 0 Eſtate redeemable, K a 


Again, where the plaintiff being ſeiſed in fee of the lands in queſtion Bowen v. 
worth 2000. per annum, mortgaged the ſame in 1637, to the defendant's Edwards, 
1 0 father for 250. and agreed and alſo ſealed a deed for the abſolute ſale there - L Rep. Ch. 
of of, if the money were not paid at the end of ſeven years; a redemption was 3 7] 
decreed, notwithſtanding ; for the defendant's father, having exhibited a 822 
bill againſt the plainti for the land or the money, made it evident that 


<1 it was only a mortgage originally, and being ſo at firſt, the ſubſequent 
agreement could not alter it. 

— And although a mortgagee have a power to mortgage or to ſell the lands 
mortgaged abſolutely, in caſe of failure of payment at a given time, a court 

nt, of equity will, nevertheleſs, conſider any conveyance by him to be ſubject 


to redemption, if it be evident from the res gee, that the vendee did not | 
depend upon the power; as, if the equity of redemption be excepted in the j 
in the conveyances. Thus, a conveyance of lands was made, by leaſe and Croſt v. 
my of A. to B. and his heirs, and by a defeazance bearing date with Powell, 
the releaſe, it was agreed that if 4. repaid 10000. He. borrowed of B., —_— * 
within a year from the date of the indenture, then B. ſhould re-convey to 
him; but if he failed to pay the money within the year, then B. ſhould 
CE =o 2ge, or abſolutely ſell the lands, free from redemption, and out of the 
money raiſed by ſuch mortgage or ſale, pay the ſaid i o. Ec, and intereſt, 
and be accountable for the overplus to 4. and his heirs. A. fine was alſo 
ried to B. in order to bar 4's wife of dower. Afterwards, the money 
dot being paid at the time ſtipulated, B. agreed to convey the eſtate for a 
<enain lum of money, and in the agreement, and alſo in the conveyances, | 
© exception was made, and in ſuch exception the defeazance was n. = 
| . 7 
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have done, but what he had done; and it was evident, that it was not B. 


Vide Cople- It ſeems queſtionable whether a power of redemption can be ſet up upon 


ſtone v. 
Boxwil', 


| Chin Ca. if it be a mortgage, it muſt be ſo ab initio on the original agreement. And 
1. 3 Salk, therefore, where one having the reverſion expectant upon the determinati 


141. 


Orby v. 
T1igys 

2 Eq. Ca. 
Abr. 599. 
24.8. C. 


9 Mod. Ca. pot the counterpart into his hands after 4's death; then the plaintiff gait 
in Law and | 


Eg. 2. 


conveyed to truſtees to ſell, the vendee, by virtue of ſuch ſale, had an ab. 


f MORTGAGE. 


ed. And afterwards a queſtion aroſe, - Whether the purchaſer had an 20. 
ſolute eſtate, or an eſtate r&deemable? And it was contended that be bad 
an abſolute eftate, for that the eftate conveyed to B. was an abſolute eſtate 
and though there was a defeazance executed at the ſame time, yet that ih 
to have operation only within a twelvemonth, after which period, B. was 
inveſted with a power to ſell oy free from all equity of redemption; 
conſequently, it then became a truſt for B. to ſell, and where an eſtate wh 


ſolute fee, free from all charges and power of redemption, And' the fine, 
it was ſaid, paſſed the right of the then owners in the eſtate, and made i 
abſolyte. But it was anſwered, and reſolved by the court, that the ef: 
was redeemable, for the eſtate conveyed by A. to B. was, in its nature, 
mortgage to him, and though the money was not paid within the year, ye: 
the mortgagor might ſtill have redeemed at any time while the eftate cont 
nued in B.; and then, though B. had a power on non-payment within the 
year, to mortgage or fell in order to raiſe the money lent, and to be ac 
countable for the overplus, it was not then to be conſidered what he might 


intention to convey an abſolute and indefeazible eſtate, for he had not con- 
veyed it abſolutely, and free from the equity of redemption ; but had inſ. 
ed upon having the defeazance inſerted. If then, as was the caſe, B. o 
non-payment of the money within a year, ſtood as a truſtee for A, ſubje8 
to the defeazance, his (B's) vendee coming in with notice of that truſt, 
would ſtand in his place, and muſt be conſidered as taking the conveyance, 
liable, in equity, to the performance of the truſt; and the fine made no dif. 
ference, for it only operated to ſtrengthen the eftate and free it from the 
dower of the wife, but it confirmed it in in fatu quo, and did not diſchaye 
it from the equity of redemption to which it was before liable. 


a ſubſequent agreement, made after an abſolute conveyance executed; for 


on of a leaſe for life, in an eſtate worth 1000. per annum, conveyed it in 
fee to W. R., in conſideration of 1c02/. and no more, and the tenant for 
life died, a pretence was ſet up that this conveyance was no more than 
mortgage, becauſe V. R. had declared that he did not know how long be 
| ſhould enjoy the eſtate, and that he would take his money again with inte- 


reſt : ſed dubitatur per curiam ; and one reaſon was, becaufe matter ſuble- Y 
quent will not make it a mortgage, if it was not ſo upon the original agree. 


ment, 
But although courts of equity will not fuffer the mortgagee to clog the 

- redemption with any ftipulation for a purchaſe, at a ſpecifick price agreed 
upon at the time of the loan, becauſe the admiſſion of ſuch a practice would 
furniſh an inlet to great fraud and impoſition upon the mortgagor ; yet 
mers agreement that, in caſe of ſale, an opportunity of pre-emption ſho 
be given to the mortgagee, would, it ſeems, be 1 but it muſt de 
claimed at a reaſonable time; for where 4., the plaintiff*s brother, died, 
having previouſly mortgaged lands to B. by deed, containing covenants tort 
eonvey upon fix months notice of payment of the principal and intereſt, 20d 
that in caſe the eſtate ſhould be ſold, B. ſhould have the pre-emption ; l. 


him fix months notice that he would pay off the mortgage, which he feſo- 
ſed to accept; upon which, the plaintiff exbibited his bill for a — 


* 
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ace of the eſtate, having entered into articles for the ſale of it; in his an- 
ver, inſiſted on the covenant for pre · emption; but it appearing that nei- 
ther the plaintiff nor purchaſer knew any thing of this covenant, the coun- 


tt, terpare of the deed having been in B's cuſtody ; that the plaintiff, on appli- 
ws: aon for it, bad been denied it, the mortgagee inſiſting only on payment, 
5 legiog the ſecurity was too narrow for the money lent, and threatening to 


'reclole, never having mentioned his claim to pre-emption until after the 
hte was fold 3 it was ſaid, he ought not to ſet it up to the prejudice of the 
v:rchaſer, having had time to claim it, if he had pleaſed, before the eſtate 


7 vas ſold; and it was decreed accordingly. | 
Fa A diſtin tion hath been made by the court of Chancery, between con- Barrel v. 
þ 1 ads originally founded upon lending and borrowing money, with an agree- Vere, 268, 


nent for a purchaſe in a certain event, and caſes where, after a mortgage, 
new agreement hath-been entered into and executed by the parties for an 
; ſolute purchaſe, although there be a ſubſequent declaration that the mort- 
or may have his eſtate upon payment of intereſt, principal and coſts; or, 
here a releaſe of the equity of redemption is given with a collateral agree- 
nent to re-convey, upon repayment of the purchaſe- money; and, in the 
ater caſes, it hath been determined that no re-purchaſe ſhall be had, un- 
ch upon ſtrict performance of the conditions ſtipulated. Thus, A. a joudt- Cotterel v. 
enant with B. her ſiſter made an abſolute conveyance to C. in fee for 1044, Purchaſe, 


1 rhich was admitted to be intended only as a, mortgage; ſome time aſter, 1 N 
ul, 11708, thoſe deeds were cancelled, and then A. in conſideration of 1840. y 
ice, including the 104/. paid by C.) conveyed the eſtate ut ſupra, but with a 

al. nher covenant not to agree to any partition without C's conſent. B. was 


0 poſſeſſion till 1910, when C. ejecting her out of the moiety, enjoyed it 
quietly till 1726, at which time A. brought a bill for redemption, to which 
pleaded himſelf an abſolute purchaſer. The receipts given for the mo- 
ley, mentioned it to be purchaſe-money. In 1710, there was an agree- 
ent that 4. might have the eſtate again, if deſired, on payment of prin- 
ipal, intereſt, and charges. It was firſt heard before the Maſter of the 
Rolls, who diſmiſſed the bill. Afterwards-it came on before Lord Chan- 
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bad I 
t i cllour Talbet, who obſerved the caſe was very dark; the firſt deed was a 
t for WWF mitted to be a mortgage, the ſecond was made in the ſame manner, ex- 9 
han a eptiog the covenant reſpecting the partition, which was the darkeſt part of i 
be caſe; for to ſuppoſe that it was an abſolute conveyance, and to take a 1 


renant from one who had nothing to do with the eſtate, made both the 
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ſubſe. enant and parties vague and ridiculous ;. but that it would be equally fo 

re the deed was ſuppoſed to be an actual conveyance, ſo that it was of no 

ſeat weight, and ought to be laid out of the queſtion ; that he was incli- 

o the , upon the whole, to think the conveyance in 1708 was at firſt an ab- 

greed lute conveyance. The agreement in 17 Lo, for the repurchaſe, ſhewed it ; 
would g vot redeemable at firſt ; the acquieſcence of ſixteen years upon C's poſ- 

yet, 1 bs, was a ſlrong evidence of it; and his Lordſhip, upon the circum- 

hould ces of the caſe, affirmed his Honour's decree. 

ut be Se, lands in Maler were mortgaged: for 400l. and «fterwards, neither Endſworth 
died, icipal or intereſt being paid at the time limited, the mortgagee brought v. Griffith, 
to n. edment, got poſſeſhon. of the premiſes, and then obtained a releaſe of We . 
t, od r ©4uity of redemption from the mortgagor, upon payment of 350!. , Eq Ga. : 
n ; 3 note was given at the time of executing the releaſe, that the re- Abr. 895. 
f gare *, 00 payment of the 9501. and all charges of repairs within a year pl. 6. 
e rel the releaſor, ſhould ſell and convey: to him the premiſes.. Payment 3 
ore been neglected for fixteen years, redemption was not allowed, the 14. 


note 
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note being conſidered as an original agreement between the parties to (: 
and convey the premiſes upon the terms therein mentioned, but not thy 
the releaſor ſhould be at liberty to redeem the ſame. 

Another exception hath been made to this general rule, namely, where 

à⁊ conditional conveyance is made, to be void upon payment of a cert 
LY ſum certain, within a ſtipulated time, in contemplation of a ſettlement, 9 
King v. family proviſion Thus, A. ſeized of a copyhold in fee, ſurrendered i 
33 upon his marriage, to the uſe of himſelf and his wife in ſpecial tail, m. 
2 mainder to her in fee, upon condition that, if he paid 500. at a day ce. 
tain, to the daughter that the wife. had, then the whole ſurrender voll 
be void. The day elapſed, the 5ol. not paid, and the huſband died wit. 
out iſſue. On a bill to redeem, brought by his heir againſt a purchaſe 
from the wife, the defendant pleaded that he was a purchaſer for a vu. 
ble conſideration without notice; and it was reſolved, that this was nc 
originally deſigned for a mortgage, but that the party, by ſettling it thy, 
had left it in his election, either to perform the condition by paying the 
money, or to let the ſettlement ſtand ; he had choſen the latter, and the 
plea was allowed. | 
Sir Nich. One, upon his marriage, covenanted that his wife ſhould be paid 10000, 
l within two years after his death, and, for performance thereof, enterel 
eb mop I. into a ſtatute ; but prior to the covenant and ſtatute, he had mortgyyed 
| we of the lands for 500l. for certain years. Afterwards he deviſed thel 
nds to his wife and her heirs, if the 1000/, were not paid to her, accords 
ing to the marriage-covenant, ſhe paying off the ſaid 5000. He died, leaving 
his wife executrix, to whoſe hands affets came; the 10001. not being paid 
to the wife, ſhe paid off the 500/. and had the mortgage-lands aſſigned to her, 
She then conveyed over the mortgage-lands in fee by fine and deed. The 
queſtion was, Whether the heir of the covenantor could redeem, paying the 
I 1000). and the goo!. with intereſt upon diſcount of the profits? And the 
Lord Chief Baron was of opinion he could not; for the deviſe to the vil 
was abſolute, if the 1000“. were not paid at the time appointed. 

A diltin&tion hath been likewiſe taken, berweeen mortgages, and de. 
feazible purchaſes, ſubje& to repurchaſes within a time limited, where the 
intereſt is taken by way of rent- charge; for, in the latter caſes, the ſlips 
lations made between the parties muſt be ſtrictly adhered to, or the eftae 

Floyer v. Of the prantee will become abſolute. Thus, J. F. granted a rent-chaye 
Levington, in fee of 481. a year to B., upon condition, that if J. S. ſhould, at ay 
$4 Was. time, give notice to pay in the conſideration- money (being Bel.) by it 
15 ſtalments, viz. 1000. at the end of every ſix months; and ſhould, purſe 
ant to ſuch notice, pay the ſame and intereſt at any time during hit Halm 

then the grant to be void. There was no covenant for J. F. to pay ti 

money, and the rent-charge was much leſs than what the intereſt came i 

(intereſt being then 8 per cent.); B. had conveyed it over after J. G. 

death, to a purchaſer with collateral ſecurity for quiet enjoyment, and th 

purchaſer had afterwards made a marriage fettlement upon it. The quel 

tion was, Whether it was redeemable after ſixty years? And it was & 

creed, by Lord Cooper, that it was not. His Lordſhip obſerved, it un 

material that at the time of making the mortgage, intereſt was at 8 per c 

the rent-charge, therefore, was much leſs than the intereſt of the moge 
conſequently, the payment of the rent-charge could not be taken as . 
payment of the intereſt ; that ſeveral circumſtances occurred in this ak 

which, though each of them ſingly might not be of force to bar the . 
demption, yet, joined together, were {trong enough to previt over i * 
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aoee ſeemed to have allowed a conſideration for purchaſing the. equity 

a after the death of the mortgagor; firſt, by e 2 0 

l ger annum; ſecondly, by agreeing to haze his money by inſtalments ;. 
thirdly, by leaving it only at the election of the mortgagor, whether he 

"ould redeem or not; that there could be no reaſon given why ſuch a 
tiogent right of redemption might not, upon fair and equitable terms, 
0 purchaſed 3 that length of time, where ſo great as in the preſent caſe, 
as a good bar of redemption of a rent-charge, as well as of land; and 
hat the mortgagor was not bound to pay the money by any covenant. 

The reporter obſeryes upon the Jaſt caſe, that is was thought length of 
me was the principal objection to the redemption ; but, in the caſe of 


we > appeal from the rolls, the doctrine that ſuch limited agreements for re- 
10 90 enption, or rather repurchaſe, were legal, was confirmed. Ia this caſe 


mortgage was made of an eſtate by the plaintiff's grandfather, Thomas 
br, in 1689, to Jobn and James Whitehead ; the Whutcheads after- 
ards, on the 5th of June 1689, mortgaged the ſame eftate to Cartwright 
nd Haywood, and their heirs, for ſecuring 2ool., to which Thomas and his 


000, pn, John Mellor, were parties; and Cartwright and Haywood, in order 
mt p ſecure themſelves the intereſt, made a leaſe to the plaintiff 's father, and 
_m_ bis aſſigns, dated the 12th of June i 689, for five thouſand years, at the 
J thee te of 12. a year, for the three firſt years, and 10l. a year for the remain - 


Jer of the term; and if, in the ſpace of three years, the 2001. was paid with 


0. | 
ures tereſt, then the premiſes were to be reconveyed. Receipts had been gi- 
N pa en ſometimes for intereſt, and ſometimes for a rent-charge ; the laſt re- 


eipt was in 1730, The 2000. lent, was money left under one Sutton's 
lin 1687, and directed to be laid out in the purchaſe of lands in fee, in 
encaſbire or Cheſhire ; the rents to be applied towards clothing twenty- 
our aged and needy houſekeepers. The eſtate, at the time of the mort- 
age, was worth 5oo!. only, but was now valued at gool. The plaintiff, 
ja the 20th January 1738, had given notice that he would Pay in the mo- 
dey ; but the defendant, a new truſtee of the charity, had refu 

, infiſting that it was an abſolute purchaſe, And it was ſo decreed by 
orteſcue, Maſter of the Rolls, which decree was upon appeal to the Chan- 


to her, 

The 
ng the 
od the 
he wiſe 


ellour confirmed, his Lordſhip ſaying, that the bill was properly diſmiſ- 

cha WT! * the Rolls, not ſo much upon general rules, as upon the particular 
1 ircumſtances of the caſe, and the ſimilitude of it to the caſe of Floyer v. 

10 ngton. 
x It ſeems, from the determination in the caſe of Taſburgh and M*Namara Taſburgh v. 
Han, ir Robert Echlin et al. that ſuch a contra teſpecting lands, limiting the Echlin et al. 
pay the went of the money advanced and intereſt thereupon to a particular period, Þ ” * 
came uud be conſidered in the nature of a conditional purchaſe, and no redemp- , rug 
J. S's. WF" lowed thereof, after the time ſtipulated. 
und we | bis caſe came before the Hoyſe of Lords upon an appeal from a decree 
de que e by the Lord Chancellour of Treland, in the year 1732, on the fol- 
was & n circumſtances, wiz. King Famer I. by bis letters patent under the 
it un at ſeal, dated the 17th of June 1608, granted divers lands to John 
_ G and John Bingley, and their aſſigns, for 116 years to commence from 
moe; loch of May then laſt paſt, at a certain yearly rent. The reſidue of 
n as the "bs by deed dated the 26th of May +677, became veſted in Fohn 
bis caſe n ugh, father of Henry Taſburgh, the appellant in the cauſe. King 
- the n rler J. by his letters patent, dated the 25th of March 1647, granted 
it; that & lame premiſes to Sir Maurice Euflace and his heirs at a like rent, but 

tis | without 


{cd to take 


a37 


abr v. Lees, which came on before Lord Chancellour Hardwicke, upon 2 Ak. 494. 


JE. 


— ” — - 
IG — — 


— 


— 


Iz =. — — *. as 
OE CO Ee 


— 


1 
i 
: 


—— — n= 
383—ů ˙ -r 


+73 
* . 
* 


2 £ 7 2 — 
—— ͤ—-—-—-—̃ 2 


———— 


1 b 
8 RES 


i ES — DEE — 
— - 
- — — 


Ho 


— — 2 * 
— 3 5 
. * 


—— — 
—_ ee. 
— 


Pas cp — — 
TTT 
> — x 8 — — 
— — - 4 0 


Dre —ñ— 
* - 


* 


— 
Do 


—— — 


— 8 

* — — — —6 

3 2 
TAN — 


N * 
FORE 
— 


— . 
— 


— — —_— 


—_— 


- 


— 


— 


200l., or the intereſt thereof having been paid, John Taſburgh 
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without reciting or taking any notice of the term of 116 years. Sir Mausi, 
by his will dated the 2oth of June 1665, deviſed the premiſes, inter ut, 
to his nephew Sir John Euflace in fee; who by virtue thereof, or as he; þ 
law of the teſtator,. became entitled to the reverſion and inheritance of te 
premiſes, expectant on the determination of the term of 116 years. The 
premiſes being only of the clear yearly value of 200/., Sir Fobn, in cos. 
deration of 200l., paid him by the ſaid John Taſburgh, did by lei 
and releaſe, dated the zoth and 31ſt of May 1681, grant and conyey ty 
ſame to Charles Taſburgh and his heirs, in truſt for John Taſburg,; u 
which indenture of releaſe there was a proviſo to the following effed, « 


that if Sir Zohn Euftace,, his heirs, executors, or adminiſtrators, ſhoulaf 


pay to Charles Taſburgh, his executors, adminiſtrators, or aſſigns, at th 
end of five years, to be accounted from the date of the releaſe, the ſum d 
200l. with full intereſt for the ſame, at the rate of 10/- per cent. per anni, 
according to the cuſtom of the kingdom of Ireland; that then it ſhould h 
lawful for him and his heirs, into the premiſes to re-enter, and the ſame u 
repoſſeſs and enjoy as in his and their former right. But if Sir Joby, ki 


, heirs, executors, or adminiftrators, ſhould fail in payment of the mone 


with intereſt, at the time limited, that then the eſtate of the ſaid Clark 
Taſburgh ſhould be abſolute and indefeazible, as well in equity as in lay; 
and that Sir John, his heirs and aſſigns, ſhould, on failure of payment x 
aforeſaid, be for ever debarred from all right and relief in equity, againf 
the tenor of the ſaid releaſe. And Sir John did thereby, for himſelf and 
his heirs, releaſe unto Charles Taſburgh, his heirs and aſſigns for ever, il 
his right in equity to redeem the premiſes, in caſe of failure of payment x 
aforeſaid ; and there was no covenant in the deed, on the part of the grant 
or, to repay the 200/., or the intereſt thereof, as is uſual in mortgages, 
The five years mentioned in the proviſo being elapſed, and no part of the 
l having no 
remedy at law to compel the payment, the eſtate being only a reverſion ei. 
pectant upon the determination of a term of which there were then 43 yea 
unexpired) exhibited a bill, in April 1687, in the name of Charles Taſburgh 
againſt Sir John Euflace, ſetting forth the nature of the conveyance, and 
praying payment at a certain day, or that the conditional eſtate of Chart 
Taſburgh in the premiſes (in caſe it ſhould be adjudged to be a defeat 
or redeemable eſtate) ſhould be made abſolute to him and his h&ys; and 
that in that caſe Sir John Euſlace might be forecloſed of all right of equity 
of redemption of the premiſes, and might make farther abſolute cone. 
ances and aſſurances to the ſaid Charles Taſburgh, according do {he tenor 
and true meaning of the indentures of leaſe and releaſe, Sir John, bei 
ſerved with a /ubpena to anſwer this bill, ſtood out W gr of contempt 
to a ſequeſtration, and in May 1688, appeared by his ſix clerk, and pri. 
ed a commiſſion for taking his anſwer in England, which was granted 
conſent. But it was ordered that, unleſ&®the fame was returned by tit 
22d of Fune following, the cauſe ſhould be ſet down to be heard, and th 
bill taken pro confeſſo. Sir John having neglected to anſwer at the time | 
mited, farther time was given him; but he (till neglecting to anſwer, a 0b 
cree was made the 1 1th December 1688, that he ſhould be forecloſed, ut 
leſs the principal, intereſt, and coſts were paid before the 11th De 
1689. Afterwards Sir John Euſlace returned to Ireland, and lived und 
the year 1706, when he died without iſſue; but he never took any ® 
ſtep to impeach theſe proceedings or decree ; nor did he ever ere 
ſeck a redemption of the premiſes, but acquieſced under the decree 


18 peu 


MORTGAGE. 5 239 


18 years, Henry Taſburgh, the appellant, ſucceeded to his eſtate on the 
death of his father, in 1691, and entered thereuffon. And not imagining 
that, after an acquieſcence of 34 years under the decree, any perſon would 
ſet vp claim thereto under Sir Jobn Euftace, he by indenture, dated the 
24th of April 1722, in conſideration of a fine of 3ool., demiſed the ſame 
to the appellant George M*Namara for the term of 31 years, at the clear 
yearly rent of 2501. But the value of lands in Ireland riſing conſiderably, a 
1] was exhibited in the court of Chancery there, in September 1723, by 
ſereral perſons in right of their wives, (nieces and coheireſſes of Sir John 
Euflace,) alleging, that the decree of forecloſure was obtained by ſurpriſe, 
aud, and impoſition ; and praying it might Ve reverſed. Afterwards, in 
4pril 1729, the appellant Henry put in a plea and anſwer to this bill, 
(which having abated, they claimed a right to revive,) inſiſting on the title 
5 before ſet forth; and farther pleading the leaſe and releaſe executed, in 
1681, by Sir Jobn Euſtace, the declaration of truſt executed by Charles 
Tahurgh, the decree of forecloſure, and the proceedings had in that cauſe, 
and the great length of time and acquieſcence under that decree. And 
Gurge MiNamara denied notice of the reſpondent's title, and inſiſted, 
that he was a purchaſer, for a valuable conſideration, of his ſaid term with- 
out any notice. But it was decreed, that upon the reſpondents paying the 
appellant Henry the principal, intereſt, and coſts due to him, he ſhould 
reconvey the ſame 3 and as to M Namara, an iſſue was directed to be 
tied, whether he, at any time, and when, had notice that the coheireſ- 
ſes of Sir John Euſtace had or claimed any and what right to the lands in 
queſtion, after the leaſe to King and Bingley ſhould expire? From this de- 
cree an appeal was brought, when it was ordered and adjudged, that the 
proceedings, orders, and decrees complained of by the appellant ſhould be 
reverſed, and the reſpondents? bill diſmiſſed, | 
But where, on a bill to forecloſe a mortgage, the intereſt, by the deed, gtrode , 
was to be 5 per cent. per ann., payable halt-yearly, and if not paid by the Parker, ; 
ſpace of two months after the time of payment, then to be raiſed to 51. 10. 2 Vern 376. 
ber cent. per ann, for increaſe of intereſt ; the intereſt being run greatly in e v. 
arrear, the queſlion was, After what rate it ſhould be computed on redemp-, = a 
tion of the mortgage? And it was decreed to be computed at the rate of Nicholas v. 
5 fer cent. per ann. only : for, where the intereſt was to be increaſed, if not Maynard, 
pad at the day, that was but in the nature of a penalty, and relieyable in 3 Atk- 5:0. 
quity. | 
But it ſeems, that if there be a covenant for payment of the additional Marquis of 
I fer cent,, the court will not relieve againſt it. Thus, where money was 


$; and 
; equity 
convey- 


e a ent on mortgage at 5 per cent., and the mortgagor covenanted to pay 6 per N . 
1, denz . if he made default in payment of iutereſt tor the ſpace of ſixty days, 

ontempt er the time of payment; the court decreed, that, from default made, 

nd * e mortgagor ſhould pay 6 per cent.; for that this covenant was the agree- * = Oh 
* M wn of the parties, and to be relieved againſt as a penalty. * 

d 1 Fu And, if an indulgence be given by the mortgagee, ſuch agreement will Burton et 
1 4 bod to raiſe the intereſt, upon the ground of forbearance; ſuch ad- al. v. Slat- 
7 Inonal intereſt not being conſidered, in that caſe, as a penalty, but as a li- N. 


udzed ſatisfaction fired and agreed upon by the parties. So, where a mort- parl. Ca. 


. ge was given, in Ireland, to truſtees, by way of ſecuring debts to creditors, 68. 
= I d do money actually paſſed, but the ſum nominally lent was to be paid by 


| ments ; an agreement that the intereſt of thoſe ſums ſhould rife, on non- 
ment at the time appointed, or within three weeks after, from 5 to 8 


c., was held good, upon an appeal to the Houſe of Lords. 
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Brown r. And, in a ſimilar caſe, where a long arrear of intereſt had acc 
1 1 the mortgagee had ſent an account thereof to the mortgagor, ut ade 
652. ed an anſwer, admitting the account, dzſiring forbearance, and promiſi 

to make ſatisfaction for the ſame; Lord Chancellour Parker allowed the 
additional 1 per cent. reſerved, as a ſatisfaction; ſaying, that though the 
proviſo, obliging the party to pay 6 per cent., was generally looked upon 
as a penalty, and in terrorem, and therefore to be relieved againſt, if on 
a very ſhort lapſe had happened; yet it might not be relieveable againſt, in 
caſe of a long arrear of intere(t ; and that if no reſervation of 6 D 
had been made, and a great arrear of intereſt had incurred, the court, 0 
ſuch a promiſe, in writing, to nake a ſatisfaction for forbearance, would har 
given the mortgagee ſome allowance in that reſpect. 


3—— — 
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() Of the Nature of a Mortgage, as to the dif: 
——4 Intereſts of the Wortgagoz and Mortgz⸗ 


Page 635 | 

(The Mertgogeor) The mortgagor being conſidered in the nature of a tenant at will, it follow, 
that if he makes a leaſe ſubſequent to the mortgage, the mortgagee may treat the leſſee as a wrong. 
doer, or not, at his election. Cro. Ja. 660, Cro. Car. 303. If the mortgagee permits the leſſee to 
enjoy his leaſe, the mortgagor may, thenceforth, be conſidered as a receiver of the rent, or, in ſome 
ſort, a truſtee for the mortgagee, who may at avy time countermand the implied authority, by giv- 
ing notice to the tenant not to pay the rent to the mortgagor any longer. 1 Atk, 606. But if the 
mortgagor elects the other alternative, the leſſee may be turned out by an ejectment, he being u 
under a perſon who had no power to under-let, but ſubje & to evictiou by the mortgage. Keech 
v. Hall, Dongl. 21. But if there is tenant from year to year, and the landlord mortgages pending 
the year, the tenant is entitled to ſix months notice from the mortgagee, Birch v. Wright, 1 
Term Rep. 378. Thovgh the tenant be in poſſeſſion under a leaſe prior to the mortgage, yet 
the mortgagee, aſter giving notice, is entitled to the rent in arrear at the time of the notice, as wel 
as to what ſhall acciue afterwards. and he may diſtrain for it after ſuch notice. Moſs v. Ca l- 
more, Dougl. 279. 8 | 


A. being ſeiſed of the lands in queſtion in fee, mortgaged the ſame for two ſeveral terms of 1099 
ears each, and afterwards' made his will by which he deviſcd thoſe lavds to IL. L, his heir ft 
w, and to the heirs male of his body, remainder to B. for life, with contingent remaind-rs 9 
his firſt and other ſons in tail, remainder to G. O. for life, with remainder to his firſt and the! 
ſons in tail, remainder to his own right heirs, and died: Afterwards L. L. being ſeiſed of the lands 
2 queſtion under the will, and alſo of other lands in fee of a very eonſiderable yearly value, mace 
his will, dy which he bequeathed to his mother the ſum of 2000/., and then dire ted and appoitt- 
ed, that his execu'or ſhonic pay off and diſcharge ail mortgages and incumbrances laid and charged 
upon his eſtate in Suſſex, being the lands in queſtion, and particularly mentioned the two abe. 
ſaid mortgages for years, and then directed and appointed that the ſaid ſeveral mortgage leaſ'4 
ſhould be kept on ſoot ; and upon payment of the ſeveral ſums of money due upon the ſame, — 
be aſſigned by the mortgagees to his mother dame M. &, for her ſole uſe and benefit, during 
remainder of the ſeveral ternis, in the faid ſcvera! mortgages contained; and tarther deviſed 3 ent 
ly rent charge of 109/. to his mothep for life, to be iſſuing out of all his manors, &c. in the levers 
counties of Hertford and Bedford. Then the will went on—** and as for and concerning 5 
«* every my manors, meſſuages, lands, tenements, and hereditaments, which I the aid L. L. - 
© now ſeiſcd of in Jaw or equity, or which I have a power to give or charge, I do 15 4 
1 poſe the ſame in manner following —and then he appointed, that if his wife proved * 
and ſuch child ſhould be a ſon, that his ſoo ſhould have all his aforeſaid manors, &., in tall. 


ma inder to his conſin . L., the defendant in the original cauſe, and to his heirs: And if the Over 
after-born child thould prove a daughter, he appointed that oc. ſhould be raiſed out of the 1 laſs 
fits of his ſaid eſtate for ſuch daughter; and if his wife were hot with child at the time of his de fwd 
then he deviſed all his ſaid manors, &c to his ſaid coukn . L., and his beirs for eve'- The | 
tator died, his wife not having been with child. S. B. and G. D. both died without iſſue teref 
the plaintiff, as repreſentative to dame M. S, brought a bill, praying an aſſigument of — Niger 


and the defendant brought a croſs bill, pray ing to be let in to redeem as deviſee of the reve * a Coy 
the will of L. L. And the queſtion was, Whether the equity of redemption, which the & 


had, incident to the reverſion in fee, as heir at law of the mortgagor, was feyered from the reverſi- 
on by the deriſe, and given to dame M S; and ſo thoſe terms veſted in her uredeemable by the 
deviſe of the reverſion ? or. whether thote terms were deviſedto her only as ſecurities for the ori- 
ginal mortzage-m ney, and ſo ſubject to be redeemed by him, that ſhould have the inheritance ? 
And ut was decreed by the Lo d hancellour, King. aſſiſted by Lord Chief Juſtice Raymond, and 
Mr Juſtice Denton, that rhe Aeviſee of te reverſion under the will of I. F., ſhould be let in to 
redeem; tor that the teſtator did not otherwiſe intend theſe mortgages for his mother than as 
ſecurities for ſo much money. Amhurſt v. Litton, Fitzg, 99. | 

Page 636 


(And as the) That the moitzagor ſhall preſent, ſee Gally v. Selby, 1 Str 403. Kenſey v. 
Lancham, Ca temp Talb. 144. Robinſon v. Jago, Bunb. 130. (a) Qs». How is the preſeu- 
tation to be revoked ? 


In the caſe of Gardiner v. Griffith, the mortgage was of a long term in Gardiner v, 
2 naked advowſon, and therefore a diſtinction was attempted ; becauſe the Gr iffith, 
mortgagee could have no other ſatisfaction than by providing for a child, we * 
relation, or friend, on the advowſon becoming void; and the rather, for 

that it was expreſsly ſo agreed in the mortgage deed ; but the court gave no 


the caſe of a mortgage of a naked advowſon, Lord Hardwicke doubted the . Robih- 


legality of ſuch a covenant, that the mortgagee /hould preſent, it being a 22 3 Atk, 


ſtipulation for ſomething more than principal and intereſt ; and the mort- 


** 

0 cape, not being able to find any precedent in his favour, gave up the point 

10 of preſenting ; in conſequence whereof, an order was made, that the 

7% mortgagor ſhould have liberty to preſent, and the mortgagee was obliged to 

* accept of his nominee. 

T But, if the mortgagee preſent to an advowſon, a bill by the mortgagor, Gardiner 
ech to compel the incumbent to reſign and to deprive him of his living, will be v. Griffith, 
ing diſmiſſed, unleſs brought within ſix months after the death of the laſt in- 12 


cumbent, In ſuch caſe the mortgagee, inſtead of bringing a forecloſure, 
wcll ſhould pray a ſale of the advowſon | f 
al A mortgagee takes the eſtate mortgaged in the ſame plight that it is in, in 
the hands of the e If the mortgagor therefore has done any act 


RE: that amounts to a forfeiture, the mortgagee will loſe his ſecurity. Thus, LadyWhet- 
a tenant for life, with remainder to his wife for life, remainder to his ſons in ſtore v. 

15 19 ſtrict ſettlement, remainder over, having occaſion for money, together — 
2 with his wife, mortgaged the eſtate ſettled by way of leaſe or releaſe and — 1 
made hae, come ceo, & c. which mortgage was afterwards aſſigned to the plaintiff, Willis v. 


,oiv- aud another leaſe and releaſe and fine levied and executed by the huſband Fineux, © 
urged and wife for making good the aſſignment. The buſband died, and a bill Ju. 108. 
1 vas brought againſt the widow and eldeſt ſon to compel them to redeem or 


1500 to forecloſe them, and to be relieved againſt the forfeiture. The defendant, 
ng the the ſon, pleaded the marriage ſettlement of his father and mother, whe 
| — vere but tenants for life, and inſiſted on the forfeiture ; and the court al 


bved the plea ; the Lord Chancellour ſaying, that this was a contrivance 
toceltroy the ſettlement and diſinherit the ſon ; and bis Lordſhip ſaid, he 
tad ſo decided in many caſes, particularly in the caſe of Sir Harry Peachy 
ud the Duke of Somerſet. 
A mortgagee, before forecloſure, cannot exerciſe any act of ownerſhip 
wer the property which may incumber the mortgagor. He can make no 
leaſe of the lands for years to an undertenant. Thus, in the caſe of Hunger- Nungerſord 
rd v. Clay, the bill was for redemption on payment of principal and in- v. Clay; 
The ſubſtance of the anſwer was, that the defendant, the mort. Mod 1. 
Nee, had made a leaſe of the houſe for five years at a rent reſerved with { * Ca. 


dcorenant, that the leſſee ſhould have the option of a farther leaſe for four th 
Vor. VII. R | years 


opinion thereupon. And in the caſe of Mackenzie v. Robinſon, which was Mackenzi i 


Lordſhip was of opinion, that the mortgagee, before forecloſure of the 


Hanſon v. 


- Derby, 
2 Vern. 394. 


Atk. 4. 
ucam v. 
Martins, 


x Wilſ. 34. 


M-nlovev. 
Ball ct al. 
2 Vern, 84 


Supra, 


Vide 3 Atk. 


476, 477. all the eſtates created thereout, and all the incumbrances ſubſiſting upon ſoch 
8 et jnheritance, and is ſo connected with it, that = 


1 ſevered to the detriment of a bond fide purchaſer. 


3 P. Wms 
1 


es free from all incumbrances; ſo neither can he juſtify, in equity, the 


then the timber, when cut down, muſt be applied to eaſe the eſtate, and 
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years after the expiration of the ſaid term; that the term for five years 
was now expired, and the leſſee deſired to take the premiſes for four yean 
longer; that, if the plaintiff would grant ſuch leaſe, the defendant would 
reconvey on payment of principal and intereſt, On hearing this caſe at the 
Rolls, the defendant had a decree ; but, on appeal to the Chancellour, his 


equity of redemption, could not leaſe the premiſes for years to bind the 
mortgagor, unleſs, to avoid an apparent loſs, and merely in neceſſity : and 
the decree at the Rolls was reverſed. 

And as a mortgagee cannot, before forecloſure, exerciſe any a& of 
ownerſhip that will attach on the eſtate, but ought to reconvey the premi. 


commiſſion of any act which may injure the eſtate ; therefore, though a 
law, a mortgagee in fee may commit waſte, yet he will be reſtrained in 
equity. Thus, on a bill to redeem a mortgage, wherein an account wa 
decreed, and 250!/. reported as due, and exceptions taken to the repon; 
it being, on motion and reading affidavits, ſhewn, that the defendant had 
burnt ſome wainſcot and committed waſte, the defendant was ordered to 
deliver up poſſcſhon to the plaintiff, Who was a pauper, he giving ſecurity 
to abide by the event of the account. 

So, where the mortgagee of an eſlate in fee had cut down trees, on g. 
plication to the court it was decreed, that an account ſhould be taken of 
what was cut down, and the produce applied in the firſt place to the py- 
ment of the intereſt, and then to the ſinking of the mortgage; and an in- 
junction was granted to ſtay felling any more. 

But a diſtinction is made where the ſecurity is defeQive ; for, in that 
caſe, the court will not reſtrain a juſt creditor from his legal ptivileges ; but 


not to the mortgagee's benefit. | | | 

However, although the mortgagee cannot, to better his ſecurity, do 
any act to incumber the eſtate niortgaged, which will be valid againſt the 
mortgagor after redemption, nor will be juſtified in committing waſte; yet 
he will be entitled to ſuch e-pences as he ſhall incur in neceſſary repairs, of 
other acts for the preſervation of the eſtate mortgaged, and may, certainly 
add this to the principal of his debt, and it will carry intereſt. 

Thus, if a leaſehold eſtate be mortgaged, and there is no covenant e 
the part of the mortgagor, that he ſhould procure the lives to be filled up, 
the mortgagee cannot compel him to do it; but muſt pay the expence a 
renewing, and reimburſe himſelf by adding it to the principal of the mort 

ape, and it ſhall carry intereſt. it was determined in the caſe of Mas 
— v. Ball and Bruton, which was a mortgage of a church leaſe for three 
lives, two of which died during the time the eſtate was in mortgage, and 
were renewed on fines paid by the mortgagee. 

A term aſſigned in truſt to attend the inheritance will, in equity, Follo! 


will not ſuffer it to be 


herefore, a mortgage 
ſhall have the benefit of all the intereſts which the mortgagor had at dt 


time the mortgage was made, unleſs again(t an intermediate purchaſer vile 
out notice, and, conſequently, if there be a term in a mortgaged ella 
held in truſt for the mortgagor, when the mortgage of the inheritance i 
made, the concealment of it will be a fraud upon the mortgagee, * 
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a 


n baackees of ſuch a term aſſigned to attend the inheritance, will, in equity, 


ans become truſtees for the mortgagee of the inheritance. | 

4 If a mortgage be made of an eſtate to which the mortgagor has'not a 

de good title, and then he who has the real title conveys to the mortgagor, 

re or his repreſentatives, with a good title; the mortgagee will be entitled, ; 


in equity, to the benefit of it; for it will be conſidered there as a graft up- 

on the old ſtock, and as ariſing in conſideration of the former title. | 
As, where houſes and lands were demiſed for a long term, and an 8 

lignee of the leale, believing he had a good title, mortgaged it for 1000. ng, ng 

of afterwards the title turncd out to be bad, the eſtate belonging to another N 

perſon. Then the real owner of the eſtate, out of compaſſion to the aſ- 

ſipnee, who had built upon it, leaſed the premiſes for a long term to truſ- 

tees for his wife, he being run away. And on a bill filed, the truſtees . 

vere decreed to make a new mortgage to the mortgagees; the Maſter of 


Was the Rolls ſaying, that this was a graft on the old ſtock, all the benefit of it, 
ort; except the rent reſerved, ariſing in conſideration of the former title. en 


If a mortgagee procures a grant of a new term after the old one be actu- — 
ally expired, yet this will be a truſt for the mortgagor, and redeemed with gej. C. in 
the p incipal; for it is ſuppoſed to have proceeded from having had the Ch. 45. 
original term: and, although there be nothing in fact in having a tenant- Lee v. Lord 
right, yet, as ſuch regard is had to it, in the eſtimation of the world, it ernon, 


will be looked on as the occaſion of the leaſe, — 2 
On the aſſignment of a term by way of mortgage, the mortgagee, before on v. 
adual poſſeſſion, is not liable to the reverſion and arrears of rent, and other Jaques, 
covenants in the original demiſe. = 1-485. 
Reeves, 14. 461. note. 


But, if the mortgagee enters. into poſſeſſion, he becomes liable to all co. Traherneet 
venants that run with the land, for he takes it cum onere, and, enjoying lr *. Sad- 


the profits, he muſt ſubmit to the loſſes. | 8 


3 Par, Ca. 105 
And if a mortgagor, by a mortgage of a term veſted in him, deveſta eb „. 


hiniſelf of all intereſt therein, in the confideration of a court of law, he re- Ruſleh,. -, - 
tains only the equity of redemption, which he muſt purſue in a court of equi- 4 Term 
ty; and therefore, if he join with his mortgagee in a leaſe, in which the Rep. 393- 

e is made to covenant with the mortgagor, for rent, repairs, Cc. ſuch 
covenants will be merely collateral to the mortgagee's intereſt in the land, 
and the aſſignee of the mortgagee, cannot maintain an action for the breach 
of them on the ſtatute of 32 H. 8. c. 34. 

Theſe covenants, therefore, muſt be conſidered as covenants in grofc, 2 
upon which, of courſe, the mortgagor may maintain an action. And ſo 233 * 
it was determined on the ſame inſtruments, and between ſome of the ſame ; Term 
parties, in the caſe of Stoker againſt Ruſſel, in the court of King's Bench. Rep, 678. 

If a mortgagor commit waſte, whether it be a mortgage in fee or for a Farrant v. 
erm of years, the court, on a bill by the mortgagee to ſtay waſte, will Lovel, 
grant an injunRion 3 for they will not ſuffer a mortgagor to prejudice the 3 Ath- 723. 
1 permitted to diſpute the title of h 3 

mortgagor is never itted to diſpute the title of his mortgagee ; Cowp; 601. 
becauſe —— is permitted to diſpute his own ſolemn deed. n i 

A mortgagor in Poſſeſſion gains a ſettlement, becauſe the mortgagee, not- Doug. Rep. 

vichſtanding the form, has but a chattel, the mortgage being only a pledge 610. 
0 him for ſecurity of his money, «a — ny 
2 1 
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ſtill reſiding in the mortgagor, ſubject only to the legal title of the mor. 

gee, fo far as ſuch title is requiſite to the end of his ſecurity. 
Rex v. C. But, if the mortgagee evi the mortgagor and take poſſeſhon, the mon. 
therington, gagor, though afterwards occupying permiſhvely for a particular purpoſe, 
1 will not thereby gain a ſettlement. a 


— —— 


(E) Of the equity. of Redemption and Forecloſure; 


And herein. | 


Page 638 YE 
25 bis) So, Pockley v.Pockley, 1 Vern. 36. King v King, 3 P Wms 360. Galton v. Hu- 
cock, 2 Atk. 436 Robinſon v. Gee, I Vez. 251. Earl of Belvedere v. Rochfort, 6 Br. b. e 


320. Philips v. Philips, 2 Br. Ch. Rep. 273. 


(Alſo it is Bed) In a later caſz'a contrary determination was given. There, the defendant 
teſtator having made a mortgage of his lands for a conſiderable ſum of money, by his will y 

inted them to be ſold fo: payment of his e and afterwards deviſed the lands h 
in mortgage, 41 to one mvicty thereof to the plaintiff, &c. and made the defendant executor, 2. 
deviſed the perſonal eſtate to hi; executor for the 2 of bis debts : The ſingle queſtion vu 
Whether the perſonal eſtate ſhould be applied to diſcharge the mortgage for the benefit of the c 
viſce? And it was decided at che Rolis, that the perſonal eſtate ſhould be ſv applied for the ab 
vantage of the deviſee, and that the decree was confirmed by the Lords Commiſſioners. Johnſm 


v. Milkrop, 2 Vern. 112.—In the caſe of Pockley and Pockley, 1 Vern. 36. it was determind, h 
that ſuch debt on mortgage would leſſen the widow's cuſtomary moiety in the province of Vert; j 
for the cuſtom cannot take place vntil after the debts paid. So, a mortgage ſhall be paid out ofthe / 
perſonal eſtate, in preference to the cuſtomary or orphanage part of the cuſtom of London. Bui e 
v. Bail, cited 1 P. Wms. 335, — And where lands are ſubject to, or deviſed for, payment of debt, le 
ſuch lands ſhall be liable to diſcharge mortgaged lands either deſcended or deviſed. Bartholomev 1 
v. May, 1 Atk. 487. Marchioneſs of Tweedale v. Coventry, 1 Br. Ch. Rep. 240. Even though , 
the mortgaged lands be deviſcd, expreſsly ſubje to the incumbrance, Serle v. St. Eloy, 2 P. Wan % 
366. $0, lands deſcended ſha!l exonerate mortgaged lands deviſed, Galton v Hancock, 2 Ati. 
424. 80, waincumbered lands and mortgaged lands, both being ſpecifically deviſed, (but expres th 
« ofter payment of all debt, ) ſhall contribute in diſcharge of ſuch mortgage. Carter v. Baru in 
diſton, 2 P. WMS. o. 2 Br. P. C. 1 In all theſe caſes, the debt being conſidered as the peſo! 1 
debt oſ the ale / himſelf, the cha ige on the real eſtate is merely collateral, N 
I ba, likewiſe) This guarded ſtatement is no longer neceſſary : the law is now clearly ſeth 1 
as here laid down. For, by Lord Talbot, in King v. King, 3 P. Wms. 358. every mortgage in- the 
plies a loan, and every oan implies a debt; and though there be no covenant or bond, yet i the 
perſonat eſtate of the borrower of cou ſe remains liable to pay off the mortgage. Hence, a deat ch 
of Lord Harcourt iu the caſe of the mortgage of a ſhip, where the ſhip was taken at ſea, and ther 4 
was no covenant fer payment of the muncy ; and though the ſhip could net properiy be ſaid tobe Id 
in nature of a pawn or dep:/ilum, ſince the mortgagor had failed with the ſame to ſea ; nevertheed mor 
the executors of the mortgayor wrre decreed to pay the money for which the ſhip was mortgag' fron 
So, it is in the caſe of Welſh mortgages (Howel v. Price, ire), where no day is appointed forthe 0 
yment, but the matter is left at lurge. And ſce Balſh v. Hynam, 2 P. Wms. 455. S. P. gee 
age 639 | 1 act? 
yy Howel v Price, Pr. Ch. 425. Gilb. Eq. Rep. 106. S. C. totidem v-rbis. 2 Vern. Pl: *. 
ou 


S. C. le appears from the report iu Pr. in Ch. & Gitb. that there was no decree upon the ug 
ment of this cafe in 1715, to which period of time theſe hiſtories refer, but that precedents v de, « 


ordered to be learehed. The fame caſe is reported by Peere Williams, but in à later ſtage oh bm 
cauſe, viz; in 1717, upon the equity reſerved after the trial of an iſſue that had been direded If ber 
the court. Upon that occaſion Lord (hancellour ſcenied to be ſt; ongly of opinion, that the pet Jc 
ſonal «ſtate ſhould be applied in cal of the rt al, the teſtator having ſaid in his will, that his ere 10 log 
tors ſnhould, by his per ſonal efiate, pay and levy his debts ; and this mortgage-money being a Gebe ure, 
1 Lordſhip decrecd accordivgly. 1 P. Was. 291. 1 Eq. Ca. Abr. tit, Heir and Anccltcr (& thoup| 
SShlqwo) nee ur mr Ter als 1th ar rt ry | if? 


Wöbere che real eſtate is originally, or afterwards become primarily la 
+ - the real eftate ſhall be firſt applied, though a covenant is added, or 4 # 
given ; for ſuch corenant or bond is only intended as a collateral * 
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to the land, and cannot alter the fund. In Pagot v. Oughton, 1 P. Nut. 
. 147. land deſcended to the wife ſubje& to a mortgage made by her father z 

on an aſſignment of the mortgage, the huſband covenanted for the payment 
= of the money to the aſſignee : it was decreed, that the huſband's perſonal 
ol, eſtate was not liable to exonerate the mortgaged premiſes, for the debt was 


te! George Evelyn, the defendant's father, and grandfather to the plaintiffs, Evelyn v. 

had three ſons, John, George, and the defendant Edward Evelyn; George, 
the father (being tenant for life, remainder to his eldeſt ſon John, in tail 591. Fitrg. 

Ha male of part of the premiſes) together with his eldeſt ſon John, on the 20th 131. 8. C5 

p. C 08obker 1698, by deed and recovery, ſettled certain eſtates in ſtrict ſettle - Sel. Ca. 

ment, with a power to George, the father, by deed or will, to charge by 

leaſe, mortgage, or otherwiſe, the premiſes limited to himſelf for life, with 


” raiſing or paying any ſum not exceeding 6000. George, the father, in 
& purſuance of the power, mortgaged part of the ſaid land for 1000. for the 
an term of 1000 years. This mortgage afterwards, by meſne aſſignments, be- 
” cane veſted in dir Thomas Pope Hunt, with a covenant, from George Eve · 
e dee | | 

101 hu, the ſon, for payment of the mortgage · money, and, on the ſame aſſign- 


inſo ment, Sir Thomas, the mortgagee, covenanted to re-aſſign to Gy Eve- 2 
ind, n the ſon. Afterwards George Evelyn, the, father, died; then John Evg- 
5; hn, the eldeſt ſon, died without iſſue, upon which George, the ſecond ſon, 


5 entered upon the premiſes compriſed in the ſettlement, and died inteſtate, 
lebu, leaving the defendant, Mary, his widow, and three daughters. Then Ed. 
mer ward Evelyn and his ſon (the next remainder· man in tail) inſtituted a ſuit 


ough ajainſt Mrs. Evelyn, the mother (afterwards married to Governor Babun) 
deing the adminittratrix of her former huſband, George Evelyn, praying, 
ref that the perſonal eſtate of her late huſband ſhould be applied towards pay- 
mn. ing off the mortgage of 1500. and in exoneration of the real eſtate. But it 
1. was held by the Lord Chancellour, aſſiſted by the Lord Chief Juſtice Ray- 
mond, and the Maſter of the Rolls, that the perſonal eſtate of the ſon 
* ſnould not be applied to pay off this mortgage, made by the father z becauſe 
re in the charge was made by the father in purſuance of the power contained in 
t th the ſettlement z and as he had ſuch power, the defendant Edward mult be 
rigs contented to take ſuch land cum anere ; and notwithſtanding that the ſon 
tobe lid afterwards, on the aflignment of Sir Thomas Blunt, covenant to pay the 
be en mortgage money, yet, ſince the land was the original debtor, this covenagt 
9290 rom the ſon would be conſidered only as a ſecurity for the land. 
Gilbert, the late Earl of Coventry, on his marriage with the daughter of ns „ | 
wr \trenſbam Maſters, (the Eari being but tenant for life, with a power of — an! wall 
making a jointure of lands, not exceeding 500l. per annum, on any wife he 4 Will. 222, Wilt 
ſhould mairy) covenanted, in conſideration of the intended marriage, that Strange, i 
de, or his heirs, would, after the marriage, according to the power given $96. J. C. 9 
hm by his father's will or otherwiſe, ſettle 5000. per annum on his wife for 1 
ber jointure; and it being in proof, that the late Earl directed bis Reward 1 
o look oyer the rent-rolls, for a fit part of the eſtate to make good the joĩn- 1 
ure, and that afterwards the jointure · deed was engroſſed, but not executed z 1 
oy 7 this depended only on a covenant, yet the jointure of land being the : i 
Hf thing in view, the decree was, that the land ſhould be ſettled, the ; 1 
cwenant not made good out of the perſonal gate. ö i 
And ſo in the caſe of Edwards 7 — though the wife's jointure, preeman v. 1 
ud the daughter's portion were ſecured by articles, which were never com- Edwards, 


pleted 3 Will. 435. 
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pleted by a ſettlement, yet thoſe articles being to ſettle lands, and the co. 


venantor leaving lands ſufficient to anſwer them, it was decreed, that the 
daughter's portion ſhould be raiſed out of the lands, and that the perſonal 
eſtate of Me. Freeman, the covenantor, ſhould not be applied in exonerati. 
on thereof. But it is to be obſerved, that in the latter caſe, particular lands 
were agreed to be ſettled, and conſequently, that the coyenant was a lien 
| upon thoſe lands, A 
vagal The ſon, tenant in fee, on an aſſignment of the anceſtor's mortgage, 
I Vez. 51, covenanted with the aſſignee for payment yet it was determined, that the 
So, Lacam. perſonal ſecurity was only auxiliary, and both principal and intereſt were 
v. Mertins, charged primarily on the land; for although the intereſt had accrued du- 
- Aue ring the poſſeſſion of the ſon, the intereſt muſt follow the principal, and be 
3 charged on the ſame fund 
1d. 251. SEU 
Par one v. A. purchaſed an eſtate for Col. which was at that time mortgaged for 
Freeman, 86/., and he covenanted to pay 86“/ to the mortgagee, and 44, to the ven. 
1 vg dor; the court admitted the rule of law above mentioned, but, in this par. 
25th 08. * ticular. caſe, thought that, although the covenant was with the vendor on» 
1751- Vide ly, and the vendee's perſonal eſtate not liable in that reſpect to the mortge- 
2 P. Wms. gee, yet the words were ſuKciently ſtrong ta ſhew an intention in the ven. 
$64. note 1. dee to make it his perſonal debt. : 
3 NM was, before her marriage, indebted to ſundry perſons, and entitled 
Nangle, be» to the inheritance of lands, charged with the payment of ſundry ſums ; and 
fore Lörd before her marriage entered into articles, whereby the eſtates were to be 
ee ſettled to the huſband for life, /ans waſte, remainder in like manner to wife, 
1752 Vide Temainder to the iſſue of the marriage, remainder to the wife in fee; the 
2 P. Wms. marriage took effect, and the huſband being preſſed for payment of the wife's 
664. note 1. debts, and having alſo occaſion for a farther ſum of money, they borrow- 
ed 1300. of the wife's filter the original plaintiff in the cauſe), and ſecu- 
red it by mortgage of the wife's eſtate, and the huſband: covenanted for 
payment of the whole money, and alſo executed a bond conditioned for 
payment of the money, according to the proyiſos in the mortgage. Sub- 
je& to this mortgage, the lands were ſettled on the huſband for life, re- 
mainder to the iſſue of the marriage, remainder to the wife's fiſter the 
mortgagee) in fee, V. died without iſſue; and the plaintiff was the devi- 
ſee of the ſiſter, who brought his bill againſt V. 's huſband for the payment 
of the mortgage-money. But the Lord Chancellour held, that although 
part of the money was raiſed for the huſband's uſe. yet the mortgage be- 
ing a ſingle tranſaction, be muſt ſuppoſe the intention of the parties to be 
uniform, and that ſuch intention was to charge the wife's eſtate with the 
whole debt; and his Lordſhip diſmiſſed the bill, fo far as it ſought to com- 
| the huſband to exonerate the land, but directed him to keep down the 
4 intereſt during his life. 
40 L. had purchaſed ſeveral eſtates, ſubject to mortgages, with regard to 
5 port one of which, he entered into a covenant to pay the mortgage-money, for 
June 1773. the purpoſe of indemnifying a truſtee ; and as to another, which was only 
Vea part of an eſtate ſubject to a mortgage, upon ſplitting the incumbrance, 
Wms. 654. both parties covebanted to pay their reſpective ſhares, and indemnify each 
noten. other; Lord Hardwicke thought, that theſe covenants would not have the 
effect of making the mortgages perſonal debts of the yendee, they having 
been entered into for — i 
ingly in the decree. = Sig 


purpoſes, and declared his opinion accor® 


„„ «tr w 


S. . <£ 


R . AR BEE nd 
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Sir M. O., by his will of the 5th February 1739, taking notice, that Perkins v. 

bis daughter C. was deaf and dumb, and that B. had taken care of her, . 
deviſed certain real and perſonal] eſtate to J. B., her heirs, executors, and 664, bote 1. 
adminiſtrators, in truſt, by ſale, or felling timber to pay all his debts, and | 
directed that J. B. ſhould receive the rents and produce of his real and 
perſonal eſtate without account, during his daughter's life, ſhe maintainin 
his daughter; and after the death of his daughter, he gave all his real 
perſonal eſtate whatſoever to J. B. in fee, and appointed her ſole execy- 
trix; Sir V. O. died, March 1740, and J. B. proved the will; Sir . 
0., io his lifetime, mortgaged part of his eltate, for rr 5ool. and 
intereſl, which remained a charge at his death. J. B. paid off 5oo/., part 
of this 1 5oo/., and afterwards borrowed a further ſum of 2500. on mort- 
gige of the eſtates, which money was, in the mortgage-deed, expreſaly 
recited to have been borrowed, to enable her to diſcharge Sir V. O. 's debts. 
7. B. afterwards died, and on the diſpoſition made by her, and thoſe 
claiming under her, of the property of Sir V. O, this cauſe was inſtitut - 
ed. The cauſe was firſt heard before Lord Bathurfl, on the 19th February 
1777, when the court declared, that the ſum of 1500, part of the 35004, 
was not to be conſidered as a debt of the ſaid J. B., but was to remain a 
charge on the real eſtate, and directed an account of her perſonal eſtate, 
By an order made on rehearing, on the 13th of Auguſt 1981, that part of 
the decree was reverſed, and, inſtead thereof, it was declared, that the 
ſad ſum of 159ol. appearing to have been a charge made on the eſtate of 
the ſaid Sir . O. in his lifetime, and remaining ſuch at his death, was 
to be conſidered as a continued lien thereon ; and that the ſubſequent charge 
made on the eſtate by the ſaid J. B., being expreſſed in the mortgage-deed 
to have been made for the purpoſe aforeſaid, the ſame together, with the 
1500l., amounting in the whole to the ſum of 3500/., was to be conſiders 
ed as remaining a charge on the ſaid eſtates, 

G. D. mortgaged lands to . C., to ſecyre payment of 5oool. with ins» Shafto v 
tereſt, at 5 per cent and by will, of 22d of May 1723, deviſed the lands Sbafto, be. 
to his nephew G., in tail-male, remainder to the plaintiff in tail-male, res 2” 
mainder over, and died in the ſame month. In 1725, G. S. ſuffered a re- Peb. 1786. 
covery to himſelf in fee. The mortgagee calling for his money, V. G. 2 P. Wms. 
agreed to advance 5000. at 4 per cent, on aſſignment of the mortgage, 664. note 2, 
which accordingly, by indentyre of 4th of June 1725, was aſſigned to him, 
with proviſo for redemption on payment of che principal and intereſt at 4 
fer cent.; and G. S., for himſelf, his heirs, executors, and adminiſtrators, 
covenanted with . G., that he, his heirs, c., or ſame or one of them, 
vould pay to . G. the ſaid principal and intereſt, in manner therein men- 
noned. In 1779, G. S. agreed to raife the intereſt to 5 per cent., and by 
deed covenanted with the mortgugees, that the eſtate ſhould remain a ſecu- 
ſity for the 50gdgl., with interelt at 5 per cent., and that he, his executors, 

Ci. would pay ſuch intereſt for the fame. In January 1782, C. S. died, 
the intereſt on the mortgage being in arrear for about 10 months; and the 
bill was brought (amongſt ather things) to have the g 000. and jntereſh 
paid out of the perſonal eſtate of G., or at leaſt the arrear of intereſt due 
u his death, and the additional 1 per cent. charged by the deed of 17794 
bu: the Lord Chancellour was clearly of opinion, that the perſonal eſtatg So, Ear! of 
vaght not to diſcharge the mortgage, the land being the primary fund. T*pkervilia 
Lordſhip alſo thought that the intereſt muſt follow the principal, anch Br. Ch. 
at the contract for the additional intereſt, turning upon the ſame ſubjeQ, Rep. 57. 
dall be in the nature of a real charge. | 

A real 
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Wilſon v. A real eſtate charged with a ſum of 2000 2s a bounty, was holden to 
_ be primarily liable, though the perſonal eſtate was alſo ſubjected by the core, 
4 theRolls' nant of the donor. RIES | 


Feb. 1785. a Cox's P. Wms 664, note. 


Duke of A leaſchold eſtate had been mortgaged by the teſtator's father to V., 

ee *- for: 6500J., and had, ſubject to that mortgage, devoived upon him on the 

8 4 Ch. death of bis father; afterwards the mortgage was aſſigned by the deſire of 

Rep. 454. the teſtator to H., who advanced him a farther ſum of 1000. upon it, and 

the teſtator conveyed other eftates as an additional ſecurity to the mortgz. 

gee. The teſtator then made his will, and thereby deviſed as follows: 

I give and deviſe to A. and B., their executors, adminiſtrators, and af. 

« ſigus, all thoſe my manors lands, fc. in L., to have and to hold u 

* them, from the time of my deceaſe, for the term of 99 years, upon the 

4 truſts hereinafter mentioned.” He then gave the real eſtate ſubje& to 

the term, and, in default of iſſue of his own body, to the plaintiff for life, 

remainder to his firſt and other ſons, in ſtrict ſettlement, with remainder 

over, and afterwards declared as follows ;—** I do hereby declare that 

* the term and eftate, fo as aforeſaid limited to them the ſaid A. and J., 

« He., is upon the ſpecial truſt and confidence, and to the ivtents and 

„ purpoſes following; that is to ſay, upon truſt, that they the ſaid 4, and 

„ B., Cc. ſhall, out of the rents and profits, or by mortgage, aſſignment, 

4 or demiſe, of all or any part of my before · mentioned manors, Vc, or 

any of them, for all or any part of the ſaid term of 99 years, or other. 

« wiſe as to their diſcretion ſhall ſeem meet, levy and raiſe ſo much 

« Jawful money of Great Britain as will be ſufficient to pay and ſatiiſy all 

« the debts I ſhall owe at the time of my deceaſe, my funeral charges, and all 

« the legacies and ſums of money given by me in and by this my will, and 

„ pay and apply the fame accordingly. And my will and mind is, that 

s after ſo much money ſhall be raiſcd as ſhall fore the purpoſes afore- 

4% ſaid, together with all coſts, &c., the ſaid term ſhall ceaſe and deter- 

« mine.” He then deviſed as follows: I give and deviſe to my bro- 

« ther M. B., his executors and adminiſtrators, all that the manor of Ef 

and Weſt Deeping, holden by leaſe from the crown, ſubject to the yearly 

rent and covenants reſerved in the ſaid leaſe, and alſo ſubjed to the 

« mortgage thereon to M, for GO; but in caſe my ſaid brother ſhall 

« not be living at the time of my deceaſe, then I give the ſaid eſtate and 

i premiſes, with the appurtenances, ſubje& as aforeſaic, to ſuch perſons 

E as ſhall be entitled to the freehold of my real eftate at the time of ny 

«« deceaſe, by virtue of the aforeſaid limitations of this my will.” And 

towards the end of his will he deviſed as follows: Item, I allo give al 

„ my houſehold goods, and all other my goods, chattels, effects, and per- 

„ ſonal eſtate whatſoever, unto my ſaid brother M. B., if he thall be l. 

6 ing at the time of my death; but in caſe he ſhall be then dead, I gre 

and deviſe the ſame to ſuch perſon as ſhall be entitled to the freehold of 

© my real eſtate, under and by virtue of the limitations in this my will 

&c. M. B. died in the lifetime of the teſtator, and the plaintiff became 
entitled under the limitations in the will to the real eftate, And one q 


debts was liable to the mortgage-debt on the leaſehold eftate ? Ei per cu 
am, with reſpect to the leaſehold eftate, the charge under which it came (0 
the te/iator aaf prior to. his purchaſing it, and inherent in the eftate, and the 
eſtate jtſelf was left liable to anſwer it, and neither the perſonal eſtate) pe. 


tion was, Whether the term bequeathed by the teſtator for payment of 
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n to coal eſtate, ought to be charged with that debt,; for when a man purchaſeth 
ore. ln equity of redemption, ſufjef to incumbrances, that ſhould be a real in- 

-umbrance following the land, and not a perſonal one. And the differ- 
nce between an eſtate deſcended and one purchaſed was nothing, unleſs 
the circumſtance of purchaſing created the difference, but that afforded no 
zument. The queſtion then was, Whether aſſigning the mortgage from 
to H., and covenanting for payment of debts, altered the cafe, and 
made it the debt of the teſtator? and it was clear that it did not; for al- 
though where a man transferred a mortgage, and covenanted for the pay- 
wat of the debt, according to the rule of law, he made it his own debt, 
ind made himſelf liable to be ſued upon that covenant; yet the caſe of 


E Fern v. Evelyn had decided, that though he might be at law liable, yet, 4/7. 
d to while there were real aſſets ſufficient for the payment of the incumbrance, 

the ley ſhould be applied for that purpoſe; and it was to be underſtood, with 

a to eſpe to ſuch tranſaQion, that the party did it by way of accommodating 

life, le charge, and not of making the debt his own. 

ders Another queſtion in the preceding caſe was, Whether, when the teſtator 

that mortgaged an eſtate of his own as an ulterior ſecurity, that circumſtance 

13. would create a difference? and it was held that it would not; for nothing 


made it his debt ſo effectually as the covenant to pay, for it did not create 
Ine debt, but only operated as collateral to the debt. A man mortgaged 


nent, his eſtate without covenant, yer, becauſe the money was borrowed, the 
» Of mortgagee became a ſimple contract creditor, and in that caſe the mort- 
* age was a collateral ſecurity; and if there were a bond or a covenant, then 
Nu 


there was a collateral ſecurity of a higher ſpecies, but no higher by means of 
the mortgage merely ; therefore having ſecurity amounted to nothing, 
Again, where L. being feiſed in fee by deſcent of an eſtate at C., and 


and other real eſtates both freehold and copyhold, by his will deviſed the eſtate 
that at C., which was ſubje& to a mortgage for 50ol. contracted by his anceſ- 
fore. tor, and alſo another eſtate, to be fold ; and charged the ſame, and alſo 
eter. his perſonal eſtate (e cept 3oo/. due on bond, which was originally part of 
bro. his wife's fortune, and ſpecincally bequeathed to her by the will) with 
Ef his debts and legacies, and deviſed the reſidue of his real eſtate in truſt for 
— bis brother g. in ſtrict ſettlement, ſubjeR to a charge of 100l. a year to his 
d 


wife upon the copyhold eſtate z and made his wife executrix : the queſtion 
Was, Whether, under this will, the perſonal eſtate of the teſtator ſhould 
be applied in exoneration of the real, towards the diſcharge of the 1 5000. 
And it was held by Lord Thurloeve that it ſhould not; but that the ſame 


f my ſhould come out of the eſtate originally liable to it. And this decree was 
And erwards affirmed in the Houſe of Lords. 

e all . D., by will of 15th of January 1 746, deviſed eſtates to truſtees for 
Lol | term of 500 years, to raiſe money for payment of his debts and legacies, 


|" ud of his perſonal eſtate ; and ſubject to the term, he deviſed the eſtate 


77 ſettlement with the ultimate limitation to his own right heirs, and Note (e) 
1 e gaye the reſidue of his perſonal eſtate to his executrix C. P. The exe- 1 P. Was, 
— unix applied the — eſtate in payment of ſome of his debts, and all 665. 


i legacies, except a legacy to herſelf of 1000/., and then died; whilſt 
e limitations in ſtrict ſettlement ſubſiſted, and after the death of C. P., 
der repreſentative filed a bill to have a debt due to C. P., and her legacy, 

ed; and the _w perſon then entitled under the limitation in ſtrict ſet- 
went dying, pending the ſuit; by which event the ultimate limitation to 


*. O. and 2, O. P., the cohcirs of the teſtator. To ſtop this ſuit, the 
| coheirs 


's right heirs took place, a ſupplemental bill was filed againſt | 
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Lawſon v. 
Hudſon, 
1 Br. Ch. 
Rep. 58. 
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coheirs liquidated the demands of the repreſentative of C. P., at 2000 
and gave their joint and ſeveral bond for that ſum ; this demand was La. 
wards aſſigned to A. B., who alſo bought in debts to the amount of 3270) 
| remaining due from the teſtator M. D., and the coheirs gave another jan 
and ſeveral bond to F. B., for this ſum alſo; ſo that A, B. hecame the oe 
creditor on the eſtate, M. D, being dead, and a bill being filed by 4.3 
for payment of theſe ſums of money, the queſtion was, Whether a moi 
thereof ſhould be raiſed in the firſt place out of the perſonal eſtate of y 
D., or out of the real? and his Honour was of opinion, that the real o 
3 tate was the original debtor, and ought to bear the burden. 
Page 6309 0 
IF one deviſe) Corniſh v. Mew, 1 Ch. Ca 271. Rowell v. Walley, 1 Ch. . 421. 
Foie; SN 62. Verney v. Verney, 1 Vas 428. 8 | e 


Hayes v. And if che mortgage · money is payable on a contingency not arrived, K 
7 in remainder or reverſion may exhibit his bill quia timet, againſt the ten 
_—_ for life, and the tenant for life ſhall be decreed to contribute. 

Newling And if the tenant for life of the equity of redemption pays off the mor, 
v. Abbot, gage, and has the term aſſigned over in truſt for himſelf, and makes in 
Eaſt. 1 Geo. provements, and dies; and afterwards the remainderman or reyerſione 
1 Eq —_ comes to redeem ; the repreſentatives of tenant for life ſhall have the. 
11. 9 lowance of two-thirds of the laſting improvements, but nothing for the 
to Vin. Abr. other third, becauſe he received the benefit thereof during his life; and 0 
but the Edi- intereſt ſhall be allowed during the life of tenant for life for the money be 


tor finds no paid, for he is bound to keep down the intereſt during his eſtate, 


caſe of this 


name in that book.] 


ames V. In the caſe of James and Hailes, it is laid down that, if an eſtate it 
a eq mortgage be ſettled on A. for life, and then on B. in tail or in fee, the 
1 yy * tenant for life ſhall bear two-fifths of the principal and intereſt, and th; 
8 remainder-· man three · ſifths. 

But where he who is poſſeſſed of the equity of redemption hath ſuch u 
intereſt in the eſtate, as he can ſecure the money laid out by him to ie. 
deem upon, the remainder-man ſhall pay him, or his repreſentatives, al 

K'rkham he hath advanced. As, where a tenant in tail of a mortgaged eſtate, ut 
v. Smith, der the will of his father, upon the death of his two brothers, paid ofa 
7. Vez.258. debt originally on the eſtate by mortgage term for years, but neglected u 
| have an aſſignment of the term to himſelf, and afterwards deviſed the land 
lands; and the plaintiffs, the remainder-men under the will, claimed the 

eſlate, as not barred, diſcharged of the incumbrance : the Lord Chance. 

jour held, that there being a term for years in the mortgagee, which ſtood 

in point of law as it did before, no aſſignment in law being made theres 

none of the parties before the court had the legal eſtate, for a conveyan 

of which the plaintiff came; and therefore that conveyance mult be up 

equitable grounds. That, ſo far as it appeared, tenant in tail _ it of 

with his own money; that he might have taken an aſſignment of the tem, 

either in truſt, to attend the inheritance, which would have ended tht 

queſtion, or in truſt for himſelf, his executors, or adminiſtrators, whis 

would, notwithſtanding the remainder over, have kept this iocumbruct 

on foot for the benefit of his perſonal eſtate and thoſe entitled thereto; % 

that he might have called fqr an aſſignment of it in his life, if be bal 

found out this limitation in remainder, that it might have been made fo 

the benefit of his executors, not of the remainder 3 hut bis got dg 
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#theſe, clearly proved, that he took himſelf to have had the abſolute . Wh 
,vnerſhip and diſpoſal of it And the court could not decree, to perſons "ng 
aiming this, in contradiRion to his apprehenſion and intent, a convey- WM 
ce of the inheritance, and likewiſe of this term, without making a ſa- | 8 


K glaction to the perſonal eſtate of the tenant in tail; as that would be con- a * 
4.3 n to the maxim, that he who eyould have equity, muſt do equity ; and the | 4 | 
oien Lintiffs were decreed to have the eſtate, ſubject to the money paid by the 1 
of K -nant in tail in diſcharge of the mortgage. a "mal 
al if one purchaſe an eſtate ſubje& to a mortgage, his perſonal eſtate will 1 | 


ot be liable to exonerate the real eſtate from payment of the mortgage» 
gebt, although he covenant with the vendor to pay the mortgage, and in- | 
emnify him from all coſts and charges in reſpe& of it. Thus, A. agreed Tweddel v, a 
o purchaſe an eſtate of B., which was then ſubject to a mortgage of 2000/. 2 | 
o D., and accordingly by indenture of leaſe and releaſe between 4, of the ew "IT | 

. 5 ? 
ne part, and B. of the other part, reciting the mortgage, and that B. had 
ntrated with A. for the purchaſe of the inheritance of the ſaid eſtate, and - 
ud agreed to pay the Tum of 3 fool. for the ſame in manner therein menti- | 9 
ned, that was to ſay, to the mortgagee all ſuch ſums as ſhould be due to | 
im upon the ſaid mortgage, on the firſt of May next enſuing, as alſo to 
xy ſuch ſums of money as ſhould remain after deducting the money due to 
e mortgage of D.; it was witneſſed that the ſaid A, in conſideration 
ereof, did grant, £9c. to the ſaid B, his heirs and aſſigns for ever, all 


a e laid premiſes, c.; and in the covenant againſt incumbrances, the WW 
ww] ortgages and ſecurities were excepted. And the ſaid B. did covenant, 9 | 


hat he, Oc. would well and truly pay, or cauſe to be paid, to the ſaid D., f 
e faid ſum due in manner aforeſaid, and would indemnify the ſaid A., 
s heirs, £9c., and his goods and chattels, lands and tenements, from all | 
oſts and charges, Ee, in reſpe& .of the ſaid mortgage. A., after com- 1 
leting the purchaſe of B., made his will, and died, and then a queſtion 1" 

roſe between his perſonal repreſentatives, and the deviſees of this eſtate 1 
nder the will, Whether, from the nature of the contract, the perſonal | 
late of 4. (reſpecting which he had made no diſpoſition in his will) was +0 
able to be applied in diſcharge of the mortgage? Et per curiam, it is a 1 
lear rule that the perſonal eſtate is never charged in equity where it is not a 1 
w; and if not chargeable at law, there is no principle or caſe in this court 1 
d warrant its being chargeable in equity, contrary to the order of the law. | 
/ here it is a debt payable by executors at law, this court will relieve the 
Ir, by turning the charge upon the executors, provided it does not inter» 
re with other debts and legacies, or any more ſabſlantial claims. In ref- 


h Rood & of the rule of marſhalling aſſets, it is that it muſt be a debt affectin 
hereol, och the real and perſonal eſtate ; ſo in cafe the perſonal fund proves defi- 
ewe gent, to enable the court to marſbal the aſſets, you mult prove that the 


Kecutors are accountable at law, and not in equity. In this caſe, the per- 
a. eltate never was liable, either by action againſt the party himſelf, or 
jaoſt his executors. 


ed this dir Jobn Napper”s eſtate was in mortgage, and he died, leaving Sir The- Napper v. 
" which blur his heir, who, upon his intermarriage with Lady Effingham, ſettled Lady El- 
nbaoce WR)" "ture upon her, and covenanted to pay his father's debts, and then . 
eto; ny poſſeſſed of a conſiderable perſonal eſtate, which came to his wife, 144. ” 


ng diſpoſed of a real eſtate, which was ſettled by an act of parliament, 
'trult to pay his father's debt; the heir at law brought his bill againſt the 
wot have the 2 eſtate of the huſband, upon his covenant, applied 


ilebarge the r's mortgages, and it was fo decreed. 1 


L 
ft 
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fon was, becauſe the heir had diſpoſed of the eſtate fo ſettled in trufl, ang 
then it was bat juſt and equitable, that his perſonal eſtate ſhould be applied 
to exonerate the mortgaged eſtate, deſcended to the heir at law, becaiſe 
he was anſwerable for the truſt eſtate, ſettled for that purpoſe. 


Page 640 . | 

(If a man marries) In this caſe, as reported by the name of Brond v Brond, 2 Ch. Ca. gg, 
is ſtated, that there was an agreement, that the wife ſhould not be prejudiced, but ſhould 4 
paying the intereſt of the money borrowed, and that the court reſolved, that the wife having ſuſ. 
fered the repreſentatives of the huſband to remain in poſſeſſion, and pay off his debts, without ei. 
hibiting her claim for a long period of time, ſhould not be allowed any profits received by the ty; 
band's repreſentatives, but from the time of filing the bill, which was the firſt notice to them a 


ſuch agreement. 


Tate v. Again, a buſband, ſeiſed in right of his wiſe, borrowed 500l. to ſup 


* ply his occaſions; for ſecuring which, he and his wife levied a fine of her 


264. inheritance, and raiſed a term of 500 years, which was limited to the per. 
2 Vern. 689. ſon lending the money, with remainder to the wife in fee, to be void ne. 
S.C. vertheleſs upon payment of the money borrowed, with intereſt; and in the 


deed, the huſband covenanted to pay it off. Afterwards, the huſband 
made his will, by which he gave ſeveral charities out of his perſonal eſta, 
and then died, without having diſcharged the mortgage, indebted by ſimple 
contract. The aſfers not being ſufficient to pay the mortgage-money, and 
alſo the charities given by the will, the widow e hibited her bill to have the 
former diſcharged out of her huſband's perſonal eſtate. And ſoit was de- 
creed; for his perſonal eftate would be liable to pay debts, before legacies, 
though left to a charity, they beiog (till but legacies. 


Nan v. Where a man made a voluntary deed, and afterwards morigaged the 
| Cartwright ſame lands, and the firſt deed, omtrial at law, was found fraudulent againt 


5 the mortgagee; yet, on a bill exhibited by the perſon to whom the deed 


Nelſon 101. Was made to redeem the mortgage, it was held, that, though the firſt deed 
E Ca. Abr. was fraudulent, becauſe voluntary, as to the mortgage, yet it was good as 
215. 1. to the equity of redemption, and would paſs that; far a voluntary deed 


N would bind the party that made it, and his heirs. 


2 Rep. Ch. 63. N ä 5 
1 Ch. a. Aſſignees of a bankrupt may redeum, or aſſign an equity of redemption. 


71. 
Dougl Rep So, likewiſe, a tenant may put himſelf in the place of the mortgagor, aud 


e ee either redeem himſelf, or get a friend to do it. 
Howard v. The aſſignee, in equity, may redeem a mortgage. 


Harris, 1 Vern. 33. 
And an aſſignee of the equity of redemption, which has been deſerted 


for a time, but not for that period which is a. bat to a redemption, will, i 
there are circumſtances which would induce the court to decree a redenp- 
tion in favour of the mortgagor or his repreſentative, be entitled to the be. 
nefit of it. Therefore, Lord Hardwicke, in a caſe, where a prowling i 
ſignee had bought an equity of redemption, which had been abandoned for 
Anony- - fitteen years, for a very inconſiderable ſum, imagining, that from ſome 
mous, knowledge of the law, he might be able to unravel a great number of ci. 
3 Ack. 314: cymſtances, and by that means entitle himſelf to a redemption, vas of op 
nion, that he was entitled to a decree to redeem. But his Lordfhip held 
him entitled only upon theſe terms, viz. that the aſſignee, in takin the ac- 
count before the Maſter, ſhould be confined to ſurcharge, and fal fy only, 
and the intereſt upon the mortgage be computed at five Per cent. though 4 
that period money bore a higher rate of intereſt, N 
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A mortgage by a popiſh heir may be redeemed by the next proteſtant Jones 7. | 
beit. a et al. 
\ Bunb, 346. a Bows 661. 


An equity of redemption will follow the cuſlom as to the legal eſtate. 2 Vea. 304. 
In borough-engliſh lands, if mortgaged, the equity of redemption will de- 
ſcend to the youngeſt ſon to whom the lands deſcend | ; 

So, in mortgages of gavelkind, lands which deſcend to all the children 79. 
equally, the equity of redemption deſcends to all likewiſe 


And it may be deviſed, Thus, where one, ſeiſed in fee · ſimple, mort- n 


ed bis lands, with a proviſo for repayment by him, his heirs, or aſſigus, Fele, 


and then deviſed the ſame premiſes, the court decreed, on a bill by the de- x90. 3 
viſce to redeem, that the equity of redemption belonged to him and not to 2 Burr. 978. 
he heir. 5 p 

| But, if a mortgagor, before the condition broken, deviſe, it will be * on, 
yoid; for a condition is not deviſable. . 

Every deviſee of a mortgaged eſtate, that brings a bill to redeem, need 2 Vez. 431. 
not make the heir at law party; if the deviſee claims to have the will eſta» 
bliſhed, it is neceſſary : if only a title under the will, it is not. 

A judgment creditor may redeem againſt a mortgagee of a leaſehold ef: Shirley v. 
tate, who is likewiſe a bond creditor : but, before the bill is brought to "—_— 
redeem, a writ of execution muſt be ſued out; for until that be done, the 30. Rep. 
judgment creditor had no lien on the leaſehold eſtate, and, for want of its Angel v. 


being taken out, the bill in the principal caſe was diſmiſſed, —— 
| | Kiog v. Mariſſa}, cited in the principal 
Tenant by elegit, ſtatute merchant, or ſtaple, may redeem. r 
8 Abr. 594. notee. 


And the law is the ſame as to a judgment creditor, though the judgment Stonehe wer 
be with ſtay of execution. Thus, H. in 1693, confeſſed a judgment, with py 
a defeaſance, by which it was not to take effect until after the death of a 449; f 
woman, who lived until 1726. The eſtate, ſubject to this judgment, de- 
ſcended in the mean time from H. to his heir, who mortgaged it to T7. The 
mortgagee had no notice of the judgment at the time: the heir after- 
wards, in 1721, about five years before the woman died, became bank- 
rupt; and the mortgagee was appointed aſſignee. After her death, the 
repreſentative of the judgment creditor brought his bill againſt the aſſignee 
to redeem the mortgage, upon payment of principal, intereſt, and coſts. 

The queſtion was, Whether, as there was no actual elegit taken out by the 
judgment creditor before the commiſſion of bankruptcy iſſued, the aſſignee 
under the commiſſion, qua ſuch, or the judgment creditor, ſhould redeem ? 
And it was contended on the fide of the aſſignee, that the heir was charge- 
able only as terre-tenant ; and therefore the perſon auh claimed under the 
judgment was not a creditor of the bankrupt. Sed per cur. The judg- 
ment creditor is entitled to redeem the whole (for it muſt be entire) and to 
have the eſtate of H. exonerated out of that of his heir, if the heir's is 
ſufficient, As to the point which: had been laboured, in order to make + 
this perſon come in as a creditor under the commiſſion of bankruptcy, there 
ves nothing in it. If it had been merely a bond creditor from the anceſtor, 
ere might have been ſome colour to inſiſt upon this under the ſtatute of 
ulent deviſes; becauſe that act made it a debt againſt the heir himſelf, 
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as well _ the tos: But it was entirely different here, as this wa / 
Judgment which was a lien upon the land, a fortiori a lien upon the lands ul 
the hands of the aſſignee under the commiſſion, who ſtood only in the Place 
1 of the bankrupt. : 4 88 

ttorney "The crown may redeen eſtates mortgaged, forfeited by the m 
General v. by his being indicted and outlawed for high treaſon. * 


Crofts et al. 
1 Brown's Par. Ca. 22. 


Palmer v. If an eſlate deſcend to an infant ſubje& to incumbrances, the guard 
| N may, without the direction of a court of equity, apply the profits to di. 
* charge the incumbrances, wiz. fo pay the intereſt of any real incumbrang, 
and the principal of a mortgage; becauſe that is a dire# and immedi 
charge upon the land; but not the principal of any other real incun- 

brance. i 
Page 641 | 
(But afterwards) If the mortgage be in fee, conditioned, that the mortgagor ſhall pay the ro. 
ney to the mortgagee, his heirs, executors, adminiſtrators, or aſſigus; and the morteagre diebe 


fore the mortgage forfeited, though the mortgagor has in this caſe his election to pay the 
to eithorz yet it will belong to the executor. 2 Ventr. 351, . 


Ellis v.. And, if the mortgagor doth not redeem, the adminiſtrator ſhall har 
1. the land. Thus, where the mortgage was farfeited, the heir in poſſcſin 
eee, deſcent, no want of aſſets, and the mortgagor did not offer to redeem; 
; the heir of the mortgagee was decreed to convey the lands to his adminil 
| trator; for as the money, being part of the perſonal eſtate, would har 
g.one to him, ſo would the land, which was in lieu thereof. 
2Vern.193. Although a mortgagor, the mortgage being forfeited, releaſes to the 
| heir of the mortgagee in fee, yet the adminiſtrator ſhall have the beneht of 
that eſtate, even though there be no debts. And ſo it is in caſe a mort 
gagor be forecloſed, or that the mortgage be of ſo ancien: a date, as in the 
ordinary courſe of the court, it be not redeemable ; for, in caſe the morize i 
gee be nat adually in poſſeſſion, it evil be looked upon to be perſonal eſtate. / 
Turner v. And, where there was huſband and wife, and the wife, having a mon- 
Crane, gage in fee of a copyhold, died leaving iſſue, which iſſue was admitted, ad 
1Vern. £70: djed, and then the huſband, as adminiſtrator to his wife, claimed title u 
the copyhold, being a mortgage, and ſo part of his wife's perſonal ella: 
it was decreed to him againſt the heir at law, although the had bern 
admitted. N | 
rCh.Ca, So, a mortgage of an inheritance, to a citizen of London, hath 
285. been held to be part of his perſonal eſtate, and divided according to Ut 
1 Vern. 4. cuſtom. 
Garrett y, But where a mortgage was deviſed as real eſtate, after a decree of for 
Rvers, Cloſure niff, it was held to be perſonal eſtate for payment of debts, 0 
Moſel. 364. * fell ſhort, though conſidered as real eſtate between deviſor and & 
viſee. . 
Martin v. But a mortgage will not paſs ar land under a general deſcription, apy 
Moulin, cable to it in point of locality, if there be other circumſtances ſufficient i 
2 Burr. 969. ſhew. that the owner conſidered it as perſonal property. 
Laurence v. Where money ſecured by a mortgage (to which the executor Was legal 
Beverley, entitled) was articled to be laid out in land, and ſettled on the iſſue of ® 
citeds Will. marriage, it was by Hale, Chief Juſtice, on a ſpecial verdict, adjudged u 
217. / 
be bound by the articles. 
2 Vez.258, If two perſons advance a ſum of maney on mortgage, and take n 
gage to themſelves jointly, without inſerting in the deed the words, # 
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voided letevern them, and one of them dies ; when the money comes 

to be paid, the ſurvivor ſhall not have the whole, but the repreſentative of 

tim that is dead ſhall have a proportion, becauſe, from the nature of the 
aoſa8ion, the court preſumes this to be the intention of the parties. Thus, Petty v. 
V. and S. lent 20000. to G, on mortgage, 1450. whereof was the mo- Styward, 


rote under both their ſignatures, that the 1450l. was delivered by S. to N., 
ind that, if the mortgage was paid off then the 1450l., with intereſt there- 
ark, was to be redelivered into the hands of S., for the uſes of his will. 
Afterwards, and before the day of redemption, S. made his will, reciting 


to dt the above memorandum, and diſpoſed of his ſhare thereby. The lands 
wy vere redeemed on the day, and the whole money and intereſt paid to V., 
nns. being dead, and he claiming it by ſurvivorſhip. But, on a bill exhibited 


by his executor, the court was clearly of opinion, that by equity, there 
ought to be no ſurvivorſhip in a caſe of this nature; and that the note, un- 
er the hands of both the parties, and the will of S., ſhewed plainly that 
there was a truſt between them, that, on repayment, each of them was to 
have his money, with intereſt. . . 
And if two perſons, being mortgagees, forecloſe the mortgagor, the mort- 2 Vez. 258. 


| od raged eſtate (hall be divided Bbeteveen them becauſe their intent is preſumed to 

(fon have been, that it ſhould be ſo divided. f 

wal H. being ſeiſed in fee, mortgaged for years, and afterwards, in 1734, Reynoldſon 
wy; made his will, and deviſed his eſtate to his ſon and his heirs, ſubject to an V. Terkins, 


Amb. Rep. 


annuity to his wife for life, and to the incumbrances upon the eſtate ; and 364. 


in caſe his ſon ſhould die without iſſue, to be divided amongſt his three 
daughters, or ſuch of them as ſhould be living at the death of his ſon; and 
if bis ſon and daughter ſhould all die without iſſue, then to his wife for 
life, remainder to his own right heirs. A bill was brought by P., as aſ- 
ſignee of the original mortgagee, againſt the widow of the mortgagor, and 
her ſon, who was then an infant, to forecloſe the equity of redemption z 
but the daughters were not made parties. In 1746, the cauſe was heard, 
and a decree made for an account and forecloſure, unleſs redeemed by the 
mother or ſon, The account was taken before the Maſter, and the time 
for redemption ſeveral times enlarged, and at laſt elapſed, the ſon, having 
attained 21, releaſed the equity of redemption ; ſo that the forecloſure was 
not made abſolute againſt him, but was made abſolute againſt the wife. 
The fon afterwards died without iſſue, and R. having bought the daugh- 
ters” intereſt for a trifle, in 1765, filed a bill to redeem, But the Lord 
Chancellour was clear of opinion, that P. was not entitled to redemption. 
That the firſt tenant in tail being a party to the forecloſure was ſufficient. 
That he ſuſtained the intereſt of every body, and thoſe in remainder were 
conſidered as cyphers. That it would be very inconvenient if the remainder- 
men were rily to be parties. There might neyer be an abſolute fore- 
cloſure, The account would be endleſs, and the forecloſure would be 
open to every contingent remainder-man. That nobody would lend mo- 
dey * ſuch terms. That the releaſe in this caſe was equal to an abſo- 
lute forecloſure by order. That the accounts were taken, and the time 
for redemption elapſed; and that this caſe was not ſo ſtrong as that of Roſ- 


carrick and Barton. 


lim to forecloſe, although the firſt mortgagee had no notice of the ſecond E: vide 
Qortgage, before the decree. | axe 
But ſupra, F 


ney of S., and 5 5ol. the reſidue, the money of N., and it appeared, by a ; On Rep. | 
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A ſecond mortgagee may redeem the firſt, after a decree obtained by Wern. 6ot. 
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But the 6rſt mortgagee ſhall be allowed all his expences out of packs, 
Lomax v. Thus, where L. a ſecond mortgagee, came to redeem H. who had beeny v 


Hide, great expences in law-ſuits to forecloſe the mortgagor, and otherwiſe, i, l 
ern. 115. relation to the eſtate ; the court ordered, that his coſts ſhould not be tan f 
as in an adverſe ſuit, but that he ſhould be allowed all his coſts and e nee, : 


as was done in the caſe of a ſolicitor, who laid out and diſburſed mo 
for his client; and farther, that the profits of the eſtate in queſtion ſhoul 
be applied, in the firſt place, to pay and ſatisfy what was due for ſuch coſy 
charges, and diſburſements, before it was applied to fink the priocipi 
for that it was not reaſonable he ſhould wait for it, and be allowed it d. 
ly on the foot of the account (as had been uſually done) whereby he nigh 
| loſe the intereſt thereof, for ten or more years together. 
| 2 ws And a decree to forecloſe, though made abſolute, ſigned, and enroll, 
anſell2P. . 55 
Wms. 74. is no plea to redeem, if ſurreptitiouſly procured. 
Berrysford On a treaty of marriage between A. and B. his wife, C. the father of 4, 
v.Millward and D. the father of B., had a meeting together; at which meeting I, 
pete who had a mortgage upon C.'s eſtate, was accidentally preſent ; C. and l 
aig Fry SY diſcourſed together on the ſubject, and talked of making a ſettlement upon 
S. C. Vide the eſtate on which the mortgage to M. was ſecured ; M. never mention! 
Sheph. Prac to the father of B. that he had ſuch mortgage. but called out C. and n. 
Fe 432. minded him thereof. M. then agreed with C. that he would take his per 
3 ir ſonal ſecurity for the money, and they returned into the room togethe, 
fuch caſes When an + whe was entered into between C. and D., in the preſence 
donot avoid of M., to ſettle the eſtate in ſtrict ſettlement. Afteawards, the marrizpe 
Prior claim took effect, and M. brought an ejectment to recover the poſſeſſion of thy 
tts, eſtate as mortgagee ; whereupon A. and B. his wife brought a bill agiink 
fraudulent. : gu 
M. and C., in order to have a perpetual injunction: M. admitted all the 
facts, but pretended not to remember any thing of the agreement to accept 
C.'s perſonal ſecurity for the money lent. C. was examined as a vitnel 
in the cauſe for both parties, and ſwore to the fact of that agreement: and 
the Lord Chancellour was of opinion, that the plaintiffs were well entitled 
to a perpetual injunction, and ought to be relieved under the head of fraud; 
for that M. having voluntarily concealed his mortgage at the time of the treay 
- 17 "acl was not entitled to have any benefit from it againſt th 
plaintitt. 
D D., N., and H., having lent B. 8000l. upon a mortgage in fee of the 
v. 1 manor of F, and on a ſtatute in 1600ʃ. wks in as a farther ſecurity ; a 
* 50. H. being a counſellour, and afterwards conſulted by J. as to a loa f 
37. 200). to B. on a mortgage of the manor of G., encouraged him to len 
his money, drew the mortgage-deed, and inſerted therein a covenant thi 
the eſtate was free from incumbrances, making no mention of the {latut 
. which was taken, becauſe F. was ſuppoſed to be deficient. The quelts 
was, Whether f. ſhould be admitted to take advantage of the ſtatute u 
lefſen 7. s ſecurity apon the manor of G.? And it was held he ſhould 8; 
for if he, who only concealed his incumbrance, ſhould be poſtponed, mid 
more ought H., who was intrulted as counſel by the mortgagee, 
the loan, and drew the conveyance with covenants that the eſtate was ft 
from incumbrances. | 
Mocattzet And if a firſt mortgagee be a witneſs to a ſecond mortgage-deed, and, 
al. v. oy knowing the contents thereof, do not acquaint ſuch ſecond mortgagee V 
OY; a his former mortgage, this will give the latter a preference. It is Jikevi 
393. faid, chat it will make no difference, although it be not in proof 3 
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vitneſs knew the contents of the ſecond mortgage; for, ſince it does not Cox, the 


i . ditor of 
ar but that he might have known them, the law will preſume that ©. 
—— witneſs. who can write or read, is acquainted with the ſubſtance of 3 


a deed or inſtrument which he, having atteſted, undertakes to ſupport by ports, in a 
his evidence. ; note added 
to the above 118 
{ervation, doubts the truth of the propoſition, and queſtions whether the bare atteſting a ſabſe- * 
quent incumbrance, without other circumſtances of preſumptive notice, will poſtpone a prior in- } id 
cumbrancer, ſince, ut that rate, a prior mortgagee or incumbrancer may, without any fraud, or j Ny 
ill intention on h.s fide, be liable to be cheated of his ſecurity. —£4.nd ſo (he obſerves) he found it 1 
hid by Lerd King in the author's (Peer Williams) report of an anonymous caſe, in Mich. term, | | 
1:32. and Lord Hardwicke, bet. re whom this point was agitated, in the caſe of Wilford and 1a 
De zly, 1 Vez. 6. ſaid © that he did not think that the bare acteſting a deed as a witneſs would 1 
« crcate ſuch a preſumption of his knowledge of the contents, as to affect him with any fraud 1 
« thetein; for a_witreſs is only to authenticate it, and not to be privy to the contents. — And il 
Lord 'l hurJowe, in the caſe of Becket and Cordley, 1 Br. Ch. Rep. 357. ſeems to have been of a þ 
m lar opinion with Lord HarJwicke upon this ſubject; for ſpeaking therein of the caſe of Mocatta 
and Murgat:oyd, hi- Lordſhip ſays, the firſt mortgagee was a witneſs to the ſecond mortgage, 
«* and was therefore poſtpened. 1 do got leave this as a cafe, which I mould determine in the 


— 
— — 


9 

d D, « lame manner; for a witneſs in practice is not privy to the contents of the deed. The book refers | | 
upon to a caſe where Lord King denies the law to be ſo.“ | ! 
loned a j 
4 


— 


Vis younger brother, having an annuity of 100/. per annum charged Hobbs v. 


d re | 1 
fer on lands by his father's will, contracted with H. for ſale thereof; H. went * 6 | il 
ether to M. and informed him of his intended purchaſe, deſiring to know of him if %% 1 23 1 
b . . * © * * . q. | 
his younger brother had a good title to it, and whether his father was ſeiſed Ca. pf i 


a 


in fee at the time of making the will, and if it had ever been revoked. N. 518 pl. 5 
told him he believed his brother had a good title, ard that he had paid him 9 Vin. Abr. 
the annuity for twenty years; but at the ſame time informed him, that be 415. Pl, 24. 
heard there was a ſettlement made of his father's lands before the will, which Creſwell. 
was in the hands of T., but that he had never ſeen it, and therefore could 
not tell what were its contents; and encouraged the purchaſe, telling H. 
be had not only paid his brother the annuity to that time, but had alfo paid 
bis ſiſters 3000/. under the ſame will. The purchaſe was completed, and 
afterwards N, pot the ſettlement into his hands, and would have avoided 
the annuity, the lands being thereby entailed. Z7.”s bill was to have the 
annuity decreed or repayment of his purchaſe-money ; and though, on 
the hearing, there was no proof that V. had any notice of the contents of MH 
this ſettlement at the time he promoted the purchaſe, yet the Lord Keep- 1 
er decreed the payment of the annuity merely on the encouragement M. | 
gave H. to proceed in completing the contract; for that it was a negli- 
gent thing in him not to have made himſelf acquainted with his owa title, 
5 might have informed the purchaſer of it, when he came to enquire 
of him, * 
And ſuch conſtructive fraud not only binds the party himſelf perſonally, 
from whoſe negligence it ariſes, but alſo binds the lands, Oc. charged. 
Thus, B., the elder brother of J. B., was under ſettlement entitled to a pearſon v. 
real eſtate, charged with 8000, for one younger child of the marriage, but Morgan, 
ſubje& to a proviſo, that, if the father ſhould give to any of his daughters 1 Bro, Chy 
or younger ſons, any money or lands, for or in advancement in marriage 1 W 4 
or otherwiſe, the value thereof ſhould be deducted from the portion, un- Rep. 781. 
leſs he ſhould by writing declare to the contrary: The father deviſed to 
g. 4000! after the death of his (the ſon's) mother, and the reſidue of 
lus perſona eſtate, and died. Then the elder ſon ſuffered a recovery by 
which he obtained the fee-ſimple in the lands. Afterwards J. B. applied 
to F. to lend him 3000l. on the ſecurity of the 800.7. portion, for which | 
Vo. VII. | 8 he 
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be informed by him, whether the 8000. was a ſubſiſting charge upon the 


and you out of the ſettled eſtate. They ſet up as a defence, that the be. 


e the portion was a ſubſiſting charge? It was agreed on behalf of the 


ing was bound by his own miſrepreſentation; but this went ſomething far. 


to be done unleſs there is ſuch a fraud as to affect land, and that here wi 


a a credit, and loſt his money; my direction to the jury way, that, if coe 


would bind. Here, the perſon of whom the queſtion was aſked, certainl 
| had no. intereſt, Fraud is a queſtion of law, and of fact. It is alwip 
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he aſſigned 5000! part of the 8ooo!. as a ſecurity, and alſo entered int 
bond in a penalty for the ſame. P., previous to lending the 30000, apylie 
by his ſolicitor to B., informing him of J. B's application, and deſired u 
eſtate, when B. declared that it was, and that P. might lafely advance hy 
money upon the ſecurity. B. alſo afterwards applied for. and obtained! 
ſum of money to pay off the 8000. portion; and gave .'; ſolicitor notre 
that he would pay off the 3000l. at the end of ſix months after the notice: 
B. dying ſoon after, the money was not paid, but from the death of bis f. 
ther, and down to his own death, he paid the intereſt of the Bogol, Ufo 
his death the eſtate deſcended to his two daughters. B. had poſſeſſon of 
the ſettlement, and knew of the advancements of the father to J. B.; by, 
ſuppoſing them not to affe the portion, did not reveal them to P. Abi 
was filed by the mortgagee againſt the daughters to have the 3000l. raiſed 


queſt of the 40000. and of the reſidue, was a ſatisfaction for the portion un. 
der the proviſo inſerted in the ſettlement. And it being held that the be. 
queſt was a ſatis faction, it then became a queſtion, Whether B. had no 
bound himſelf and the land notwithſtanding, by his declaration “ tha 


daughters, that if B. knowingly miſrepreſented the caſe to P,'s attorney, it 
certainly muſt bind him. All the caſes were that the perſon miſrepreſent 


ther, namely, to bind the lands. If a man was guilty of a fraud, by 
which the land was affected the miſrepreſentation would bind the land; but 
if there was no fraud, the land could not be affected. It was the duty of 
P.'s ſolicitor to make every inquiry; he ought- to have made the truſtees 
2 It was great negligence on his part not to take a legal fecurity. 

e ought to have inquired what J. B. took under the will. The principle 
the court went upon, was by acting upon the conſcience of the defendant 
in ſuch caſes ; if the defendant was acting againſt conſcience, the coun 
would apply a remedy, but there was in this caſe nothing againſt conſcience. 
B. was ignorant of the legal effect of the legacies If then there was 80 
fraud, there was nothing for the court to relieve againſt, and the [and 
could not be bound. But by Buller, Juſt. (who fat for the Chancellour), 
the only queſtion is, Whether P. has a right to have 3000. raiſed for piy- 
ment of his debt, out of the eſtate of Janes? It is argued, that this is not 
no fraud, but B. acted innocently. It brings to my mind a caſe tried be. 
fore me at Guildhall, by one merchant againſt another, for giving a falſe 
character of a third perſon, by which the plaintiff was induced to give hun 


man tells another a falſchood by which he is injured, the deceived perſon 
has his remedy by an action. Thoſe who wiſh to maintain the daughter! 
caſe, argue, that B. the father was a total ſtranger to the caſe, which arg 
ment admits the principle, that if he had been intereſted, the declaration 


conſidered as a conſtructive fraud where the party knows the truth and cos. 
ceals it, and ſuch conſtructive fraud always makes the party liable. | thiok 
that, here, B. knew of the proviſo and advancements, and that in th 
court he was obliged to take notice of them. In fact he had exprels nou: 
It is bot like the caſe of a latter deed referring to a former one. gt 
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quiry wat © very proper one on the part of P, and completely repelled 
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any imputation of neghgence in his agent, and the inquiry was properly 
made of the party immediately intereſted. B., at the time of the inquiry, 
had the equitable intereſt in the eftate, and, upon the application, affured 
p, that he might ſafely lend his money. The inquiry was the moſt mate- 
rial P. could make. If B. admitted the term to be in exiſtence, he muſt 
be bound by his admiſhon, He had full notice, and induced P. to lend his 
money, which was a fraud that would affect the daughter's eſtate. The 
term muſt, therefore, be held to be in force to ſecure the 30000., and the 
truſtees muſt raiſe that ſum. 5 
g. made a mortgage of land to H. who, placing a great confidence in Head v. 
him, lent the money, taking his word that he would deliver him the title- 
deeds, the mortgage being executed in London, and S. pretending the 280. 
title-deeds were in the country. Afterwards, S. borrowed 2000. of E. 
on a mortgage of the ſame lands, at the ſame time producing and delivering 
to him all his title-deeds, which were peruſed, and approved by his coun- 
ſel. Then H. exhibited a bill to forecloſe E. and to compel him to diſcover 
the title-deeds relating to the premiſes, and to have them delivered up to 
him, inſiſting upon them, as owner of the land. E. pleaded the mort- 
gage made to him, and that he had no notice of the prior mortgage to H., 
and inſiſted, that the court ought not to aid H. and take the *le-deeds 
from him, without ordering him to be paid his mortgage- money; and ſo 
it was decreed by the Chancellour. | As 
§. being ſeiſed io fee of certain eſtates, ſubje& to an outſtanding term of Stanhope 
years in R. and E., by indenture of leaſe and releaſe, dated the 4th and v: Verney. 
th days of June 1732, conveyed them to D. and her heirs, for ſecuring 12 = 
the payment of 1000). and intereſt, and covenanted to produce the deeds edit. 293. b+ 
reſpeing the terms for years. Afterwards, R. and E. aſſigned the term to in note. 
other trultees, in truſt for $., his heirs and aſſigns; and then, S. by in- 
denture, dated the 19th of December 1732, conveyed the ſame eſtates to N. 
byway of mortgage, for ſecuring to her 3000. and intereſt, with a declara- 
tion that the truſtees of the term ſhould ſtand poſſeſſed of the term in truſt 
for her, and the deeds reſpecting it were delivered to her, and neither ſhe 
nor the truſtees had notice of the mortgage to D. Afterwards, D. brought 
an ejectment; V., who claimed under N., defended it, and ſet up the 
term with a declaration of the truſt of it in favour of N ; upon this, D. 
brought her bill in equity. The queſtion was, Which ſhould be preferred; 
D. who had the firit declaration of the truſt of the term, or V who had 
the ſubſequent declaration of the truſt, but had the cuſtody of the deed ? 
Lord Northington held, that a declaration of truſt in ſavour of an incum- 
brancer was tantamount to an actual aſſignment, unleſs a ſubſequent incum- 
brancer, bond fide, and without notice, procured an aſſignment ; and that 
the cultody of the deeds reſpecting the term, with a declaration of the 
truſt of it, in favour of a ſecond incumbrancer, was equivalent (a) to an (a) That is 
actual aſſignment ; and therefore gave him an advantage over the firſt incum- in equi. 
brancer, which equity would not take from him. 
If the mortgage be of a reverſion, there is no reaſon to poſtpone the 
mortgapee upon the mere abſtraQ fact of his not having required or procu- 
red the title-deeds and writings ; becauſe in ſuch caſes, the title-deeds and 
writings do not properly belong to the reverſioner, nor bas he, generally 
(peaking, any means by which he can procure them, if refuſed by the ten- 
ant for life, or poſſeſſor of the particular eſtate, : 
S 3 | This 
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Tourle v. This queſtion was agitated in equity, before Lord Thurlowe, ia the cafe - 
Rand, of Tourle againſt Rand, which was as follows: R. being, as ſuppoſed, en. 
2 Nee titled under the will of his father to a remainder in fee (but in fact only u 
#3 a, remainder in tail) een on the death of his mother, in certain freehold 
eſtates, conveyed his reverſion and remainder, ex pectant on the death of 
his mother, to A. in fee by way of mortgage. At the time of making the 
mortgage,. the deeds and writings were in the hands of a collateral relation, 
but As attorney was informed by the anat. that they were in the 
poſſeſſion of the mother, who would not conſent to part with them, 'ſhe be- 
ing then in poſſeſſion of the eſtate as tenant for life, which ſhe continued un, 
ii the time of her death. Immediately after her deceaſe, 4's attorney * 
' plied to N for the poſſeſſion of the title - deeds, to which R's general an- 
wer was, that he would ſend them q a day or two, or to that effed. 
Shortly afterwards, R., being then tenant in tail in poſſeſſion, (but ſuppo, 
ſing himſelf tenant in fee of the above eſtate, and being alſo poſſeſſed of: 
leaſehold eſtate,) mortgaged both eſlates to 7. At the time when the la, 
ter mortgage was made, all the title · deeds, relating to the eſtates, were de, 
" livered to T.'s attorney, and eontinued in T.'s poſſeſſion. Some time af. 
(a) © 1 find terwards, T. filed his bill to forecloſe the mortgaged premiſes, and among 
« no caſe,” other things, charged that 4. ought not to have permitted the title-deeds 
on 1 and writ iss to have remained in the hands of R., that he left them in his 
« ooes the hands for the purpoſe of enabling him to raiſe more money on the ſecurity 
1 length of of the premiſes, and that the ſame was a fraud on T., and that therefore 
N Gying, A. ought to be compelled to redeem T.'s mortgage, or ought to be de. 
jd Yard of barred of any intereſt, which he might have in the premiſes, till T.”s mon- 
© the ut- gage ſhould be ſatisfied, It was contended on the part of T. that, where 
«, moſt cit- à prior mortgagee leaves the title-deeds in the poſſeſſion of the mortgagor, 
20 Re it is a fraud upon the ſecond mortgagee, as he is induced, by the title ap- 
4 planet = pearing on the deeds, to lend his money; that the ſecond mortgagee there. 
« ſame ef- fore having the deeds, ſhould be preferred. But Lord Thurlowe, Chan, 
« fe&t of ſaid, that he did not conceive that a firſt mortgagee, not taking the deeds, 
1 poſtpon- was alone ſufficient to poſtpone him; if it were ſo, there could be no ſuch 
4 Fg. ko thing as a mortgage of a reverſion, In that caſe, the deed being in the haods 
« gagee, as Of tenant for life, is not ſufficient to turn him round. The firſt caſes where 
« if he were the prior mortgage was poſtponed, were caſes of fraud, then the ſame 
« guilty of was-done in caſes of groſs negligence (a). Here was no laches ; the mon- 
” a wa gagee could not compel the tenant for life to give up the deeds : though: 
« glee.” do reſs, upon a confirmation of her title, might be compelled, the tenant 
2 Anſtr, for life could not, although, after her deceaſe, he might have filed a bil. 
440. But that was not ſuſſicient to charge the mortgagee. : 
In the cafe of Goodtitle againſt Morgan, Vir. Juſtice Buller conſiden it 
(5) r Term ( as an eſtabliſhed rule, in a court of equity (5), that a ſecond mortgagee © 
Rep. 762. « who has the title-deeds, without notice of any prior. incumbrance, {hall 
| be preferred; becauſe, if a mortgagee lends money upon mortgage, with 
out taking the title-deeds, he enables the mortgagor to commit a fraud, 
« If this has become a rule of property in a court of equity, (ſays the lea 
«ed judge, ) it ought ta be adopted in a courſe of law.“ Quaære. 
8 Although a depolit of title deeds for the ſecurity of a debt amount to a8 
2 Anu. Equitable mortgage, yet, if a creditor of the mortgagor, fearing his imme. 
432. dlate inſolyency, take a conveyance of the ſame eſtate, without notice (c) 
% Seu, of the incumbrance, equity will uot prevent him from availing himſelf of his 


where there legal eſtate. 
18 Qotice 


either a cual or conſtructive. Birch v. Ellames, 2 Anke, 427. 


LE OT UI . . — Eons, - * nr, ++ Ho © . : ——— © Q © vt 


Api 


MORTGAGE. bs 


Again, R. being ſeiſed in fee, acknowledged a ſtatute of 1000). to J. S. Wyndham 
in 1663, and on the 20th of Fune 1665, mortgaged the manor of A. to the 3 
Paintiffs W. and K. for 2000l., and two days afterwards mortgaged part noel. 
of the ſame to the defendant B., and then died, leaving the defendant , Cha. Ca. 
V his heir; B., the ſecond mortgagee, agreed with M., another defend: 214. 
ant, executor of J. &., to put the ſtatute in execution at his coſts, and to 
pay M. the debt due on the ſtatute, after ſuch time as the ſtatute ſhould 
he extended, and an aſſignment made thereof by M. to B. The ſtatute 
was extended in Auguſt 1672. The plaintiffs? bill was, that on paying 
the debt on the ſtatute, it might be ſet aſide and aſſigned ro them, and for 
a decree againſt H, to pay or be forecloſed of redemption. One queſtion 
was, Whether the plaintiffs ſhould be admitted to ſet aſide the extent on 
payment of what was due on the ſtatute without paying off the 2000/. due 
on the ſecond mortgage to B , until the ſtatute was ſatisfied, not accord- 
ing to the juſtice of the debt in equity, but according to the extended a- 
lue? It was objected, that the defendant B. had not, in his mortgage 
made after the plaintiffs* mortgage, all the lands mortgaged before to the 
plaintiffs, but only part thereof, and that the ſtatute covered the whole 1 
and that, although the defendant B. might, by the purchaſe of the ſtatute, 1 
defend himſelf againſt the plaintiff, as to what was in his mortgage, yet he N 
could not, as to ſuch lands as were not therein, But the Chancellour was 


55 cs A faq 7 » 
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ſtrongly againſt the plaintiffs on this point, and a queſtion of fact ariſing 1 
the — went off upon propoſitions. q 
And if a puiſne incumbrancer or purchaſer get in a ſatisfied judgment, Edmunds v. 1 
or a prior ſtatute, or judgment, or recognizance, although it be paid off, * 8 1 
ere yet, if he can make uſe of it at law, equity will not interfere to hinder , Ch. nicks 9 
ory tum, 0 2-8 Hard, Ws 
ap- | 318. Sel vide Hard. 172. cond, BY 
a So, where the plaintiff was a jointreſs, and the defendant a mortgagee Sadler v. | a 
dal. ſubſequent, who had gotten an aſſignment of a ſtatute that was precedent BR | = 
eds, to the jointure, but was ſatisfied, and extended it on the lands mortgag- N | 1 
ſuch ed; the bill was to ſet aſide the extent: but the Maſter of the Rolls de- if 
ands creed, that it ſhould not be ſet aſide, but upon payment of principal, in- 3 
here tereſt, and coſts. 1 
ſame Where a judgment creditor, or creditor by ſtatute or recoghnizance, Brace v. 1 
not- buys in a fir(t mortgage, he cannot tack or unite this to his judgment, ſo Dutcheſs of „ | 
gh a5 to gain a preference thereby; becauſe ſuch creditor cannot be called a A p 1 
nant purchaſer, nor hath he any right to the land; he hath neither jus in re, — i 
| bill, nor jus ad rem; and therefore though he releaſe all his right to the land, Anon. Wi 
; he may extend it afterwards, All that he hath by the judgment, is a lien 2 Vez. 662. li | 
1 upon the land; but it is not certain whether he ever will make uſe thereof; — * 
ao l for he may recover the debt out of the goods of the conufor by /eire farlas, Pte oY | | 
{ha or may take the body, and then, during the defendant's life, he can have Giib. Eq. "if 
with- do other execution, Beſides, the judgment creditar doth not lend bis Rep. 51. 1 
fraud, money upon the immediate view or contemplation of the conuſor's real & Pr. Ch. 1 
leart- eſtate ; for lands afterwards purchaled, may be extended upon the judg- 494 Ws 
ment; nor is he deceived or defrauded, although the conuſor of the judg- | 
to n ment hath before mortgaged his real eſtate, as in the caſe of a mortgagee, 1 
imme. the mortgagor hath before mortgaged his land to another- 4 
e (c But where A., the plaintiff, had lent money on ſeveral. notes of differ- Matthew v. i 


ent dates, each of them in words to this effect Received of 4. I., to Cartwright, l 

© ſecured on mortgage of my Stokehall eſtate ; and the drawer had, pre- 2 Ack. 347. Wl ; 

Woully to his drawing theſe notes, made a mortgage of bis eſtate to the de- | 
* | 
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fendant ; and A., to cover the ſums lent on the notes, bought in a mon. 
gage which was made prior to the defendant's : Lord Hardwicke was of 
opinion, that 4. ſhould thereby protect himſelf. againſt the defendan:; 
mortgage; and ſhould be paid the money lent upon the notes, as well u 
what was due to him upon the aſſignment of the firſt mortgage, 

XE A prior mortgage gs in will be no protection to a puiſne mortgz. 
Sedgwick ee, unleſs it be forfeited ; for, until then, the eſtate remains, as it »z 
at common law, redeemable upon performance of the condition ſtipulated, 


Darcy v.. And a puiſne mortgagee, who purchaſeth in a prior ſecurity to proteg 
bis own, ſhall not only hold it until he be paid his debt, and reimburſe 
x Vern: 49. the money advanced by him to purchaſe it; but until he has received al 
the money, and arrears of intereſt, due on the ſecurity bought in, as wel 
as upon his own. 
Goddard v. And, as a fuiſne mortgagee may tack a prior incumbrance, that bring 
CR with it the legal eſtate, to his own, and thereby protect himſelf againſt in 
119. tervening charges thereon ; ſo, a mortgagee eigne, having the legal eſtate, 
may tack a ſubſequent ſum advanced by him upon the former ſecurity, u 
his prior mortgage, and thereby protect himſelf againſt me/ne incumbrances, 
Blackſtone Thus, where A. had an annuity charged on the manor of S., and B. 1 
v. More- eſtate therein liable to the annuity, and C. an intereſt ſubſequent to bot 
oe hg 9 by mortgage; B. having no notice of C. 's intereſt, treated with him inthe 
4. 20. "reverſion in fee, who deſired to borrow money of him, and thereupon pu- 
chaſed A. 's intereſt, and for that, and by way of money lent to the terer. 
ſione, paid gool., but there was no more thao 500. due to A.; C. exhi 
bited his bill againſt A. and B., to redeem them on payment of their debis; 
the queſtion was, Whether C. ſhould pay B. any more than the mortgage- 
money he had originally lent, and the 5oo!. paid by him, which was due 
to 4.? And it was decreed, that he ſhould pay the whole 900“. advanced. 
Shepperd So, if there be firſt and ſecond mortgagee, and the firſt lend money 2. 
v. Titley, ter the laſt mortgage made, taking a judgment as ſecurity, he may tack this 
5 4 wap to his mortgage to protect himſelf againſt the ſecond mortgagee, for be ban 
tion in dhe legal eſtate and the judgment 4vbich, though it paſſeth no interell, per 


Brace v. ſently, in the land, operates as a lien. 
Ducheſs 
of Marlborough, 2 P. Wms. 494. 2 Vez, 662. 


% 


Cooper v. But the farther ſum advanced muſt be to one who has a right to charg 
wm the eſtate in queſtion. Thus, J. C., the grandfather of C., made a mort 
Rep. 133. Bage of lands in fee to H., and then having two ſons A. and B. , deviſed de 
"equity of redemption to his youngeſt ſon B., and his heirs, and died; ) 
entered into the mortgaged lands, and enjoyed the ſame two years, 20d 
then died, leaving a ſon an infant. After B.'s death, his elder brothe! 
A. entered on theſe Jands, and having occaſion for money, joined with 
the mortgagee in an aſſignment of the mortgage to another perſon, of whon 
he borrowed a farther ſum, which the aſſignee anvanced, having no note 
of the will of Jahn Cooper. Then the heir of B. came of age, and end. 
bited a bill to be let into the equity of redemption upon the foot of the irt 
mortgage. And on his part it was inſiſted, that the aſſignee could be 
no better condition than the mortgagee, and that, if there had been ten 

_ alignments for more money, if the mortgagor or he who legally repreſented 
him had not joined, he ſhould not be barred, but ought to be relieved. 
On the other {ide it was contended, that the aſſignee was a purchaſer for 1 


valuable conſideration without notice of this incumbrance by the will, 2 
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that he had a good title, having taken an aſſignment from the 

wherein the viſible heir of the mortgagor was a party, and therefore, that 
if the heir would redeem, he ought to pay the whole principal ſum and 
intereſt. But the court, was of opinion, and decreed that the heir ſhould 
be let into the equity of redemption upon the foot of the firſt mortgage. 

And where A. had a prior judgment, and a mortgage likewiſe on the Smithſon v. 

eltate of B.; and a ſubſequent judgment creditor, but prior in time to the Thompſan,. 
mortgage, brought a bill in Chancery, praying a ſale of the mortgagor's * AG. $20. 
eſtate, who was likewiſe willing and defirous to fell ; curiam, here, A. 
is not a ſubſequent incumbrancer buying in a prior, but is the firſt of the 
incumbrancers, who has advanced more money on a ſ-cond incumbrance. 
Where the fir/t incumbrancer by judgment has likewiſe a mortgage upon the 
ellate, gotwithſtanding there is another judgment, prior in time to the 
mortgage, yet, if the mortgagee had no notice of ſuch judgment, the cre- 
ditor upon the ſecond judgment ſhall not come into a court of equity, aod 
pray a {ale of the eſtate ſo mortgaged, without paying off the principal and 
intereſt, both of the firſt judgment and the mortgage; for it would be very 
hard, if the defendant ſhould be in a worſe condition, with a prior incum- 
brance in his favour, than a mortgagee without notice of a prior judgment 
would be. 

The law is the ſame, a!though the incumbrance, ſet up as a protection, 4 Vern. 159. 
be obtained by fraudulent means; as, where one, being a purchaſer, came Siddon v. 
into 2 man's ſtudy, and there laid hand on a ſtatute that would have fallen Charnell, 

on his eſtate and put it in his pocket; in that caſe, he having obtained an _ , 
advantage at law, the court would not take it from him, though procured bes aa 
ſo unfairly, and by fo ill a practice: ſed guære. cited, 
| 1 Vern. 52. 
53. 2 Vern. 58. reported 1 Ch, Ca. 68. ſed contra Gilb. lex pretoria, 248. 
But, where the prior incumbrance taken in is deficient in thoſe requiſites Fotherꝑill v 

which are neceſſary to give it legal efficacy, no protection can be derived 3 

from it. 3, if a recognizance, bought in, hath not been enrolled in pro- At ee 

per time, And though the court may, on application, interpoſe, and, by v. Lord 
their ſpecial order, ſupply the defect as to perſons who come ſubſequent to Fairiax, 
ſuch interpoſition, yet it will not over · reach an intermediate incumbrancer. P. Wms. 
So, if a judgment be not docketed within the time limited by the ſtatute 34: 

48 5W.& M.c. 20., it will not protect a puiſne incumbrancer, although 
the eigne incumbrancer hath actually notice of it at the time of making the 
mortgage. Thus, where judgment was ſigned in June 1725, and a mort- Forſhall 
gage made to the plaincif, who had notice of the judgment in 1728, but v. Coles, 
the judgment was not docketed, as appeared by an entry on the margin of? * ow 
the docket, until Junuary 1730; the Maſter of the Rolls held, that the 4 C. 
docket was not good, being made after the time limited by the ſtatute, and à E. Ca. 
that the mortgage had got the preference of the judgment by defect of the Abr. 59a. 8. 
docket ; and, as to the notice, it was not material, the ſtatute being ex- 
preſs, that judgments, not docketed, ſhall laſe their preference as to pur- 
chaſers and mortgagees, . | | 

t this er eee as to judgments not docketed, is confined to caſes Robinfon v. 
where they are ſet up againſt purchaſers or mortgagees, or heirs, or execu- Harrington, 


tors, or adrginiſtrators in the adminiſtration of the effects of thoſe of whom 1! Pow. 
they are repreſentatives. e 
The plaintiff (after a decree had been made in a cauſe in which he had Wortley v. 
en a party with other creditors, and the Maſter had been direQed to in- 8 
"> . : : . , cz, „ 
dure into the priority of their demands, ) bought in a judgment given 1 Adk. Bog 
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2694, and made claim before the Maſter, to have it tacked to his mor. 
gage and thereby to be paid before the defendants ; as to which the Maſter 
refuſed to make any report: whereupon the plaintiff filed his bill, and on: 
queſtion was, Whether he could tack the incumbrance bought in after the 
decree to his mortgage ? Lord Chancellour Hardwicke, as to this part of 
the caſe, ſaid, that there was no caſe wherein it had been determined thx 
a puiſne incumbrancer, a party in a cauſe, and a decree made in that cauſe, 
for ſatisfaction of incumbrancers according to their reſpeRive priorities, bat. 
ing taken in a prior to tack to his puiſne incumbrance, ſhould be allowed 90 
make uſe of it in any other ſhape, than that in which the original incun- 
brancer might uſe it, had no fuch purchaſe been made. He thought i 
would be moſt miſchievous and pernicious, if the court ſhould allow the 
doctrine of tacking to be carried to that extent. Firft, taking it upon the 
terms of the decree ; all thoſe decrees, where there were ſeveral incum. 
brances before the court, a ſale directed, and every thing neceſſary to cle 
the eftate, in order to that ſale, proceeded on the foundation, that the 
rights of the parties were to be taken as they ſtood at the time of the decree; 
and therefore they directed an inquiry into the priorities. What, then, 
were thoſe priorities? Why, ſuch as they ſtood at the time of the decree: 
not that afterwards, the priority ſhould be varied. The ſenſe, reafon, and 
--  pufſtice of the caſe required it ſhould be ſo ; for otherwiſe, if where an in- 
cumbrancer on an eſtate wbich was affected with ſeveral charges, brought 
a bill for ſatisfaction thereof, and there were all proper parties and a de. 
cree for it, as between himſelf and the owner of the equity of redemption, 
(fome of the incumbrances being prior, others poſterior to his), one of tho' 
defendants, who happened to be prior to him, was allowed to convey to 
another defendant, who was puiſne to him, it would ſhut out the plaintiff 
after the decree made, at which time the rights were conſidered. Wha 
would be the conſequence ? Nothing could lay a foundation for greater cal 
luſion and contrivance, between the parties, to exclude each other, than 
ſuch a liberty would, and that to the great deceit of the plaioriff ; for then 
a man would loſe his cofts by ſuch a proceeding although he had a right u 
his debt, principal, intereft, and coſts, according to the reſpeCive pro- 
rities; that was the direction of this decree : and there was a fuffcient 
fund according to the then right of the plaintiff, to pay all that was due; 
but if this were permitted, after a decree was made, two of theſe defi- 
ants might, by a colluſion, give a third incumbrancer more than his debt 
and it would be worth while to do fo, in order to exclude another, who 
happened to be a ſecond incumbrancer. It would be carrying ſecurities i 
market in that manner, whereby the purchaſer of them thould not on 
Rand in the place of the party felling, but would acquire a new quit! 
which it would be miſchievous to allow ; and therefore, his I ordfhip 1a, 
0 he never was clearer in opinion than upon this part of the caſe, as to the 
, neral right. | | 
e ee % So, . S. a puiſue incumbrancer, after the bill brought, and after the 
ſord et al, firſt decree made, and, in truth, after the report, got an aigoment of at 
2 Vern. old judgment and mortgage, expecting thereby to gain a preference to 1 
,$24-5- debt; the court held, that the aſſignment obtained by him being after the 
decree made, he ſhould not profit by it or change the order of payment, bi! 
ſhould come in according to the time of his own incumbrance, 
| regard to the old judgment and mortgage. | 
a vez. 5573. And the law is the ſame as to purchaſers, incumbrancers who are 50 
h parties in the ſuit, but cube could come in under the decree 3 for they mat 
come in upon, and ſubmit to, the terms of that degree, though no ** 
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MORTCAGE. 266 8 
nort. But 2 third mortgagee may purchaſe in a firſt mortgage, and defend — 7 
aſter himſelf thereby, notwithſtanding a ſuit be depending between the reſpec- 1 
| one tire mortgagees. W | | | ll, 
T the Thus, where the ſecond mortgagee filed his bill againſt the mortgagor, Robinſon v. iff 


irt of 


| that that then the eſtate ſhould be ſold, his own mortgage paid, and the third ©* al, 1 Br, ; 3 
auſe, de {aisfied out of the remainder ; and pending the ſuit the third mortgagee 63, > | 
bar. bought in the firſt mortgage: it was determined by this he had gained a . 
ed to priority, and ſhould be paid his whole money before the ſecond mortgage. , 


cum- 
ht it 


, : 2 þ g q a ol Scarbe- 

y the ads, pending a ſuit in equity againſt them, can give no title but what will rongh, 

n the de ſubje to its iſſue ; but it is the pendency of the ſuit that creates the no- 3 Atk. 393. 

rum. tice, for as it is a tranſaction in a ſovereign court of juſtice, it is ſuppoſed all 

clex people are attentive to what paſſes there; and to prevent a greater miſchief 

t the that would ariſe by people's purchaſing a right under litigation and then in 

cret; conteſt. J. F. having only one — Tal and deſiring to keep part of his Finch v. 

then, eſtate in his name, by will, made in 1684, deviſed a meſſuage to F. his Newnham, 

tree: near kioſman, in tail male, with remainder over, and gave his lands in Suſ- Sy. - 07 

, and ſx to his daughter, who married E.; they, with C. were ſuppoſed to have umi - 

in in- deſtroyed the will after the death of the teſtator. F. brought his bill againſt page. 

dught D. and his wife; and, in 1687, obtained a decree to hold and enjoy the Finch, 320. 

a de. lands according to the will againſt them, and all claiming under them. — wy : 

tion, The eftate deviſed to F. having been mortgaged by the teſtator, prior to = TP. 

tho'e his will to B. for 100/., V. pending the ſuit, bought in B.“s mortgage, and WM. 116. 

ey to purchaſed the equity of redemption from D. and his wife, N. was ſerved this doc- 

intiff with the former decree, and appeared, and was examined, and ſet out his trine of 2 

Wbt title under this mortgage, whereupon F. was put to bring his bill to redeem. EN. . 

col. N., by anſwer, alleged, that although he had been informed before his puual caſe. 

than purchaſe that it was pretended there had been ſuch will made, yet, upon 

then inquiry, he had been aſſured and ſatisfied that it was deftroyed by the tefta- 

pht to tor in his lifetime, and therefore he proceeded in his purchaſe, and inſiſted, 

pro · that the former decree, to which he was no party, was unjuſt in decreeing 

actent the lands to be enjoyed according to the will; but, in regard he purchaſed 

due; pendente lite, and with notice that there was a will, the court would not ad- 

1 mit him to examine the juſtice of the former decree, or to try at law whe- 

debt, ther ſuch will was cancelled or deſtroyed by the teſtator, but declared he 

„ who ſnould be bound by the former proceedings, and decreed the redemption of 

ies 10 the mortgage to the plaintiff, | in 
t nj 4. and B. were partners; A. died having made his will, and deviſed to Mead v. 9 
quity, his executors and their heirs, © all his real and perfonal eſtate, not by his Ld. Orrery, 0 
p laid, * will otherwiſe diſpoſed of, in truſt that they ſhould, by charging, leaſ- 3 At. 236. | 
to the * 1ng or ſelling his eſtates, or any of them, raiſe money for the payment of 5 * al 
| * all bis debts ; and what ſhould remain, he directed to be divided into 9 
ter the equal portions, ſhare and ſhare alike, between his five children, and left * 
t of un * It to his executors to make proper allowances for their maintenance, un- ( 
to hs * Ul there ſhould be a diſtribution made of his eſtates.” A. amongſt other bs 
wy things had a mortgage of 35001. In a cauſe between the executor of B. and | 
nt, 4 


ert and third mortgagees to be let in to pay off the firſt mortgage, and Daviſon 


However, in many caſes a ſuit pending in equity againſt land, is a bar Vide Worſ- 
to alienation 3 for pendente lite nihil innovetur : therefore the vendor of ley v. Earl 


Ls executors, the mortgage deed was directed to be left in the hands of a 
aſter in Chancery, al the partnerſhip account ſhould be finally adjuſted. 
Afterwards As executors conveyed the mortgage to Maſter Bennet, as ſecu- 
ry for one of the executors on his appointment to be receiver of another per- 
$ eſtate. And one argument uſed by the children of A. in a ſuit againſt 
the 
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the holders of the mortgage, by way of ſecurity for the due diſcharge of th, 
receiverſhip, was, that there was a ſuit at the time of the aſſignment about the 
mortgage, who was entitled to it, and that therefore it was void, as being 
made lite pendente. But Lord Hardicke ſaid, that he did not ſee how this 
fic pendens could affect this aſſignment, unleſs it had been determined that thi 
was the mortgage of B. the partner of A. and belonged to his creditors, who 
were the plaintiffs in that cauſe. But that as it was therein determined t, 
be A. s eſtate, there was an end of that objection. 
But, in caſe of a real purchaſer for a valuable conſideration, pen dente 


Sorrel v.“ 


2 the plaintiff will be held to ſtrict proof of his own title. Thus, a bill 3 
432 ms brought by S. againſt C. to have the benefit of a decree, obtained againſ 
(e There L., for the recovery of a leaſehold eſtate held of the dean and chapter oſ 
appears to Saint Paul's; C. being a purchaſer of this eſtate from L. pendente lie, bu 


. as was proved, for the full value, and without any notice of &. “s claim, or 


amend the aby actual notice of the ſuit. For the plaintiff it was inſiſted, that this 
bill in Trin Purchaſe, made pendente lite, was to be conſidered as made under an impli. 
term 1728. ed and conſtructive notice, But the court ſaid, that although, where there 
(on ra 4 of was a conveyance made pendente lite, without any valuable conſideration, 
I ich the and to avoid and elude a decree, it ought to be highly diſcountenanced; 

porter CTY : 
makes the and, though the alienation were for ever ſo good a conſideration, the 
decifion to chaſe, if made pendente lite, was nevertheleſs to be ſet aſide, yet, where 
have been); there was a real and fair purchaſer, without notice, it was a very hard caſe, 
Rag: 16 eſpecially in a court of equity; and, there being ſome defect in part of the 
fol. 453.3 proof in deraigning the title of S., leave to amend, or make any new proof 
ond 2 after publication was refuſed, and the bill diſmiſſed (a). 

er of diſ- 
miſſal in the Mich. term following Reg Lib. B. 1728. fo. 18. In this caſe, the Chancellour 
obſerved, that it was a difficult matter to ſeaich for bills in equity, or to ger notice of 
them; many ſuch being, after filing, kept in the fix clerks' deſk ; and that though the court would 
oblige all perions to take notice of its decrees as much as of judgments at law, yet there did not 


ſcem to be che ſame reaſon for obliging people to take notice ol the filing of a bill. Vi; All. 
392. | 


Garth v. And if a purchaſe or mortgage be made, pending a bill, to perpetuar 


8 the teſtimony of witneſſes to a will of land, the proceedings may be read 
arnard.e 


en R. againſt a purchaſer or mortgagee, during the ſujt, although he hath not no- 
„er. tice either expreſs or implied. 


48 
2 Atk. 175. 8. C. by the name of Garch v. Ward. 
Barnard. But, in general, a bill that cannot be brought to a hearing, cannot pro- 


Rep. 454- perly create a lir pendens, ſo as to affect a purchaſer, claiming under obe af 
rev the parties, after filing the bill. fr 


Se alle v. And it ſeems, that a decree in a court of equity, for money, does n0t 
152 as bind a purchaſer for a valuable conſideration, without notice thereof, any 
2 Vern. 88. 


more than a judgment at law ; for a decree is not of ſuperior force to a judg: 
„„ P'S Bays its effect is inferior; and where it is ſaid a decree is equal u 
2 Ch. Ca, a judgment, or to be paid equally therewith, this muſt be intended only out 

43, & wide of the perſonal eſtate ; for a decree for a debt does not bind the real eſlate i 
4 Wms. acting only in perſonam, not in- rem; and the remedy upon a decree to aff 
Ca temp. the land, is only for a contempt, whereupon the party proceeds to a ſequel- 


Talb. 217, tration, and that is but a perſonal proceſs, as appears by its falling and abat- 


2 Wms. ing by the death of the party. 
22. 


1 Eq. Abr. 


Even 
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Even a fine levied by a purchaſer, for full conſideration, with notice of Cited, Bo- 
a truſt, to ſtrengthen his eſtate, will not bind the cefui que truſt, although 1 * 
there be five years non · claim; for he, having purchaſed with notice, is but ut _— 
a truſtee, notwithſtanding any conſideration paid by him; and the eſtate 125. 
not being diſplaced, the fine cannot bar; but a fine and non-claim will be a 2 Vern. 194 
bar in equity» if a purchaſer hath not notice. 1 Ack. 475. 

And where the plaintiff's bill was to be relieved upon à truſt, and char- More v. 
ged the gefendant with notice thereof, and that he had procured a convey- err 
ance of the lands upon which the truſt was had, and that at or before his 1 

taking the ſaid conveyance, he had notice of the ſaid truſt for the plaintiff; General v. 
the defendant, by way of anſwer, denied that he had any notice of the truſt Gower et al. 
at the time of his purchaſe or contra, and pleaded that he was a purchaſer * E. Ca Abr 
for a valuable conſideration ; it was inſiſted that the point of notice was ns : 3, ow 
not well anſwered, in that the defendant denied notice at the time of the pur- Wigs, ; 
chaſe only; for, the word purchaſe might be underſtood to mean the time 1 Atk. 384. 
when the contract for the purchaſe was made, and it, might be, he had no 
notice then, and might have notice after, before, or at the ſealing of the 
conveyance z and if there was any notice before the conveyance to him 
was executed, that would charge the defendant ; upon which objection the 

lea was overuled. | / t 

But if ceſtui gue truſt, tenant in tail, be the mortgagor, and join with the Elie v. 
trultees in making the conveyance, it will be good and valid ; they being 8 
conſidered a: truſtees purely for the tenant in tail to preſerve his eſtate only, x «6 
and not to ſtand in oppoſition to him, for the ſake of thoſe who are to Abr. 385. 3. 
come after him. 

Previous to the caſe of Willoughby and Willoughby, a notion generally e 
prevailed, that although a ſatisfied term reſulting by operation of law, gn 
might, if got in, be made uſe of to protect a 8 a term once aſ- hg 
ſigned to attend the inheritance, could not be ſo applied; for it could not 1756. ; 
eaure to any other purpoſe than that preſcribed, unleſs ſevered again by the 
owner of that inheritance ; but in that caſe Lord Hardwicke explained this 
diſtinction, obſerving that its applicability to ſuch purpoſe was an unavoid- 
able conſequence of the rule, that . a purchaſer for a valuable conſideration, 

** and without notice, ſball not be hurt in equity.” The facts of the caſe were Willoughby 
as follow ; George Willoughby, being ſeiſed in fee of an eſtate in W. (ſub- v-Willough 
je to a mortgage-term for 500 years) by articles dated 12th November = 56 
1717, made upon his marriage, agrees to ſettle. this eſtate to the uſe of — 1 
himſelf for life, and CORY to the intent that his wife ſhould, out of 

the rents, Cc. of part, take an annuity of 250l. by way of jointure, with 

remainder, as to the whole eſtate, to the uſe of the firſt and other ſons of 

the marriage in tail male, with remainder to George Willoughby ia fee, with 
a power for the ſaid George to charge the eſtate by will or deed, with the 
payment of 3000. for the portions of his younger children. At this time 
the eſtate was os to a mortgage for a term of years, as mentioned above, 
which being ſatisfied, the ſaid term was by indenture, dated 17th Auguff 
1718, allgned to Shelling and Popham and their executors, ubon truſt for 
C. V., his heirs and aſſigns, to attend the inheritance, A ſettlement was 
made of the eſtate 14th March 1718, purſuant to the articles : 14th 
March 1750, George Willoughby made his will, and thereby executed the 
_ reſerved to him, by charging the eſtate with 30000. for the portions 

of his younger children, and afterwards died, leaving Fane his widow, 
Henry his eldeſt ſon, three daughters, and a younger © George. Henry, 
baring attained his age of 21 years, and being tenant in tail, ſuffered a te- 
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covery, and limited the eſtate to truſtees in fee, to the uſe of ſuch 
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and perſons, and for ſuch eſtate as he ſhould by deed appoint. Henry, in J 


- purſuance of his power, by indenture dated in June 1751, for ſecyrin 


70l. which he had borrowed of Jane his mother, declared the truſtees jo 
ſhould ſtand ſeiſed, and the eſtate be charged with the payment of this fun 
and intereſt. The term of 500 years was ſtill ſtanding out in Shelling and 
Popham. Afterwards Henry borrowed 800l. of the defendant Criphs. and 


for ſecuring this with intereſt, by indentures of leaſe and releaſe, dated 1ph * 
and 15th June 175 2, he conveyed the eftate in mortgage to Cripps and his 200 

\ heirs. he ſame day Shelling, the ſurviving truſtee, aſſigns the term of "I 
Foo years to Boot, upon truſt, in the firſt place, to protect the eſtate im. n 
ted to Cripps and his heirs from meſne incumbrances, and, ſihje# thereto, u ord 


Goodtit'e 


on dem. of þ 


ſeveral v. 


Morgan et Wards, in 1768, this term was aſſigned to Lockevood in truſt for Jona u 
ol.. 1 Term to part of the lands, and in the mean time to attend the inheritance; n 


Rep. 75s. 


of his mortgage upon this principle, that he had both law and equiy on 


led to the benefit of this term. 


David, or Sprigg, ſhould be preferred ? 


attend the inheritance. It appeared upon the evidence, that Cripps had 
full notice of the articles and ſettlement, and that, notwithſtanding in th 
releaſe above, he took a covenant from Henry that the eftate was free fron 
all incumbrances except the 500 years term and the ſeveral meſne albpy- 
ments thereof ; but it did not appear that he had notice of the mortgage to 
the mother, The bill was brought by Jane the mother, and the younger 
children, for payment (by ſale of the eſtate) of the arrears of her jointure, 
the 3ooo!. to younger children, and the 870o/. to the mother, and that the 
the reſt of the incumbrances might be paid according to their order and pro- 
ority. - The defendant Cripps infiſted that, as the legal eſtate was in Buy, 
his truſtee, and as he was a purchaſer for a valuable conſideration and with- 
put notice of the firſt mortgage, he was entitled to be preferred in paynent wi 


his fide, and the mother only equity. 
Lord Hardwicke was of opinion, that ſuppoſing Cripps to have no notice 
of the jointure, portions, or other incumbrances, he would in equity le enti- 


Tones, ſeiſed in fee of ſeveral eſtates, demiſed the ſame in 1761, to 4 
rey, for nine hundred and ninety-nine years, by way of mortgage. After- 


1767, Fones mortgaged to Morgan, and in July 176g, to David. Bat 
theſe mortgages were in fee. In December 1769, Jones and Lockwid 
aſſigned the laſt-mentioned lands to Moreland, his executors, &c., fortht 
remainder of the term of nine hundred and ninety-nine years, in truſt for 
Sprigg, for ſecuring 10,0001. lent by Sprigg to Jones. Afterwards, Jun 
by indentures of leaſe and releaſe, mortgaged the ſame eſtates in fee to 
Sprigg, for ſecuring the 10, ooo. On the mortgage to Sprigg, all propet 
ſearches were made on his part for incumbrances, and he had all the tit 
deeds that could be found delivered to him at the time he advanced his no- 
ney, _ the demiſe of the term for nine hundred and ninety- nine yew, 
and the aſſignments of it, which were kept in the hands of Lockwood, on i 
count only of containing other premiſes in mortgage to Lockwood, and 
which were not included in the mortgage to Sprigg, nor aſſigned to Mer 
land, his truſtee, but counterparts of them wefe then delivered to Sr. 
On theſe fads the queſtion on an ejectment was, Whether Morgan l 


On the part 07 Morgan and David it was contended, that this term mul 
be conſidered as attendant on the inheritance, and, conſequently, at tht 
times of the reſpective mortgages to them. the truſtee of the term became 
their truſtee, and the term could not be ſeparated from the ry 
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by their conſent. That if, previous to the conveyance to Sprigg, in 1769, 
Morgan and David had brought ejectmegts upon their mortgages, neither 

ner nor Lockevood, his truſtee, could have fer up his term as a bar to 
their ejectments; then if Jones himſelf could not ſet up the term it was ab- 
furd to ſay, that thoſe who claimed under him might, for they could not 
ckim a greater eftate than he had. Then Jones, having parted with the 
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and -rheritance, bad no power afterwards to make any appointment of it differ- | 
yh ently. His power was gone, though it were collateral, by the convey- 1 
his ance of the land. Sed per Aſbburſl. Juſtice, no man ought to be ſo abſurd 

1 of 43 to make a purchaſe without Tooking at the title-deeds ; if he is, he muſt 

m. ne the conſequence of his own negligence, If the firſt mortgagee had an 


ordinary precaution, he muſt have known that this term was then outſtand- 

ing. And if he did know of it, and neglected to take a aſſignment of it, 

it was enabling the mortgagor to commit a fraud, by mortgaging the ſame 

eſtate again. By this therefore, he became particeps criminis, and he muſt 

boo- AW fufer the conſequences of the fraud; and Sprigg, who has got the legal 

en elate, muſt be preferred. | ; | 

Where A., a copyholder in fee, mortgaged to J. S. who was admitted Brothers v. 


by B., the ſteward of the manor ; and afterwards A. made a ſecond mort- — a 
Itzgib. 


then age to C., who was allo admitted by B, and then à mortgage to B., who Res 118 
pro- boupht in J. S. 's ſecurity ; it was decreed, that B. ſhould not poſtpone C.; 2 Fa. Ca. 
becauſe it is preſumed, from the mere act of admiſſion, that a man of ordi- Abr. 615. 


pary diligence and underſtanding, being ſteward of the manor, when C. 11. 

was admitted, muſt know, or have notice of the meſue mortgage to C. 
Where a purchaſer cannot male out a title, but by a deed, which leads him 2 Ch. Ca. 

oa fact material to it; he will not be deemed a purchaſer without notice % Res 

pf that fact, but will be preſumed cognizant thereof; for it is deemed groſs Eq. 3 

peglect, that he ſought not after it. x Ch. Ca. * 


129. Dunch v. Kent, 1 V. 391. 


Thus, where B. deviſed to J. in tail male, and if he died without ifſue Drapers' 
ale, to T. in tail male, but ſubject to two legacies of 500/. and 1000!, to Company v. 


BY he Drapery Company; and T. afterwards levied a fine to his uſe of him e. eie 
Bath nd his heirs (on which was five years non-claim), and then granted a rent 
Fg” harge of 1000. per annum to &, and mortgaged the premiſes to L.; the 
bor de vurt held the fine and non- claim was no bar to the legatees; for 7. having 
ul for * but under the will, it was implied notice to all purchaſers under 
W. | 
7 Pay an annuity was granted to A. by the crown, by patent ifſu- Detich v. 
rope: ut of the exciſe upon ſpecial truſt, that all ſuch of the creditors of Kent, 
« title. . would come in within @ tavelvemonth, and accept a ſhare of this an-. Vern. 260. 
*. 6 ſum proportionate to their debts, ſhould have the ſame aſſigned to them; 
yea "0 f., after the year, aſhgned part thereof by inſtruments which purport- 
1 to be in conſideration of debts due and owing from 5, but were in 
44 du for 4 s own debts, and the aſſignees had afterwards aſſigned the ſame 
* +. others, who claimed, as purchaſers, without notice, for full and 
vin i. e conſideration'; it was held, that although all the creditors of A. 
0 oi not come in within the year, yet this patent was in truſt for them, and 
convertible to other purpoſes j and that thoſe who purchaſed of the aſ- 
DRE * of A. came in under the letters patent, in which the truſt was men- 
wy” 8 * — ought to have taken notice of it at their peril. | 
be (ie, © 4 purchaſers alſo are taken to have notice of the contents Moore v. 
ace bet 1 or will, if they muſt claim under it. As, if A. makes a convey- Bennet, 
by + ith power of reyocation by will, and, afterwards, limits other or Ca. 


uſes ; 


all the while and was ſilent, and, at beſt, paſſive in the breach of trul, 


_ as'preſumptive notice to defeat a tranſaction, by a truſt therein contained, 


truſt of all her eſtate, thereby undiſpoſed of, to be for her and her bein 


tended any right to the houſes ; a fine was levied of them, and five years 


and fine, and that, upon a ſuppoſal that B. had made no other appointment 
it ought rather to be preſumed ſhe had done; and alſo upon a ſuppoll, 
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uſes ; if B. diſpoſes thereof to a purchaſer, a ſubſequent purchaſer is ;,, 
tended to have notice of the will, as well as of the power to revoke; for 
no title can be made to a purchaſer, but by the conveyance which contain; 
the power of revocation. : . 

But in the caſe of Bovey v. Smith, a will was not ſuffered to be ſet wy 
that had Jain dormant for many years, after a fine, and where there wx 
room to preſume, that other truſts were appointed. In that caſe B., th: 
mother of J., being in Holland, and having a ſeparate eſtate, about forty 
years previous to the time of filing the bill, made her will in Dutch, ad 
thereby deviſed houſes to V., her huſband's ſon by a formet wife, and u 
other truſtees, in truſt for ber four daughters and their children, and ſuch 
their children as ſbould be alive at the laſt, and, afterwards, declared the 


The truſtees, apprehending that the deviſe carried the inheritance of the 
houſes to the daughters, ſold ſuch inheritance in 1652, for a good conk- 
deration, and diftributed the money, ariſing from the ale, 3 amotgi 
them. A. was privy to this conveyance, and made no claim, nor pre 


terwards . the truſtee, for a full conſideration, purchaſed them back u 
himſelf and his heirs, Then A. having taken advice on the will, ad 
conceiving the daughters took only an eſtate for life, exhibited his bil 
againſt S., who now ſtood in the place of V., the truſtee, to have an ei. 
ecution of the truſt, and the lands decreed to him. Two decrees had been 
for the plaintiff. One point argued was, that it was impoſſible any one 
ſhould come at the land without having notice of the truſt, for they muſt 
purchaſe under the will ; and all their title was by the will by which the 
truſt was created, and every man that had notice of the will muſt, at bis 
peril, take notice of the operation and conſtruction of the law upon it 
But the Lord Keeper ſaid, this was an application, after one-and-thiry 
years poſſeſſion, to affect an eſtate with a truſt, notwithſtanding a releile 


(as ſhe had power to do by the deed), and which, after ſo long a poſſcſhon 


that this was a true copy of the will. This was only a tranſlation ; the 0% 
ginal was loſt ; the difference in point of tranſlation between the chi. 
dren and iſſue was nice, and the queſtion was, Who ſhould ſuffer? Ft 
the defendant was a. purchaſer, and had paid a full conſideration, ut 
was here to be affeQed with a notional notice only ; the plaintiff ſtood by 


That, therefore, though it was hard to diſmiſs the bill after two decrees fo 
the plaintiff, yet his Lordſhip was not ſatisfied he could decree it for tun 
and the bill was diſmiſſed. 


| xVez, 173. 80, likewiſe, this rule admits of an exception, in the caſe of an aſi 


of the eſtate of a teſtator, under an aſſignment made by the executor ; 
he will not, in favour of creditors or reſiduary legatees, be preſumed 10 
have notice of what is contained in the will of the deviſor; becauſe wi 


ever takes any thing from an executor, mult always do it with notice of 


will; and therefore, if this doQrine of the will being notice to the aſbgvet 
was to prevail, no perſon would dare to purchaſe, or take an aſgooe® 
from an executor. Beſides, it would be unreaſonable that a parker 
ſhould take upon him to make out the account, as to the guanium of 


Mead v. L. debts or aſſets, when he is not entitled to have the vouchers for that pu, 


Qrrery, . 


pole. Thus, M. having a mortgage of 3500/. made his will in 1 
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deviſed all his real and perſonal eftate, not by his will otherwiſe diſpoſed 3 Atk. 236. 
of, to his executors in trnſt, in the firſt place by charging, leafing, or ſel- Ju 19, 
ing thereof, or of any part thexeot, to raiſe money to pay his debts ; and n Hong 
then to divide what ſhould remain, after payment thereof, in equal propor- V Corbett, 
tions between his five children, and appointed his wife, his eldeft fon J 2 P. Wms. 
M., and another perſon, executors, and died, leaving his widow and 148. Burt- 
fve children; and after payment of all M.'s debts, a large ſurplus remain- — 

ed to be divided. J. M., having been appointed, in 1726, receiver of all jj, 150. 
the rents and profits of the real and perſonal eſtates of E., procured a deed 

to be made, to which the other executors were parties, reciting, that 

there was due on the mortgage gooo!. and that the ſame was the proper 

money of J. M., and aſſigning the mortgage and all due thereon to B., his 

heirs and aſſigns, with a proviſo to be void, if J. M. faithfully accounted 

with B. for what he ſhould receive from the eſtate of E. J. M. afterwards 

died inteftate, without accounting with B. and greatly indebted to the eſtate 

of E, A bill was then'filed by the plaintiff, two of the children of M., 

2painſt the defendants, the repreſentatives of E., to account for what they 

had received on the mortgage, and to deliver up the deeds and writings 

relative thereto ; and one queſtion was, Whether the. plaintiffs, as reſi- 

duary legatees of M., were entitled to be relieved againſt the aſhgament of - 

the mortgage, and to have an account; or, whether the repreſentatives of 

E. were entitled to retain the aſſignment? And this turned upon the point, 

Whether the aſſignees of the mortgage were to be conſidered as having 

notice of the trult for the benefit of younger children? And the 

oy held, the bare poiat of notice of the will, in this caſe, was not ſuf- 

ent, 

So, where an executor aſſigned over a mortgage term of his teſtator to Nugent v. 
A. as a ſatisfaction of a debt due to A. from himſelf; it was objected, in Gifford, 
favour of the daughters of the teſtator, who were creditors under a mar- 1 Atk. 463. 
nage ſettlement, that the aſſignees took this affignment with notice that it (736 S C. 
was the teſtamentary aſſets of the teſtator. But the court held the alienati- Euer 190 
on to be good. Corbett, 

: | X 2 P. Will. 149 Buſting v. Stonard. 2 P. Will. 150. 


But where F., being indebted to C. on bond, died poſſeſſed of a great Crane v. 
perſonal eſtate, and made . executor and deviſee, who waſted the eſtate; lake, 
ing 200. due from H., 5501. due from V., and by payment of 150/. in Ferdwicks 
money; on a bill filed by C. to have ſatisfaction for his debt of the leaſe- admitted 
bold eſtate, being part of H.“ s afſets, the queſtion was, Whether this was a the princi- 
good {ale to bind a creditor? And it was held it was not, for D. was a wh 1 0 
party conſenting to and contriving a devgſlavit * doubted 


whether the 
fats warranted the application of it. Jide 2 Vez. 40. 


So, where the deviſee of an eſtate, in truſt for payment of debts, mort- Ithell x. 
caged the eſtates to one of the creditors, with notice; and the queſtion Beaue, 
Vas, Whether ſuch creditor ſhould retain it by way of ſecurity for his own * TIS. 
debt, as well for the old debt, as for the money lately advanced? The 

ellour was of opinion, that though the general rule was, that though 

a purchaſer or mortgagee need not ſee to the application of the money, where 

was no ſchedule of the debts, yet this rule was never carried ſo far, 

A to put it in the power of the deviſee in truſt, or of the heir at law, who 
1 equity was conſidered as a truſtee, to favour one creditor, which would 
| | be 


D. havny notice of C.”s debt, bought a leaſehold eſtate of /. by diſcount- \ 8 
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be the conſequence if this was allowed. Such creditor as to his old dely 
could not be put into a better condition by taking the mortgage, but mul 
mult come in gari paſſu, with the reſt of the creditors ; for the eſtate wa 


a ſecurity in the hands of the truſtee before, and ſuch mortgage only oper. 


ted to change the courſe, which the court would not ſuffer the truſtee to do, 


Ferrers v. 
Cheiry et al 
2 Vern 384. 


conſidering the giving preference to one creditor, as a fraud, which dhe 
court would not allow. | ; 

If a deed, by which a prior charge is made upon an eſtate, be delivered 
among other papers, relating to the title thereof, to an intended purchake, 
he will be taken to have notice of the prior incumbrance ; it being neceſſ. 
rily preſumed, that ſo material a circumſtance could not eſcape his notice, 
or, if it did, it muſt be through groſs neglect. 

Thus the plaintiff's father and mother fold an eſtate to C. and his hein, 
which, purſuant to an agreement made an their marriage, had been ſettle 
on the plaintiff's father for life, part on the mother for her jointure, remis 
der of the whole on the firſt and other ſons in tail male; and the conver. 
ance was made by deed and fine. C., upon his purchaſe, took ina mor. 
gage · term, which was prior to the ſettlement, entered and afterwards ſol 
the eſtate to H. and J. It appearing, by the proofs in the cauſe, that C. 
the firſt purchaſer, had notice of the ſettlement, and that the ſame, among 
other writings, were delivered to him, the court decreed, that C. ſhould c. 
count for the conſideration-money, for which he ſold the eſtate, with inte 
reſt from the deceaſe of the plaintiff 's father and mother, diſcounting whit 
was due on the mortgage made prior to the ſettlement. 

And if it do not appear, upon the face of ſuch ſettlement, whether it be 
voluntary, or on articles before marriage, and, in conſequence, whether to 
be conſidered as binding againſt creditors or not, that will not alter the 
caſe ; for the purchaſer, having notice of the deed, mult, at his peril, pur- 
chaſe, and be bound by the effect of it. But, in the laſt caſe, the bill wa 


diſmiſſed as to H. and J, who were made defendants, they having pleaded 


Morrett v. 


Palke, 


2 Atk. 54 
Vide 1 Atk. 


490, 491. 


that they were purchaſers without notice, and the plaintiff not being able u 
prove any notice againſt them, there was no foundation to preſume knoy- 
ledge of the ſettlement, C. being able to make a good title. without it. 
A creditor by judgment, in 1698, for Goo. came to an account wit 
the conuſor in the year 1707, and ſettled the remainder due upon the jo 
ment at 420/., and took a mortgage in fee for that ſum, as a collateral ſect 
rity to the judgment ; and one b. an attorney, in 1716, took an aſſignment 
of this mortgage, in which there was a recital, that gol. of the confideratm 
of the aſſignment was then the full worth of the eflate. S. was likewiſe in pd 
ſeſſion of another mortgage made in 1688, upon the ſame eſtate which vi 
ſubje& to the judgment in 1698, andthe mortgage in 1707. It was reſoh: 
ed V. ſhould not be allowed to tack the two mortgages together, fo u 6 
defeat intermediate incumbrances between the years 1688 and 1698; 3 
yet the mortgage in 1707 ſhould have relation back to the judgment in 169 
aud by conſolidating them together, ſhould entitle S. to receive the ſum dut 
upon that judgment, prior to creditors after the year 1698 ; but, as to 
ney reported due fince the mortgage in 1707, it ſhould be paid only in pf 
ority to creditots ſubſequent to 1907. One ground of which deciſion wh 
that the words in the recital of the aſlignment of the mortgage in 1716, wr. 
« that gol, the conſideration · money, was the full worth of the eſtate at (bs 
time,” naturally implied, that there were intermediate iacumbrances, 
therefore, to give F. the advantage of tacking both mortgages, would de 


contrary to his own intention; for, at the time he took the aſbgames! 


MORTGAGE. _ 


this pujſne incumbrance, he muſt know the eſtate was worth no more from 
the very words of the recital. 

Again, J. C. being ſeiſed of ſeveral freehold eſtates had ſettled the ſame Coppin v. 
to certain uſes, and being poſſeſſed of a prebendal leaſe for twenty-one years, 7 
which was uſually renewed every ſeven years, and which he held at the, Na 
ime of makiog his will, after charging the ſame, together with other free - Rep. 291. 
hold eſtates, with an annuity, deviſed it to the ſame uſes, intents, and pur. ' 
poſes, as Were declared in the ſettlement of the freehold eftates firſt menti- 
ned. Then the teſtator died. The leaſehold eſtate was ſeveral times re- 
newed by the ſeveral perſons in poſſeſhon, and in one of the renewals, the 
then leſſce was ſtyled deviſee of J. C. Afterwards there were ſeveral other 
renewals, Then the eſtate was mortgaged by one of the claimants, under 
the ſettlement and will as bis own property. And the queſtion was, Whe- 
ther the mortgagee, who had no other notice of any defect in his title, ex- 
cept that the leaſe, which was aſſigned to him, recited, among the eonſider- 
ations, the ſurrender of the former leaſe, which recited the ſurrender 
of the other, in which the leſſee for the time being was ſtyled deviſee 
of J. C., had ſuch notice thereby, as would render the eſtate in his hands 
liable to the truſts of the ſettlement? And it was held, that the mortga- 
get was affected with notice of the ſettlement, and that he muſt 'convey 
the eſtate according to the uſes, tc. limited and declared therein. 

Where there were father, mother, and ſon, and the father ſettled an Whitfield v. 
eftte on himſelf for life, then to his wife for her jointure, and on her © 2 
death, to the ſons of the marriage; under which ſettlement, the wife and unn. 
ſon inſiſted on being purchaſers for a valuable conſideration, without notice, 
and notice of a prior charge was proved againſt the father, by recitals on 
his own conveyances, and in part by his own admiſhon ; but, as to the 
vife and ſon, there was no proof, but from theſe deeds being in the hands 
of the family; this was held not ſufficient to affect them with notice; be- 1 
cauſe ſuch ſettlement might have been made by an apparent owner without | 
the deeds having been looked into. ; 1 


If a deed, or other paper which is deemed conſtructive notice of a pri- 2 Vea. 486. 
or incumbrance, be found in the cuſtody of any one, it will be no objection x 
to the charge of notice, that it does not appear when it came there; for if 9 
a perſon admits, or it be proved that a deed is in his cuſtody, whether as bi 
repreſentative of another or otherwiſe, it will be incumbent upon bm to 1 
new when it came there, for it is impoſſible for the other fide to ſhew 4 
It, | 1 

Where tenant for life, remainder to his firſt ſon, mortgaged for 1 500l., Brampton i | 
ind the deed of ſettlement was produced and ſeen by the purchaſer, who — 1 
lent the money notwithllanding, being adviſed that the tenant for life, not 1 E Ca. Abr. 1 
having then any ſon born, could deſtroy the contingent remainders, though, 333. 3. . 1 
in truth, there was a ſon born five days before the lending of the money; 
yet the mortgagee having had no notice thereof, and having got the deed of 
— the court would not relieve againſt him by compelling him to 

roduce it. 6 

Notice to a man's ſcrivener, attorney, agent, or counſel, is ſufficient Merry v. 


notice to the party himſelf. nes 38. 


0 69. 2 Vez.477. 3 Ch. Ca, 110, Aſhley v. Baile, 2 Ves. 368. Hoch wall v. Abvey, 
elan Rep. 59. | | 


Thus, M. ſuffered a recovery of an eſtate in 1. and then ſettled all Maddox v. 
s lands in A. upon his family ; afterwards a tenement in A., of which Vader. 


be had the reverſion after an eſtate for life, deſcending to him in tail by ane, 
Vor. VII. | T the 


274 'MORTGAGE. 


the death of the tenant for life, he ſuffered a recovery of it, and deviſed i 
to his younger ſon in fee. Then M. mortgaged it, together with 200/ 
that he had a power to charge on the ſettled eſtate, Br ſecuring 200/, 
which he borrowed, and then he died. The mortgagee applied to the cl. 
der ſon for the money, who at firſt diſputed the payment, but afterward, 
ſubmitted thereto, upon the mortgagee's aſſigning to him the tenement ſo 
charged, that he might ſtand in the mortgagee's place; to which the mort. 
gagee agreed, upon his coyenanting to ;ndemaify him for making this af. 
ſignment, he having heard of the younger ſon's title. The eldeſt ſon then 
mortgaged the tenement to B. who bad advanced the money to pay off the 
former mortgage. It was ſworn, that B.'s agent was preſent at the ex. 
ecution of the aſſignment when the indemnity was inſiſted upon; and the 
agent depoſed, that the deeds were laid before counſel, who made objec- 
tions about the plaintiff's title. The aſſignment itſelf was ſtrong evidence 
of notice, for it had not the face of an aſſignment to a perſon having the 
equity of redemption, but was made ſubje& to the equity of redemption; 
and was plainly meant to keep the mortgage on foot, if any other perſon 
2 Vez. 485. had the equity of redemption, as the covenant to indemnify alſo fu po- 
ſed. One queſtion was, Whether the laſt mortgagee had not notice of the 
youngeſt ſon's title? And the court held, here was ſuch evidence of gene- 
ral notice, either to che party himſelf, or te his agent, to take care, 23 
made it neceſſary for him to inquire into the title, which not having done, 
he muſt take the conſequence. | | 
8 Again, E. mortgaged his manor of B. to M. and his heirs, for ſecuring 
aVern. 374. 3000l.; afterwards G., the father of the plaintiff B., lent E. 2800l., and, 
by deed, reciting M. 's mortgage, he declared, that after the 30000 and 
intereſt paid, the eſtate ſhould ſtand charged, and be a ſecurity: for G's 
money. M. was no party to this deed. Afterwards H., one of the defend- 
ants, lent E. 4oo/, and obtained a deed from E. and M., that after M. was 
paid, the eſtate ſhould, in the next place, ſtand charged with the goo!,, 
and ia like manner for C, and ſeveral other defendants. All the ſecuri- 
ties were tranſacted at the ſhop of IV. and F. ſcriveners, who were witnel- 
ſes, engroſſed the writings, and were in the nature of agents to all the ſe- 
veral lenders. The queſtion was, Whether B. ſhould be paid next after 
M., or whether H and the others ſhould be preferred, becauſe they had 
got a declaration both from E. and M., who, by that means, became a 
truſtee for them, after his own money paid? And it was decreed, that J. 
ſhould be paid next to M., and ſo on, as the mortgagees ſtood in order of 
time; for notice to the agent was good notice to the party. and conſequent 
ly, thoſe that lent laſt, muſt come laſt, having notice of what was 
les, s 
3 Alk. 3, And although a country attorney acts by an agent in cauſes in Londu, 
yet he will be conſidered as the ſolicitor for his clients, though he refides 
in the country, and what is known to him, will be conſtructive notice ic 
them. | | 
2 A. and B. were r by act of parliament, to purchaſe eſtates in 2 
2 certain diſtrict to enable them to build a ſquare, C. (who was a barriſter a 
62 „ „ law, and who appeared to have taken the management of the affair 
Doe ov upon himſelf) purchaſed a parcel of ground held on a church leaſe, and 
dem of borrowed 3500). of D., and gave him a declaration of truſt of the 
Mg 0 ob hold eſtates as a ſecurity, and delivered him the renewed leaſes : C. il. 
Mich, term terwards built ſeveral houſes, ſome of which were erected upon the grou 
31 G. 3. on which D. had his ſecurity, and then C. granted a leaſe of theſe 
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to, reſerving a ground rent; which was done for the purpoſe of eſtab- 
lining a rent; and H. declared himſelf in writing to be ooly a truſtee for 
C. Afterwards H. aſſigned ſome of the houſes in D.”s ſecurity to M., for 
ſecuring a ſum of money by him lent, and then he aſhgned all the houſes to 
E. likewiſe, for ſecuring a farther loan. Neither M. nor E. had actual 
perſonal notice of the mortgage to D., nor of each other's mortgage ; but 
bath M. and E. employed C. as their counſel and agent in theſe tranſacti- 
ons, and nobody elſe. On a bill filed by D. for a ſale of the eſtates, and to 

be paid his mortgage-money in the firſt place, one queſtion was, Whether M. 

and E. were to be affected by the notice to C., their agent, of D's ſecurity 2 

Et per curiam, It is a fixed and ſettled point, that notice to the agent is no- 

tice to the principal. C's acting ia different capacities makes. no difference. 

t is the ſame as if they had been in different perſons. 

If one purchaſes in the name of another perſon, without any authority 
from him ſo to do, or his having notice of his intention; yet, if he after- 
wards agrees to it, he makes the former his agent ab initio. 

Thus, G., in 1699, lent V. 200l. upon a ſurrender of copy-hold lands, Larne: v. 
but neglected to get the ſurrender preſented at the next court day as he ought Moore & 0. 
to have done, for want of which the ſurrender was void, according to the Sy . 
cuſtom of the manor. In 1703, B. agreed with W. to purchaſe the mort- 1 Brown's 
gaged premiſes for 400/., and took a ſurrender in the name of M., who Parl. Ca. 
afterwards conſented to become the purchaſer, and paid the money. It 244. Et vide 
was proved, that B. whilſt he was treating with ., had notice of the Merry * 
former incumbrance, and therefore declined to purchaſe in his own name, Cha. 
and took the ſurrender in the name of H., and procured him to become a 38. 
purchaſer, that B. might be paid a debt which V. owed him, out of the 
confideration-money. On a bill filed by the executor of G., M. pleaded 
himſelf to be a purchaſer without notice of the plaintiff's demand; and that 
his ſurrender was preſented, and he admitted tenant, without notice of G.'s 
lurrender, which was kept in his pocket, and not preſented till long after 
his purchaſe, ſurrender, admittance, and payment of his confideration-mo- 
ney. But it was adjudged at the Rolls, that notice to B. was ſufficient to 
affect M.; for, though he did not employ B. to purchaſe for him, or knew 
any thing of it until after B. had agreed and taken the ſurrender in his name, 
yet he, by approving of it afterwards, had made B. his agent ab initio ; 
and M. was decreed to pay the 4000. and intereſt, or to ſurrender to the 
executor of G. | 

But, e-amining 4 title in one tranſaction, in the ordinary courſe of buſi- — of Ld, 
neſs, which cannot be ſuppoſed to make any impreſſion, as to any future bridge, cit- 
event, will not operate as conſtructive notice to an agent in general, or ed Ves. 
counſel or attorney, to affect his client on a ſubſequent tranſaction, and in 369. "og. 
another buſineſs at a diſtant period; for, an agent or counſel cannot be ſup- _ hd 
poſed to remember every particular circumſtance, contained in deeds or pa- wes Hi 


Earlof $ 
pers that come under his peruſal. — 


| 3 Atk. 390. 
Ard Lord Hardwicke, in the caſe of Warwick and Warwick, expreſſed Warwick v 


his approbation of the rule laid down in the caſe of Fitzgerald and Falcon- Warwick, 
bridge above mentioned, that notice ſhould be in the ſame tranſafion, and bis 3 Ack. 294. 


Lordſhip ſaid, that it ſhould be adhered to, otherwiſe it would make pur- 

Chaſers* and mortgagees titles depend altogether on the memory of their 

counſellors and agents, and oblige them to apply to perſons of leſs eniinence 

as Counſel, as not being ſo likely to have notice of former tranſactions. 

And ia the principal caſe, it was held that notice, ariling from a caſe * 
T 2 
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ed by one who was an agent for both parties in a ſubſequent mortgage) ſlat- 
ed in order to do ſomething towards ſuffering a common recovery, a year 
and ſix months before the party was to be affected with this notice, was not 
ſufficient to affect a purchaſer. However, there were other circumſtances 
in the caſe favourable to the purchaſer. 


Steed v. So, where lands were ſettled by F. on his marriage in 17 34, which he 
apr Ba mortgaged among others, in 1736, to V., who had no notice of the ſettle. 
m 8 ment, and R. was employed as agent in making both the ſettlement and the 


mortgage; one queſtion was, Whether V. ſhould be conſidered as having 
notice of the ſettlement, R. having acted as agent on both occaſions ? And 
the court held, that affecting a perſon with notice of the title of another, 
by reaſon of his agent's having notice of it, had not been carried fo far, as 
to affect the principal, unleſs where the agent had it, at the time of his 
tranſaction with him; and that, as the notice which the attorney had of 
the ſettlement, in this caſe, was two years before the mortgage, the mor: 
gagee could not be affected by it. 
Gilb. Ea. lt hath not been ſettled, whether, where one employs an attorney or coun. 
Rep. 7, 8. ſel, and, for want of diſpatch, takes the matter afterwards out of his hands, 
and gives it to another agent to finiſh, and the firſt agent acknowledges no- 
tice, but no proof of notice of a prior incumbrance can be had againſt the 
ſubſequent agent, notice to the firſt agent ſhall bind the party himſelf, 
Fid: Whal If one take a mortgage by aſſignment from a mortgagee, affected with no- 
ley v. Whal. tice of an outſtanding title, he will take ſabje& to that title; for his aſlign- 
ley +4. or cannot transfer to him a better right than he has himſelf. And if ſuch 
* original mortgagee, in a bill filed by the perſon ſetting up an eigne title 
againſt the mortgagee and his aſſignee, and praying to be let into poſſeſſion, 
charging notice, confeſs by his anſwer, that he had notice before the lead- 
ing of the money; that confeſſion of notice will bind his aſſignee; for though 
the mortgagee's anſwer cannot be read againſt the aſhgnee as evidence, yet 
he muſt ſtand in his aſſignor's place, and then his aſſignor's confeſſion of no- 
tice will bind him. | | 
Collett v. T. having made mortgages of ſome parts of his eſtate, theſe mortgages il. 
eh Su terwards by meſue aſſignment became veſted in V., and carried with them 
temp. Tal. the legal eſtate. T. then became a | bankrupt, but, before the aſſignment 
bot, 656, of T.'s effects to the aſſignees, V. obtained a releaſe of the equity of re- 
demption from T., for a valuable conſideration ;. on a ſuit brought by the 
aſſignees againſt /. to ſet aſide theſe conveyances, it was held, that a pur. 
chaſer for a valuable conſideration, without notice of the bankruptcy, could 
; not be relieved againſt within 21 Fac. 1. | 
Wilker v. H. B., on May 1ſt, 1710, was arreſted at the ſuit of one S., for a juſt 
Bobington, debt of 79o/. ſecured by bond; he, for delay, pleaded, it was for money 
Vern 2399 on at play, and held out the plaintiff above ſix months, which, although 
| he afterwards paid the debt and many thouſand pounds to others, and af. 
peared publickly on the Exchange, was adjudged an act of bankruptcy b. 
the ſtatute of Fac. 1. Afterwards, in 1717, H. B., on the marriage ef 
the defendant, his ſon, made a ſettlement, by which, after reciting; that 
he had on his own marriage ſettled land, on truſtees, in truſt, to ſecure 
2000 / to his wife if ſhe ſurvived ; H. B. with the privity of the truſleet, bo 
were parlies to it, aſſigned all his eſtate, right, title, and jotereſt to ibe 
wife's relation for the benefit of H. B. for life; and of his wife for life, H. 
The plaintiff V. was the aſſignee under a ſtatute of bankruptcy, taken ou 
againſt B. ſubſequent to the ſettlement. The queſtion was, Whether 4 
court of equity would decree the truſtees of che firlt ſettlement to n 
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term to the plaintiff, or ſuffer it to reſt in them, to protect the ſettlement ? 
For the defendants it was inſiſted, that they being purchaſers without no- 

tice of the bankruptcy, equity ought not to impeach their title, if they 
could defend themſelves at law; and that, although they had not the legal 
eſtate in them, yet the truſtees of the. firſt ſettlement, in whom the legal 

eſtate was, being parties to the laſt ſettlement, were become their truſtees. 

And it was ſo held by the Chancellour, who ſaid, he took it to be the 

rule in equity, that where a man was a purchaſer without notice, he ſhould 

not be annoyed in equity. not only where he had a prior legal eftate, but 
where he had a better title, or. right, to call for the legal eſtate than another, 

and therefore diſmiſſed the bill. | | | | 

A. lent money on lands, the mortgage being duly regiſtered, and after- —.— 1. 
wards B. lent money on mortgage on the ſame ſecurity, and his mortgage 1 
was alſo regiſtered, and then 4. advanced a farther ſum on the ſame lands 615. 12. 
without notice of the ſecond mortgage: it was held, by Lord Chancellour 
King, that the regiſtering of the ſecond mortgage was not confiruftve no- 
tice to the firſt mortgagee before his advancement of the latter ſums.; for 
though the ſtatute” avoided deeds not regiſtered, as againſt, purchaſers, yet 
it gave no greater efficacy to deeds that were regiſtered, than they had be- 
fore, | * 

So, in a later caſe, where I. advanced Rool. on a mortgage in York< Wrightfon 

ſoire, and regiſtered it; afterwards K. lent a ſum of money, and took à % v. | 
judgment for it, which was alſo regiſtered; then V. advanced a farther yr 19" 
ſum, but without any expreſs notice of the judgment; and it was argued, Abr. 60g. 7. 
on a bill brought by . to forecloſe, that K. ought to redeem, on paying 
the firſt mortgage; for that, where ſuch regiſters prevailed, every incum- . 
brancer ſhould be ſatisfied according to the priority of his regiſter; and that 
the regiſtering K.'s judgment was conſtructive notiee to V. ſufficient to de- 
prive him of the common benefit of a court of equity, whereby a firſt 
mortgagee, without notice, was 'to hold till all ſubſequent incumbrances 
due to him were diſcharged : it was reſolved, that theſe ſtatutes avoided 
only prior charges not regiſtered, but did not give ſubſequent conveyances, 
regiltered, any farther force againſt prior conveyances regiſtered, than they 
had before; and that to have affected V., K. ought to have given him no- 
tice when he advanced his money; for, though V. might have ſearched 
che regiſter, yet he was not bound ſo to do. 

But a ſubſequent mortgagee, having notice of a prior mortgage not regif-Cowpe:'s 
tered, will not gain a priority by regiſtering, becauſe ſuch conduct is con- Rep. 712. 
ſidered, in equity, as fraudulent, and the party hath that notice which 
the act of parliament intended he ſhould have. 

Thus, M., in 1718, married his firſt wife, and, on the marriage, a Le Neve v 
leaſehold eſtate, in the poſſeſſion of his father, was covenanted, in conſi- Le Neve, 
deration of the marriage, to be ſettled on truſtees, in truſt, for V. for life, Les. 64, 


then for his intended wife for life, remainder to the iſſue of the body of 3 3 


he marriage was had, and a ſettlement made, in purſuance of the arti- Nichols, 
cles ; the wife had iſſue, and died. In 1743, NM. married a ſecond wife, ee 4 
but, previous thereto, entered into articles with her truſtees for ſettling the = 8 
ver 1 ft 1 5 7 "at : d Ox, md. 

lame eſtate on himſelf for life, then on her for a jointure, remainder Rep. 624. 

to the iſſue of that marriage; and a ſettlement was made purſuant thereto. 

he eſtate was ſubje& to the ſtatute 7 Q Anne, c. 20. which requifes re- 
giſtry. The firſt marriage articles and {ſettlement were never regiſtered ; 


the ſecond were, V. alſo mortgaged this eſtate, as abſolute owner there- 


SF <% 
— — 


N. by his wife, in ſuch manner as he, by deed or will, ſhould appoint. Cheval v. 
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of. The bill was brought by the children of the firft marriage, to hars 
the benefit of the ſettlement made on them, and, in order thereto, to have 
the ſubſequent articles and ſettlement poſtponed, though regiſtered. The 
ground of this application was, that the agent, who made the laſt ſettle. 
ment, had notice of the firſt. And, notice to the agent having been ful. 
ly made out, the principal queſtion was, Whether it would affect the de. 
endant's purchaſe, and oblige the court to poſtpone the ſecond articles, 
and ſettlement to the firſt, notwithſtanding the regiſtering act? And the 
court determined it would; for the intent of the act was to ſecure ſubſe. 
quent purchaſers and mortgagees againſt prior ſecret conveyances, by let. 
ting a ſubſequent purchaſer, having regiſtered, prevail againſt a prior ſe- 
cret conveyance, of which he had no notice; but if he had notice of x 
prior conveyance, which was veſted property, that was no ſecret convey. 
ance. The ſtatute did not ſay, that the ſubſequent purchaſer ſhould not 
be affected by any equity whatſoever ; therefore, though the manifeſt ope- 
ration of it was to velt the legal eftate according to the prior regiſtering, 
yet it was left open to all equity ; for there was no danger to the ſubſe. 
quent purchaſer, who might refuſe, if he had notice of the prior good 
conveyance. 

Necited iv And this doctrine was confirmed in the Houſe of Lords, upon an ap- 


162 * peal, in the vaſe of Lord Forbes v. Deniſlon, which aroſe in Ireland. 


2 Brown's Parl. Ca. 425. 


But though apparent fraud, or clear and undoubted notice are held to be 
a proper ground of relief in caſes circumſtanced like the preceding ones, 
ſuſpicion of notice, though a firong ſuſpicion, was held by Lord Hardwithe 
| not to be ſufficient to juſtify the court of Chancery in breaking in upon this 
Hine v. a of Parliament. Ang therefore, where a mortgagee of lands in Middle- 
Dodd, x {wore in his anſwer, that, to his belief, he did not know of a judy 
2 Atk. 275. ment which had not been regiſtered, until after his mortgage executed ; 
this was contradicted by one witneſs only, who ſwore, that, on a conrer- 
ſation at which ſhe was, preſent, the mortgagee admitted that it was true 
* heknew of the judgment, but that he knew, at the ſame time, that it was 
« not regiſtered ; and what were acts of parliament for, unleſs they were 
“ effeQually obſerved ?” Lord Hardwicke ſaid, that, undoubtedly, this 
was material evidence, but then it was only one witneſs againſt the anſwer 
of the defendant, and the evidence amounted merely to a defendant's con. 
fefſion in contradiction to his anſwer, and was contrary to a poſitive att of 
parliament made to prevent any temptation to perjury from contrariety ef 
evidence. His Lordſhip, therefore, diſmiſſed the plaintiff's bill as to tis 
part of the caſe | i 
Senhouſe v. It is an infallible rule, that a mortgagee may, in a court of equity, 
Earle, protect himſelf from diſcovery of his title-deeds if he denies. notice. For, 
2 45%: if a plaintiff brings his bill to redeem ever ſo ſtrongly, he is not entitled !0 
Ballard. fee the mortgagee's title-deeds, becauſe a third perſon may find out 3 fav 
2 Ch Ca, in them. The rule appears to be the ſame on motion, where there 1s !0 
73. Ibid. be a ſale to raiſe the mortgage-money ; this is a firſt principle, and not i 
4 gon be argued, and depends on the denial of notice. 
Hall v. Atkinſon, 1 Eq. Ca. Abr. 333. | 
Barriſon v. If 4. purchaſes an eſtate, with notice of an incumbrance, or that it 
33 redeemable, and then ſells to B., who has no notice, who afterwards ſells 
ec, Ch. , g : haſer, 
51, Et vid to C., who has no notice; by this the notice to A-, the firſt pure 
alſo Low- will not be revived ; for if it were ſo, an innocent purchaſer, without 9” 


ther v,Carl- tice, might be forced to keep his eſtate; be could not ſell, and would be 
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„ .onisble for ell che profits received ab initiv. But the intereſt muſt be ben Tum, 


i reſpect, or the principle does not apply. 189. Et 
: +: enn. | * 3 Ack. 571, 
i Upon this ground, where A., who was entitled to the equity of re- Lowther-v, 


gemption in certain lands, had brought his bill againſt the repreſentatives Carlton, 
0 J., who was the meſue purchaſer, and likewiſe againſt C., who was AK. 139 
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0 the puiſue purchaſer ; A. had not replied to the anſwer of the repreſenta- 
0 tires of B., and the queſtion was, Whether they ſhould not have been 
1 brought before the court as proper parties? Per Lord Hardwicke, Chancel- 
4 lour —The repreſentatives of B. deny he (B.) had any notice of A.'s title 
6 at the time he purchaſed, and it is admitted on all hands that C. who pur- 


chaſed of B., had notice of the title; now, if I ſhould go on with this 
J cauſe, I ſhould deprive C. of the benefit he would have from the defence 
which is ſet up by the repreſentatives of B. It is like the caſes at law by 
warranty, &c. where one defendant is allowed to pray in aid the evidence 
of another defendant, who has an intereſt in the thing conteſted, if it is of 
uſe or adyantage to him in ſtrengthening his own caſe. And for this rea- 
ſon, his Lordſhip allowed the objection, for want of parties in not bringing 
the repreſentatives of B. before the court. x 
Apain, where a bill was brought to diſcover whether the defendant, who get v. 
was aſſignee of a mortgage, had not notice that the original morigagor was Sou hcote, 
only tenant for life, ſtating that the title-deed, by which this appeared, 2-Bro. Rep, 
was in the defendant's hands; the defendant pleaded that he was aſſignee of 
the mortgage, for valuable conſideration, and through many aſſignments 
from perſons who had no notice; it was argued, that this plea was not 
good; for it ſhould have ſtated, whether the defendant perfonally had no- 
tice: but the Maſter of the Rolls allowed the plea, holding that the plain- 
tiff could not call upon the defendant to ſhew whether he had or had not 
notice; for whether he had, or had not, was immaterial, if thofe through 
whom he claimed had not, he having a right to avail himſelf of their being 
purchaſers without notice. 

A mortgage made by K. in 1659, by divers me/ne aſlignments veſted in Andrew 
N.; it was objected, that it did not appear that any money was paid upon Newport's 
the original mortgage, and therefore it was fraudulent ; and being fraudu- . Rep. T. 
lent in the creation, though V. paid a valuable conſideration, yet this 2 727˙ 
would not the fraud, and make it good againft one, who . 

purge , 8 8 , was a pur- g C. Et wide 
chaſer bona fide, and for a valuable conſideration. Sed non allocatur : for Shirk v. 
Holt, Chief Juſtice, ſaid, that the firſt mortgage was good between the Clark . al. 
parties, and being ſo, when the firſt mortgagor aſligns for a valuable conſi- Pre. Chan. 
deration, this was all one as if the firſt mortgage had been upon a valuable 
conſideration, for then the ſecond mortgagee ſtood in the firſt mortgagee's 
place, and therefore was within the proviſo of the ſtatute 27 Els. c. 4. 
„chat no mortgage, bona fide, and upon good conſideration, ſhould be 
* impeached by force of this act, bur it ſhould ſtand in ſuch foree as before 
« the act made; and if this proviſo did not extend to the cafe, to what 
caſe ſhould it extend ? | 


5+ Of the Equity which muſt be done by him, who would redeem, to the 
Perſon againſt whom a Redemption is prayed. 
Where a woman, being a bond creditor, married a mort and died, Black wel 
N took _ adminiſtration to his wife, he ones on TY 
ought dy him to forecloſe, to tack the bond to the mortg gainſt ci | 
the ber u. laws pets. "par 8e Rep. 686. 
80, | 
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| Price et af, So, where F., ſeized in fee, mortgaged to P. for years, and P. died, 
v. Faſt- having deviſed his real and perſonal eſtate to his daughter S., and made 
Th 1 8 her executrix; and S. afterwards lent F. 500l. upon bond; the queſtion 
588. Was, Whether S. could tack the bond debt to the mortgage? which de. 
pended upon the queſtion, Whether S. was to be conſidered as entitled to 
the bond and mortgage in different rights, the one in her own right, and 
the other as executrix? And it was held by Sir Thomas Sewel, Maſter of 
the Rolls, upon the authority of the laſt-mentioned caſe, that &. might 


tack theſe debts. . | 
2 P. Will. But if one be indebted to 4. by mortgage of a term for years, and all 
777. indebted to him by bond; if on the death of the mortgagor, the executor 


aſſigns over the equity of redemption of the mortgaged term, and the if. 
ſignee of the executor brings a bill to redeem, he ſhall only pay the mort 
gage-money. | | 
Cannon and Upon the ſame principle, where, on a bill by the heir of the mortgagot 
2 Eq to redeem a mortgage of copyhold lands, upon payment of principal ad 
nab 6 "* intereſt, the defendant inſiſted to have a judgment, which had been al. 
6 Vin. Abr. ſigned. to him, firſt fatisfied before he ſhould redeem, Lord Hartan 
222. 6. Chancellour, ſaid, Copyhold lands are not liable to an execution upon a judh- 
ment; ergo, the judgment ſhall not be tacked to the mortgage in this caſe, 
but the mortgagor ſhall redeem upon payment of ihe principal, &c, without 
ſitisfying the judgment. | 
Halliley v. Where A. mortgaged lands to B. for 6ol., and was alſo indebted to C. 
rd Fol. on bond, and B., aſſigned his mortgage to C., the court determined 
rg * that, as the eſtate veſted was a chattel 2 liable to debts, and C. had an 
_ aſſignment of it, and the bond debt was juſt, A., the plaintiff, ought not to 
be let into redemption of the mortgage, but upon payment of both debts; 
and it was decreed accordingly. 
If the money due on the bond be lent firſt, and the mortgage made aſter- 
wards, yet there is the ſame equity for the mortgagee to have both ſuns 
Wyndham paid him. Thus, where 4. borrowed of B. zool. on bond, and after 
v. Jennings wards mortgaged lands to B. for 2000!. lent, and then died, the plaintif, 
2 Rep. Ch. the heir of A., prayed a redemption; and the defendant inſiſted that the 
300/. was agreed to be ſecured alſo by the mortgage: the plaintiff was de- 
creed to pay the defendant both debts. | 
Barrett v. But, if the mortgagee or aſſignee, to whom money is due on bond, cour- 
| tenance a fraud upon a third perſon, by concealment thereof, he ſhall be 
Prec. Ch. redeemed upon payment of the principal money only : therefore, where the 
N. plaintiff, deviſee of an eſtate, ſubject to a mortgage term for 1000 jean, 
let the intereſt run in arrear, and gave ſeveral bonds for ſecuring it, and 
then died; his ſon and heir being about to marry, the intended wiſe's ts 
ther applied to che 5 to inquire what was due on the mortgage, 
ho, being deſired to diſcover the bonds, ſaid, that there was only gol, 
due, and that all intereſt was paid; and that, upon payment of the 50% 
be would deliver up the mortgage; the court held, on application to redes. 
that the mortgagee, by concealing the bonds, had diſcharged the lands fron 
being liable to more than what was then pretended to be upon them, 20d 
decreed a redemption, upon payment of the 5000. with intereſt from thi 
time, and without'tofts. | 
Morret v. In reſpe& of the heir, if there be ſeveral incumbrantes upon an eſtate, 20d 
bits cr the prior incumbrancer claims a bond likewiſe, it will be poſtponed 10 1 
Goes , real incumbrances, whether by mortgage, judgment, or ſtatute; for 


Go . 
3 Salk. Tas. bond is no charge on the eſtate, and he hath not the ſame equity . 


MORTGAGE. 281 


pine incumbraneer, as againſt an heir at law, who is liable to the bond in 9 


reſpect of aſſets. 


ton, 1 Vez, 
$7 Powis v. Corbett, 3 Ark- 556 3 Salk. $4. 7 


Upon the ſame principle, if the perſon, claiming the equity of redemp- Bayley v. * 
F LEAP | 1 be % oblon, 
tion, is a purchaſer for a valuable conſideration, the mortgage may be re- prec. Ch 
deemed by him without diſcharging the bond; becauſe the lands, in the 89. Archer 
hands of the alienee, can be charged with nothing but what is an immedi- v. 8natt, 


ate lien thereon, which the bond is not. a _ x107. 

V. 
Mortimer, cited in the laſt caſe, 1 Eq Ca. Abr. 325.10, 1 Vez. 87. Coleman v. Wynce, Prec. 
Ch. 511. Vide Troughten v. 'Troughton, 1 Vez. 87. 


Nor ſhall a bond be diſcharged on redemption of a prior mortgage, againſt AnonzVez 
creditors under a deed of truſt of the equity of redemption ; for it is only 662, 

a charge upon the aſſets. | 

Therefore, where the queſtion was, Whether a mortgagee, who had lent Hearns v. 
2 farther ſum afterwards upon a bond, ſhould be allowed to tack it to his Dance, 
mortgage, in preference to the other creditors of the mortgagor, under a 
truſt for payment of debts created by the will of the mortgagor, it was 
decided that the mortgagee ſhould not rack the bond to the mortgage; for 
there being a deviſe for the payment of debts, the deſcent was 9 
ly broke; therefore the mortgagee could have no priority with regard to his 
bond, but, as to that, mult come in, pro rata, with the reſt of the credi- 
tors under the truſt, 

And a mortgagee cannot tack a bond to his mortgage, even againſt other Lowthian 
ſpecialty creditors. This point was ſo determined on reference to the prin- v. Haſcl, 
ciple upon which the rule, in reſpe& of tacking a bond debt to a mortgage, 1 
is founded, and which furniſhes an obvious ſolution of all the caſes which * : 
ve have ſtated as exceptions to the rule. For the only reaſon why the 
mortgagee can tack his bond to his mortgage, is to prevent a circuity of 
ſuits; it is ſolely matter of arrangement for that purpoſe ; for the right has 
no foundation in natural juſtice. A creditor's having another ſpecifick ſecu- 
rity, cannot give him in juſtice any priority. It is not done in any caſe but 
that of the heir, and merely to prevent circuity. 

A. purchaſed of B. the lands in queſtion, and re-mortgaged them for ſe- Bond v. 
curing part of the purchaſe-money, and for other part thereof gave a note Kent. 
payable on demand, on which 200. remained unſatisfied, and A. deviſed 2 ern. 
his lands to be ſold for payment ofthis debts, and died, not leaving ſuffici- 25 
ent aſſets: the queſtion was, Whether this 200l. remaining due on the note, 
being for part of the conſideration-money, ſhould have a preference to other 
gebu, and be looked on in equity as a charge upon the land? And it was 
inſiſted upon, that it ſhould, becauſe B., as mortgagee, had the real eſtate in 
him. But it was held, that B. could have no preference, but muſt accept 
latisfaQtion in proportion only with the other creditors. 

Page 6 
Me plaintiff) In Ex parte King, 1 Atk. 300. Lord Hardwicke ſaid, he was not farieped = 
dis Was the eſtabliſhed rule of the court; that this caſe was — Ae and that he would 


not have it cited for the ſuture, till it had been compared with the entry in the regiſter's office. 


— farther, he was very apt to believe that the tenements were parcel, and holden of the 
or of Dale; and that was the reaſon Lord Cowper ſo determined.—Search has ſince been 


any he the Editor's book, but no minute of it has been found there. — But the rule, as 


Lawick, 14. 3 in other caſes, viz. Pureſoy v. Puefoy, 1 Vern 29. Shuttle worth v. 


Stole 


mor v. Stole: mortgaged to Charkon for 14001. Money was afterwards at dil. 


— 7 — ferent times advanced by the mortgagee, and different premiſes were adde 
1775. in the and made redeemable on payment of 19001. with intereſt Theſe ſecu. 
regiſtrar's ties were regiſtered ; and afterwards the mortgagor aſſigned to the plaintif 


book, 1774. the premiſes firſt mortgaged. The defendant admitted, that there was 50 


* 5 agreement between Stokes in writing or otherwiſe, that the laſt-mentioned 
37% In Premiſes ſhould be a ſecurity for more than 14000. and intereſt ; but he ig 


Collet v. fiſted, that the plaintiff was not entitled to a redemption without paying the 
Munden, whole beyond the 1 400/., and that regiſtering the incumbrances was full 


w_ in ine notice of them. The decree was, that the aſſignee could not redeem yi, 
regiſtrar's out paying the whole. | 


book, 1735, | | 

cited alio ibid. Sir IL. Kenyon, upon the above authority, in the ſame ſort of caſe of ſeparate 
mortgages, declared, that both muſt be redezmed. ** Theſe caſes,” ſaid the Maſter of the Rll 
in Jones v. Smith 2 Vez. jun. 377. amount to this; that if a man makes à mortgage, and i, 
* terwards makes another mortgage for a farther ſum, and then aſſigns the equity of redemption 
« of one, both muſt be redeemed; aud the caſe of the aſſignee is not better than that of the ocigi 
nal moitgagor.” - ; 


Vanderzee A bill was filed by the widow and executrix of Fames Fanderzee to re. 
| 8 mw deem ſecurities pledged by the teſtator to the houſe of Moorhouſe and Co, 
ol 2x bankers, of which the defendants were the preſent partners. The caſe vs 
15 as follows: In the year 1778, the deceaſed kept an account with the houſe 
of Moorhouſe and Co. as bankers ; and upon the 1 oth of Auguſt in that year, 

he borrowed of the then partnerſhip 10000. (having then 400l. in the hands 

of the houſe,) and gave a promiſſory note, and depoſited ſeveral bonds and 

other ſecurities as a pledge for the repayment thereof. Theſe ſecurities he 
frequently changed, and as one was taken away, another of equal value 

was depoſited in its room. In 1784, Fanderxee, owing the above 10000 

and above 4000. on his banking account, the partnerſhip required an aſign- 

ment of the ſecurities, and Yanderzee, being an attorney, prepared a bond 

and deed-poll for ſecuring 1000/., although there were 4ool. then due; 

and he overdrew his account, after the execution. thereof, and was, at his 

death, in 1785, indebted to the partnerſhip in the ſum of 5417. over and 

above the 1000/,—The bill prayed, that the plaintiff might redeem, on 
payment of 1000. and zoe only, inſiſting, that the depoſit was made a 

a lecurity for that ſum only, and the rather, as a larger ſum was then due, 

and that the defendants had no lien on the ſecurities for any further ſom; 

and alſo ſtated that the perſonal and fee-fimple real eſtate of the teſlatdr, 

were not more, or little more, than ſufficient to pay his ſpecialty debts, and 

that a bill had been filed by creditors againſt the preſent plaintiff and the 

heir at law, in which ſuit there had been a decree for the creditors to come 
in,—The defendants inſiſted, by cheir anſwer, upon a right to retain theſe 

curities to the amount of their whole demand, ſtating their practice to be, 

never to ſuffer a cuſtomer to overdraw his account more than 100/. wit 

out ſecurity, and that it was intended by the partnerſhip, that the aſhgr- 

ment ſhould cover as well the balance due, and to become due from Vun 

derzee, on his caſh account, as the 100. and intereſt ; and that the par 

nerſhip always conſidered themſelves to have a lien upon the ſecurities for 

the whole debt. Lord Chancellaur—All caſes agree, that if the exec 

tor aſſigned the equity of redemption, it would put an end to the tackng; 

ſoit would, if the ſpecialty creditor brought the bill. I am afraid, the rul 

has been laid down too broad, and that there being a decree for crediton 

to come in, they muſt redeem on payment of the 10000. with intereſt " 


* 
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farther ſecurity Sir James Cockburne transferred 2000. Scotch mine ſtock 
A Smith, who bane. memorandum promiſing to transfer the fame to the 
order of Sir James on payment of the note. By indentures of leaſe and re- 
leaſe December 11th and 12th, 1775, Sir James Cockburne, Sir George 
Colebrook, and Jobn Nelſon, mortgaged an eſtate in the iſland of Dominica 
0 1homas Rumbold, George Wilſon, and Jo/hua Smith ; and by indentures 
of the ſame date it was declared, that 10,000/., part of that ſum, was the 
property of Smith ; and a truſt was declared for him as to that; and the 
mortgagors joined in a bond to him for that ſum ; and Sir James Cockburne 
and Douglas joined in a bond to him for the intereſt. Sir James Corkburne 
and Douglas had various money tranſaQions with Smith ſubſequent * 17753 
and upon May 7th, 1788, Smith having then in his hands, beſides the 
S;otch mine ſtock, and the joint note of the partners, ſeveral bills of ex- 
change and notes delivered by them to him, an account was ſettled, and a 
memorandum figned by all parties, that the balance to Smith was 2460. 1 37. 
d. and declaring, that that ſum ſhould carry intereſt from the 1ſt of che pre- 
ceding Odober and that the ſeveral bills and ſtock ſet forth in the account 
were paid to Smith at ſundry times by the partners, which, when paid, 
& are to be paſſed to the credit of their joint or ſeparate notes and bills.“ 
Upon this occaſion no notice was taken of the mortgage of the Wet India 
eltate, In Ofober 1788 Douglas died. By indentures of March 1, 1791 
dir James Cockburne, in conſideration of 500%. lent by Fones, transferred 
to him, his executors, and adminiſtrators, all the ſaid 2000. Scotch mine 
ſtock, and the joint promiſſory note of April 25th, 1775, and a bill of ex- 
change far 1575/., dated April 6th 1775, payable three years and a half 
after date, all then in the poſſeſſion of Smith, upon truſt ſubject to the 
rights of Smith, for ſatis faction of the ſaid 5ool., and all other ſums then 
due by Sir James Cockburne to Jones ; and then to pay the ſurplus to Sir 
James, his executors, and adminiſtrators. Smith having obtained judg- 
ment againſt the drawer and indorſer upon two bills for 5000. and 5250. 
drawn by Ninian Horne upon Sir James Cockburne and Douglas indorſed by 
Campbell, and delivered by Sir James Cockburne and Douglas, to Smith, 
Horne gave Smith ten other bills and notes for 10,000/., and by indentures 
of September 16th, 1778, Smith covenanted to ſtand poſſeſſed of the prin- 
cipal ſum of 10,0001. ſecured by the Ve India mortgage, ſubje& to the 
re payment of the ſecurities ſo given to him by Horne, as to one moiety for 
Horne, his executors, and adminiſtrators; and as to the other, for ſuch 


=> B 8 -- , Mn Et >: eter —_— 


% perſons as ſhould be then entitled thereto. Upon theſe bills and notes 
he Smith received 42001 only; and by indentures of May 26th, 1987, in 
ry conſideration of 4200/. paid him by George Horne, he agreed to give up 
— the ee ſecurities; and aſſigned the remaining 50000. of the mort- 
4 haze · money ſecured upon the Weft India eſtate. The bill was brought by 
Jones againſt Smith for an account of the money remaining due to the de- 
* ſendant in reſpect of the balance of the account of May 7th, 1778; and 
= that on payment of what ſhould be due on that account, the defendant ſhould 
* transfer to the plaintiff the ſam of 2000). Scotch mine ſtock, and deliver up 
3; the joint promiſſory note of Sir Fames Cockburne and Douglas for50001, dat- 
— ed April 25th, 177 5, and the bill of exchange of April õth, 1775, for 15751. 
\ upon the truſts of the indentures of March 1791. It was admitted by 
Sip tie anſwer, that it was agreed, the defendant ſhould retain the ſeveral 


374 


notes, 


205 


Sir Tames Cockburne and Henry Douglas, carrying on buſineſs in partner - Jones v. 
ſhip » Me India merchants, borrowed from Joſhua Smith 5000!., for _—_ 
which they gave their joint promiſſory note dated April 25, 1775; and as 1 
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(a) 4 Burr. 
2214. and 
1 Bl. Rep. 
651. 


Williams v. 


Sprineficld, gor or his heirt for the ſum due on the mortgage, although he bought! 


1 Vern 476. 
1 Salk. 155. 
4. 


Phillipe v. 
Vaughan, 
x Vern.336. 
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notes, bills, and ſtocks ſet forth in the account of May th, 1778, by wy 
of mortgage for payment of the balance of 9246 1 3s. d., and apply the 
ſums he ſhould receive an account thereof, in diſcharge of that balance: 
and pay the ſurplus to Sir James Cockburne ; and that purſuant to th 
agreement be ſubſcribed a memorandum dated May 7th, 1788, acknoy. 
ledging payment of the ſaid bills and ſtock to him: but the defendant te, 
ferred to the memorandum for certainty as to the date and contents, The 
anſwer ſtated, that the defendant had received intereſt upon the Weſt Indy 
mortgage only to December 12th, 1776; and he claimed intereſt of the 
whole 10, ooo. from that day to September 16th, 1778; and from tha 
day he claimed the intereſt of a moiety of that-ſum, and of ſo much of the 
other moiety, as he was entitled to -under the deeds of September 16t, 
1778, to May 26th, 1787 ; and ſo much of the intereſt of the laſt moizy 
during that period, as he was not ſo entitled to, and the intereſt of the 
whole 10,000]. from May 26th, 1787, he claimed as truſtee for Maia, 
and George Horne, and Campbell; and he inſiſted, that the ſecurities, the 
redemption of which was ſought by the bill, could not be redeemed with. 
out payibg thoſe arrears of intereſt upon the Weſt India mortgage; which 
was the only queſtion. The Maſter of the Rolls. — It is determined, tha 
in the caſe of two mortgages, both muſt be redeemed ; but as to ſums 20. 
vanced on other ſecurities, a mortgagor cannot tack thoſe to his montage, 
and ĩoſiſt on a redemption of the whole. Here is a mortgage, in which 
Sir James Cockburne is one of three mortgagors, and the defendant one of 
three mortgagees : afterwards, the former and his partner pledge with the 
defendant bills and notes for payment of an account current between them 
of which account the money due upon the mortgage makes no part. If 
they were depoſited expreſsly for one purpoſe, is there any pretence to lay 
the money was advanced upon ſecurity of the mortgage ; and that be would 
not have advanced any more money but on ſecurity of the mortgage? | 
could not permit him to ſay that. What confuſion would ariſe, if upon a 
bill of redemption by the mortgagors they were not to redeem without 
paying what was due upon the diſtinct ranfadtion with Sir James Cob 
burne and Douglas ? They are tranſactions totally diſtinct. Nothing ha 
happened ſince to make any variation. This is not a caſe, in which de 
plaintiff comes to take out of a mortgagee the legal eſtate he has acquired; 
but he comes to have theſe perſonal ſecurities ; the debt for which they were 
pledged, being diſcharged. The whole tranſaction proves, there was 10 
intention of tacking at the time; and if the defendant ever could, he wa 
ed it in 1778. That tranſaction was an acknowledgment by him, that be 
had the legal poſſeſſion for one ſum ; and then, according to Green v. Fo: 
mer, (a) he cannot ſet up another. Therefore, theſe ſecurities mull b 
delivered over to the plaintiff on paying what is due upon that account 
1778. I rather think the defendant ought to have his coſts; for it 
2 a frivolous point; therefore, let the account be directed, and colts it 
erved. | 


A mortgage being aſſignable, a purchaſer ſhall hold it againſt the mor 


for leſs than was due, or for leſs than it was worth; for he ſtands in the place 
of the mortgagee who aſſigned, and who might have given it to him grun 
And what was due will be the meaſure of allowance, not what was given, fo 
that might be more than it was worth as well as leſs ; and he that runs thei 
zard if a Joſs happens, ought to have the benefit in caſe it turns to advantF* 
Thus, where A. mortgaged his lands to B., and C., a ſtranger, bought =y 
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toreſt for leſs than was due on the mortgage, and the heir of the mortgagor Baker v. 
brought his bill to redeem, the queſtion was, Whether C. ſhould be allow- ng 
:4 more than he actually paid? And the Lord Chancellour ſaid, that this 3.“ ot 
caſe had neither point nor edge, for there was no colour why, when the 
tir came to redeem, he ſhould not pay the whole money due on the mort- 
gige: for that, if another man had met with a good bargain, there was 
no equity for the heir of the mortgagor to deprive him of the benefit of 
„ and take the advantage thereof himſelf, | 

But where a man dies in debt and under ſeveral incumbrances, namely, 2 Vent. 154. 
adpments, ſtatutes, mortgages, c. and the heir at la buys in any of 1 Verv, 49. 
dem that are of the firlt date; if creditors, who have the latter ſecurities, OY 8 
refer their bill, the incumbrances bought in, ſhall not ſtand in their way GRE 
ot more than the heir, really paid for them. For a creditor has equal equi- 1 Salk. 155. 
y with a 8388 and the taking away the gain of the latter to ſupply 
de loſs of the former, is making both equal; and therefore the gain the 
eir would make, if the whole money due on the incumbrance were allow- 
d him, ſhall be taken from him to make up the loſs of the other incum- 
dancers upon the eſtate. £66 
So, if an heir at law, truſtee, executor, or agent, compound debts or Parey v. 


portgages, and buy. them in for leſs than is the due upon them, he ſhall * 49 
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ge, ot take the benefit of it himſelf, but the creditors and legatees ſhall have 1 Salk. 155. 
uch he advantage of it; and, for want of them, the benefit ſhall go to thoſe 2 Atk. 54. 
e of WWWntitled to the ſurplus, | | | 

the And where a mortgagor in fee died, and the mortgagee bought in the Baldwyn v. 


jortgagor's wife's dower, it was decreed, that the heir of the mortgagor, Baniſter, 


his bringing a bill to redeem, ſhould have the benefit thereof, on this 5 lee 


inciple, that the mortgagee is but a truſtee for the mortgagor after his A. 
honey paid. 


lo the caſe of Biſbop and Sharpe, one as a guardian to an infant, took Biſhop v. 


00 n alignment of a mortgage; and the Lord Keeper, it is ſaid, was of Sharpe, 
thout nion, that as to the profits received out of the mortgaged lands, the * n.471. 
Cock adian ſhould be taken to be in poſſeſſion as mortgagee, and not as 

* dan. But the reporter puts a quere ; and the law ſeems to be other- powell v. 


iſe; for where a guardian compounded debts, it was decreed, it ſhould Glover 3 P. 
for the benefit of the infant, and that caſe turns upon the ſame principle Will. 25r. 
that by which the caſe of Biſbop and Sharpe muſt be governed. por A. 


yas 00 And the equity ſeems to be the ſame if a ſtranger purchaſe, as againſt in- Williams v. 
E nbragcers, creditors, or real purchaſers, Springfield, 
that be Th þ : t Veru. 47. 
** 3 on a Maſter's ſpecial report, to whom the account in queſtion was Long v. 
* erred to be taken, it was determined by the court, that an heir or any Clopton, 


er perſon ſhould not, as againſt a rea] purchaſer, be allowed more on Vern. 464. 


ount if ; b , R , 
cr u beumbrance bought in than what he paid for it, without regard to 
a t was actually due thereon, abet 


If an heir purchaſes in an incumbrance on an eſtat 

b e charged with porti- 2. Brath- 
$10 younger children, he ſhall be allowed no more than (MR he N waite, 
d for it. | | x Vern. 335 
hb heir or truſtee buy in incumbrance to protect others to which Darcy v. 
n himſelf emitled, the whole money due ſhall be allowed on account, Hall, 


ves, ſa wugh it was purchaſed for leſs. 
* bill war) Whether length of time can be taken advantage of by way of demurier, 1 2 


v. T 
rache and Belch v. Harvey, 3 P. Wms. no:e (BI. Frazer v. Moor, Bunb. 54. Saunders 


rd, 1 ch. Ca. 184. Aggas v. Pickerell, 3 A h ited i 
Rep, 644... Edlell v. Buchanan ) 4 nog, ag . 
A., in 
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| notes, bills, and ſtocks ſet forth in the account of May "th, 1778, by way 


of mortgage for payment of the balance of 9246/. 1 37. d., and apply the 

ſums he ſhould receive an account thereof, in diſcharge of that balance 

and pay the ſurplus to Sir James Cockburne; and that purſuant to FE! 

agreement he ſubſcribed a memorandum dated May 7th, 1788, acknoy. 

ledging payment of the ſaid bills and ſtock to him: but the defendant te, 

ferred to the memorandum for certainty as to the date and contents, The 

anſwer ſtated, that the defendant had received intereſt upon the We Indy 

mortgage only to December 12th, 1776; and he claimed intereſt of the 

whole 10, ooo. from that day to September 16th, 1778; and from tha 

day he claimed the intereſt of a moiety of that-ſum, and of ſo much of the 

other moiety, as he was entitled to under the deeds of September 16, 

1778, to May 26th, 1787; and ſo much of the intereſt of the laſt moiety 

during that period, as he was not ſo entitled to, and the intereſt of the 

whole 10,0007. from May 26th, 1787, he claimed as truſtee for Nia, 

and George Horne, and Campbell; and he inſiſted, that the ſecurities, the 

redemption of which was ſought by the bill, could not be redeemed with. 

out payibg thoſe arrears of intereſt upon the Weſt India mortgage; which 

was the only queſtion. The Maſter of the Rolls. — It is determined, thu 

in the caſe of two mortgages, both muſt be redeemed ; but as to ſums a& 

vanced on other ſecurities, a mortgagor cannot tack thoſe to his mortgage, 

and infift on a redemption of the whole. Here is a mortgaye, in which 

Sir Fames Cockburne is one of three mortgagors, and the defendant one of 

three mortgagees : afterwards, the former and his partner pledge with the 

defendant bills and notes for payment of an account current between them 

of which account the money due upon the mortgage makes no part, If 

they were depoſited expreſsly for one purpoſe, is there any prerence to lay 

the money was advanced upon ſecurity of the mortgage; and that be would 

not have advanced any more money but on ſecurity of the mortgage! l 

could not permit him to ſay that, What confuſion would ariſe, if upon 

bill of redemption by the mortgagors they were not to redeem without 

paying what was due upon the diltin& anlaRien with Sir Famer Coch 

burne and Douglas ? They are tranſactions totally diſtin. Nothing ha 

happened ſince to make any variation. This is not a caſe, in which the 

plaintiff comes to take out of a mortgagee the legal eſtate he has acquired; 

but he comes to have theſe perſonal ſecurities ; the debt for which they vere 

pledged, being diſcharged. The whole tranſaction proves, there was 0 

intention of tacking at the time; and if the defendant ever could, he wat 

ed it in 1778, That tranſaction was an acknowledgment by him, that be 

had the legal poſſeſſion for one ſum ; and then, according to Green v. Fo 

(% 4 Burr. mer, (a) he cannot ſet up another. Therefore, theſe ſecurities mult b 

2214. and delivered over to the plaintiff on paying what is due upon that account i 

1 Bl. Rep. 1778. I rather think the defendant ought to have his coſts; for it 

651. 2 a frivolous point; therefore, let the account be directed, and colis i 
erved. | 

Williams v. A mortgage being aſſignable, a purchaſer ſhall hold it againſt the nog 

Springficld, gor or his herrs for the ſum due on the mortgage, although be bought 

1 Vern 476. for leſs than was due, or for leſs than it was worth; for he ſtands in the place 

1 Salk. 155. of the mortgagee who aſſigned, and who might have given it to him gras 

" And what was due will be the meaſure of allowance, not what was gives, 

that might be more than it was worth as well as leſs ; and he that runs the bh 

zard if a Joſs happens, ought to have the benefit in caſe it turns to advantages 


. Thu, where A. mortgaged his lands to B., and C., a ſtranger, bought 4 


1 Vern.336. 
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tereſt for leſs than was due on the mortgage, and the heir of the mortgagor Baker v. 
brought his bill to redeem, the queſtion was, Whether C. ſhould be allow- * — 
ed more than he actually paid? And the Lord Chancellour faid, that this } p. 
caſe had neither point nor edge, for there was no colour why, when the 
tir came to redeem, he ſhould not pay the whole money due on the mort- 
gage: for that, if another man had met with a good bargain, there was 
o equity for the heir of the mortgagor to deprive him of the benefit of 
and take the advantage thereof himſelf, | 

But where a man dies in debt and under ſeveral incumbrances, namely, 2 Vent. $53. 
agents, ſtatutes, mortgages, &c. and the heir at /aw buys in any of 1 Verv. 49. 
dem that are of the firlt date; if creditors, who have the latter ſecurities, #79 
refer their bill, the incumbrances bought in, ſhall not ſtand 1n their way 7 330.3 
ot more than the heir. really paid for them. For a creditor has equal equi- 1 Salk. 155. 
y with a 283838 and the taking away the gain of the latter to ſupply 
ze loſs of the former, is making both equal; and therefore the gain the 
cir would make, if the whole money due on the incumbrance were allow- 
d him, ſhall be taken from him to make up the loſs of the other incum- 
rancers upon the eſtate. | 

So, if an heir at law, truſtee, executor, or agent, compound debts or Darcy v. 
portgages, and buy them in for leſs than is the due upon them, he ſhall wan, 

ot take the benefit of it himſelf, but the creditors and legatees ſhall have i 6 9 = 
he advantage of it; and, for want of them, the benefit ſhall go to thoſe 2 Ark. = . 
ntitled to the ſurplus, | | 

And where a mortgagor in fee died, and the mortgagee bought in the Baldwyn v. 
jortgagor's wife's dower, it was decreed, that the heir of the mortgagor, Baniſter, 
| his bringing a bill to redeem, ſhould have the benefit thereof, on this 93 
nciple, * the mortgagee is but a truſtee for che mortgagor after his "8 TY 
joney paid. 

lo the caſe of Biſbop and Sharpe, one as a guardian to an infant, took Biſhop v. 
an aſigument of a mortgage; and the Lord Keeper, it is ſaid, was of Sharpe, 
pinion, that as to the profits received out of the mortgaged lands, the ani. 
ardian ſhould be taken to be in poſſeſſion as mortgagee, and not as 
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* * But the reporter puts a quere ; and the law ſeems to be other- powell v. 

0 ie; for where a guardian compounded debts, it was decreed, it ſhould Glover 3 P. 
ired; for the benefit of the infant, and that caſe turns upon the ſame principle Will 257. 
were that by which the caſe of Biſhop and Sharpe muſt be governed. pore A. 

as 00 And the equity ſeems to be the ſame if a ſtranger purchaſe, as againſt in- Williams v. 


nbragcers, creditors, or real purchaſers, Springfield, 
I Veru. 4 76. 


hat be Th | f 

* us, on a Maſter's ſpecial report, to whom the account in queſtion was Long v. 

"| bs erred to be taken, it was determined by the court, that an heir or any Clopton, 
wy” er perſon ſhould not, as againſt a real purchaſer, be allowed more on Vern. 464. 


' incumbrance bought in than what he paid for it, with 
v was actually due thereon. n "IE" 
an heir purchaſes in an incumbrance on an eſtate charged with porti- a. 2 


| yr younger children, he ſhall be allowed no more than what he really waite, 
or it. x Vern. 335» 


web: tf "Wap 
epi IA. na * 80 Fg incumbrance to protect others to which Darcy v. 

ati, lelt emitled, the whole money due ſhall 6 
—— {ot wugh it was parchaſed for leſs. T7 be allowed on account, 1 Vern. 49* 
; the bs Ab ; Pa i 6 . 
vantaſys 82833 length of time can be taken advantage of by way of de mur er, 7M J 1 


v. T 
Wa t Age e ee e rf f. 
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Rep, 644... Edcll v. B ) dias ne 3. e 
A., in 


286 | MORTGAGE. 


Yatesy., A., in 1699, having borrowed gol. of B., conveyed ſeveral hou 'y BY 1 
88 the uſe of B. and his heirs, until he ſhould have received by the rents 2 WY t! 
2 Atk. 360. profits thereof the 507. with intereſt, and all other ſums by him advances 
to the mortgagor; and after payment by ſuch rent of the 5006, and al th 
ſuch ſums as ſhould be advanced then to the uſe of A. for life, with rena. 1. 
der over. No application was made to redeem until 1740; and it in 
held, on a queſtion, whether this mortgage might be then redeemed, n !: 
the eſtate was then a redeemable intereſt, and that no bar aroſe from lenph 
of time, For it was ſaid, that this differed from a common mortgage to 
this being a conveyance of the inheritance, for ſecuring the money lent, o 25, 
any other ſum advanced by the mortgagee, in truft that the mortgage 
ſhould continue in poſſeſſion till, by perception of the rents and profis, le 
ſhould be ſatisfied, the principal and intereſt upon ſugh ſums as he had 4. 
ready lent, or ſhould lend, and ſubject thereto in truſt for the mortgyy, 
tc. Now there never could be a forfeiture under this deed, becauſe the 
mortgagee was only in the nature of a tenant by elegit ; and as ſoon at ti 
principal and intereſt was fatisfied by being paid off, or by perception of en 
rents and profits, the eſtate ceaſed in B, and A., or thoſe claiming thront 
him, might have brought an ejectment; nor would any bar have aria 
from length of time, unleſs the ſtatute of limitation had run by the n. 
gagee's continuing in poſſeſſion twenty years after the money had been pal 
off. And the mortgagor in ſuch caſe may alſo come into a court of equi 
for an account of the profits received, as on an elegit, and to have the ſu. nc 
plus, if any, after diſcharging the mortgage, paid over to him; and in 
ſuch caſes there is nothing for the ſtatute of limitations, or the —_— ou 
ed in equity by analogy to operate upon, for there is no forfeiture. But 
it was obſerved, in the preceding caſe, that if, after the account ſhould be 
taken in Chancery, it ſhould appear that the mortgage was ſatisfied by pet. 
ception of profits twenty years before, and that the mortgagee had com- 
nued in poſſeſſion from that time, the ſtatute of limitations would run. 
Hartpele v. But, in the caſe of Hartpole v. Walſh, where H., in conſideration d 
Walſh, 60ol. lent him by V., conveyed eſtates to him in fee, ſubje& to a proviſh 
4 Brown's that © the conveyance ſhould be void, whenever H., his heirs, ec 
oy Ca. « tors, adminiſtrators, or aſſigns, ſhould, on any laſt day of June or l. 
hs, * cember, pay unto V, or his heirs, the ſum of 600l.;“ and it was ag 
by the indenture, that JF. and his heirs ſhould receive the yearly rent 
the premiſes in lieu of his intereſt; with a view to which, poſſeſhon n 
delivered to him; and afterwards H., in conſideration of 2300! pad N 
W., granted and conveyed the premiſes compriſed in the former mow 
gage, together with others, to him, his heirs and aiſhigns, and covenantel 
that, whenever W. ſhould give to him, his heirs or aſligns, eight 
months notice by letter in writing, requiring payment for the 2300ʃ, K 
his heirs or aſſigns, ſhould pay the {ame with intereſt within eight 
months after ſuch requeſt ; and . was in like manner let into poſſe 
of the laſt-· mentioned premiſes ; a bill for redemption brought, after 
lapſe of one hundred years, was diſmiſſed, and that decree for diſmi 
a affirmed in the Houſe of Lords. 
Proctor v. Where a bill was to redeem a mortgage made in 1642, it appeared i 
Cowper, mortgage entered in 1650, and there were three deſcents on the dee 
» aVern.377% ant's part, and four on the part of the plaintiff; but, the length of ut 
being anſwered for the greateſt part by infancy or coverture, and u 
count having been made up by the mortgagee on a bill brought by * 
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1686, to forecloſe, the court decreed a redemption and an account from 


the foot of the account in 1686- | * : 
Where a mortgage was made in 171 3, and the clerk to the ſolicitor for 2 

the mortgagor, in order to pay off the mortgage, ſettled an account, in * 333. 

1730, of what was due · for principal and intereſt, and no further proceed - 

ings were had; yet that was held dy Lord Hardwicke, on application in 


1742, to ſave the right of redemption. - | 

Any act of the mortgagee, by which he acknowledges the tranſaction . 
to be a mortgage within twenty years, will take the caſe out of this rule ; Ca. Ch he 
u, by deviſing the money in caſe the mortgage ſhould be redeemed, or ex- fia. 
hibiting a bill to forecloſe. ; : 

So, a man, taking notice by a will, or any other deliberate act, that he 
15 mortgagee, will take the caſe out of the rule that a mortgagor ſhall not 
edeem after forty years. 

A ſurrender was made by P. to M., the reconveyance to be to ſuch Perry v. 
ſes a8 P. ſhould direct, or to himſelf in fee. There was a ſubſequent ſur- „ Bro Rep 
endet to the uſe of himſelf for life, remainder to his wife for life, remain- Chan. 397. 
zer to M. in fee, ſubje& to the truſts of the former conveyance. Under 

eſe conveyances P. enjoyed the eſtate without paying intereſt until the 


year 1751, when he died, and after his death his wife enjoyed in like 


10 manner during her life. In the year 1751, upon the deceaſe of the buſ- 
1 ad, part of the ce were ſold, and the wife joined in the convey- 
"ſo. 1c. She dying ſoon after, A. took poſſeſſion, and held the ſame with- 
er any account to 1765, and from thence to 1779 no act was before the 


ourt to ſhew under what title M. held. In 1776 a bill was filed to re- 
leem, In the firſt anſwer put in 1780, M. denied that he held as a mort- 
agee, and claimed to hold by title under the ſecond deed, In the ſame 
ear the converſation paſſed, which was conſidered as a declaration, that 
M. beld only as a mortgagee. It was a converſation between the ſon of 
b. and M., in which M. aſked the ſon, why his father did not pay the mo- 
; to which be anſwered, becauſe he was ſo poor that he could not pay it. 
be reply of M. to this was, he was ready to ſettle the matter without ſuit, 
In amended bill was afterwards filed, and the cauſe was heard at the 


or b. olls, and on the above evidence being read, a redemption was decreed. 
_ u. upon appeal to the Chancellour, the decree was reverſed, on the 
wii dund that the ſecond canveyance muſt have been in conſequence of a new 
on ws RP ©<ment, not a mode of keeping up the mortgage; as otherwiſe the 
ad U ongagee would have got the equity of redemption for nothing, and the 
r no I would have eſtates for life, ſubje& to the mortgage money, which was 
eue than they were worth: the words “' ſubje& to the truſts” muſt 
right erefore mean, ** ſubje& to the life eſlates of the mortgagor and his wife.” 
od, L d if it was conſidered as matter of title, the rule did not apply. If 


bad been the ſurrenderor, (which he ought to have been) it could not 

re deen, that a converſation ſhou'd defeat a clear act. Then there was 

ence of a clear poſſeſſion in P. and his wife. After her death the M.'s 

* the eftate, and treated it as their own. On the whole the Chancel- 

7 vas of opinion, that the ſurrender was ao inſtrument of title; and the 

ree was reverſed. 

90, where a bill was demurred to, becauſe it was to be relieved againſt White v. 


defend 
4 rnge after forty-one years, yet, on a promiſe being proved that the Pigeon, 
ind u Bagor ſhonld be at liberty to redeem after twenty-ſeven years, the de- bill, 


ner was diſallowed; becauſe, though forty-one years had paſſed ſinee the 
mortgage, 
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mortgage, yet but fourteen had elapſed after the time agreed for redemp. 


tion. | 
Conway v. So, a mortgage was decreed to be redeemed upon the foot of an account 
voor 4 ſtated | previous to the mortgagee's entering upon the premiſes, notwith. 
8 dg ' ſtanding he had been in poſſeſſion forty years; the huſband of the heir of 
Vin. vol. 5. the mortgagee having entered into an agreement with the heir of the mon- 
p. 505. gagor, about ſeven years before the bill for redemption came to an hearing, 
Ca. 5.2 Eq. for the purchaſe of the equity of redemption. For although, for reaſons 
Fly gs £ ſufficiently evident in the caſe, the court refuſed to decree a ſpecifick per- 
738. Ca. 2. formance of that agreement, yet it ſeems. to have been conſidered, as a 
admiſhon by the mortgagee, that, at that time, he conceived the mortgs. 
gor had a right to redeem, which, occurring within ſeven years of the time 
of exhibiting the bill, brought this caſe within the reaſoning of that imme. 
diately preceding. a f 
Palmeretal. Upon the ſame principle, a redemption was decreed upon a bill fled 
4. 2 fifty- ive years, after the original mortgage, and forty-ſeven years after the 
Parl. Ca, mortgagee got into poſſeſſion, after five ejeAments brought to defeat his eſ. 
194- tate by a title paramount, and after refuſal by four different anſwers to come 
to an account upon the foot of the mortgage, and to redeem. For, the 
non-redemption for thirty-eight years of the time elapſed, being accounted 
for, by having been occupied in different ſuits brought by the contending 
parties, a period of ſeventeen years only had run out between the time of 
ſettling that diſpute, and the exhibiting the bill to redeem. 
Proctor v. And if the mortgagee ſubmit to be redeemed, time will be no bar. Thus, 
3 Rep where a bill was brought to redeem after the mortgagee had been in poſſeſ. 
140. ſion from 1707 to 1732, the year in which the bill was filed ; and the de- 
fendant (it being a family affair) ſubmitted by his anſwer to be redeemed, 
notwithſtanding the length of time; Lord Hardwicke, though be ſaid be 
ſaw no colour for the redemption, yet, on the defendant's ſubmiſhon, de- 
creed an account of what was due for principal, intereſt, and coſts, and 
directed the plaintiff to pay the ſame in ſix months after the Maſter's report, 
or, in default, the bill ro be diſmiſſed without coſts. | 
Rakeſtraw There will be no bar, if the mortgagor remain in poſſeſſion. Thus, 2 
v. Brewer, perſon had chambers in Gray's Inn, and mortgaged them in 1687, but cob- 
33 tinued the poſſeſſion till 1700; at which time an order of the Bench wa 
— del made to deliver poſſeſſion of the mortgaged premiſes to the mortgagee; 
upon part of which he entered; but, as to the other part, che mortgage! 
continued in poſſeſſion till 1708, when he died, leaving the plaintiff an in- 
fant, who came of age in 1714. From the death of the mortgagor, the 
mortgagee had poſſeſſion of the whole. A bill was brought to redeemi0 
1726, and it was ſo decreed at the Rolls, and the decree was affirmed by 
Lord Chancellour King, who ſaid nothing was more clear than that, if be 
mortgagor was in poſſeſſion of any part, he ſhould be admitted to redeen 
the whole; for part of the chambers he might redeem as being in pofſeſion 
thereof, and part he could not, ſeparately from the whole; therefore be 
ſhould redeem the whole. If the mortgagee were in poſſeſſion for 20 yea 
and no intereſt paid, there ſhould be no redemption allowed. - In this 
the mortgagor was in eee N of part till 1708; from 1708 till 17% 
the plaintiff was an infant, ſo that was accounted for, and from that un- 
| it did not amount to 20 years. | LA, 
Yates v. On a bill brought to redeem a mortgage of long ſtanding, an objecio0 
| Hambly, was made for want of parties; namely, that as there bad been an 22 
2 Alk. 237. conyeyance made of this eſtate by the mortgagee without any clauſe ol e 
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demption, with ſeveral limitations over, the perſons in remainder under, 
this conveyance. ought to have been parties. Ez curiam— When a 


mortgagee, who has a plain redeemable intereſt, es ſeveral convey- 


ances upon truſt, in order to entangle the affair, and to render it difficult 
for a mortgagor or. his repreſentatives to redeem, then it is not neceſſary 
that the plaintiff ſhould trace out all the perſons who have an intereſt in 
ſuch truſts to make them parties. But, where the redemption depends 
upon equitable circutnſtances, and the plaintiff is not in the common caſe 
of redemptions, and where the mortgagee in fee has made an abſolute con- 
veyance with ſeveral limitations and remainders over, the decree cannot 
be complete without bringing at leaſt the firſt tenant in tail before the 
court. | | 
H. the elder, and A. the younger (his ſecond ſon) by ſurrender, con- 
veyed the reverſion of copyhold eſtates (after the deceaſe of H. the elder) 
to B. in fee, ſubject to redemption on the payment of 3o/. and intereſt, and 
B was admitted tenant to the land. The eſtate was afterwards charged 
with a farther ſum lent to H. the elder, and H. the younger by B. Then 
H. the younger, who ſurvived his father, deviſed the eſtate to S. Hi., ſub- 
jet to the mortgage, and died. Afterwards S. H. ſurrendered the fame 
eſtate, ſubje& to the firſt mortgages, to F. in fee, to ſecure the repayment 
of a ſum borrowed of F. by himſelf. And by a deed bearing even Yate 
with the laſt-mentioned ſurrender, the uſes thereof were declared to be in 
truſt to ſell the ſame, and in the firſt place to pay himſelf the money by him 
advanced, with intereſt, and to pay the ſurplus to S. H., his heirs, exe- 
cutors, or adminiſtrators. F. was admitted tenant to the lord. Then 
B., the firſt mortgagee, entered into poſſeſſion of the ſaid copyhold eſtates. 
§. H. died, leaving R. H. of Baltimore, in the province of Maryland, his 
heir at law. F. filed a bill againſt B. and R. H., charging the latter to 
de abroad in America, and praying an account of what was due to B. for 
principal and intereſt, and that B might account for the rents and profits, 
and pay to F. what (hould appear to be due to him, after paying ſuch prin- 
cipal and intereſt; and in caſe that ſhould not be ſufficient to ſatisfy F.'s 
demand, that the eſtate might be ſold, and proper parties join for that pur- 
poſe, and F. be paid out of the purchaſe-money, and the reſidue paid and 
applied as the court ſhould direct. B. by his anſwer acknowledged the 
poſſeſhon, and ſaid, that he was ready to account to ſuch perſon as ſhould 
appear to be entitled to the equity of redemption ; but that he did not 
know who was ſo entitled, not knowing what was become of T. H, whe- 
ther he was living or dead, or whether he was ever married, or had left 
any child or children. One queſtion which aroſe in the cauſe was, Whe- 
ther there were proper parties before the court, the ſuppoſed heir at law of 
7. H., the mortgagor, being in America, and his perſonal repreſentative 
not being before the court? On the part of F. it was inſiſted that there 
were ſufficient parties; that B. had the real pledge in his hands, and al- 
though there might be a contract between the heir and the executor, that 
did not aſſect him. Between the firſt and ſecond mortgagees, it was not 
neceſſary to make the mortgagor a party. All the decree was redemption 
of the firſt mortgage, and a conveyance to the ſecond, not on account of 
rents and profits, unleſs the mortgagee was in poſſeſſion. That neither the 
mortgagor, nor the firſt mortgagee were hurt by its being unneceſſary to 
the morigagor a party to the bill between them; for the firſt mortga- 
gee was liable to no farther account to the original mortgagor, the ſecond 
mortgagee being bound only to make him juſt allowances, and if he ſhould 
Vor. VII. U | do 
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do otherwiſe, being liable. to all charges which might have been made 
againſt the firſt mortgagor in his account with the original mortgagee. $4 - 
per curiam—It is impoſſible that a ſecond mortgagee ſhould come into this 
court againſt the firſt mortgagee, without making the mortgagor or his heir 
4 party. The natural decree is, that the ſecond mortgagee ſhall redeem 
the firſt mortgagee, and that the mortgagor ſhall redeem him or ſtand 
forecloſed. It therefore muſt be neceſſary to have the real repreſentative 
before the court, though it is not neceſſary to have his perſonal repreſen- 


' tative. . 
Hill v. Where a mortgagee aſſigns without the mortgagor's joining, the heir of 
aj 9 the mortgagor, on preferring a bill to redeem, has no occaſion to bring the 


- my 


will be deereed to convey. 


Lockwood Where the mortgage is of money in the ſtocks, or the like, no decree of 
„ Ewer, forecloſure is neceſſary; therefore, where a bill was brought in 1729 by 
2 Alk. 303. the plaintiff, to redeem the ſum of 2500/. Eaft-India ftock, transferred 
ny . to the defendant in 1708, for the ſecuring the ſum of 2000). and intereſt; 
on the laſt- the defendant having executed a defeazance, whereby he obliged himſelf 
mentioned to transfer the ſtock on payment of the 2000. and intereſt, on the 2d of 
caſe, that July following the mortgage of it; the Lord Chancellour ſaid, this waz 
2 à very plain caſe for the defendant- In a mortgage of land, a hill of fore. 
elapſed be- Cloſure ought to be brought, but on a mortgage of ſtock, it was not ne- 
tween the ceſſary, and therefore a ſtrong reaſon for the mortgagor's departing from 
re 0 the right. And the ſtock having increaſed in value, which is a mere acci- 
_ _ 23mg dent, will be no inducement to a court of equity to decree a redemption, 


aſter which, it will be ſhewn hereafter, a court of equity refuſes its aid to a mortgagor, unleſs un- 
der ſpecial circumitances. 2 Pow. Moitg. 284. | 


original mortgagee before the court, for the aſſignee as ſtanding in his place 


Pg — 


Lowe v. If there be ſeveral mortgagees of an entire thing mortgaged, chey mult 


3 all be made parties to the bill of forecloſure. This was held to be neceſ- 


Rep. Ch. ſary in the caſe of Lowe v. Morgan, where a ſhare of Covent - Garden thes 


368. tre having been mortgaged, the mortgagee aſſigned the mortgage to a trub 


tee, in truſt for three perſons, who contributed equal proportions of the 
money. One of the three filed a bill to forecloſe the equity of redemption. 
The cauſe was opened as a common bill of forecloſure, and the o- 
dinary decree pronounced; but the Regiſtrar finding ſome difficulty n 
drawing up the decree, applied to the Lord Chancellour, who ſaid, it ws 
a new caſe in reſpect of their being joint-tenants, and that it would be in- 
poſhble for one to forecloſe, without making the other two parties. 
| cauſe therefore ſtood over for that purpoſe, 
Hobart v. In a bill to forecloſe, the caſe was: A. made a mortgage for a term a 
8 P fve hundred years, for ſecuring three hundred and fifty pounds and inter 
il. 043- to B., who, ſo long before as 1705, aſſigned the term to C., redeemable 
by himſelf, on the payment of 3000. B. died; C. brought a bill againſt 4 
to redeem, or be forecloſed; and though but a derivative mortgagee, d 
he did not make the repreſentatives of B., the original mortgagee, parts. 
Et per cur. Here is plainly a want of proper parties; B. had a right 
redeem C.; and to prevent another account, as to what is due upon de 
original mortgage, his repreſentatives ought to be before the court. 
2 Fo Coutts of equity will never decree a forecloſure, until the period limite 
ee for payment of the money be paſſed, and the eſtate, in conſequence there 
1 Vern. 232, of, forfeited to the mortgagee ; for it cannot ſhorten the time given by en 
8. C. fra. preſs covenant and agreement between the parties, as that would be ® 


Alter the nature of the contract, to the injury of the party affected *. 


— 


On a bill for forecloſure, the title of, the mort cannot be inveſti- Anyon- 
dated; but he will be left to purſue legal means to eltabliſh/it. And, there. 299%? Ch. 
fore, where a mortgagee ſued to have his money, or that the defendant 
thould be barred of his equity of redemption ; it happened that, by ſubſe- 
quent orders, poſſeſhon was directed to be given to the mortgagee, and 
contempt proſecuted for not delivering it accordingly ;' upon which, the 
heir of the mortgagor ſet forth a title in his examination, that the mortga- 
gee would have debated, but he was not admitted; it being inſiſted, that 
the courſe of the court, upon ſuch a bill, was, and the court could go no 


PG 


gee to ſuch title as he had at law, but could not amend it; which the Lord 

Chancellour agreed to, and diſcharged the contempt. | | 

A mortgagee may bring an ejectment, at law, at the ſame time that he Booth v. 

hath a bill of forecloſure depending; for he will not be prevented from _— 

purſuing all his remedies for the recovery of his debt. " _ 
But ſpecial circumſtances may ariſe, which take the caſe out of the 

common rule, and induce the court to grant an injunction, to ſtay proceed- 

ings upon the ejectment. Thus, where a bill was brought by the plaintiff bid. 

againſt the defendant, for an account of the rents and profits of an eſtate, 

during the time that he was guardian to the plaintiff*s brother, and for an 

injunction to ſay proceedings upon an ejectment for the poſſeſſion thereof, 

it being mortgaged to him; the court, becauſe he was proceeding to fore- 

cloſe the Equity of redemption, it being entangled with an account of the 

perſonal eſtate, agreed to grant an injunction, provided the plaintiff con- 

{cated to give ſecurity to redeem. | bh 
Although a mortgagee be, of right, entitled to a decree for forecloſure, Saunders v. 

after the eſtate becomes forfeited, if he act fairly, yet, if there be any in- Dehew, . 

juſtice in the caſe, the court may refuſe ſuch decree. Thus, where a a 9-27 y 

mortgagee, having notice of a voluntary ſettlement, procured the trultees 

of the eſtate to convey to him to protect his incumbrance; the court, on 

a bill fled by him to forecloſe the children claiming under the ſettlement, 

refuſed to do ſo; ſaying, that if he might be ſuffered to protect himſelf 

dy getting in the legal eſtate, they would not carry it on by a decree in 

equity to forecloſe. ; | 
A mortgagee of a copyhold eſtate, who is not in poſſeſſion, may exhi- Sutton v. 

bit his bill againſt a mortgagor, before admittance, for a decree of fore- Stone, 

cloſure; and, after he has obtained ſucha decree, may bring his ejectment . Ak. 10x. 

for the poſſeſſion of the mortgaged premiſes. 


thing as praying to redeem, for redemption is the proper relief; and if, One : 
upon a reference to a Maſter to ſee what is due for principal, intereſt, and m/s ng 
colts, the plaintiff does not redeem the mortgagee, the court will, on his 4 Alk. 267. 
application, diſmiſs the bill, as againſt him, which is equivalent to de- 
creeing a forecloſure. | a Eh 
If the heir of the mortgagee exhibit a bill to have the mortgagor pay the Freak v. 
money, or, to be decreed to make farther aſſurance, and be forecloſed of Hrarſcy, 
redemption; it is a good cauſe of demurrer, that the executor of the mort- 1Ch.Ca.51. 
pagee, who may have title to the mortgage-money, is no party. 64-46 

And, fince it has been determined that, in all mortgages, the money Meeker v. 

ongs to the executor or adminiſtrator, and not to the heir; if it comes Tanton, 
out, upon the hearing, that the executor or adminiſtrator are not parties, 2Ch. Ca. 29. 
the plaintiff in the cauſe cannot be permitted to proceed. 

} U : The 
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farther than, to take away the equity of redemption, and leave the mortga- | 


Where a mortgagee is made party to a bill, praying relief is the ſame Cholmleyy. 


„VVV . 


Duncomb The executor of the mortgager need not be party; for where, on a hill 
.v. Handley, brought by a mortgagee againſt the mortgagor to forecloſe, it was objed. 
3 P. Wms. 8 83S * 3 ject 
345 in 0066 ed, that he ought to have been a party, as it did not appear, but that he 
might have paid the debt; it was held by the Maſter of the Rolls and the 
- Regiſtrar, that there was no neceſſity to make him party; becauſe, the bill 
being only to ſorecloſe the equity, the plaintiff need only make him a party 
that had the equity, vis. the heir; and the courſe was ſo; neither wa 
the mortgagee any ways bound to intermeddle with the perſonal eſtate, or 
to run into an account thereof; and, if the heir would have the benefit of 
any payment made by the mortgagor or his executor, he mult prove it, 
Clarkſon v. Butaf orecloſure, obtained on a bill exhibited by the heir at law, vill 
Bowyer & he binding, although the executor or adminiſtrator. be not a party; for 

al. 2 Vern - 8 8 1 85 party 
66. If the executor or adminiſtrator of the mortgagee ſhould afterwards come 
againſt the heir of the mortgagee, to have the benefit of the mortgage, the 
heir, in caſe the land be worth more than the money, may pay him the 

1 money, and take the benefit of forecloſure to bimſelf. 

Globe etux. Where the heir of the mortgagee had forecloſed the mortgagor, the ex. 
0 5 of .cutor of the mortgagee being no party; upon a bill by the executor, 
Cited in the againſt the heir of the mortgagee, and againſt the mortgagor, the land 


laſt caſe. was decreed to the executor. | | 
But it is ob- | 

. {-reable that, in this caſe, the heir made no offer to pay the mortgage money to the executor, 
whih is the baſis of the reſolution in the tormer caſe, * 


Senhouſe v. A plea of a decree for forecloſure in the common form, with an averment 

mo of non-payment of the money, ©'c., but no final order for forecioſure, on p- 

888 peal from Lord Xing, was held not to be good; for, although ſuch plea, 

| and length of time, might be a good defence, yet, as a plea, it could not 
ſtand for want of a final order. 5 . 

Anony- + On a decree to forecloſe. at a period certain, the computation of time 

mon ar muſt be according to calendar months, and not according to lunar 


nord. 324. 
2 Eg. Ca. Abr. 605. p. 38. S. C. | | | 


* Ark. 101, Although where there is a clear tenancy in tail, there is no occaſion for 
the remainder-m77's being a party to a bill of forecloſare, yet, if there be 

1 an expreſs eſtate for life, the remainder. man ought to be a party. 

. v. Jen- If there be many incumbrancers, ſome of whom are not made parties i 

ings 4 al. a bill to forecloſe, the plaintiff, in the bill, may notwithſtanding forecloſe 

2 Vern 518 ſuch defendants as he has brought before the court. 

8 But thoſe not parties to the ſuit, will not be bound by ſuch decree. 


Ch. $4. S. C. Nelſon's Rep.71. TEL, 


Haw v. vi- If there be tenant for life, reverſion in fee, and he in reverſion mort 


2ures, 1 Ch. gage his eſtate in fee, and the mortgagee deviſe it, the deyiſce may big b 

wn , his bill to forecloſe againſt the mortgagor, and need not make the heir of ; 

| T = the deviſor a party; becauſe he hath no intereſt io the land, it being all d 
Abr. 318. 5. t par ! | 

viſed away from him ; and therefore the deviſee need only foceclole tht \ 

| mortgagor. 3 . s 

Sy ton v. So, where there is a clear tenancy in tail, there is no occaſion ſor ibe tt : 

F 


tone, . mainder-man being a party to a bill of forecloſure ; but, if there be an & 
a Ack. 101. preſs eſtate tor life, the remainder-man ought to be a panty. 
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On a motion to ſtay the proceedings in an ejectment brought by a mort- Goodtitle v. 
inſt a mort the latter paying principal, intereſt, and Poe, 

gige again gagor, op t! Pig eee, , Term 
colts, it appeared that the mortgagor five years before, by agreement un- Rep. 185. / 
der ſeal, in conſideration of a certain ſum, had agreed to convey the eſ- 
tate to the mortgagee abſolutely, and that a ſum of money due from the 
morigagor to the mortgagee ſhould be deducted out of the purchaſe-money 
ſo to be paid; and that ſeveral. applications had been fince made to the 
mortgagor to complete the purchaſe, which he had refuſed. It was con- 


tended therefore, that under the proviſo in the ſtat 7 G. 2. c. 20 f 3, (a). (a) Vel. 3. 


the mortgagee had no right to the benefit of the ſtatute z and ſo thought pag. 98. 
the court ; — 
But in a former cafe, where the like obſection was made to ſuch a mo- Skinner v. 
tion, the court permitted the redemption, and that after time taken to rec £1 | 
conſider of it, becauſe it appeared that the mortgagee had not tendered to fide or tears 
the mortgzgor a deed of conveyance for execution, and that no bill in equity 
was brought. © iq | 
Huſband and wife, ſeiſed in fee in right of the wife, mortgaged for a term Corbett v. 
of years, and levied a fine to the uſe of the mortgagee, his heirs and aſſigns, poop 728 
ſubje& to the proviſo for redemption. They afterward conveyed the equity 253. 
of redemption by leaſe and releaſe to the mortgagee. 'Che mortgagee remain= 
ed in poſſeſhon as complete owner for more than twenty years, during 
the life of the huſband, tenant by the curteſy, from whom he bad got- 
ten the conveyance The heir of the wife was allowed to redeem 
notwithſtanding this lapſe of time. By attending to the different. 
rights of the mortgagee it appears, that he ſtood in the place of the 
tenant- by the curteſy of the equity of redemption; for he claimed 
to hold under him by the laſt conveyance, and immediately upon taking it 
he entered into poſſeſſion; in that character it was his duty to keep down 
the intereſt of the mortgage: uniting theſe two characters, he is to be con- 
bdered as having ſupported the different rights and diſcharged the duties of 
each. In the general caſe, a preſumption ariſes from no payment of the 
ſurplus rents being made, nor account delivered for ſo long a period of 
time as twenty years: here, the preſumption cannot ariſe, becauſe it was 
the ſame perſon to pay and to receive: the caſe does not therefore fall with- 
in the general rule. | 
Where a mortgagee, who had gotten poſſeſſion by ejectment, ſued at law Rees v. 
on the covenant — non-payment, and was · proceeding in a ſuit in equity to Parkinſon, 
forecloſe ; a motion was made to reſtrain him from proceeding at law: Anltr. 497. 
but the court ſaid, the plaintiff is regular in his proceedings; we cannot 
_ him of the benefit of his action, unleſs the defendant will bring ia 
money. ' 
To a bill againſt the deviſee of mortgaged premiſes by the heir of the Lake v. 
mortgagor, charging acknowledgments that the eſtate was holden in mort- TT ; 
ge, and that accounts had been kept; the defendant put ina plea of poſe 1, 1 IN 
elbon for fifty years, under conveyances from the mortgagee. | The plea = Lord 
vas ordered to ſtand for an anſwer, and the benefit of it ſaved to the hear- Chaucellour 
ing. x | referred tu a 


N 5 caſe before 
Sir Thomas Sewell. The title of the eſtate in that caſe had come into two different hands; the 


Part in the hands of one family was held irredeemable': as to the other, the mortgagee had kept 


accounts, and there was a deviſe of it as a mortgage + the redemption was opened as to that after 
a great number of years. ON , _ 
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(F) Mortgages and their IZignees, how to ac: 
count, and what Allowonces to made. 


RBlacklock If the mortgagor make proof that the eſtate was let at ſuch a price, whill 

v. Barnes. in the hands of the mortgagee, that will be deemed the rate at which it 

Sel. Ca. Ch. as let the whole time, unleſs the mortgagee ſhew the contrary, which it 

33. is in his power to do, as being let by him. s | 

Boni hon v. Where mortgagees or truſtees manage the eſtate themſelves, there is no 

ee allowance to be made them for their care and pains; but if they employ a 

3 Ack. 518. ſcilful bailiff, they will be allowed ſuch ſums as they have paid bim; for 
maRejnan is not bound to be his own bailiff, | | 

French v. And though there be a private agreement between the mortgagee and the 

_ mortgagor, for an allowance for the mortgagee's trouble in receiving the 

rents and profits of the eſtate, yet the court will not carry it into execution, 

e equity will not allow him any more than his principal and iatereſt. 

8 Ack. 518. A mortgagee in poſſeſſion is not obliged to lay out money any farther 

N than to keep the eſtate in neceſſary repair; but, if a mortgagee hath e ; 

98 pended any ſum of money in ſupporting the right of the mortgagor to the 

| eſtare, where his title hath been impeached, the mortgagee may certain- 

ly add this to the principal of his debt, and it will carry intereſt. | 


Page 659 4 | | 
(It wa. decreed,) This cauſe was firſt brought to a hearing before 1.ord Chancellour Nottine. 
ham, on the miortgagee's biil to foiecioſe, and he being of opinion, thatithe two per cent, ſhould 
go towards ſinking the principal, the then p'aintiff diſmiſſed his bill. Afterwards, the mor' ga- 
r brought his bill to r deem, and that coming to a heating before the 1,4 Chancelour [effries, 
— was of opinion, that the eight per cent. being paid, and received as inte reſt, no part of it ovght 
to be applied to ſink the principal; and that the ſtatute had no retro ect beyond 1670, but Lek 
ed forward to contracts aud agreements then af er to be made, and not to any contract or agre*+ 
ments before that time, and decreed the account to be taken accordingly. 2 Vern. 78. But. 
upon a bill of review, R. wlinlon and Hutchins, Lords Commiſſichers, held, that the gecree 
ſhould be reverſed, agaioſt Lord Trevor. 2 Vern, 145. |: ſeems, however, to be now {tt ud, 
that the ſtatute of 12 Ann. c. 16. which reduces the intereſt of money ta 50 per cent. has not 3 re. 
troſpect to any debts contradted before, but that they ſhall carry intereſt according to the inter 
allowed, or agreement made at the time when the debt was contracted. - 1 Eq Ca. Abt. 286. 


1 Chan. Ca, But the account between the mortgagee and aſſignee will not conclude 
68... the mortgagor; but it will be referred to the Maſter to ſee what was 
really due, on making the aſſigument, and what money was -wdial'y pad 
thercon. | 
1 Vez. 164. An account on a bill to redeem or forecloſe, taken in in a cauſe, in 
which tenant for life of the equity of redemption is party, and when 0 
other perſon is entitled, will be binding on any contingent remainder- man, 
when his title afterwards veſts ; non ſhall he open it, unleſs fraud or erro"s 
are ſhewn therein; for thereby accounts upon mortgages, to which all who 
can claim the equity of redemption are parties, would often be infinite, * 
But, if a reaſonable objection be made againſt ſuch account, the court will 
ſo far open it But the court will only give leave to ſurcharge and ff 
the account; which often happens upon ſettlements, where there i te. 
nant for life with limitations in remainder, upon à bill for an accu 
when none but, tenant for life is in being, a child afterwards coming in je 
t ſhall, if no fraud, only have liberty to ſurcharge and falſify. | 
Knight v. And where a man made a mortgage, and, after a forfeiture for non pay: 
| Baratield e ment of the mortgage-money, married, and conveyed the equity of 1% 


wh Vera. demption to truſtees, to the uſe of himſelf for life, remainder to bis wife for 


„ ou £5. tv or Bd 


MORTGAGE. 


her jointure z and afterwards became a bankrupt ; and the commiſſioners 
aſſigned the equity of redemption in truſt for the creditors, and the aſſignees 
ſtated an account with the mortgagee : The jointreſs brought her bill to be 
relieved againſt this account, alleging, that it was not fairly ſtated, but that 


the aſlignees, by combination with the mortgagee, had allowed more money 


than was really due on the mortgage, and the defendant pleaded this 
ſtated account: per Lord Keeper, the aſſignees ſtand in the place of the 
huſband, and the account by them ſtated ought to be as concluſive as if it 
had been ſtated with the huſband ;. and the bill is not right in charging a 
general. fraud.in the ſtating of this account, but the plaintiff ought to have 
aſſigned particular-errors in the account. | ; 
Where, upon the aſſignment of a mortgage, the debt was ſtated between woof 2 
the aſſignee, the mortgagee, and ſome of the coheirs that were looked upon 5 po — 
to have a right to the redemption; it was inſiſted, that this ought to con- x Vein. 168 
clude the plaintiff, who claimed as deviſee under the will of the mortgagor, Ira, 427. 
as a ſtated account : but he being no party thereto, that was over-ruled by 
the court. . 
An aſhgnee, after ſeveral aſſignments, will not be obliged to account 
for profits before his own time. Thus, where on a bill to redeem a mort- Pearſan v. 
gage made in 1632, it was inſiſted by the defendant, that he came in as an * _ 
aſhignee at the third hand, and therefore that it would be hard to put him 102. 


to an account chen; the Lord Keeper ſaid, that as there had been oo ſtint 


put to the time at which a mortgage was to be redeemed, the defendant 
ſhould account; but, in regard he came in at an old hand, it ſhould not 
be taken, but ſo far only as went in diſcount of his money, not for the ſur- 
uſage. n 

p 80 where lands were extended in 1625, and held in extent, and then Cloberfy v. 
a bill was exhibited to redeem, and the lands not being redeemed, that bill Symonds, 
was diſmiſſed in 1641 ; afterwards, he who had the extent, by virtue-of ? * 
the diſmiſhon, ſold the premiſes to the defendant, and the plaintiff having G4 
ſince bought the equity of redemption, came to redeem ; the court, not- 
withſtanding the diſmiſhon, and length of time, ordered an account from 
the purchaſe, not from any time before, but till then the profits to go agaiaſt 
the intereſt, ; 

An account taken by a Maſter upon a decree in a bill of reyivor, Badham v. 


brought by an infant heir, will bind the heir, unleſs he can ſurcharge or Odell, 
falſif 4 Brown's 


5 | Parl. Ca. 
447. 8. C. infre 


Where the yearly rents and profits of an eſtate in mortgage greatly ex - Gould v. 
ceed the intereſt of the money lent, reſts are annually made on making up Tapered, 
the account, and the ſurplus applied, to ſink the principal. But as this is 
often attended with great hardſhips to mortgagees (eſpecially when the ſum 

is large, and the mortgagee forced to enter upon the eſtate, and then can 
only ſatisfy his debt by parcels, and is a bailiff to the mortgagor, without 
falary, ſabjeA to an account) the Maſter is not obliged, on every ſmall 
excels of intereſt, to apply it to ſink the principal; nor bas the court ever 
laid it down as an invariable rule, that the Maſter muſt always, in taking 
ſuch account, make annual reſts, 


It is the ——_—_ of the court of Chancery, in decrees againſt a Balſtrode v. 


mortgagee upon a bill for redemption, or againſt an executor to account, to Pradley, 
direct it with future words, to wit, to account for what they have received, 


or might have, ihn bad not been far their own default 3. and yes if the per- ; 
N | 7 


2 Atk. 534. 
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ſon, decreed th account, receive any thing ſubſequent to the decree, it is 
inquirable before the Maſter, and the defendants in ſuch caſe mutt bring 


=_ 


ſuch ſums ſo received to account. Fe | 

Baddam v. Thomas Odell, an infant, to whom the equity of redemption of a mort 
Odell an in- page for years deſcended on the death of his father, (who had exhibited his 
e dill in the court of Exchequer in Treland, againſt the mortgagee and his af. 
| rice hi Hignee, to redeem the premiſes, and for an account of the money due on the 
guardian, mortgage, ) filed his bill of revivor; the cauſe was heard, and the court 
4 Brown's decreed, that it ſhould be referred to the Remembrancer, to ſtare and ſet. 
Perl. Ca, tle an account: who made his report, that 1883“. 187. was due for 
*. principal and interg, which, there being no objections made, or excepti. 
ons taken thereto, was abſolutely confirmed. - And the cauſe coming on 

for farther bearing, it was decreed, that upon the mortgagor's paying the 

ſum of 1883/. 18s. ſo reported due, with intereſt for the ſame, from the 

time of the report being confirmed abſolute, the premiſes ſhould be recon- 

veyed, and all bonds and ſecurities delivered up. Afterwards, Odell ne- 

glecting to pay the money reported due, or any intereſt for the ſame, the 

N who had likewiſe had a ſuit depending, filed an amendment 
and ſupplemental bill, in order to have the benefit of the decree, by a ſale 
or ee forecloſure ; and therein, in regard the account of what was 
due on the ſaid mortgage had been ſtated in the former cauſe, prayed to 

- have the benefit thereof, and that the account ſhould be taken, in his pre- 
ſent ſuit, on the foot of the report or decree made in the former ſuit. - To 

this bill Odell put in his anſwer, and thereby, amongſt other things, admit- 

ted the former report, decree, and proceedings; but inſiſted that, appre- 
hending he was much aggrieved by thoſe proceedings, he choſe to have his 

/ bill, upon which the ſaid decrees were made, diſmiſſed, rather than ſubmt 
thereto. Afterwards, the cauſe came on to be heard, when the court de- 
elared, they were of opinion that the defendant, the minor, was not to be 
concluded by the account taken in the ſaid former cauſe ; but, that the 
plaintiff was entitled to an account, as between mortgagor and mortgagee : 

and therefore decreed, that it ſhould be referred to the Chief Remembranc. 

er, or his deputy, to audit, and ſtate an account between the plaintiff and 
"defendant, on the faot of the mortgages and ſecurities in the pleadings men- 
tioned, in which accoum both parties were to have all juſt allowances. 
From this decree, the mortgagee appealed, inſiſting, that the infant ought 

to be concluded by the account, taken in the former cauſe, on a bill origin- 
ally brought by his father, revived, and carried on by himſelf, confirmed 
by ſubſequent orders of the court, and ſigned and enrolled ; and that be 

| ought not to be permitted to waiye or vary the ſame, eſpecially when nei- 
ther fraud nor error in the account were even ſuggeſted. And fo it was 


adjudged, as to that point, and the deeree reyerſed ; and it was farther 


ordered, that the account taken upon the former decree ſhould ſtand, with 
liberty for the infant to ſurcharge, or falſify the ſame ; and that, in caſe 
of any ſurcharge, or falſification, the Remembrancer ſhould dedu& ſo 
much as ought to be deducted on account thereof; and that the Remem- 
brancer ſhould carry 2 the account 17 the Jubſequent interefl, from the lime 
_ of the confirmation of the former report, for the ſum thereby reported due, 
Au ſach e made thereout as aforeſaid. ho 


* 
* 


eee On a bill, that an infant ms redeem a mortgage, or be forecloſed; it 
was decreed, upon the hearing, to an account, and that the infant ſhould pay what was reported 
due, unleſe he ſhewed cauſe to the contrary fix months after he came of age. A report was made 
and confirmed, of 26001. due: and upon a iubſequent order being made to compute noel, te 


* A 
f aA 


Me 0 | | 
OS = 
| ord Keeper doubted, whethet intereſt ought to be allowed" for the intercit.* Bennet v. Ed- 


wards, 2 Vern. 392+ ; | | | | 5 | 
1, intereſt ſhall not carry intereſt upon a mortgagor's ſigning Brown v. | "nt 
Wa, ways he admits ſo much due for intereſt ; becauſe Ne of 1 2 A A 
irlelf does not ſhew any agreement, or intent to alter the intereſt or nature 652. W | 
of that part of the debt, or to turn it into principal ; nor does it appear to 04-0 
hare ever been ſo determined ; for it ſeems, that, to make intereſt on a 
mortgage principal, it is requiſite there ſhould be a writing ſigned by the 
parties. % gate in the land being to be charged therewith. | 
Lord Keeper North was of opinion, in the caſe of Howard v. Harris, 
that if there were à covenant in the mortgage-deed for payment of the inte- 0:48 
reſt, upon which an action of debt would lie, the court would allow intereſt — 


on intereſt, though no account was taken before a maſter. In that caſe, a I ”y H 4 
mortgage for 1000/. had been made upon a reverſion ten years, and in the 2 Ch. Ca. — 
deed there were covenants for payment of the principal and 600. per annum 147 to 150. f 1 


intereſt, and 7. per annum rent was only reſerved ; and it was urged, that 8 C 1 Very 
the mortgagee, againſt whom the bill was exhibited to redeem, ought, in 194 a 
this caſe, to have intereſt _ intereſt, otherwiſe he would be a great p 

loſer. To which it was anſwered, that the bill had been filed fix years, 41 
and that the mortgagee had, by anſwer, oppoſed the redemption, andthere- If : | 
fore, from that time, he had no pretence for an allowance of intereſt for - 1 
his damages; and that it was never known in the court that intereſt upon | 1 
intereſt was at any time allowed in ſuch caſe. But the Lord Keeper was 1 
clearly of opinion, that as to ſo much intereſt as was reſerved in the body [| 
of the deed, that ſhould be reckoned principal ; for it being aſcertained by 

the deed, an action of debt would lie for it, and therefore it was reaſonable 

that there ſhould be damages given for the non-payment of that money, 

As to what had been urged, that this had never been practiſed, and that 

there was not-any ſuch precedent in the court, and that if this were to be 

eſtabliſhed for a rule, every ſcrivener would reſerve all his intereſt half- 

yearly, from time to time, as long as the money ſhould be continued out 

upon the ſecurity, which would be to change the law and practice of the 

court, and make all mortgagors pay intereſt upon intereſt; the Lord Keep- 

er ſaid, that he was clear in the diſtinction between debt and damages, and 

he ſaw no inconvenience that could enſue; it would ſerye only to quicken 

wen to pay their juſt, debts. And it was decreed accordingly thar after a 

deduction of yearly xents of the mortgaged premiſes out of the 600. a- year, 

payable for the intereſt, the defendant ſhould be allowed intereſt for the 

relidue of the ſaid Gol. a- year, for wvhich the mortgagee might have ſued at 

law, and recovered damazes. 

A bill was to have the redemption of a mortgage of the manors of B Earl of 
and H., in the county of C., which mortgage had been aſſigned to F. one Maccles- 
point was, Whether, there being great arrears due at the time of the af. feld v. Fit. 
benmept, which were paid by F., the money paid for intereſt, then in ar- 168 Shore 
rear, ſhould be reckoned principal as to him, and carry intereſt with it? 

And it was inſiſted for the mortgagor, that intereſt was never made prin- 
cipal, in ſuch caſe, unleſs the mortgagor had joined in the aſfigument; and Porter v. 
the caſe of Porter and Hubbart was cited, where, in a like caſe, it was Hubbart, 
decreed, that intereſt ſhould be reckoned principal ; but the decree was re- _ Boſs 
rerſed in the Houſe of Lords, becauſe the executor of the mortgagor was 
| "0 party. But the Lord Keeper ſaid, that precedent could not weigh 
| much with him; he was of counſel therein, and it was hard in all its cir- 

3 cumſtances. 


208 EPA | MORTGAGE. 1 
cumſtances... For although he thought it reaſonable, that the intereſt paid 
upon the aſſignment ſhould. be reckoned principal, yet he would not now 
make a new precedent. However, his Lordſhip directed the defendant; 
| counſel to ſearch for precedents, and ſaid, that if they could find any 
he would follow it in this caſe ; but no ſuch precedent could be found. 
Aſhenhutſt But, where creditors procure a decree. for ſale of an eſtate before a Ma. 
9 3 ter, and one, (by conſent of all parties entitled to the eſtate, being confirn. 
3 Rs. 27 . ed the beſt bidder by authority of the court, all the incumbrancers agree. 
ing he ſhall be purchaſer) takes an aſſignment of all incumbrances ; in thi 
caſe, he will þe a creditor of the mortgagor for the whole ſum, as well what 
he paid for intereſt due, as for principal, together with intereſt upon he 
intereſt, their conſent being the fame thing, as if they bad been made par. 
- -- _  ties*to the aſſigument. | . | | 
ProQor v. But, where C., in 1641, made a mortgage in fee of lands, worth abou 
3 30l. * annum, to C., to ſecure 3ool. ; in 1652, the mortgagee took 
116, Poſſeſſion, and in 1660 deviſed the lands to A., in 1680 the deviſee 
Trin. 1500. brought a bill to forecloſe : the wife of the mortgagor had recovered a third 
part, as dower, againſt the mortgagee, ſo that the profits did not anſwer the 
intereſt of the money, which was then 8/. per cent., and there had been in. 
fancies on the plaintiff's part for ſeveral years: the Matter of the Rolls 
* decreed the plaintiff to redeem, and pay 80. per cent. only, that being then 
legal intereſt ; and ſaid, that, though the profits were not ſufficient to an- 
ſwer the intereſt, yet the arrears could not carry. intereſt, although the 
colts and charges muſt. 255 
| 22 Te A Muaſter's report, computing intereſt, makes that intereſt principal, 
ol P. ws. and to carry intereſt ; for a report is as the judgment of the court, and ap- 
478. Prec. points a day for the payment, carrying on intereſt to that day; and the 
Ch. 5co0. party's diſobedience to the court, in not complying with the time of pay- 


3 ment, ought to ſubject him to intereſt. 


15 . 25 But the report muſt be confirmed z for where A., the defendant, inſil. 


453 480. ed that 8ool. was owing to him, and, upon the Maſter's report, only 180, 
250 if appeared due; the court ordered intereſt for that ſum, from the time of cot» 
I T's ' firming the report abſolute, and not before; becauſe, until then, it was oc 
Parl. Ca. any liquidated ſum. bs 

202. Lid. 
$66. Mofely, 27. Attorney General v. Iſlington Overſcers et al. 1 P. Wms. 376-7. 214 
Ca. Abr. 530. f | | | ; 


- 


= 


Moſely,247 Where creditors are decreed to be paid accordiny to their priority, i 
: ths eſtate is deficient, the principal only ſhall bear intereſt after the conbrt- 
ation of the report. | 

And although the report be confirmed, yet, if the ſuit be for a ſale, and un 

tio forecloſe, intereſt ſhall not carry intereſt, if there be other mortgages 

Harris v. and bond creditors, parties thereto. Thus, the plaintiff, a mortgage brougi 

a bill, in conjunction with ſeveral bond creditors, againſt the heir at lav d 

the mortgagor, for a ſale of the mortgaged premiſes, and had a decree accott 

ingly, with a direction to pay the mortgagee his principal and intereſt in ti 

' Grit place. The Maſter made a report of a ſtated ſum due, which was cbt 
firmed ; the mortgagee then moved, tb* the maſter might compute ſu 

quent intereſt and coſts upon the ſum reported due. There was not ben 

enough ariſing from the ſale, to pay the ſecond mortgagee and the bond 

. creditors. The reſt of the creditors and the mortgagor oppoſed this mov 


and endeavoured to ſhew a difference between the preſent bill and a bill a 
| 10 | forecloſut 
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forecloſure, inliſting, that, in the latter, the court ditects the Maſter to allow 
ſubſequent intereſt upon the ſum reported due, becauſe it is a compenſation 
to the mortgagee for being kept out of his money, by the court's allowing 
time to the mortgagor to redeem; but that here a ſale was directed in the 
6rſ inſlance, and the intereſt of the other creditors was concerned; there- 
fore, it would be hard to give intereſt upon intereſt in favour of one creditor 
to the prejudice of the reſt. And the Lord Chancellour allowed the diſ- 
tintion, ſaying, that it. would be rather too much to give ſuch an advan- 
tage to the mortgagee over the reſt of the creditors, eſpecially, as the mort- | 
page carried 51. per cent, and propoſed to the counſel, that, from the time 
of the Maiter's report being confirmed, it ſhould carry only 4/. per cent., in 
which the plaintiff acquieſced. 3 | 

Where the court enlarges the time for a mortgagor, or a ſubſequent Moſeley, 
mortgagee, that is a favour, for they would otherwiſe be forecloſed, and 246, 247. 
it is but juſt and reaſonable they ſhould pay for it, and that the firſt mort- 
oagee ſhould be no loſer thereby; therefore, if on a bill to forecloſe, prin- 
cipal, intereſt, and coſts, are lumped into one ſum by a Maſter ; if the 
mortgagor, or a puiſne mortgagee, pray longer time to redeem, they al- 
ways pay intereſt for the whole ſum. 

Although, according to the above caſe, a mortgagee, refuſing to receive 
his money on tender, after forfeiture, will loſe his intereſt" from the time o/ 
the tender; yet notice of paying off the mortgage muſt have been given to Hix v. Ou 
the mortgagee, at leaſt fx calendar months before, and the money muſt ts; hr 
have been tendered on the day of the determination of that notice; for , p,y, ' 
where the mortgagor omitted to tender the money on the very day on which Mortg. 256 
the notice expired, and, in conſequencethereof, the mortgagee refuſed the 
tender, the payment of the intereſt was held by Lord Hardwicke not to be 
thereby ſuſpended z; for that by the omiſſion of the mortgagor, the mortga- - 
gee was become entitled ta a farther notice of fix calendar months, at the 
expiration of which a ſtrict tender muſt be made. 

But, it ſeems, the plaintiff ought to make-oath, that the money was al- 2 3 
ways ready, and no profit was made of it; which may be controverted by * 


Ca. 206. 

the mortgagee, who may prove the contrary; namely, that the mortgagor Gyles v. 
was not ready to pay it, in which caſe the intereſt muſt run on. _ 2 7 
; . 37 . 
A tender muſt be made by a perſon aQually intereſted ; and, according- N 


y, it was ſaid by Coke to have been adjudged, Trin. 27 Elia. that, where Cro. Eliz. 
one, who was not guardian, nor was'to haye any intereſt in the land, ten- 132. The 
dered money upon a mortgage for an infant, it was adjudged a void ten- 2b9v* caſe 
der. i . 1s reported 
more at 
in 


| ; 3 
Owen, by the name of Watkins and Aſtwick, and is thus ſtated : „ WTPEAY" 4: lon 


condition, that it he, his heirs or executors, did pay 1001. before ſuch à day, that he might re- 
enter ; the feoffor died, his heir within age; the mother, without any notice to the ſon, requeſt- 
ed J. H., that he would pay the money for hei fon. All this was found by ſpecial verdict, but it 
was not found of what age the the ſon was. Clinch ſaid, that if the jury had ſound, that the ſog,was 
of the age of ſeventeen years, the payment had been good. But by N if 4 bond be upon 
condition, that the obligor ol bis heirs ſhall pay 100/., and the obligor die, his heir within age, 1 
canceive payment by the guardian, or ſome other friend, is good. Ard afterwards, Arche 
juſlices agreed, that if the infant were within the age of fourtcen years, the tender of the money 
by bis mother had been good, but otherwiſe if ne had been more than fourteen years of Age; 
and becauſe no age was proved, but that he was within age, it ſhould not be intended that he was 
withia the age of fourtcen years; and therefore, they adviſed the party to begin de nope, and that it 
might be found, that the infant was within the age of ſourtcen years. | 
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Co. Lit. 5 The money being a 88 groſs, and collateral to the title of the land, 


300 


e ing ſuſficient for him to tender it upon the land. 


Co. Lie. But, if a time and place for payment of the money be appointed, in tha 

211. b. caſe he need not ſeek for the mortgagee, or be in any other place but in 

212. that compriſed in the indenture, or there longer than the time ſpecifed 
| therein. 

Gyles v. 


Hl 2 P. And ſo it is, although a place be not appointed in the proviſo, if the 


„Wms. 378. mortgagor give notice chere he will pay it off. Thus, where the mon- 


gagor gave perſonal notice, in writing, to the defendant the mortgagee, 

that he would tender the money and intereſt between the hours of ten and 

twelve in the morning, at Lincoln's Inn Hall, at a day and hour appointed 
therein, which accordingly was done; it was objected, that Lincoln's In 

Hall was not named in the proviſo in the mortgage-deed, as the place for 

payment, and therefore, that the tender muſt be to the perſon ; but it va 

held, that the money being lent in town, it would be very hard, aſter yer. 
| ſonal notice being given for payment thereof, and no objection made by the 

mortgagee to the place at the time of notice, to make the mortgagor trave 
with this ſum of money to Oxford, where the mortgagee lived. 

In ſome caſes, a tender at the houſe of the mortgagee will be ſufficient, 
Thus, where there was a mortgage, and the mortyagor afterwards meet- 
ing the mortgagee, ſaid to him, I have monies now, 1 will came and te- 
deem the mortgage ; to which the mortgagee replied, he would hold the 
3 mortgaged e as long as he could, and then when he could hold them 

no longer, let the devil take them if he would. Afterwards the mortgagor 

went to the mortgagee's houſe with money, more than ſufficient to redeem, 

and tendered it there, but it did not appear that the mortgagee was within, 

or that the tender was made to him; the court decreed a redemptios, and 

that the defendant ſhould have no intereſt from the time of the tender, be- 

_ cauſe of his wilfulneſs. And a like determination was made, in the caſe of 
Peckham and Lega. 

But, if there be a deed of aſſignment preſented to be executed, at the 
time when the tender is made, in which there are covenants, the mortgagee 
is entitled to lay them before his attorney, and ſhall have reaſonable time ab 

Jowed him ſo to do before the intereſt ſhall ſtop. Thus, a bill was brought 

in May 1742, to redeem a mortgage, in which the plaintiff inſiſted upon 

redemption, on paying the onion money only, for that the intereſt ought 
to determine in February 1741, becauſe be had given fix months notice to 
pay it off, and had, on that day, tendered the principal and intereſt, with 

a deed of aſſignment, but the defendant abſolutely refuſed to take the mo- 

ney : the defendant ſwore, that he offered to take the money, provided he 
might have time to conſider of it, and to adviſe upon the deed of aſigi- 

ment, there being covenants therein on his part, upon which, as he vn 

not of the profeſſion of the law, it was reaſonable he ſhould conſult bis . 

torney, whether they were ſuch as he might ſafely execute. And the Lord 

 Chancellour ſaid, that the plaintiff, not having — a draught of the albg» 
ment to the defendant any time before the money was tendered, as he ought 
tb have done, he was in the wrong; for where there were covenants on the 

# part of the mortgagee, it was very reaſonable that he ſhould have ſome time 
to look them over; the plaintiff's attorney ought to have left the deed for 

a week with the defendant, that he might have had an opportunity ta adviſe 
upon it, and ſhould have appointed a time to pay the money, after the de 
fendant had had ſufficient time to conſider it. And his Lordſhip * 


Manning v. 
Burgeſs, 

1 Ch. Ca. 
29. 


| 


the mortgagor muſt tender it to the perſon of the mortgagee, and it is not 


the mo 
the pla 
So, | 
00 aſh 
of the 1 
gagee, 
Lor 
vers M 
to all t 
Ireland 
infants, 
a form. 
pear du 
ſendan 
of wha 
admitte 
an agre 
cher, 
tereſt « 
cent to 


\ J * 
1 


* MORTGACE. - 30¹ 


the mortgage · money, with intereſt, to be paid within fix months, otherwiſe 
the plaintiff's bill to ſtand diſmiſſed. 9 

So, if there be a controverſy, to whom the equity of redemption belongs, 
no aſſignment can be made until that point is ſettled ; therefore the intereſt 
of the mortgage will not ceaſe, although the money be tendered to the mort- 
gage, and he refuſe it. 


Sharpnel v. 
Blake, 2Eq. 
Ca, 603. 34- 


Lord Milton, being poſſeſſed, under a conveyance from his father, of di- Ld. Milton | 


vers mortgaged premiſes, and all the ſecurities for the ſame, and entitled OT, 
to all the money due thereon, filed his bill in the court of Exchequer in * eee 
Ireland, in, June 1764, againſt Moore Edge wortb and Damer Edęe worth, Edgworth, 
infants, heirs to the mortgagor ; praying the benefit of the proceedings in inſants, 
2 former cauſe, and for an account; and that the money which ſhould ap- 83 N 
pear due thereon might be paid the plaintiff by a ſhort day, or that the de- "flo, | 
ſendants might be forecloſed,” and the mortgaged premiſes ſold, for payment 
of what ſhould appear due. The defendants, by their anſwer to this bill, 
admitted moſt of the matters therein ſtated ; but inſiſted upon the benefit of 
an agreement, which they alleged had been made between the plaintiff's fa- 
ther, John Damer, and the father of the defendants, for reducing the in- 
tereſt of the ſaid mortgages, which, by the deed, was originally at 8 per 
cent to 6 per cent. Iſſue being joined in the cauſe, ſeveral witneſſes were 
examined; and the ſame came to be heard in November 1771; when (upon 
reading an anſwer put in by the ſaid John Damer, in 1758, to a bill, filed 
zpzinſt him by the defendant's father in 1757, whereby the former admit- 
ted, that, pending a former ſuit, the ſaid defendant's father had told the 
lid John Damer, „ That the debts, affecting the eſtates mortgaged, were ſo 
« great, that if John Damer did not make an abatement in the intereſt of 
© the money due to him, he would have little benefit in caſe he ſucceeded 
„ in the (aid ſuit”” and that Damer then ſaid, ** that if that ſhould be the 
„ caſe, he would leave any reaſonable abatement to his friend Ambroſe 
Harding; Whereby it pores, that ſuch converſation had paſſed be- 
tween them; and that the ſaid Ambroſe Harding underitood, that Damer 
had agreed to accept of 60. per cent. intereſt upon the money ſo due to him 
0n the ſaid ſecurities; and alſo, upon reading other evidence, the court 
made an order, directing an iſſue to be tried at the next aſſizes, * Whether 
* there was any, and what agreement between John Damer, eſq. deceaſed, 
* and Packington Edgewworth ,deceaſtd, at any, and at what time, for any, 
* and what abatement of intereſt, on the principal ſums due to the ſaid 
* John Damer ?” From this order, Lord Milton appealed to the Houſe of 
Lords, and the principal objeQion urged by him againſt directing ſach 
ſue, was, that conſidering the (tate of the evidence before the court, it 
vas unjuſt to dire& an iſſue; becauſe the anſwer of Mr. Damer, which 
vas read by the defendants az the hearing, denied any agreement between 
him and Packington Edgeworth, to reduce the rate of intereſt ; and this de- 
nal, being ſet in oppoſition to any concluſion drawn from Harding's evi- 
dence, took away all ground for the court's interpoſing ; whereas, by ci- 
reding an ifſue, upon the trial of which Mr. Damer's anſwer could not be 
read for the appellant, he would be deprived of that eyidence which the de- 
fendants had made evidence at the hearing of the cauſe, But it was ad- 
judged, that the order ſhould be affirmed, with this addition, wiz. that 
- plaintiff ſhould be at liberty, at ſuch trial, to read the anſwer of 
Intereſt due upon a mortgage of money which is in ſettlement, will not Edwards v, 
de conſidered as in the nature of rent, and, conſequently, go with the Counteſs of 


arwick, 


w 
mortgage ; 4 will. 171 


3 


— — 


* 


Sas 


1 
3 


„ „L 


"- 


— 


MORTGAGE. 


mortgage; but, if the tenant, under the ſettlement, die in the broke, 
of the quarter or half year, the intereſt will be apportioned ; and why 
is due from the laſt day of payment, to the day of the death of the tenzr! 
for life, will be paid to his executor, and the reſidue to him in remain. 

der. | | a | 
The , reaſon is, that intereſt increaſes on a mortgage from day to day; 
and the mortgagor, whenever he pays the principal and intereſt, mul} pay 
the intereſt up to the day of payment. 
- Ibid, In this, a mortgage likewiſe differs from ſtock, for dividends upon flock 
are by the legiſlature made payable only half-yearly, and are in nature of 

rents, and, conſequently, not liable to apportionment. 

3 Atk. 154 On the ftatute 12 Arn. Hat. 2. c. 16. 5 1. which enacts, „That all 
« bonds and aſſurances for the payment of any principal, or money to be 
i lent upon uſury, whereupon there ſhall be reſerved or talen above five in 
« the hundred, ſhall be utterly void ;” parol evidence has been adnitted, 
to ſhew uſurious intereſt talen by a mortgage, though there was none fe- 


ſerved upon the face of the deed itſelf. | 
rare A mortgagee is not bound, after great length of poſſeſſion, to leave the 


Anſtr. 96 premiſes in as good repair as he found them. 


Woolley v. Money diſburſed by a mortgagee for the benefit of the eſtate, as, for the 
Drag, Anſtr renewal of leaſes under wh-zh it is holden, ſhall carry the ſame interel 
„5 with the money originally lent. 


Lloyd v. A mortgagee in poſſeſſion for thirty years brought his bill to forecloſe. 
pn eh Some of the creditors of the mortgagor, who had obtained from him a 
. 525. ; - . 

conveyance of the equity of redemption for the uſe of the creditor at large, 
filed a bill to redeem. At the hearing it was, among other things, refer. 
red to the Deputy Remembrancer to take an account of what was due to 
the mortgagee upon a bond from the mortgagor of nearly equal date with 
the mortgage, which the conveyance from the mortgagor to the creditors 
had directed to be firſt paid. The Deputy Remembrancer reported the 
whole principal and intereſt for thirty-three years to be due thereon, Excep- 
tion was taken to this report, that the ſum reported due exceeded the penal 

ty of the bond. The e ception was allowed. P 
It is a ſettled rule, that nothing ſhall prevent intereſt from running on 
mortgage but a proper tender and notice: for the mortgagee has a legil 
ſecurity for his debt, may bring an ejectment, and a bill for forecloſure u 
the ſame time, which the court will not prevent. If therefore there be 
mortgage on one fide, and open accounts on the other, and it be manifeſt, 
that upon the account more will be due than the principal and intereſt on 
the mortgage will amount to, and propoſals be made to deduct, yet de 
intereſt ſhall not ſtop. However, as the mortgagee in ſuch caſe has inter 
eſt on his mortgage, the court will oblige him to anſu er as to the money ! 

his hands, which will be due on the account. 


Wilſon v. 
Harman. 
2 Vez. 672. 
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Murder and Homicide. : 


(a) In what Caſes a Man may be ſaid to kill 
| another. 
Page 663 
($ if by dureſs) A gaoler, knowing'that a priſoner infected with the ſmall-por, lodged in a 
certain room in the priſon, confined another priſoner, again His will, in the ſame room. The 
ſecorld prifoner, who had not had the diffemper, of which the gaoker bad notice, caught the diſtem- 
pet, and died of it. This was holden to be murder in the gaoler. 2 Str. 856. Foſt. Cr. L. 323. 
Another ſtraitly confined his priſoner in a low, damp, unwhol:ſome room, without allowing 
kim the common neceſlaries of chamber- pot, &c. for keeping things ſweet and clean about Him 
The priſoner, having been long confined in this manner, contradted an ill habit of body, which 
brought on diſtempers, of which he died. This likewiſe was holden to be murder in the party 
guilty of the dureſs. 2 Str. 884. 2 Ld. Raym. 1578. Foſt. Cr. L. 322. 


Whether taking away the life of an innocent man by perjury in a courſe gee ror. 


of legal proceeding, amounts to murder? eL. 
4 Bl. Comm. 196. note. 


\ 


) What Hall be deemed Murder: And herein, 


Fe A. and B, two brothers, were at play together; they then wreſtled ; Maſon's 
erwards cudgelled ; A. gave B. a 4 ſtroke ; B. grew angry, threw caſe, Foſt. 

u his cudgel : they fought in earneſt, and were parted. A. went away Ct. L. 132 
wry, threatening to fetch ſomething and ſtick B. He went home, took 
of a thin coat, and put on a thick one, returned with a ſword concealed 
under his coat, drew on a diſcourſe of the quarrel, and offered to cudgel,' 
B. would keep off his hands. B. went to him, and took up the cudgel 
which J. dropped, and gave him two blows on the ſhoulders. A. drew 
vat the concealed ſword, ſaid. © Stand off, or I'll (tab you,” thruſt at, 
bit miſſed him. B. went back, 4. ſhortened his ſword, leaped towards 
% ſtabbed him, and killed him. This was adjudged murder. 
|; Three Scorch ſoldiers were drinking together in a publick houſe ; ſome Rex v. Tay- 
rangers, who were ſitting in the ne*t box, uſed ſeveral opprobrious epi- lor, 5 Burr. 
lets, and reviled the character of the Scotch nation; wereupon one of the 2794. 
vldiers ſtruck one of them with a ſmall rattan cane. An altercation enſu- 
tl; and one of the ſtrangers laid hold of the ſoldier who had ftricken, and 
bleu him againſt a ſettle. The altercation increaſed ; and when the 
lldier had paid his reckoning, the ſtranger again ſhoved him from the 
wom into the paſſage. Upon this, the lol ier exclaimed, that ** he did 
ol mind killing an Engliſhman more than eating a meſs of crowdy.” The . 
lnger, aſſiſted by another perſon, then violently puſhed the ſoldier out 
J the houſe, whereupon the ſoldier inſtantly turned round, drew his 
* . and ſtabbed the ſtranger to the heart. This was adjudged man- 

«wnter, . ; » * 
A quarrel aroſe between ſeveral ſoldiers, and a number of keelmen : one Brown's _ 


| we loldiers, to protect himſelf and his comrades from the aſſaults of — | 
| the 
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* with a ſmall "cudgel, of which /iroke he afterwards died The ſtroke was given in heat «f 
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the mob, drew his fword, and miſtaking a perfon paſſing by for one of the ſp 
keelmen, ſtruck him on the head with his ſword, of which blow he died. 2 
This was adjudged man/laughter. He 


9 caſe, A. and B. ſuddenly quarrelled : upon ſome provoking language B. ſeir- - 
18.138. ed 4. by the collar; a fight enſued ; they both fell to the ground; and cv 
while ſtruggling on the ground, B. received a mortal wound from a knife fu 


Ne which 4. held in his hand. This alſo was adjudged manſlaughter. 

age 667 ; | | 

(Co, where) According to Croke's report, 4 ſmall eudgel, and according to Godbolt's, « 7 
« It may be fairly colle Sed,“ faith Sir Mr. Foſter, * from Croke*s manner cf ſpeaking, [and God- 
«© bolt's report,] that the accident happened by a ſingle ftroke with a cndgel not likely te der, 
* and that death did not in-mediately enſue.” The words of Croke are, Rowley firuck the child 


blood, and not with any of the c rcumſtances which import malice, and therefore manſlaughter. 
Obſerve that Lord Raymond (LJ. Raym. 1498.) layeth great ftreſs on this circumſtance, is 
tbe firoke vas with a cuagel nit likely to til! Foſt. Cr. L. 295. * 


| pre 
Foſt. Cr. L. There being an affray in the ſtreet, one Stedman a foot-ſoldier ran haſtily 1 
I towards the combatants. A woman ſeeing him run in that manner cried it 
out, © You will not murder the man, will you?“ Stedmas replied, © What ſhe 
4 is that to you, you bitch?“ The woman thereupon gave him a box on 2 
the ear, and Stedman ſtruck her on the breaſt with the pommel of his ſword, * 
The woman then fled, and Stedman purſuing her ſtabbed her in the back. gre 
Holt was at firſt. of opinion, that this was murder, - fing/e box on the eur C4 
from a xvoman not being a ſufficient provocation to kill in this manner, after be " 
had given her a blow in return for the box on the ear ; and it was propoſed 
to have the matter found ſpecially. But it afterwards appearing in the pro- 
greſs of the trial, that the woman ſtruck the ſoldier in the face with an * 
iron patten, and drew a great deal of blood, it was holden clearly to be no thi 
more than manſlaughter. ws | 
The ſmart of the man's wound, and the effuſion of blood, might poll- 4 
- bly keep his indignation boiling to the moment of the fact. to | 
5 Mr. Lutterel, being arreſted for a ſmall debt, prevailed on one of the ke 
Tranter, officers to go with him to his lodgings, while the other was ſent to fetch uh 
2 Str. 499- the attorney's bill, in order, as Lutterel pretended, to have the debt and * 
Fe coſts paid. Words aroſe at the lodgings about civility money, which Lu- Y 
| ported by terel refuſed to give; and he went up ſtairs pretending to fetch money for 
Sir John the debt and coſts, leaving the officer below. He ſoon returned witha ahi 
8 range; brace of loaded piſtols in his boſom, which, at the importunity of his ſe. 8 
ang Ale, vant, he laid down on the table, ſaying, He did not intend to hurt the off 
prion 14x 3 cers, but he <vould not be ill-uſed. The officer, who had been ſent for the — 
that all attorney's. bill, ſoon returned to his companion at the lodgings ; and words D 
theſe cir- of anger ariſing, Lutterel truck one of the officers on the face with a walk 
cumſtances ing- cane, and drew a little blood. Whereupon both of them fell upon hin { 
oF ask e one ſtabbed him in nine places, he all the while on the ground begging for "i | 
ene, he ey, and unable to rg them ; and one of them fired one of the piſtols 1 
helple 8 and him ,<vhile. on the ground, and gave him his death's wound. This" (1 
on = bows reported to have been holden manſlaughter by reaſon of the firfl afſaut u ＋ 
giog for the cane. | H. $ 
meicy, ſtabbed in nine places, and e ee with a piſtol; that all theſe ci — turd 
plain indications of 2 deadly revenge or disbolical fury, ſhoul not outweigh a ight ſtroke wit | by ü. 
cane, But in the printed trial (6 Se. Tr. 1957) there are ſome circumſtances ſtated, which are © (hall 
tirely dropped, cr very ſlightly mentioned by the reporter :—I, Mr. Lutterel Rad a ſword by l 10 pat 
ße, which, aſter the affray was over, was ud dran and broken, How that happened did Gy, 


appeaSia evidence ; {or parc ot the affray was at a time when no witneſs was preſent, nodod 
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ſpake to the whole. 2. When Lutterel laid the piſtols on the table, he declared that he brov 
them down, becauſe be chend not be forced nut of bis lodgings, 3 He threatened th: officers ſeve 
times. 4. One of the officers appeared to have been wounded in the hand by a P ſtol-ſhot, (fot 
tuth the piſtols were diſcharged in the affray,) and flightly on the wriſt by fome | 
printed weapon: and the other was flightly wounded iu the hand by a like w-apon. F. 1 
cviden:e touching Lutterel's begging for mercy was not, that he was on the ground begging for 
mercy; hut that en the ground he held up his hands As 18 be was brgging for mercy, The Chief 
Juſtice direQed he jury, that if they believed Mr. Lutterel endeavoured to reſene himſ:lf, which 
ne ſcems tu thiuk was the caſe, and very probab y was the caſe, it would be juſtifiable homicide in 


the officers. Hewever, as Mr Lutierel gave the fiiſt blow accompanied with me naten 10 the officers, 


und the circumſiance of producing loaded piſtels to prevent (their taking him from bis lodging, which it 
would have been their duty to have dune, if the debt had not been paid, or bail given, he declared 
11 COULD BE NO MURE than manflaughtcr, Foſt. Cr. L. 293. | 


Page 669 


(1. Nov is it any) If the proceſs, be it bywrit or warrant, be not defeive in the frame of it, and 
ibue in the ordinary con re of juſtice from a court or magiſtrate having juriſdiction in the caſe ; 
though there may have been error or irregularity in the proceeding previous to the iſſuing of the 


proceſs, yet. if the otheer or other miniſter be killed in the execution of it, this will be murder. | 


and therefore if 4 tapias al ſatisfatiendum, fieri facras, writ of aſſiſtance, or any other writ of the 
like kind, iſſue directed to the ſheriff, and he or any of his officers be killed in the execbtion of 
ic tis ſufficient, upon an indictment for this murder, to produce the writ and warrant, 8 
ne wing the judgment or decree 80 ruled by Lord Hardwicke, in the caſe of one Rogers, a 
the ſummer alſizes in Cornwall in the year 1735. Folt. Cr I.. 311..-—In the caſe of a warrant 
from a juſtice of the peace, in a matter whey ein he bath jurisdiction, the perſon executing ſuch war- 
rant is under the ſpecial protection of the law; though ſuch warrant may have been obtained by 
trol imp fition on the magiftrate, and by falſe information touching matters ſuggeſted in it. — 
C nie cafe, Foſt Cr L. 145 — An attachment iſſued out of the coumy court, and ſigne d by 
the county clerk in his own cauſe, is leg I proceſs; and if the officer be reſiſted and killed in the 
execution of it, it will be murder. Baker's cafe, Leach's Cates, x.6. 92 


Where an officet on the impreſs ſervice, fred in the uſual manner at the Rex v. 
hallyards of a boat, in order to bring her io, and happened to kill a man, lows” * 
this was adjudged to be only manſlaughter. lg Ne un 

A captain of a ſhip had 'a preſs-warrant, directing that no perſon but 4 Broadfoot's 
commiſſioned officer was to be intrufled with the execution of it; and his name caſe, Foſt. 
to be inſerted on the back of it, The captain appointed his lieutenant ro r. L. 154. 
ertcute it, and ſent his boat with ſome of the crew to preſs, but the lieu- 
tenant ſtaid in the ſhip. The boat's crew ſome leagues off boarded a ſhip 
and attempted to 3 when one of them was killed. This was ruled to 
be only manſlaughter, for they did not act according to the warrant. 

So, where a peace officer about to take a man to priſon under a warrant, Mary 
a hich turned out to be illegal, was killed in the attempt by a woman whom 4dey's caſe 


the man kept, this was adjudged to be only manſlaughter. 99g" 


E—— 
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(D) Of Manllaughter: And herein, of Manlaugh⸗ 
ez exemyt from Ciezgp by the ſtatute of 1 Jac, 


6. 6 


Page 672 


(In ihe degree) The puniſhment of murder, aud that of manſlaughter, were originally one nd 
tie late ; both having the benefit of clergy : Sv that none but unlearned perſons, who leaſt knew 
the gui't of it, were put to death for this enormous crime. But 
H. J. c. , 1 Edw. 6. c. 12., 4&5 P. & M. c. 4., the benefit of clergy is taken away from 
murderers through malice prepeuſc, their abetto:s, procurers, and counſe)lors, It is allo enaded 
byllat. 25 G. 2. c. 37. that the judge, before whom wy rrp is found guilty of will murder, 
ball pronounce ſentence immediately after con ict on, unleſe he ſees cauſe ro poſtpone it, and ſhall, 
in paſſin; ſent+.2ce, direct him to be executed the next day but one, (unleſs the ſame ſhall be Sun- 
Gy, and then on the Monday following,) and that his body be delivered to the ſurgeons to be diſ- 


du! M on = to be buried without diſſection. — 2 during the ſhort, but Wiul, interval between 
vi, » 


now, by ſeveral ſtatutes, 23 


kid and anatomized; «nd that the Judge may direct his body to be afte wards hung in chains, 


lenteuce 


— ͤ — 
As 


——. 
"a if A 


of ks U. F 2 


— 


T 4 


7 = — - — —.— == 
— 2 = ; - 
— ä — N — 850 nts. Din ws | 
— _— of. — 2 — * — „ * 4 — 5 » 71 — — * . 3 
* * 5 1 — 4 * 0 ** 
- 


2 


PR 


£26 


= 


M6 Ow IS 
a 
py . — 
n — [4 Sx = 
* - 


— 


A , 
; 8 3— 
n 
FF: Fry , 
m 4 -- a 


err 


306 MURDER AND HOMICIDE. 


ſentence and execution, the prifoner ſhall be kept alone, and ſuſtained with only bread and water, 
But a power is allowed to the judge, upon good and ſufficient cauſe, to reſpite the execution, and 
relax the other reſtraint, of this act. 4 Bl. Comm. 200. Foſt. 107. 141. 

(But there) This ſtatute was made at a critical time, and, as tradition hath it, upon a 
ſpecial occaſion. Ir is ſuppeſed to have been principally intended to put an effectual ſtop to out- 
/ Tages then frequently committed by perſons of iuflamable ſpirits and deep reſentment ; who, 
. wearing ſhort daggers under their clothes, were too well prepared to do quick and effeciual ex. 
ecution upon provocation extremely flight, Foſt. Cr. Law, 297. 

© Whether it was merely a declaratory law, faith Sir M. Foſter, ** I will not take upon me to 
„ determine. But certain it is, that though the words deſcriptive of the offence are very general, 
% probably in terrorem, yet in the conſtruction of the ſtatute the, circumſtances which at common 
« law will ſerve to juſtify, excuſe, or alleviate in a charge of murder, have always had their due 
« weight in proſecutions grounded on the ſtatute.” Folt. Cr, Law. 298. 


i 


x Hale, 42. Upon an outcry of thieves in the night time, a perſon, who was con- 
2 SIGs cealed in the cloſet, but no thief, was, in the hurry and ſurpriſe the fami- 
Sir 5 ly was under, ſtabbed in the dark. This was holden to be an innocent 
Jones, 429. miſtake, and ruled chance-medley. Poſſibly, obſerves Sir M. Fofer, it 

oft, Cr. might have been better ruled manſlaughter at common law, due circum- 
Law, 299. ſpection not having been uſed ; but it was not manſlaughter within the ſta- 


tute. 


4 


(E) Of juſtifiable Homicide : And herein, 


e 2. As it happens in the Defence of a Man's Perſon, Houſe, or Goods. 
caſe, Foſt. : | 
2 The priſoner was indicted for the murder of his brother, and the caſe 

upon evidence appeared to be, that the priſoner on the night the fact was 
committed came home drunk. His father ordered him to go to bed, which 
he refuſed to do; whereupon a ſcuffle happened betwixt the father and ſon. 
The deceaſed, who was then in bed, hearing the diſturbance got up, and 
fell upon the priſoner, threw him down, and beat him upon the ground, 
and there kept him down, ſo that he could not eſcape, nor avoid the blows; 
and as they were ſo ſtriving together, the priſoner gave the deceaſed a 
Holt, Tracy, wound with a penknife, of which wound be died. The Judges preſent 
and Bury, doubted, whether this were manſlaughter or /e defendendo, and a ſpecial 
verdict was found to the effect here ſet forth. At a conference of all the 
judges of England, it was unanimouſly holden to be manſlaughter; for 
there did not appear to be any inevitable neceſſity ſo as to excuſe the, billing u 
this manner. 
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(F) Df ercuſable Homicide : And herein, 
1, Of Homicide per Infortunium, or Chance-medley. 


By ſtat. 10 Geo. 2. c. 31. if any waterman between Graveſend and Wind: 
for receives into his boat or barge a greater number of perſons than the at 
allows, and any paſſenger ſhall then be drowned, ſuch waterman is guilty 
(not of manſlaughter, but) of felony, and ſhall be tranſported as a feloo- 


NONSUIT. 
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Nonſuit. 5 


HE. plaintiff in a gui tam Con on the 7 C. 2. e. 8, withdrew bis Raynes v. 
record, becauſe the broker who negociated the illegal bargain for SFacer. 


Rock, refuſed to give evidence for fear of ſubjecting himſelf to a penalty Sap $A 


on the ſame act. This was holden to be a ſufficient reaſon to diſcharge a 
rule for judgment as in caſe of a nonſuit for not proceeding to trial; al- 
though the witneſs's liability to be ſued would not be removed till after 
the three ſucceeding terms, 


Mk 


A) Of the Nature thereof, and how it differs from 
| A Retraxit. | 
Fo | Page 679 

(De%t was) Proude v Willimote, 1 Barnard. B. R. 18. acc. But it is ſufficient if the deſendaut 
obtain this rule any time before the trial. King v. Pippet, 1 Term Rep. 69s. 

Yet, where the plaintiff does not countermand notice of trial, but withdraw the record aſter 
the cauſe is called on, the court will make it a condition for diſcharging a rule for judgment as in 
caſe of a honſuit, (on a peremptory undertaking to try,) that he ſhall pay the defendant the coſts 
incurred by omitting to try Jordaine v. Sharpe, 2 H. Bl. 280. | 

It is now ſettled, that ſuch nonſuit may be ſet aſide. Lady Windſor's caſe, 4 Burr. 1984. 

The inſolvency of the defendant ſince the action brought, Bailey v. Wilkinſon, Dougl. 69m. 
or, that the cauſe was caried down and made a rem t, Mewburn v. Langley, 3 Term Rep. 1. 
arc ſufficient cauſes to prevent judgment as in caſe of a nonſuit. Indeed, the court of Common 
Yleas have lately holden, that in all caſes where an application is made for the firſt time for jud 
men! as in caſe of a nonſuit, it is a ſufficient anſwer to it, to undertake peremptorily to try, with- 
out a'leging any reaſon for not having before tried the cauſe ; and that whatever might have been 
formerly the practice, in future, it ſhould be und erſtood, that the firſt motion for judgment as in 
caſe oſ a nonſuit, is only a mode of obtaining a peremptory undertaking to try. Mallet v. Hilton, 
2 H. Bl. 119.—lt ſeems now by the practice of the courts hoth of B. R. and C. P., that thejudg- 
ment as in caſe of a nonſuit cannot be moved for till the third term after that in which i * 
pined. Hall v. Buchanan, 2 Term Rep. 734. Da Coſta v. Leditone, 2 H Bl. 558. 

A replevin is got; for in reple vin both parties are actors, and the defendant may carry down the 
tecotd by proviſo. Jones v. Coacannon, 3 Term Rep. 661. Shorrridge p Hiern, 6 lerm Rep. 
499. Judgment as in caſe of a nonſuit may be given in a tiaverſe of a return to a mandamus, Rex, 
v. Mayor, &c. of Stafford, 4 Term Rep. 689. 

Where a Plaintiff has once proceeded to trial, judgment as in caſe of a tign(uit cannot be entered 
for not proceeding to a new trial. Porzelius v. Maddocks, 1 H. Bl. 101. 


% 
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(k) how faz the Nonduit ot one ſhall be the Non⸗ | 


ſutc of another. 
In treſpaſs agaioſt ſeveral, if any of them ſuffer judgment by default, the Harris v. 
plaintiff cannot be nonſuited. | | — 
| owp. 483. 


Nuiſances. Fn 


(A) Chat wall be ſaid a Nuiſancg, 


FER ; Rex v. Han 
Tumbling is not an entertainment of the ſtage within the meaning of the dy, 7% 


, Rep. 286. 
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NUISANCES. og 
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"aw" of. 
| Tt is.enatted by 9 & 10 . 3. c. J. 4 That it ſhall not be lawful for 


« any perſon to make or cauſe to be made, or to ſell or utter, or offer or 
expoſe to ſale, any fire works, or any caſes, moulds, or implements, for 
making the ſame, on pain of 57. on conviction before one magiſtrate on 
the oath of two witneſſes: or, for any perſon to permit fire-works to be 
caſt, thrown, or fired from, out of, or in his houſe, lodging, or habi- 
tation, or from, out of, or in any part or place thereto belonging or ad- 
« Joining, into any publick ſtreet, highway, road, or palſage, on pain of 
6 20. on conviction as aforefaid : or for any perſon to caſt, throw, or fire 
% or to be aiding or aſſiſting therein, on pain of 20s. and that every ſuch 
: &« offence is and ſhall be adjudged a common nuiſance,” “ : 
See too 17 By 10 & 11 IV. 3, c. 17. all miſchievous games, called lotteries, and 
+ 200 3:44 all other lotteries, are declared to be publick and common nuiſances. 
tak By 6 G. 1. c. 18.5 19. * All undertakings, attempts, and projects by 
+... 4 publick ſubſcriptions, for adventuring on certain ſchemes of commerce, 
b s tending to the common grievance of his Majeſty's ſubjects or a great num- 
&« ber of them, and the receiving and paying of any money upon ſuch ſub- 
« ſcriptions, &c. and more particularly the preſuming to act as a body cor- 
“ porate, or to raiſe transferable funds, or pretending to act under any 
„ charter formerly granted from the crown for any particular or ſpecial 
<«. purpoſe therein ev preſſed, by perſons making, or endeayouring to make 
6 uſe of ſuch charter, for any ſuch other purpoſe not thereby intended, 
& and alſo acting, or pretending to act under any ſuch obſolete charter, Cc. 
1 ſhall be deemed a publick nuiſance.” ; 
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) How the Offence is punilhable. 
3 tert 


(But, if )) But this does not extend to entitle one, who has received detriment by a county bridge 
being out of repair, to bring an action againſt the inhabitants of that county, there being no ground 
to conſider them, for this purpoſe, as a corporation, and in that capac ty liable to be ſucd. 2 Term 
Rep. 669. . 4 


0 Obligation 8. 
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(A) Of the Nature of the Security, called a Bond 


* 


or Obligation. 
Page 6 


(This — But the bond of a ſurety will not extinguiſh the ſimple contract debt of the princi- 
- pal. White v. Cuyler, 6 Term Rep. 176. | 

(A bond or) If the bond be dated at a certain place, the declaration ſhould ſet it out as made at the 
true place, and introduce the place of trial under a videlicet, 1 Str 612. Therefore, where the plaiu 
tiff declared, © that the defendant by his bond apud Lond: o con Rc. and on oyer the bond appear” 
ed to be dated at PortSt. David in the Eaſt Indies, which was not mentioned in the declaration, ihe 
variance was prouvunced to be fatal. Roberts v. Harnage, 2 Salk. 659. 


* 


OBLIGATIONS, 309 


| Page 691 Wo 
(If s man) It is more corre to plead the ſum really due; and indeed if the bond be not forfei 1 
ſuch ſum only can be pleaded, 5 Term Rep. 309 However, if the penalty be pleaded, the 4 
plain · iff may reply the ſum really due for priucipal and intereſt, which he may aver the obligee is t 
ready to receive, and that the bond is Kept on foot by fraud. | 1 


(A. J as the) It hath been holden in ſome caſes, that in an action at Jaw on a bond, damages 
may be recovered beyond the amovut of the penalty. Lord Lonſdale v. Church, 2 Term Rep. 
388. $:4 vide Wilde v. Clarkſon, 6 Term Rep. 330. conty. In general, however, the rule of equi - 
ty is not to compute any thing beyond the penalty of the bond. Tew v. Earl of Winterton, 3 Br. 
Ch. R-p. 492. Thus, where there was a deviſe tor payment of debts, it was holden, that ſimple 
cou: ract debts, even for ſeventy, years ſtanding, were renewed by it, aud were ordered to be paid 
with full intereſt; but the bond debts were only allowed inte eit ro the amount of the penalty. Ke- 
tilby v K+tilby, before Lord Bathurſt, cited in 2 Anſtr. 527, So, though the principal and inte- 
reſt on a mortgage bond ©xcced the penaly, yet the obligee, on a bill to redeem, can claim only 
to the extent of the penalty. Lloyd v. Hatchett, Id. 525. ; 
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A bond was dated on a day certain in a penal ſum conditioned for the Farquur o. 
payment of a leſs ſum generally, but no day of payment was expreſsly —— 
named, nor was intereſt reſetved in terms. On motion to refer it to the Rep 124. 
Malter under the ſtatute of 4 and 5 Ann. c. 16. F 13. a] to compute princi- ( Vol. v. 
pal, intereſt, and coſts thereon, and on payment thereof to {tay the pro- pas. 137. 
ceedings, it was objected, that this bond was not within the act, as not be- — 
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a ing payable on a day certain. But by the court.— This bond is payable Y 
; on a day certain ; for it is payable on the day of the date, no other time be- 18 
iog mentioned far payment. Intereſt alſo is payable from the time of pay- 1 b | 
ment, namely, from the date, though not expteſsly reſerved. | Jt f 
20 ao 8 
(3) CUhat Cords create ſuch a Secuity. e lt 5 
| | e 093 ee 
(1t hath been) By ſtatute 4. Geo. 2. c. 26. bonds muſt be in the Engliſh language, ho. not in 11 5 : 
Latin er French, or auy other language whatſoever, a 98 
(C) Of the Ceremonies zequiſite to a Bond or i 
Obtigation : And herein of Signing, Sealing, | 


Date, and Delivery, i 

| e e 1 

(4 Zord) That circumſtances may amount to delivery, ſee Goodright v. Strahan, — 1 

If 4. and B. enter into a bond, and ſet but one ſeal to it, and A exe- Lord Love 0 
cute it for himſelf and B. with the authority and in the preſence of B., it is lace's caſe, | 


* __— 


+ "tas 


_— 
= 2 


obligatory on both. | e — NE ( A 
; Ball v. Dunſterville, 4 Term Rep. 313. 1 
2 e ee Mi 1 
(D) Df the Parties to the Obligation: And herein, \ i 
1. Who may bind themſelves, or be Obligators. ' I 

Ifa man menace me unleſs 1 make him a bond for 40. and I tell hin, Bac. Reg. {3 2 

| vil not do it, but will give him a bond for 20/. the court will not expound 23. | 1 
this bond to be a voluntary one; for non-videtur conſenſum- retinuiſſe, gui s 


treſcrigto minantis aliquid mutauit. 


Alſe 


Fd 


30 | | OBLIGATIONS. + 
Page 695 N 


(Ale though) Modern caſes conſider che bond of a/lunatick as abſolutely void ; and the oblige 
e La 5 * #7 _ give fre ang 1 r Yates v. Boen, 2 Str. 1104. A bond ma 

de avoided in the like manner by reaſon of exceſſire drunkenneſs at the time of executing it. 
* Mol, BL. Es. | gen Loon 


_ (But a fene) A bond given by the huſband to the intended wife prior to marriage, conditioned 
for payment of money to her after the obligor's death, is not extinguiſh d by the coverture; aud 
ſuch a bond may be enforced at {rv againſt the heirs of the huſbaud. M:ibourn v. Ewart, 3 Term 
Rep. 381 Cage v. Acton, 1 Ld. Raym. 515, ö 

Page 6980 7 | 
[A. by bs) The ſolvendum will ſhew to whom bound, though the obligee's name be omitted 
in om preceding part of the inſtrument. Langdon v. Goole, 3 Lev. 21. Lambert v. Branthyaite, 

2 945. ö N wt : e 


(If A bind) In this caſe the court only inclined to the opinion here ſtated: there was no deter- 
mination : the matter was adjourned. As courts of Liw now take notice of truſts, the defendant 
may plead, that the nominal obligee.in the bond, is not the real owuer of it, but merely a ttuſ. 
tee for another, and ſo entitle himſelf to ſet off a debt due from the ce//uy gue truſt to him Rude 
v. Birch, Mich. 25 G. 3. B. R. Bottomley v. Brook, Mich 22 G. 3. C. B. 1 Term Rep. 621-3, 
Page 697 

(1f three are) Spencer v. Durant, x Show. *8 S. P. But if one is ſued, he muſt take advantage 
of it by pleading in abatement ; for if he demands oyer, and demurs, the plaintiff ſhall have judg- 


ment; for the court will preſume, that the other never ſcaled it Gilbert v. Bath, 1 Str. 50;, 0 
They will preſume the like, unleſs the plea ſtate that the other actua ly did (cal it. Holliug worth h 
v. Aſcue. Cro. El. 355. Ray JE p 
Page 700 a | | P 
(If tus are) 26 H. 6. T. Barre, 37. Obligee made an acqui'tance to one obligor, which was if 
dated before the obligation, but was delivered afterwards : the other obligor pleads this in bar, ec 
and it was adhudged a good plea in bar. Nora, each was bound in the entierty, therefofc it was ti 
Joint and ſeveral. 34 H. 6. 80, in the caſe of the king, if he releaſes to one of the obligors, 8 
the other ſhall take advantage. 5 Rep. 50. con'ra — And as a releaſe in deed to one obligor diſ- 
charges the other, ſo of a releaſe in law, as 8 Rep 136. Needham's caſe. A woman obligee m 
marries the obligor, that is another ſort of diſcharge. But in 17 Car. 2. B. R. two were bound t 
Jointly and ſeverally. The plaintiff ſued both, and afterwards entered a re*raxit aoainſt one : 
en diſcharged the other was the queſtion ? Be-kley ſaid it was, for it amounts to a re- the 
| leaſe in law, as the pl-intiff confeſſes thereby that he had not cauſe of action, and therefore he 
cannot have judgment, as in Hickmot's caſe, 9 Rep. and retraxit is a bar to an action; and the of 
plaintiff by his own act has altered the deed from joint to ſeveral, aud therefore the other ſhall che 
have advantage of it. Co. Inſt. contra; for a retraxit is only in nature of an eſtoppel, and there- on 
fore the other ſhall not have advantage; neither is it a teleaſe, though it he in the nature of a tc- co 
leaſe; and if the obligec ſues both, and then covenants with one not to ſue farther, that is in the 
nature of 4 releaſe, but the other ſhall not take advantage of it; and in 21 H. 6 it is (aid, that | 
there muſt be an actual releaſe to one obligor to diſcharge the other. See Mar. h's Rep. 165. 
Paich. 18 Car. Hannam v. Roll. The obligee releaſes to one obligor : the other, in coultderation 
of the forbearance, undertakes to pay, and in an ation on the cafe the matter was found ipecially ; 
and Rolle argved, that the debt was not abſolutely diſcharged, bnt only fab mods, viz. if the 7 
other can have the releaſe to plead, and becauſe the ſorbearance was a good conſidera ion But the de 
conrt was of opinion, that the debt was abſolut: ly diſchar ed, and therefore the conſideration vis | 
in uſſicient. See Hob. 50. Parker v. Sir ſohn Lawrence In treſpaſs againit three, they di- the t 
vided on the pleading. Judgment againſt vne. Then he entered a v proſequi' againſt the two party 
others; it was held to be no diſcharge to him azainſt whom judgment was had; fer as to him, court 
the action was determined by the judgment, and the others are divided from him, and not ſub- wh 
je to the damages recovered againſt him; but a = proſequi, or nonſuit before judgmeut aga:ull the , 
done, would diſcharge all. Lord Nott. MS, Co. Lit. 233. 8. uote (i). laſt edit. ” 0 
eat 
(a) Vol. . It is laid down in a preceding part of this work (a), that if two are Ors ar 
pag. 464. « hound jointly, and one dies, the ſurvivor only is liable in equity; " the d 
ſupport of which poſition, 2 Vern. 99. is referred to, But upon turning debt j 


to that book we find that the court are not ſpeaking of the remedy in ui 
but of that at law. The words are, Where two are jointly bound, 
aud one dies, you mult ſue the ſurvivors, and cannot maintain an * 
. N ag 


-2» 
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OBLIGATIONS. zur 


« againſt the executor or adminiſtrator of him that is dead.“ It is true, 
that from the form of the contract, -the remedy at la is gone; but in 
equity both are conſidered as having undertaken to pay, and if the obligee 
cannot recover againſt the one, he ſhall againſt the other. This will ap- 
r from the following caſes. 9 5 8 a; 
Nutt and Baker, 22 in trade, borrowed on their joint bond: Nutt Simpſon v. 
died : Baker, the ſurviving partner, became bankrupt : the plaintiff, as Vaughan, 
executor of the bond-creditor, proved his debt, received ſatisfaction, in 40 8 
part, and brought a bill againſt Yaughan, as executor of Nutt, to have the ol. | 
deficiency Yupplied out of his aſſets. Lord Hardwicke held, that it was a 
ſum lent to both, of which both had the advantage; and a debt aroſe 
gainlt both ſrom the nature of the tranſaction: it was no lien on the part- 
nerſhip in particular, becauſe the plaintiff might have had it agaioſt either 
of them, There was farther in this caſe reaſonable evidence of fraud or 
miſtake, for Baker filled vp the bond. | 
Deven and Church, partners in trade, borrowed from Biſbop at two dif- hop v. 
ferent times two ſums of loool. each; for which they gave two bonds, f 8 
binding tbemſelves, and their heirs, executors, and adminiſtrators, 351. 
vith condition, that if they or either of them, their or either 
of their heirs, executors, or adminiſtrators, fc, Church broke 
of the partnerſhip, and died in 1740. Biſbop died in 1747; and 
his repreſentatives, Oven becoming bankrupt, brought a bill againſt the re- 
preſentatives of Church for a ſatisfaQion of this debt out of the real and 
perſonal afſets. Lord Hardwicke ſet up the bond both againſt the perſonal 
repreſentatives and the heir of Church. His lordſhip, ſaid, the bond is 
conſidered as an agreement in writing z and therefore though the obliga- 
tion and penalty are gone by the legal demand being gone, yet the condition, 
taking it altogether, is conſidered as an agreement in this court to pay the 
money, and an agreement under hand and feal ; therefore the court will ſet 
n up agaiaſt executor and heir. | ; 
If an obligee in a bond make any variation in the original contract with Skip v. 
the principal without the privity of the ſurety, as, if he change the nature & | 
of the ſecurity, or agree to poſtpone the day of payment, he thereby diſ- Rites 
charges the ſurety, It is the cleareſt and moſt evident equity not to carry Smith, 2Be, 
on any tranſaction without the privity of him, who muſt neceſſarily have a ch Rep. 


concern in every tranſaction with the principal debtor. 4 N 
| 2 Vez. jun. 540. 


t Br Ch. 
Rep. 29. 


% 


5. Of their Remedies againſt each other, 


There were three obligors in a bond, and the obligee ſiled his bill againſt Madox v. 
de principal, and the repreſentatives of one of the ſureties, ſtating that A. Jackſon, 
tte third obligor was dead inſolvent. An objection was made for want of? . 
parties, becauſe the repreſentatives of the third obligor were not before the 
wurt, But by Lord Hardwicke—The general rule of the court, to be 

ſe, is where a debt is joint and ſeveral, the plaintiff muſt bring each of 
de debtors before the court, becauſe they are entitled to the aſſiſtance 
if each other in taking the account (a). Another reafon is, that the debt- (a) Sed vid. 
are entitled to a contribution, where one pays more than his ſhare of Collins v. 
the debt. A further reaſon is, if there are different funds, as, where the Griffith, 
G& is a ſpecialty, and the plaintiff may ſue at law either the heir or execu- 2 P. Wm. 
tor for ſatisſaction, he muſt make both parties, as he may come in the laſt 33 

e againſt the real aſſets, But there are exceptions to this, and the ex- 
©puon out of the firſt rule is, that if ſome of the obligors are only ſureties, 
| chere 
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there is no pretence for the principal in the bond to ſay, that the treditor 
- ought to bring the ſurety before the court, unleſs he had paid the debt. 
The exception out of the ſecond rule is, that if there are no perſonal aſſetz 
at all, and this fact appears plainly in the cauſe, there is no reaſon to bring 
the repreſenfative of that co-obligor before the court, But this is a ſpecial 
excepted caſe, and therefore not within the rule. But ſuppoſe it was a 
common caſe, and the bill had been brought by the repreſentatives of B, 

one of the ſureties in the bond, whether it is neceſſary to make the repre- 
ſentative of A. a party. As to the taking of the account, it is quite out of 

the Caſe by the admiſſion of the defendants, that the bond is not paid, nor 

any part of the principal and intereſt, fo that here is no ground to make the 
repreſentative of A. a party, in order to afſiſt him in taking the account. 

The other pretence is, in order for a contribution. It is admitted by all 

the anſwers, that A. is dead inſolvent ; and therefore this differs from the 

caſe of 4/hhurfl v Eyre, (2 Ath. 51. 3 Ath. 341.) determined before me 

upon a plea. For though there was an admiſſion of inſolvency in that caſe, 

- yet it did not appear whether the principal and intereft might not have been 
ö paid by the co-obligor, who was not before the court, and that was the 


reaſon of allowing the plea. His Lordſhip therefore overruled the objec- 
tion for want of parties. RO! | 


A « LAY 


P ˙²˙·— A A 5 OE TO T7 IAC AS! . 9 


(E) Of the Condition and Conſidezation of the 
2: i Obligatton. | 


Por e law on the fubje&. of, conditions of bonds, ſe tit. Conduions 
K. L. C.. a | | 


wy 


(F) Of the bzeach and Performance of the Con- 
dition of an Obfigation : And herein. ; 


How the Breach of the Condition muſt be affigntd and ſet forth, and the 
| Manner of pleading Performance, and in Bar. 


Soreſby v. HE bond being the ſole foundation of the action, the cout mult ſee 


e, that it is properly executed ; and therefore it is matter of ſubſtance, 
23 on that profert be made of it. And the defendant being entitled to it by law, 


8. . the court can in no caſe diſpenſe with it. 
Read v. But where a bond is loſt, it ia now holden, that the plaintiff may declare 
Boom, ſpecially, ** that it is Joſt by time and accident,” and without a profer!. 
3 Tem ad where he has mads a profert, and the deed is loſt, he may move, tha 
1 the production of a copy ſhall be oper, or if he have no copy, to amend 
Neſbitt, JJ. big declaration, and plead as above. 45 

2. n. | | 
1 Cf. Pr. 141. Matiſon v. Atkinſon, 3 Term Rep. 153. n. And ſee Whitfield v. Fauſſet, 
Ves. 392 : | | ; 
Page 714 W 4/4 : 

(In an din) However, in ſuch caſe, the plaintiff Has his clec ion to which bond to apply the 
money. Bloſs. v. Cutting, 2 Str. 1194, | | u „ -- 


(In debt) Not of the condition be illegal upon the foce of it, for in that caſe the dem rer is 
proper. a bl. Rep. 1108, 11 Co. 26. | 5 | 


— 


* 
; 


But 


- OBLIGATIONS. __ Uk 
But. where.the condition of 2 bond was, „ that the defendant ſhould Bache v. 

« from time to time render a juſt and true account of all monies received by Be 28. 

hin as treaſurer of the pariſh of B. &. and the breach aſſigned was, that 

on the laſt account furniſhed by the defendant, there appeared to be due by 

him a large ſum of money, which he had not paid over ; the defendant de- 

murred, becauſe the breach was not within the condition, which, was only . 

10 account ? but per curiam, the intention of the parties, and fair conſtructi- 

oa of the condition is, that -the money ſhould be paid ; for to conſtrue it a 

condition to enforce the making out a Paper of items and figures is idle and 


nugatory. 


Where the defendant, being appointed agent to the plointiffs, gave a African 
bond, conditioned for the payment of all ſums of money by him received to 1 
the uſe of the Company z and the breach aſſigned was, that the defend. Gild. Rep. 
« ant had received from J. S. and ſeveral other perſons divers ſums of mo- 238. cited 
% ney, which he had not paid to the Company;“ it was holden, that the 2 Burr. 773. 
aſbgoing of the breach in the receipt of divers ſums from. ſeveral perfons, d I Str. 
was too general and uncertain, and therefore bad. 12 8 N 
But where io debt on a bond as ſecurity for a perſon appointed agent to Cornwallis 
a regiment, the breach aſhgned was, that the defendant had received ſe- Y- >avery, 
« veral ſums of money from the paymaſter- general, for the uſe of the regis . 
« ment, which he had not paid over to the officers according to their reſ- 
« pective proportions :*” this breach was, on demurrer, holden to be well . 
aſigned; for the money was received from one perſon, (not from many, | 
as in the laſt caſe,) and for one purpoſe, to pay the regiment ; and 
eee omitting to pay any part of it was a breach of the 
dond. ; 
la debt on à bond given as a ſecurity for the faithful ſervice of a clerk, _ v. 
the breach aſhgned was, that a large ſum of money, wiz. 1 3. came to illiams. 
the clerk's hands on account of the plaintiff, which he (the clerk) had ee, 
ſpent and embezzled.“ This breach is ill aſſigned, inaſmuch as it 
dors not ſhew how and from whom the money ſo embezzled had been re- 
ceived, | | . 
The condition of a bond was, that the plaintiff ſhould furniſh the de- Stibbs v, 
* fendant with ale and beer, to be uſed in his houſe, at ſuch prices, and Clough, 
* that he ſhould take it of nobody elſe ; but might take his other liquors * es ys 
from whom he pleaſed, malt liquors only excepted.” The breach aſ- 
igned was, © that ſuch a quantity of /iguors was drawn and unpaid for.” 
On demurrer, it was holden, that the breach was improperly aſſigned, for 
u did not appear, that the liquors unpaid for were malt#quors, which only 
the defendant was bound to take from the plaintiff, . * 
The defendant's wife, when ſole, gave a bond to the plaintiff in the pe- Box v. Day 
tal ſum of 1 200). if the married any other perſon than the plaintiff, or refu- If. 50. 
to marry him within one month after her father's death. She married 
the defendanx in her father's lifetime, upon which the plaintiff brought debt 
on the bond, and affigned her marriage as a breach: and it was holden to Y 
be good, (though it was inſiſted, that ſhe might till perform one part of the 
condition by marrying the plaintiff after her father's death, as he might ſur- 
we her huſband) ; for that by the breach of one of the conditions the bond 
me abſolute. 
A bond was for the payment of a ſum of money by inſtallments ; the Hallett v. 
condition was for the payment of theſe inftalments, without the words or Hodges, 
p of them. It was nevertheleſs reſolved, that the obligee might, on default 8 Rep. 
$*yment of any of the inſtalments, bring his action on the bond. 1 
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Smith v. Debt on boßd for performance of covenants in certain indentures ;/ the 
1 defendant demands oyer ; and then pleads, that there are not any core. 
356. und. nants in the indenture on his part to be performed: the plaintiff prays 

of the indenture by the defendant brought into court, which'is entered at 
large in hac verba ; and it appears, that there are ſeveral covenants in the 
iodenture on the defendant's part, upon which the plaintiff demurs, It 
was inſiſted by the defendant's counſel, that the plaintiff had demurred too 
baſtily, for he ought to have ſhewn a breach of one of bis covenants to 
maintain his action; as, in debt on a bond to perform an award, if the de. 
fendant pleads no award made, it is not ſufficient for the plaintiff to reply, 
and ſhe w an award made, but he ought likewiſe to ſhew a breach thereof | 
ſo, here, when the defendant pleads, there are no covenants in the inden. 
ture, the plaintiff ought not only to ſhew the covenants, but likewiſe to 
aflipn a breach on them. Sed non allocatur — and judgment was given for 
the plaintiff without any difficulty. And the reaſon ſeems to be, that when 
the defendant brings the indenture into court, and faith, that there are no 
(a) Jeffery Covenants therein, on oyer thereof, the indenture is made part of the (a) 
v. White, plea; and it thereby judicially appears to the court, that he hath pleaded a 
| Dougl. 476: falſe plea, and hath taken an averment againſt the truth of that which ap. 
_ pears, to the court by che very indenture which he himſelf hath brought into 
court; and ſo the plaintiff need not ſhew any matter of fact in a replication 
| | to maintain his action, as in the caſe of an award, but a demurrer was mote 
proper. Quod nota, faith the Reporter. | 
Baldee v. To debt on bond conditioned for the payment of a certain ſum on a cer- 
Eler, 5 tain day, the defendant pleaded, that by articles of agreement between 

Rep. the plaintiff, her filter, and the defendant, the intereſt of the money was 

do be paid to one of the ſiſters upon an event which had happened: but, 

as the plea did not allege che payment of the intereſt accordingly, it was 


Page 917 holden bad. 

(In debt on a bond the defendant my) Bonds are within the act of 4 & 5 Ann. c. 16. which allows 
the defendant to plead double: therefore, where the condition was to marry on requeſt, mn 
faclum, and never requeſied, were allowed to be pleaded together. Dupn v. Vacher, 2 Sir. gcs. 
So, non iff faflum, and o diſcberge by ba: kruptcy. Atkinſon v. Atkinſon, Id. 871. But nat, wn 
| eft falum, and ſelvit ad diem, Arnold v. Baas, 2 BI. Rep. 993. ; or /olvit pn diem, Fox v. Chandler, 
I. 90s. ; or non eff fatium, and a tender as to part. Jenkins v. Eduards, 5 Term Rep. 97. 


\ 


(ls debt on an (a) So held on a general demurrer. Anonymous, 2 Wilf. 10. 


colon v. On the plex of non of fafum, only queſtions of fact can ariſe. Where 
Goodridge, therefore the condition is void in law, the defendant ſhould pray oyer, and 
2 Bl. Rep. demur, if the illegal condizion appears upon the face of it; if not, plead the 
3 caſe, pecial matter to avoid it.. 


x1 Co. 26. Thompſon v. Leach, 2 Salk. 675. 


g 


Colborne v. Hence, if a bond be given for a gaming debt, the ſtatute ſhould be plead- 
- Stockdale, ed. And in ſuch plea, the defendant ſhould ſet out the game played u, 

1 and conclude contra form fat. that the court may ſee, that it was within 

Roffey, the ſtatute, So, in pleading ſimony or uſury, the fimoniacal or 

3 Mod. 35. contract muſt be ſhewn. a 

Winch v, If the defendant has paid the money before the day, he may, to debt on 
Pardon, bond conditioned to pay, at a day certain, plead ſolvit ad diem, and give in 
1 . pull. evidence payment before the day, as he could not Lag. it: for if the defend- 
N. P. 174. ant were ge payment before the day, the iſſue would be 1 ' 


as it would (till leave the preſumption open that there might be Pan. 


6 


X . 2 


fare ſuch a day: for to the firſt, the defendant may only plead payment at the 
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the day. And therefore à difference is to be obſerved between pleadiog Tryon v. [ \ 


vhere the condition of a bond is to pay at @ day certain, and where at or be- Dries 


n „ Fletcher v. | 
day, for the reaſon now given; beſides, that the performance of a conditi- Henning | 


on ought to follow the terms of it: but to a bond payable at or before ſuch a ton, 2 Burr. | 
ay, the defendant may plead payment before the day, for it is within the 944+ 2 Bl. " 
condition. And therefore where it was ſo pleaded, and the defendant de- r 0. WH 


murred to it as an immaterial iſſue, the court over-ruled the demurrer, and . | : ; 
laid down the rule to be, That where the defendant pleads performance | | 7 
« of the condition, the plaintiff muſt aſſign an abſolute breach, though it 2 
« is not neceſſary where he pleads a collateral matter, as, a releaſe; and | 1 
« that, therefore; where the defendant had pleaded payment before the 8 


« day, the plaintiff ſhould have replied, that the money was not paid 
« atthe day mentioned in the plea, nor at any time before, on, or after 
« that day.” > / 
But a I and refuſal of principal and intereſt at a ſubſequent day Underhill v 
cannot be pleaded in bar under the ſtatute, as not being within the equi- Matthews, 
ty of it; for ſuch conſtruction would be prejudicial, as it would empow. G „ 
er the obligor at any time to compel the obligee to take his money without N. P. 171, 
notice, | | | 
A. gave B. a bond to ſecure an annuity, and, before any payment be- Sturdy v. 
came due, A. lent B. a ſum of money, on which it was agreed, that B. Arnaud, 
ſhould retain the payments of the annuity, as they became due, till that 13 
ſum was diſcharged ; then B. became a bankrupt. The agreement to re- : 
tain was holden to be a good plea to an action on the bond by B. 's aſſigu- 
es for the payments accruing after the bankruptcy ; ſuch agreement and re- 
ainer being equivalent to a plea of ſa/vit ad diem. | . 
If no intereſt has been paid on a bond for twenty years, it ſhall be in law * Our: 434 
preſumed to be ſatisfied ; and in ſuch caſe the defendant may plead /olvit ad Sw 7 
den, and rely on the preſumption. Lord Raymond indeed left it to the jury Legh, 
on ſixteen years, where there were circumſtances to fortify the preſumpti - 1 Term 
on, But without any circumſtances a period of nineteen years and a half Rep. 270. 
has been holden inſufficient. | g 
To a bond of thirty years ſtanding the defendant pleaded ſolvit ad diem, Moreland v 
and relied on the preſumption: the plaintiff in anſwer could only prove pay- S. g. 
ment two years after the time mentioned in the condition, but gave no evi - 
dence of any receipt or demand for twenty eight yedrs paſt. The Chief 
juſtice was of opinion, that this plea of payment at y was to be taken 
u ſtrictly in this caſe, which went only upon the preſumption, as in any 
her caſe ; and the plaintiff having falſified the plea by ſhewing a payment 
of intereſt two years after, it was not ſufficient to ſay the other twenty-eight 
years were enough ta let in the preſumption ; becauſe, to take advantage 
ol chat, the defendant ſhould have pleaded upon the act for the amendment 
of the law, that he paid the money after the day, in which caſe it would 
bare been with him upon the evidence. | | | 
To debt on a bond, the defendant pleaded ſolvit ad diem, and relied on Searle v. 
the preſumption of nos · payment of intereſt. for twenty years: the plaintiff Lord Bar- 
ofered in evidence an indorſement on the back of the bond, being a receipt ringioa. - 
br intereſt on it ten years before the preſumption accrued. This evidence . 
va refuſed by the Chief Juſtice, on the ground, that it was the act of the |, 370. 8.C. 
®ligee himſelf, and ſo inadmiſhble. | But the court granted a new trial, : 
it was proper evidence to be left to a jury, whether the indorſement of 
be receipt of the money had not been made with the privity of the obligor, 
it 
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i beiog the conſtant practice for tbe obligee do indorſe the payment of inte 
reſt, and that for the ſake of the obligor, - who. is ſafer en ſuch an cl 
8 indorſement, than by taking a looſe receipt. On a neu trial the evidence c| 
'  _ . Was admitted, and the plaintiff recovered. 1 5 
ue But in T urner v. Criſp, B. R. Hil. 14 G. 2. the Chief Juſtice refuſed to tr 


Rater, let the indorſement of a receipt of part of the bond, made after the pre- 
1- Barnard. ſumption had taken place, be given in evidence; for that it differed from 
B R.-432. the above caſe, where the indorſement appeared to be made before it could 


| pe yy ey be thought neceſſary to be made uſe of to encounter the. preſumption, 


ſeems to have been admitted, tho“ mad: after the preſumption had taken place. But in Glyn v, 

Bank of England, 2 Vez 43. Ld. Hardwicketouk the ſame d ſtinction as was done in the preſent 

5 In a copy of Sele4 Caſes of Evid, 152. (where this caſe is alto reported), formerly in he poſſeſ. 

Aon of the late Mr. J. Wilſon, but now in that of Mr. Nolan, the editor of Strange's Reports, 
it is ſtated, that at the Sittin;s after Michaelmas term at Weſtminſter. 6 Geo. 3., Lord Cam- 
„den ſaid, he was never much pleaſed with the determination of Searle v. Lord Barrington; 
c however, he ſaid, it was law. | 


/ 


Moyle v. Where the plaintiff ſhewed two writs of tgfatum capias ſued out by him 
3 . 4 before the twenty years run, but not ſerved, becauſe defendant could not 
ks Shed be found; Lord Mangſield ſaid, there was no ground for the preſump- 
Rep 271, t10N. | | ; : 
Hulland v. To debt on bond to fave harmleſs, the defendant can only plead, either 
Milken, that he has faved the plaintiff harmleſs, or, that if he has received any inju- 
2 Will. x6. l c 
ry, it was through his own default. 
White v. Wherecthe defendant' pleads that he has ſaved the plaintiff harmleſs, he 
Cleaver, ſhould ſhew how he has done ſo. But as the ſaving harmleſs is the ſubſtance, 
2 Str. 681. and how matter of form, the plaintiff muſt take advantage of this deſect in 
the plea by ſpecial demurrer. 1 
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See funther tit. Covenant, Vol. I. 544. and tit. C. A. infra. 
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Vol. 5. T is obſerved imabrmer part of this work, that conſtant uſage hath not 
| pag. 180. only ſanctioned he firit eſtabliſhment of ſuch offices as have exiſted time 
out of mind, but alſo hath preſcribed and ſettled the manner in which t 
+ are to continue to exiſt, in what manner to be exerciſed, how to be dif 
Per Mac- ed of, Wc. But a uſage ſhort of ſuch as may be legally ſet up as a preſcry- 
_ tion will be ſufficient for this purpoſe. In offices in every court of A 
B. Anſtr. f 
ler- hall new cuſtoms and new uſages grow up, and get firm root by cont- 
nuance much ſhort of legal preſcription, Thus in the court of Chancery, 
fGnce Lord Northington's time, the regiſtrar's clerks have uniformly ſuceced- 
ed to be regiſtrars in regular ſueceſſion. The office itſelf is probably with- 
in the time of legal memory, and this practice has only prevailed ſince the 
time above mentioned: yet it ſhould ſeem to be now too firmly eſtabliſhed 
to do ſhaken; and the Duke of Ss. Allaur, in whoſe gift the office i, 
5 would hardly venture to break through the ſucceſſion. - 
OT del 6 104767; 21-4108 
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has been ſettled; that the Treaſurer's Remembrancer in appointing Ex parte | 
is to his office, is, by the uſage, limited to thoſe who have ſerved à Deverell, 


— * 


— 


Anſtr. 438. 
clerkſhip in the office. 0 616 44 4 
Nu. Whether there can be a direct legal aſſignment of the office of regiſ- be wes * 1 
trar of the court of Chancery? wm 
| Ven. jun. 25. 


8 


1 


1 


(8) Offices, by what Authority created. 


Page 720 

(King E. 4) The queſtion, according to Moor, was, Whether the Biſhop of Saliſbury had, 
under this grant, by ſucceſſion ſuch a title to the office, that he ought to be admitted to it ? Itappear- 
ed, that Beauchamp accepted the office, executed it, and died biſhop of Saliſbury in the 22d year of 
Ed ach. but there was no proof extant of any ſucceeding biſhop of Saliſbury being admitted to the 
office, but the kings of England, one after another, had appointed chancellours at. their pleaſure. 
The three judges to whom the matter was referred, viz. the Chief Juſtice Flemming and Coke, 
and the Chief Baron Tanfield, agreed in opinion, and ſo reported to the king, that the biſhop by 
ſuceſim had no title to the office, for two reaſons: 1ſt, Becauſe the patent originally was void as 
10 the appointment of any ſucceeding biſhop to the office; for Beauchamp took the eſtate for his 
lie in 0 office in his natu al capacity, uot in his publick capacity; ſince if it had happened, 
that he had been removed from the biſhoprick of SaliſBury, yet, in reſpect of the expreſs limita- 
tion to him ſor his life, he muſt have continued in the office, and his ſucceſſor in the ſee could 
not have taken it: then the conſequence is, that he did not take an inheritance of ſucceſſion in 
the office; and he could not take iu his natural capacity for life, and alſo in his politick capacity; 
vt could the grant enure by fuch a fraction. Wherefore they all thought the grant void as to 
the ſucceſſion. I he other reaſon was, becauſe there had been no uſe or exerciſe of this office by 
any ſucceeding biſhop of Sal ſbury.— But this ſtate of facts, from which the above judgment was 
formed, does not ſecra to be correct; for in truth, this office was enjoyed and executed by bi- 
ſhops of Saliſbury from the time of the above graut to Richard Beauchamp to the reign of 
Edward 6th, Upon the Reformation of the order by that king his ſtatutes wholly leave out the 
eccleſiaſticks, and appoint that the office ſhall be executed by one of the knights companions, and 
bom that time till the reign of C. 2. it remained in the hands of laymeri. It appearing, how- 
ver, that there were ſeveral charters granted to the ſee of Saliſbury, particularly one in the 4th 
of Elizabeth, which confirmed charters of Queen Mary, Kiag Henry 8 h, and Henry 5th; and 
ao another in the 4th of Car, 1., in which laſt the letters patent of E 4. are recited to:1dem were 


lu, and expreſsly confirmed, the pretenſious of the ſee of Szliſbury to the office were revived in 
te laſt-mentioned reign, and the claim was agi 


e "_— in a chapter of the order, but the troubles 
wich ſhortly afterwards followed, prevente 


a deciſion, , The claim, however, was rene ed 
hog after the Reſtoration, and at a chapter of the oider in 21 Car. 2. was allowed on the graund 


df the above grant. It was declared, that the Biſhop of Sarum, and his ſucceſſors for ever ſhould 


hare and execute the office of Chancellour of the moſt noble order of the Garter, and receive and 
apy all the rights, priviltges, and advantages thereunto 


belovging, immediately upon the ticit 
way, Alhmole s Inſtitution, &c. of the Garter, c. 8.5 2. YA | ” 1 


(The king) But it is ſaid, that courts of equity may be holden by preſcription, 4 Wſt- $7.; 
vich implies a legal incouſiſlency, (unleſs we believe the royal authority tu have varied in this 
KpeRt at different periods), lince preſctiption, as a title to any franchiſe, pre ſippoſes a royal 
* It is alſo aſſerted, 4 inſt. 204. ma; g. Dav. 60. b., that counties palatiue (to which courts 
Gr are thoughc incident, Hob. 65.) may be erected by the king without pariiament. 

ter, Durham, Laucaſtcr, ate ſaid to be counties palatine by preſcription 4 Inſt, 204. How- 

v the doQrine in the text is {upported by the reloiution of many of the judges, amongft u hom 

mir K Coke, that che king cannot grant à commiſſion to determine any matter of equity, but 

©6ght to be determined in the court of Chancery, which hath had jurisdiction if ſuch caſe im- 

— hg had eee, ſuch allowance by the law; but ſuch commiſſionets, or deu cdurts 
, never have e | init 12 

ty $8: 1 Werdet «mon EIN but have been adjudged to be againſt law. 15 e 
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OFFICES AND OFFICERS. 


) Df the Grant of Offices by Eccletiatticat 
721 7 


(Here it wil!) Notwithſtanding what is faid here and in ſeveral other caſes concerning the a: 
cefity of the office, yet that point is not at all material. Por it hath been determin-d upon folemn 
Hearing that an office and fee which exiſted before the firſt of Elizabeth are not within the reſtrain 
of that ſtatute, but that they may be granted as before the ſtatute ; and that the utility or neceſſi : 
of the office is not more mater al ſince, than it was before the ſtatute. Sir John Trelawney v. the 
Biſhop of Wincheſter, 1 Burr. 219 i | | : 


) Of the Ceremony zequiſite to a complete Cre: 
ation oz Gzant, and of the Oaths required by 
Page 726 | 
(Aut it is ſaid,) Some have thought, that ſtewards without deed cannot take ſurrenders out of 
court. Godb. 142.and 1 Ld. Raym. 159. But this hath been frequently denied, and indeed ſeems 
unſupported by any good reaſon, Cro fac. 526 Con Rep. 83. Hargr, Co. Lit. $9. 2. n. 6. 
But a patent is neceſſary to the making of ſtewards of the king's manors. Co. Comp. Cop. 56. 5 
45» | CEE + 


But now by ſtat. 5 C. 1. c. 6. for quieting and eſtabliſhing corporations, 
it is enacted, © That all perſons in the actual 2 of any office that 
<< were required by the above act to take the ſacrament within one 
next before their election into ſuch office ſhall be confirmed in their — 
ral offices, and ſhall be indemnified and diſcharged from all incapacities 

and penalties ariſing from ſuch omiſſion; and that none of their ads 

„ ſhall be queſtioned by reaſon of ſuch omiſſion ; nor ſhall any perſons who 

..** ſhall be hereafter placed or elected in or to any of the offices aforeſaid, 

de removed by the, corporation, or othewiſe proſecuted for or by reaſon of 

(a) If nei- „ ſuch omiſſion; nor ſhall any incapacity, diſability, forfeiture, or penalty, be 
ther _ “ incurred by reaſon of the fame, unleſs ſuch perſon be ſo removed, ot ſuch 
SN « proſecution be commenced (a) within fix months after his election.“ 
time limited, the election becomes abſo ute and unavoidable ; for the Statute operates rather as a 
protection to the poſſeſſion, than as a bar to the remedy. 1 Bl. Rep. 229. 2 Burr, 1013. Cop, 


$39 


However, by 1 C. 1. Hat. 2.c. 13. amended by 2 C. 2. e. 41.6 9 6. 
2. c. 26. all perſons who bear any office civil or military, Cc. ſhall take the 


[21 b4 pf oaths of allegiance and ſupremacy (5), and the oath of abjuration. And all 
6 ©, 3 - perſons who were before, ſhall ſtill continue, obliged to receive the ſacra« | 


c. 63. ment; and ſhall ſubſcribe the doctrine againſt tranſubſtantiation. And by 
11 G. 1. c. 4. 54. mayors, bailiffs, or other chief officers of corporations, 
elected purſuant to the directions of that ſtatute, ſhall take the oaths by l | 

| required at the time of their admiſhon into ſuch office, before ſuch officer * 

5 as ſhall preſide at ſuch election. | 


Page 2 | | 
(By 2 3 Car. a.] The acts which are annually paſſed to indemnify perſons in office who hare | 
emitted to qualify themſelves, have the eſſect of repealing this ſalutary ſtatute. 10 


| The deſign of the ſtatute of 13 Car. 2. was to exclude men who were not 
of the church of England, from all offices which concern the overument 


and is to be conſidered as prohibitory upon the electors guoad * 1 wI 


OFFICES AND OFFICERS. ma 


A diſſenter therefore being ineligible to ſuch office, cannot of courſe be fined 

for refuſing to accept it. Upon this ſimple point, however, there hath 

heretofore deen ſome difference of opinion (a). And it became neceflary (% Lar- 

to appeal to the court of ſovereign juriſdiction, in order to ſettle the law wood'scaſe, 
nit, That was done in the cafe of Harriſon v. Evans (5), which caſe 11d. Raym. 

was as follows :—In 1748, the corporation of London, by a bye-law, im- = 4 Mod. 
2d a fine of fi: hundred pounds upon every perſon, who, being elected, Guildford 

ſhould refuſe to ſerve the office of ſheriff. The plaintiff, the Chamberlain Town v. 

of London, levied debt in the ſheriff 's court, againſt the defendant for the Clarke, 


penalty. The defendant pleaded the 13 Car. 2. averring, that he was a 23 
Proteſtant diſſenter within the toleration act 1 & 2 W.& M. c. 18. of e 
ſeropulous conſcience z and therefore had not received the ſacrament. The 2 Str. 1103. 
plaintiff replied the 5 G. 1. which confirms members of corporations in their 1 Wilf. 18, 
reſpe&ive offices, although they have not received the ſacrament according (5) 2 Burn's 
to the direAions of 13 Car. 2. To this replication the defendant demur- 8 
red, and judgment was given upon it in favour of the city. The defendant 6Br. P. C. 
ppealed to the court of Huſtings, where the judgment was affirmed, A 81. 

ſpecial commiſſion was ſued out, directed to Willes, C. J., Parker C. B. 

and Fofter, Bathurfl, and Wilmot, J, by whom the judgments in the courts 

below were unanimouſly reverſed. The plaintiff brought a writ of error 

in parlament; and on the 4th of mh ys 1767, Lord Mansfield with five 

«ther judges, againſt Perrot B., were of opinion, that upon the facts ad- 

mitted by the pleadings in this cauſe, the defendant ſhould be allowed to 

object to the validity of his election to the office of ſheriff, in bar to the 

ation, by reaſon that he had not taken the ſacrament within the time li- 


mited. | 


* 


—— 


ch) Of the Offence ol Buping and Selling an Office, 
| wn 7 Ollices are prohibited to be thus dil⸗ 
poled of. 


(Fer culicb reaſons) State Trials, 6 vol. 477. 

: Page 730 
(7. t bath been) 1 Vern. 98. Nor to the purſer of a ſhip. 2 Vein. 308, Ca, temp. Talh. 145. 
Bit ce 1 H, BL 326 , where it is ſaid by Lord Loughborough, C. J. that this caſe in 2 Vern, is 
auric to an evident principle of law. And clearly, if the Lords of the Admiralty were to take 
watey for their warrant to-appoint a,perſon'to be a purſer, it would be criminal in the cortupter 
w corrupted, Purdy v. Stacey, 5 Burr. 2698. 


13. It hath been adjudged, that a truſt may be created of an office Bellamy 2. 


p ) within this ſtatute. But ſubſequent determinations (a) have made e 

% dodrine exceedingly queſtionable, if not entirely over - ruled it. Talb. 25. 

kFerayce v. Willis, 3 Br. Ch, Rep 579. Parſous v. Thompſon, 1 H. BI 322.  Garforth v. 
an. /4.327, Theſe two laſt caſes have determined, that if an action for money had and receiv. 
40 phe upon the foot of an agreement, 10 allow the plaintiT a certain proportion of the pro- 
| office, ia conſideration of his having procured, o: been aiding to the deicrnlan's ap- 

Pane to it, the plaintiff canuot recover. 


As the proviſions of this ſtatute do not extend to all caſes within the miſ- 
. which it was intended to prevent, it has become neceſſary for courts 
* in many caſes, to interpoſe; for though it be true, that penal laws 
to be extended as to penalties and puniſhments, yet, if there be a 

| | publick 


Page 728 


ee which, the government ought to be ſerved by fit and able perſons, re- 


Abl 


Br. Ch. 
Rep. 124. the defendant's teſtator, who had been Lord Rochford's travelling tutor, 


v. Eaton. 


_- 4 
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publick miſchicf, and a court of equity fee private contracts made to elude 

la vs enacted for the publick good, it ought to interpoſe, and that, upon 

ide publick policy of the law, though the office be not within the ſtstute 
„of E. 6. For it is a rule of equity, © that if a man ſells his intereſl, to 
procute a perſon an office of truſt or ſervice under the government, it 
N is 4 contract of tutpitude. It is acting againſt the conſtitution, by 


£4 commended by the proper officers of the crown for their abilities, and 
 — 6 with purity.” . | 7 

Morris v. The deſendant, Who was a linen-draper, entered into a treaty with the 

TCvllock, plaintiff, who was a livery ſervant, to procure him a commiſſion in the 

"41+ 332: marines for 2000, which the defendant effected by means of a lady, who 

“as intimately conneQed with one of the lords of the Admiralty, and af. 

terwards received the money. The plaintiff, after ſix months, being diſ 

covered to have worn a livery, was diſchargedy upon which he filed a bill 

to de repaid the ſum he had advanced to the defendant. Lord Henley de. 

creed the money to be repaid with intereft ; for though commiſſions in the 

army may be ſold, yet that is with leave of the crown, and the perſon to ſuc- 

ceed is examined by the Secretary at War, and approved as a proper per. 

ſon : that that was not the caſe here: but the defendant ſold his intereſt 

with the lady to procure a commiſſion. The caſe of Ive v. A4/b, he faid, 

was very different, the commiſſion was ſold by leave of the crown, the 
defendant ſurrendered, and it was the plaintiff's fault he did not take it. 
Lowv.Law, The offices of collector and ſuperviſor of the exciſe are clearly within 
nz the ſtatute ; and though a bond given to a perſon to, influence a commiſſio- 
3 P. 3 ner to appoint one to either of thoſe offftes, be not directly a ſale within 
391. 8. C. the ſtatute, yet in effect it is ſo, and equity will therefore relieve againſt it. 
Hancing- The late Lord Rochford, being groom of the ſtool to his majelly, and, 

ton v. Du. in conſequence of that office,/-recommending pages of the preſence, Oc, 

Chatel, 1 treated with the plaintiff's teſtator, to recommend him upon a vacancy, 

on condition that he ſhould grant two annuities, one of 100! to St. Ferro, 


and was then a bond creditor of his Lordſhip for 600/., and the other of 

40l. to another perſon. An action being brought upon the annuity bonds 

buy defendant's teſtator for the arrears of the annuity, the plaintiffs filed 
their bill for an injunction. The defendants had demurred, and the demur- 

ter had been over-ruled, and upon the motion to continue the injunction (K 

upon the merits, the anſwer being put in; it was argued on the part o | 

- plaintiffs, that this bond was pro turpi cauſd; that Lord Rochford having 

a confidence placed in him by the king, had abuſed that confidence, by fel. 

ling his recommendation, and that upon the publick poliey of the law, ſuch i 

That the AN agreement ought not to ſtand, On the other hand, it was argued, that a 
i logality of it was allowed this was not an office within the ſtatute of E. 6. that n v te j 
the conſi- merely an office reſpecting the king's private, not his publick character they 
roman ary and that if it was turpis contra@us, that might have been pleaded at ay 
1 Ls a&ion Lord 7. Burlocbe expreſſed his doubts, whether it might not have beet 
on a bond is brought upon the record at law by a plea, and made a defence there to 
denied by action, but thought that not a ſufficient reaſon to prevent his interpoſition Ut jy 
the court in the court of law never baving determined, that it could be ſo brought the th 
Aneren® zs a defence. He then, admitting that it was not within the ſtatute of 8 — 


Fitzg. 73-3 6., but treating it as a matter of publick policy of the law, and fila 6 * 
dut ice marriage brokage bonds, where, though-the parties are private perſons, s ( 


Collins v. 
Blantcra, 
A Will. 341. 


practi 


* 
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praftice is publickly detrimental, ordered the injunion to be continued 
till the hearing; and afterwards, upon the hearing, ordered it to be perpe- 
tual, | | 3 


mn... 


(6) hat Gemedies a Pezſon having a Right to an 
Office muſt puzſue, to be let into the Enjopment 
of it, and how a Diſturbance is puniſhable. 

N ; : „ Page 732 
(4 man may) But if the perquiſites of an office are mere gratuities, not known aod accuſtomed 


ſees, neither an aſſiſe. nor an action for money had and received, will lie to recover them. Boy- 
te v. Dodſworth, 6 Term Rep, 681. ( 


The head of a college hath not ſuch an eſtate in his office as will enti-Per Holt 
tle him to maintain an aſſiſe for it; for he hath no ſole ſeiſin. | File X 


Bury, 2 Term Rep. 335 


6 * — 


(#) Of the Mature of Offices as to their Duration 
and Continuance : - And herein of their bein 
grantable in Fee, for Life, Years, at Mill an 
 Reverſion.- . (5 ; 
Page 733 


(Th-refore, where) By ſtat. 37 H. 8 c. 1.4 3. the cuffs rotulorum is authoriſed to appoint a fit 
ind able perſon to hold the office of clerk of the peace, during the time that the ſaid cuſlor rotulorune 
ſhall occupy the ſaid office of cuffor, ſo as the 1aid clerk of the peace demean himſelf juſtly and 
toneſtly. By ſtat x W. & M. c. the cf/or is authoriſed to nominate a clerk of the peace, for ſo long 


C1 i time only as ſuch clerk of the peace ſhall well demean himſelf in his ſaid office; and if he do 
cy. dot well demean himſellin his office, the ſyſſions of the county, on application and proof made as 
ol, the at requires, may remove him. | 


Page 734 
(A bath been) Aud by ſtat. 2 G. 3. c. 23. the offices of the judges dc not become _ ou q 
temiſe of the crown. a 


0 Of the manner of exetuting them: And herein 
of Offices that are incompatible, and where an 
Office map be executed by two or moꝛe Perſons, 


P e * 
(Upon « mandamus) But this caſe, as is well obſerved by Buller, J. will not affiſt in — ALL 
dation of the point in queſtion. For in a writ of error in a civil action, the queſtion, Whether 
li judres in the court below are properly judges or not? can never be decided ; it is ſulbcient, if 
der be judges de facto. 2 Term Rep. 87. : 


The corporation of Haſtings conſiſts of a mayor, twelve jurats, freemen, Mibward v. 
ud + town-clerk, which latter is elected by the others; and the jurats ſit bb mm 
#)uzex in a court of record, and hold pleas of the crown; and any two Rep. 81. 
with the mayor may hold a court, but all the jurats have a right to 
nend a3 judges without being ſummoned, It was holden, that- the ac- 
of the office of town-clerk, though an inferior office, vacated 
jurat, for that theſe two offices were incompatible, notwithſtand- 
ot, VII. Y ing 
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ö | - OUTLAWRY. 


ing there were ſeveral inſtances within the borough of their bavin 
veſted in the fame perſon. e | 8 been 


_ 


(L) Of the Execution of an Office by Deputy: And 
herein of Superiozs being anſwezable for their 
Deputies. | 


Midhurſt The high conſtable appointed a deputy to billet ſoldiers under the mu- 
* tiny act. This appointment was by parol only, and the deputy was not 
ts g. worn. But the court. The high conſtable hath power by the act to billet 
1 Bl. Rep. ſoldiers; and he may appoint a deputy to this particular miniſterial ad. 
359. S. C. This is a miniſterial, not a judicial, act; and a conſtable may appoint 2 
36, AR deputy to do minifterial acts. | 
eb The offices of clerk of the papers, and clerk of the day-rules in the 
8 1 King's Bench Priſon, cannot be executed by deputy. 
erm Rep. 511. 12 85 
Page 740 | | 
1 bigh) That a high conſtable may appoint a deputy by parol, ſee ſupre Midhurſt v. 
Waite, 2 Burr, 1 259, | 


Woods Inſt. A conſtable ſhall anſwer for his deputy upon any miſcarriage, unleſs the 
b. I. c. 7. deputy is allowed and ſworn; for then the deputy is conſtable, 


— 


Fs 


(M) Of the Forfeiture of an Office. 
Page 742 | 


p (There are ſays) 2 Ld. Raym. 1237. But the bare being abſent, without any particular cir- 
| 2 of aggravation, — 155 induce a forſeiture. Rex v. Corporation of Wells, 4 Burr. 199. 
age 743 
(An a, On the removal of the clerk of the peace, the evidence need not be ſet out in the 
order. Rex. v. Lloyd, 2 Str. 996. 


— 


th ——_— 
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Page 746 _ 
(e is i ſaid) But his is a vulgar error, for though an outlaw was ſaid caput gerere lupi nun; 
yet it was never permitted avy one who met him to kill him with impunity, but only in caſe be 
would not ſurrender himſelf peaceably ; for if he made no attempt to fly, his death would be pu- 

niſhed as that of any other man : though it ſeems, that in the counties of Hereford and Glouce 
in the-neighbourhood of the Marches of Wales, outlaws were treated av having capita lapina. Brac- 
ton, 118. . 5 


þ * 8 = — 
- 


P 3 (4) Jn what Caſes Proceſs of Outlawry lies. 
age 74 . 


(It ſeems) Whether the common law gives proceſs of outlawry againſt crimes, being merely c 

Ae v#1ive breaches of the peace, was queſtioned in the cafe of the King v. Wilkes on 3 libel. But 
Lord Mansfield, in delivering the judgment of the court of King's Bench, ſpoke at large to prove 
that ſuch proceſs lies againſt crimes univerſally. 4 Burr. 2537. However, the reaſoning on 
which this opinion is grounded, ſtands oppofed by a former judgment . 


OUTLAWRY. „ 


rr caſe relative to the ſame offender, 2 Wil 151. But it was adopted by both Houſes of Par- 
| when, in Wilkes's caſe, they reſolved, that privilege of parliament doth not extend to 
lic. Sec Ann. Reg. 1764. | 


is contradicted by 'the hiſtory of our proceſs. For in the reign of Henry 3 the 
{z in all perſonal actions was as follows: If the 2 did not appear upon the ſummons, he 
was attached by pledges; and afterwards hy better pledges : if he ſtill did not appear, the ſheriff 
was commanded quod babeat c:rpus t if the ſheriff returned non inventus, there iſſued a d iſtringes, 
terrar ef catalla ; after that, another diſtringat, commanding him alſo to take the body; after 
another 4 Hri- gar, ne manum appinat 5 and laſtly, a writ to take the lands and chattels into the 
kings bands. Thus, there might be one ſummons, two attachments, a capias (as it was afterwards 
called), and four diſtreſſes. To this, it is added by Bracton, that ſhould the defendant not be 
fouud, nor have any lands or goods, whether the action was for money, or for a treſpaſs, he was 
to be demanded from county to county, and outlawed : and perſons ſo outlawed were condemned 
to perpetual impriſonment, or to abjure the realm. Bract. 440-1. Reeves Hiſt. of the Law, vol. 


1. 433-4. vol. 2. 439 


(C) Againſt whom Proceſs of Dutlawry map be 
| awazded ; And herein. | 

8 Page 751 

(Vie) In ſuch caſe the plaintiff muſt diſcontinue, and take out an original, on which he will 
proceed to outlawry againſt the one, after which he may go on in the action againſt the other, 
Edwards v. Carter, 1 Str. 473. Symonds v. Parminter, 2 Str, 1269, 1 Wilſ. 78. 1 Bl. Rep. 
29, In an 28 ĩon upon a contract. if the defendant plead, that the promiſe was made by another 
yictly with him, the plaintiff cannot reply that ſuch other perſon is out of the kingdom, and that 
i not poſſible to ſummon or attach him, but muſt proceed to outlawry, Sheppard v. Baillie, 6 
Term Rep. 327. | | 


* 


o) What Forfeitures and Diſabilities an Out⸗ 
lawry ſubjetts the Parties to: And herein, 


cir· 


Page 7 

(4h the king) If the outlaw die before his term is ſold by a venditioni exponas, the court of £2 

mou will let the widow in to plead this matter againſt a purchaſer. Watts v, Robinſon, 
« 20, a 8 


[1 


ben «tlexory) But of copyhold lands belonging to the eutlaw, the king is not entitled even to 
&e profits. by reaſon of the prejudice which would accrue thereby to the lord, who hath not com- 
wurd any offence, and therefore ſhall not loſe his cuſtoms or iervices. Rex v. Budd, Parker, 
Nn Slard v. Everard, Owen, 37. 


Upon a ſeizure of goods of an outlaw in a civil ſuit, the landlord is en- Graves v. 


7 under the ſtatute 8 Ann. c. 14., to be ſatisfied one year's rent out © Acaſtro, 
= » (tte money in the ſheriff's hands. 1 : __ 
uce Az to the preference upon outlawries, the following differences were Parker, go. 
e by Parker, C. B., as ſettled in Eaſter term, 11 VV. 3. 1699. 

; il. Where there are two outlawries at different times, the firſt inquiſi- 
wy wa tall prevail: this was BradnelPs caſe. Mich. 36 Car. 2. Secondly, 
* her there are two outlawries on one day, the firſt inquiſition ſhall be 


Wher : this was Pain and Dew's caſe, Eaſt. 21 Car. 2. Thirdly, 
there are two inquiſitions on one day, the firſt outlawry ſhall be 
ed And, fourthly, Where there are two outlawries on one 
J ad both inquiſitions on one day, there, the firlt leaſe ſhall be prefer- 


Y 3 I ben 


(But in account) This opinion, that the writ of a0 es did not lie at common law for debt and 
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( toe . . 8. T. men Wms. 269. S. P. ; 
will vot ſubje& the property to the debt of the party, unleſs he obtain a grant of 6 


I (The ling) Although they may not be claimed immediately by z rank yet may they be had 


- county palatine by preſcription. 4 Inſt, 216. 


Abr. 810. 895. Cro. Eliz. 706. S. C. by the name of Leighton v. Carnous, 5 Co. $8, S. C. Mocr, 


Lage 762 


Tage 66 lawryp, and (7 for what Errors it may be rever 


% 


chequer ſeal, and make the Attorney-General a party. Balch v. Waſtall, 1 P. Wms. 445. Rex 
v. Fowler, Bund. 38.——v. Broomley, 2 P. Wms. 269. ; 
Page. 760 | | 


obliquely, or by a mean by preſcription ; for a county palatine may be claimed by preſcription 
and by reaſon thereof o have bona et catalla preditorum, felonum, &c. Co Lit. 114. b. Durham * 


(If a capias) 'Throgmerton v. Church, 1 P. Wms. 693. S. P. Leighton v. Walwin, 1 Roll, 
506. 8. C. Yelv. 20. 8. C. cited. 5 Mod, 201. S. C. cited. 


: (S', if a capias;) Cooke v. Champneſs, Pitzg. 265. S. P. Stanton v. James, 1 Lutw. 110 


Page 76 | | 
(It <vas found) 2 Salk. 469 Bunb. 103. 


(It hath alſo) It is ſtated in Lutw. as having been ſo ſaidin 11 H. J. pl. 25. But no fuch dic 
tum is to be met with in the place referred to. The deciſion in Jon. 239. was, that the defendan 
may plead outlaury in bar to a ſcire. facias by the plaintiff aſter umparlance, 


(So where: a relator) The relator in this caſe ſeem# to have ſuſtained the character of p/aintif 
” on as relator ; for outlawry cannot be alleged in diſability of a mere relator. Mitt, Eq. p 
I * ; 


Page 764 | 
(Outlawry may) But plea of an ovtlawry with the common avernment of the identity e 
the perſon need not be on oath. I. 198. 
Page 765 | 
(1; is held) For this point ſce Hawk. P. C. abi ſupra, 4 Term Rep. 543. 


(E) Of the Regularity of Pzoceeding on an Out 


{cd ; And herein, 


1. Where, for want of ſuch Proceſs as is required by Law, the Outla 
| ry may be reverſed. | 
Rex v. Yan- This ſtatute doth not apply to a court of oyer and terminer, and g 
dell, Term : - 3 
Rep 521. delivery, but is confined to the leſſons of the juſtices of the peace. 


2. Where, for want of Form in ſuch Proceſſes, the Outlawry may 
reverſed. 


Rex v. Per- Tt need not indeed be ſtated in expreſs terms on a record of a judgn 
eg of outlawry, that a wrid of capias iſſued; for it is ſufficient, if it app 
p. 573- 4e that the ſheriff was commanded to take the defendant,” 

lbid. Neither is it neceſſary in ſtating every writ to repeat the day and 
when each was iſſued: it will ſuffice, if it appear by reference to the 
ceding parts of the record; as if, after ſtating that the captas was ret 
on ſuch a day, it proceed, Whereupon the exigent was awarded ; ® 

| upon referring to the day when the capiar was returned. 

Rev v. Van - It need not appear on a record of outlawry, that the capias and 


— 812% were ſealed by the juſtices of oyer and terminer, &c. | 


* 


* 
; 


he 


OUTLAWRY. 325 

| | Page 768 
(If there be) lit is not neceſſary, that the names of the coroners ſhould be ſubſcribed to the 
judzment of the outlawry; it is ſuthcient if it appear on the record, that the judgment of outlawry 


2 given by them, Rex v. Vandal, 5 Term Rep. $41. 


2 To what Place the Proceſs is to iſſue ; and herein of the Quinto exactus, 
* and Proclamation on an Outlatory. 


ſtature ex- 


By ſtatute 4 U 5 W. M. c. 22. 5 4. made perpetual by 5 & 8 W. tende — 

3 c. 36. G 4. it is enacted, That upon the _ of any exigent out of pioviſions 
® any of their majefties? courts, againſt any perſon or perſons for any ofthe 31 Bl. 
« criminal matter, before judgment or conviction, there ſhall iſſue out a on to cri. 
minal caſes 

« ſheriffs of the county, city, or town corporate, where the perſon or per- ment: in 


10 « ſons in the record of the ſaid proceedings is or are mentioned to be or thoſe caſes 


* tieth year of the reign of the late Queen Elizabeth, which writ of pro- r N 
« clamation ſhall be delivered to the ſaid ſheriff or ſheriffs three months be- ex are 
« fore the return of the ſame.” - - neceſſary. 
If upon the record of the outlawry, in a criminal caſe before judgment, Barrington 
i appear from the writ of proclamation and return, that the party was out- v. Regem, 
laved after he had a day given to appear in court, and before the arrival of 2 Term 
that day, this will be error. Thus, George Barrington was outlawed on f . 
the 21ſt of February, and the writ of proclamation required the ſheriff to 
pockim him, ſo that he ſhould be before the juſtices of the peace at the ge- 
neral ſeſſions of the peace to be holden for the county aforeſaid next ther 
the firſt day of February next enſuing; and the return by the ſheriffs to 
that writ was, that he had proclaimed the faid George Barrington that he 
ſhould be before his majeſty's juſtices of the general ſeſſions of the peace 
kit vithin mentioned. The next ſeſſions of the peace were holden on the 
23th of February; ſo that by the terms of the writ, and the proclamation 
wo, the priſoner had a day given him to appear till the 25th of February; 
nd if be had appeared that day, he would have complied with the requi- 
ion of the writ. and have ſaved his default, But he was outlawed before 
that day came, viz. on the 21ſt of February; and upon that ground the 
man held the outlawry bad. ö 
bu, where it appeared by the writ of proclamation and the return to it, Yande!l v. 
but the priſoners were required to render themſelves to the ſheriffs, ſo that Regem, 
ke night have their bodies before the juſtices, Tc. at the return of the writ; ay. on , 
ts adjudged to be good. De” 
it appear upon the record, that the writ of proclamation was deliver- Lid. 
tl'9 he ſheriff three months before the return of it, it is ſufficient, though 
the not expreſsly ſo alleged. 
eriff need not allege in his return to the writ of proclamation. 14;4. 
Wat © the perſons proclaimed did not appear and render themſelves ;” 
Rough le muſt in his return to the exigent. 
m of proclamation requiring the ſheriff to proclaim the parties in 57. 


daun in the fheriff”s county (not ſaying county court,) is good. 
was ren 3+ What ſeal be ſaid a good Execution and Return. h 


Lan exigent be awarded agai inci 
gainſt the principal and ace together, Rex v. 
ndr u to the acceſſary. 28 OY Yandell 


d dic 


aintif 
£q.p 


Note: This 


« writ of proclamation, bearing the ſame teſt and return, to the ſheriff or n 


« inhabit, according to the form of the ſtatute made in the one · and - thir- ter judg- 


s Term Rep. 521 
Sa 


. * the county of Mil dleſex, after the word . beld, the outlawry was ieverſed. Rex v. Wilkes, 4 


name of the county was not added after, * my county-cour!,” and that the county- court was not 


Barnes, 321. Jawry, ſhe married one Priſeley ; and on being taken by a capias . 110 
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Page 772 . 

& 1 outlawry) From the authorities referred to in this and the two preceding paragraphs, 
and ſeveral others, which the court of King's Bench was furniſhed with, it was holden in Wilkes's 
Eaſe, that a technical form of words was requiſite in the deſcription of the county-court, at which 
an outlaw is enacted ; and therefore where, in that caſe, the ſheriff ſtared that © at my county- 
« court,” without adding of Middleſex ,”* and © beld at the houſe known by the ſign of the Three 
« Tuns in Brock ftreet, near Holborn, in the county of Middleſex,” withoyt adding the worde. P 


Burr. 252). In a later caſe, Buller, J. ſays, I do not know, that it has ever been determin. 
& ed, that in any return made by a ſheriff, any technical form of words is neceffary : certain re- 
« quiſites muſt be obſerved ; but if obſerved in ſubſtance, and the return he not in equivecl 
« terms, a great deal of argument is neceſſary to convince me, that ſuch a return is bad.” Bu 
rington v. Regem, 2 Term Rep, 502. The inclination of the opinion of the court in this caſe of 
Barrington ſeems to have been. that a return to a capias cum proclamatione, that the piiſoner wa 
exacted, . at my county-court, bolden at the houſe kun by the name of the Sher'f's Office in Tol Cunt 
we Cur fuor-ſireet, in and for the county of Middleſex,” was well enongh j though objected. that the 


ſtated to have been holden in Tools Court, Curſitor- ſtreet, and in aud for the county of Middle- 
ſex. However, the clearneſs of the other objection made to the return in that caſe, relieved the 
court from the neceſſity of giving an opinion upon this. In Barrington's caſe let it be 
the outlawry was before judgment; in Wilkes's caſe, it was after can viction. obſerved 


(The Sheriff) Rex. v. Almon, 5 Term Rep. 202. S. P. 


wy 1 = 4 


(F) Of the manner of revezſing an Dutlawry ; And 
' herein of the Difference between Errors in Fatt 
und in Law. , | 


Biſcoe v. In debt upon bond entered into by the wife dum /ola, the huſband was 
Kennels abroad and outlawed ; and the wife, though ſhe appeared publickly, warv- 
. 47. ed. On motion to ſet. aſide the outlawry againſt the wife, and to reſtore ber 
the goods taken on a ſpecial capias utlagatum, on affidavit, that they were 
her ſeparate goods, the court held, that the goods malt be taken to be her 
huſband's goods in point of law; and that, if ſhe bad any equitable right 
to them, ſhe muſt reſort to a court of equity: but, as ſhe appeared pub 
lickly, ſhe had been wrongfully waived ; and therefore the rule was made 
abſolute for ſetting aſide the outlawry as to the wife, but diſcharged as id 
| reſtoring the goods. 
Oſborne v. The defendant was taken on a capias utlagatum, on a Sunday, and there 
Mani 10. fore he moved to be diſcharged, the taking being contrary to the 29 Car 
AC 2. But, notwithſtanding the court held the taking bad, they refuſed 
282 an attachment, and put the defendant to take the remedy given © 

tute. 
White v. The 1 was waiyed ſpecially on meſne proceſs, -as a ſiogle 
Dunſter, man, by the name of Dunſter ; and after the exigent, and before the out 


after the outlawry, on motion, a rule was obtained to ſhew cauſe, why ul the c 
autlawry ſhould not be reverſed at her huſband's expence, on his enter ' 
a common appearance for himſelf and his wife, But the rule was dilct acl 
ed, the court refuſing to interpole in a ſummary way, as the marriage 
after the exigent. E . tell g 


- (6) Wh 
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(6) Chat the Party muſt do in oꝛdez to entitle 
him to a 'Reverſal.; And herein, | 
T ; in bai C 
me) dete uti ll ew in, pla ii the ef 


<X $$ ©& © - 


* 


The defendant was outlawed in a perſonal action, without any affidavit Serocold v. 
made of the plaintiff's demand; and having brought error, he aſſigned his — 1. 
being beyond ſea at the time of the outlawry, for which the court made no 1 Will. N 
difficulty to reverſe it. But then the queſtion was, upon what terms they 8. C. | 
hould do it, the plaintiff inſiſting upon ſpecial bail, and having now made a 
proper affidavit ; and the defendant inſiſting to file common bail only, The 
court, upon conſidering the words of 4 & 5 V. & M. c. 18. 5 3. which 
empowers the outlaw to appear by attorney, {as he did here,) and fays 
« |t ſhall be reverſed without bail in all caſes, but where ſpecial bail ſhall - 
be ordered by the court,“ declared, they were of opinion, they bad a 
diſcretionary power to require it or not; and that the want of an affidavit 
before, was no objection z becauſe that is only neceſſary to warrant an ar- 
reſt; and here was one in time for the new action that mult be brought. 
And although the 31 Elz c. 3.9 3. is the only act that expreſsly requires 
hail ; it is not to be inferred from thence, that in other caſes it is not to be 
ited upon ; for that act makes a new error, and the bail upon it is abſo- 
ktely to yay the condemnation money. And it is now ſettled, that on re- Tidd's Pr, 
rerſing an outlawry for aby other error in law, beſides the want of pro- 73 
d&mations, the bail is common or ſpecial, in like manner as upon the ar- 
re 


FF NFA. 7 27 77 


E 


. ; \ 

Where ſpecial bail is required, it need not be put in before the allowance 2 Ld. Raym 

cite writ of error; but it is well enough, if put in at any time before the > 
i 951. 2 
weil | 485 Barnardiſt 
| 298. 8. C. 
ne bail may render the defendanty and are not, at all events, anſwer- Impey, 456" 

or the debt. | 

Defendant being arreſted on a capias utlagatum, the ſheriff took an attor- Cracraft v. 
engagement, under his hand. to appear for the defendant, and re- ag range 
rl the outlawry, without taking ſecurity by bond in double the ſum for : ＋ 

Mich bail was required, purſuant to the above ſtatute of 4 & 5 M. & M. 
Us hewing cauſe why an attachment ſhould not iſſue againſt the ſheriff for 
Wharging the defendant out of his cuſtody, it was urged, that he neither 
W, nor could know, that it was a caſe requiring bail, as the capias utlaga- 
n vu n0t marked for bail ; and that the 12 G. 1. 4 29. required an ab 
Kat ; and that the ſum, for which bail is to be taken, i- to be marked on 
proceſs, &c, For the plaintiff, it was urged, that proceſs of outlawry 
n vithin the ſtatute of 12 G 1, ; that this was by ſpecial original, and 
ke ue of action is expreſſed in the original proceſs, in which it appears 
fe funf was entitled to bail. The court were clear, that this was not 
delt wihin the 12 G. 1., and thought the ſheriff had ated improperly ; 
10 8 tere was an affidavit of the under - ſheriff, that he had acted to the 
of his underſtanding without aay ill intention, they enlarged zhe rule, 
een give the ſheriff an opportunity to put in bail. Aftey which the 

7 ndertook to pay the debt and coſts. / 

"ie atute of 4& 5 V. e M. hath been conſtrued not to extend to Rex „ 
'aſes; at leaſt, not to miſdemeanours after conviction, And even Wilkes, 


- 4 Burr, 
in 255 2 40 


328 


Tae, 131. Where the defendant has obtained a charter of pardon, he muſt ſue ou 


254. a ſcire faciat, to give notice thereof to the plaintiff, in order that he may 
| further proſecute his action, if he think proper, 
— — —-¼ — — 2 — — — 
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Page 785 4* Of the Inconveniencies they are ſubject to: And herein, 
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in civil caſes, the defendant cannot be bailed, where he was not bailable 
on the proceſs to outlawry ; for it was the deſign of the ſtatute to put him 
in the ſame condition, as if he had not been outlawed: and therefore, he is 
not bailable, when taken upon an outlawry after judgment. 
Symmors Two perſons were outlawed in a joint action againſt them, and one mor- 
eee ed, that on filing common bail, he might have liberty to reverſe the outlay. 
496. : nh 
ry. Sed per cur. The writ of error to reverſe the outlawry muſt be brought 
in the names of both the parties that are outlawed ; and, if one only ap- 
pears, the other may be ſummoned and ſevered, and then the outlawry may 
be reverſed for the beneſit of the party appearing. | 


* | 3. Of ſuing out a Scire Faciat. 


— 


(A) The Diſabilities, Reſtraints, Forfeituzes, 
and Jnconveniencies which Jopiſh Recuſants 
_ are ſubjett to; And herein, 8 


I. That their Houſes may be ſearched for Reliquet, whether the be Men ar 
| Women. 


(To this purpyſe) Repealed by 31 G. 3. e. 32. 
2. If they be Women, and married, that they may be committed. 


(To this purpoſe) Repealed by Nat. 31. G 3. c. 320 3. in favour of perſons taking the oath 
therein required. | | 


— 


(B) Of the Offence of not making a Declaratio 
againft Popery, and the Reftzaints it ſubjeits thi 
Parties to: And herein, | 


2. Holdiog a Place at Court. 
Page 786 
by BP 30 Car 2) The fifth ſection ſubjeRs peers of Great Britain and Ireland, and membet 
ol the Houſe of Commons, not conforming as mentioned in the text, and all recufants cone 
who ſhall come unadviſedly into or remaiu in the king or queen's preſence, to the like peng 
but this clauſe is repealed as to peers of Great Britain and lreland by ſtat, 31 G. 3- 6.3% ; 
who ſhall take the oaths therein appointed, a 1 


3. Fr 


le 


out 
my 


I 


d member 
ts conv 
* penalti - 
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3. From living within ten Miles of London. 


(By the 1 W'& M.) Repealed by 31 G. 3. c. 32. 5 19 as to perſons taking the oaths therein 


meation 


_ 
| — 


(C) Of the Dffence in Promoting oz Prokelling 
the Popiſh Religion: And herein, Fs 
6 Page 787 


( By the 23 Elia.) Repealed by 31 G. 3. c. 32. $ 4. as to perſons taking the oaths therein ap- 
pointed. 


(Alf it ir) Repealed by 18 G. 3. c. 60. as to popiſh biſhops, &c. taking the oath therein ap- 
zointed before they ſhall have been apprehended, or any proſecution comineuced againſt chem. 


4. Of keeping School, 

8 Page 790 

(By 11 & 12 . z.) Repealed by 31 G. 3. c. 324 13. as to perſons taking the oaths and ſub- 
{ribing the declaration therein appointed. Roman Catholicks, however, are reſtrained from 
holding the maſterſhip of any college or ſchool of royal foundation, or of any endowed college 
or ſchool, and from keeping a ſchool in either of the univerſities : neither is any catholick ſ:hool- 
maſter to educate in his ſchool the child of any proteitant father; nor is any ſchool-maſter or 
miſtreſs to keep a ſchool until his or her narpe ſhall have been regiſtered at the quarter or general 


ſelons of the peace ſor the county, diviſion, or place wherein ſuch ſchool ſhall be ſituated, by che 
clerk of the peace. & 14, 15, 16. 


6. Of the Diſability of thoſe profeſſing the Popiſh Religion to preſent to a 


Church. * . 


* This diſability from preſenting to advowſons is not taken away by any of the ads which have 
been paſſed in favour of the Cztholicks : and it is complained of as a hardſhip peculiar to them, 
all other non-conformiſts, even Jews, having the full enjoyment of the right of preſentation. See 
Mr, Butler's note on Co. Lit. 391.—lt is indeed remarkable, that a proviſion ſo eſſential to the 
ſecurity of the eſtabliſument, and to the integrity of the do grines it maintains, ſhould be confived 
only to one deſcription of non-conformiſts, 
men who are inimical to our church, is, in truth, to create an intereit in the church againſt the 
church, It has the pernicious tendency 100 of ſetiing the private intereſts of the individual in op- 
poſition to the ſuperiar intcreſis of the church; and of tempting the clergy co temporize with the 
errors of thoſe to whom they look up for preferment, For is it probable, that a bold and honeſt 
zeal for the doctt inęs and diſcipline of our eſtabliſhment will recommend to a patron, who diſſents 
{rom the one, or diſapproves of the other? In the preſence cf ſuch a perſon, we muſt expect 
either a cold friend, or a ſecret enemy to our church. one, who can be filent, where he ought to 
obje& ; paſſive, when he ought to reſiſt; or, one who can ſubſcribe to doctrines he deems er- 
toncous, and can pledge himſelf to the maintenance of a ſyſtem it is his wiſh to ſubvert. By this 
means, the effect of thoſe proviſions which have been eſtabliſhed for ſecuring an orthodox clergy, 
and which, it is urged, render it unneceſſary to lay diſſenters under any reſtriction in this reſpect, 
vill iu a great meaſure be done away: it is to little purpote to inſiſt upon a profeſſion of conforms» 
ty, if we allow a temptation to ſchiſm ; to exact a vow of chaſtity, if we licenſe ſeduction. 


So, it hath been reſolved upon the ſame ſtatute, that it doth not make Cottington 
the whole truſt void, but only the turn upon an avoidance, ſo that if the 4 arp 
r before any avoidance happens, nothing can veſt in the uni- $$ 

ues. | . * 


Page 792 

* 11 1 . z.) Repealed by 18 G. 3. c. 60. as to all poiſe or perſons profe A 
Popiſh religion, claimiug under titles not thentoſore litigated, who within ſix months after the 
* paſſed, or their coming of age, ſhould take the oath thereby preſcribed. Upon this act a caſe 
was decided in Chancery, on the 18th December 1783, under the name of Bunting v. Williamſon. 
ly that caſe, A bill had been filed, claiming au eſtate given to a perſon proſeſſing the popiſh religion, 
by vill alleging, the ncapacity occaſioned by thea& of 11 & 14 W. z. The teſtator died many 


years 


To leave the right of preſcatation in the hand of 
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years before, and after his death, a ſuit had been inſtituted by another perſon, who claimed az 
his heir at law, and that ſuit was depending at the time when this ſtatute of 18 G. z. was paſſed; 
but was afterwards diſmiſſed for want of proſecution. The plaintiff filed his bill. ſome time after 
the act. claiming in right of bis wife, as heir at law. The defendantspleaded their title under the 
teſtator's will; and that defcndant, who was beneficially intereſted, having or Claiming the eſtate 
under that will, had taken the oath preſcribed by the act, aad concluded with an avernment, that 
the title had not been before litigated by the plaintiff, or any one under whom he claimed. The 
plaintiffs, an argument ot the plea, contended, that the words a hi. herto litigated, extended to the 
caſe then before the court, becauſe the title had been litigated, and was in litigation at the time 
the act paſſed. But the Lords Commiſſioners, aſhhurſt and Hotham, were clearly of Opinion, that 
the plaintiff not having before litigated the title, nor claiming under any perſon, who had litieated 
it, the caſe of the defendants was within the benefit of the act, potwithſtanding the prior litigati- 
on: and the plea was allowed, Co. Lit. laſt edit, 391. a. note 2.—-Noce, The oath preſcribed by 
the 18 G. 3. c. 6,, and that preſcribed by the 31 G. 3. c. 32, are different. As the laſt act was 
originally framed, and as it ſtood, when, having paſt the Commons, it was brought into the 
Houſe of Lords, the firſt clauſe in it directed, that the oath contained in the act of the 18th year 
of the reign of his preſent Majeſty ſhould be taken no longer; but that the oath appointed by the 
hill ſhould, in future, be adminiſtered in its ſtead, and ſhould give the ſame benefits and advan- 
tazes, and ſhould operate to the ſame effects and purpoſes, as the oath contained in the 18th oi his 

reſent Majeſty. This clauſe was altered in the Houſe of Lords to the form in which it now ſtands. 
Fe does hot expreſs, that the oath contained in it ſhall entirle the perſons taking it to the benefits of 
the act of the 18th of his preſent Majeſty ; it only expreſſes, that it ſhall de lawful for catholicks to 
take the oath of the 31ſt of his preſent Majefty at the places and times, and in manne therein men- 
tioned. Thus, it is very uncertain, A: hk jt perſons taking only the oath preſcribed by the 31ſt of 
his preſcnt Majeſty will be entitled to the benefit of the a& of the 18th of his preſent Majeſty, It 
ſcems therefore adviſable for every Roman catholick, who wiſhes to be ſecuie in the enjoyment of 
his landed pioperty, to take both the declaration and oath preſeribel by the act of the 31K, andthe 
oath preſcribed by the 18th of his preſent Majeſty. 164d, I 
Page 794 | 

(- nd it u further) Repealed abſojutely by 31 G. 3. c 32.4 21, 
Page 705 1 | 5 , 
(Jeb Roper Eſq.) 4 fortiori then it does not prevent a papiſt, who is a creditor, from receiv- 

ing his debt out of money ariſing from the ſale of an eſtate by the appointment of a will. Foont 
v. Blount, Cowp. Rep. 464- Fl | | 


Page 799 : 


| (Upon the marriage) So, in Harriſon v, Southcote, the ſame plea was allowed to a bill brought 


|k a againſt a purchaſer to diſcover, whether che perſon, under whom he derived title, were a papilt. 
= 3 Atk. 528, 2 Vez. 389. 8. C. 


All the ſtatutes of recuſancy are now repealed by the 31 G. 3. c. 32. 
in favour of perſons taking the oath thereby required. Nor is any catholic 
to be ſummoned to take the oath of ſupremacy preſcribed by i W. N. 
$1.c.8. and1G,1.F 2.c. 13. or the declaration againſt tranſubſtantia- 
tion required by 25 Car. 2. The act diſpenſeth perſons, acting as a coun- 
ſellour at law, barriſter, attorney, clerk, or notary, from taking the oaths 
of ſupremacy, or declaration againſt tranſub{tantiation. It alſo tolerates 
under due regulations the publick exerciſe of the popiſh religion, provides 
againſt diſturbing the coogregation, and miſuſing the officiating minilter, 
and exempts the miniſters from ſerving upon juries, and from ward and 
parochial offices, The regulations, under which the publick exerciſe of 

the religion is tolerated, are, that no congregation for religious 
ſhall be had in "uy place, with the doors locked, barred, or bolted, du- 

_ ring any time of ſuch meeting together; and that no congregation of 
i for religious worſhip al be permitted, until the place of ſuch 
meeting ſhall be recorded at the ſeſſions. . f 

As to the double land- tax, that being impoſed hy the annual land- tax 
act, a repeal of it could not be folted by any proſpeclive act. It is re- 
peeled by omitting from the ſubſequent annual tax acts, the clauſe 
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PARDON. A > 


| PARDON. math 


(B) In what Caſes, and for what Offences it may 
be granted, En gl 
2 


a P 
(But where) By 7 & 8 W. 3. c. 38. ſuch licence may be granted by the king alone. Hence, it 
dath been holden, that an aR of grace doth not diſcharge the forfeiture of twenty-five pounds to 
the city of London, for acting as a broker without licence. Ludlam v. Lopez, 1 Str. Fag. Nei- 
ther will it diſcharge penalties given by a popular ſtatute between the informer and the poor. 
Howel v. James, 2 Str. 1272, 4 


But after the impeachment is ſolemnly heard and determined, it is not 4 Bl. Com. 
underſtood, that the king's royal grace is farther reſtrained or abridged ; 392 
for after the impeachment and attainder of the fix rebel lords in 1715, three 
of them were from time to time reprieved by the crown, and at length re- 


ceired the benefit of the king's pardon. . 


„ — hk nt — * — 


0 Where a Pazdon is grantable of commo 
Right: 


It is enacted by 8 Geo, 1, c. 18, f 7, © That if any runner of foreign 
4 goods ſhall within two months after his offence, and before his convic- 
« tion, diſcover two or more of his aceomplices therein to the commiſſion- 
ers of the cuſtoms or exciſe in England or Scotland, ſo as they or two of 
them at leaſt be convicted of ſych offence (as deſcribed in the act), the 
H offeader or offenders ſo diſcovering ſhall receive the ſum of 40/. for eve- 
* ry ſuch offender ſo diſcovered and convicted, ſo as the value of the 
* recoyered by ſuch diſcovery ſhall exceed 50/.; and ſuch perſon ſq diſ- 
* covering ſhall be clearly acquitted and diſcharged of ſuch his or her of- 
* fence,” And the like is enacted by g Geo. 2. c. 35, 
Perſons to whom the king has, by ſpecial proclamation in the Gazetts, Cop. 323. 
or otherwiſe, promiſed a pardon, are alſo entitled to it of legal right. | 


8 


8 


(6) In what Manner a pardon is to be taken Ad⸗ 
vantage or: And herein, ES. 
| N Page 8 
Kiley i p che K. 1 5 lor ri ſeal, f itvi hi iefty's i ” 
afforda pardon to the — — 6 i Meral os the 2 de, and directing. 
the juſtices of the gaol delivery to bail him, on his entering into a recognizance to appear a 
plead the next general pardon that ſhall come out. This mandate the juſlices obey z takivg ſecu- 
nty, if the pardon is conditional, for the performance of the ſtipulations on which ig is anted, 
F. inn their wart ant tothe gaoler for his diſcharge. 1 Bl. Rep. 497. a Bl. Repy 
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(H) The Effetts and Conſequences of a Pardon, 


and to what the Party chall be reſtoꝛed. 
Page 810 | 


(If a man) But now the act takes effect only from the day it receives the royal aff unleſs * 
another period of commencement be provided by the act. St, 33 G. 3. c. I3. 1 e 


Y 


— — — — 
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(A) Of the Right to ſue in formd Pauperic, and the 
8 Mannez of Admittance. 
age 812 


(Before a perjon) The ſame is neceſlary to entitle proſecutors to proſecute in forma pauperir, 
3 Burr. 1308. This affidavit muſt be made by the party himſelf, not = a third perſon. Wilkin- 
ſon v. Belſher. 2 Br. Ch. Rep. 272. | | ; | 


Gibſon v. The admiſſion in one court is not binding on the officers of another 


M'Carty, "A . , * 
3 0 court; and therefore if an iſſue out of Chancery where the plaintiff had 


Hardw. been admitted in formd pauperis, comes to be tried in K. B., he muſt be 
311. admitted there alſo. ** 


The admiſſion to ſve in formã pauperis may be either at the commence· 
=, mY ment of the ſuit, or afterwards pendente lite. | 
3 Wilf. 24. Andr. 306, th 


Hayman, 


Codron v. A perſon ſuing in forms pauperis is not entitled to the iſſue-money, 
5 Term Rep. gog. | | | | 50 


(B) UMhether a Defendant may be allowed to de- 
tend, as well as a Defendant to-ſue in forms Pau- 


| peris © 14 N 
— A defendant upon an attachment for a contempt will not be admitted to 
=. : | | | 
on defend in formd pauperis. 
1039. 


ner . A perſon convicted of perjury, and outlawed for forgery, was admitted, 
Morgan, vo cauſe being ſhewn to the contrary, to plead the king's pardon in forma 
"Str. 1214. pauperis. | | | 


= — 


0) Jn what Caſes ro be Diſpaupeted, and to po 


Page $13 | 
( But, notwithſtanding) In Solomon v. Agnel, Forteſc. 320. it was holden, that a » 


1 1 " though diſpaupered ſhould not pay any coſts; and if taken in execution for coſts, he be 


chartzed on motion. 


A. brought 


PER JU RJURY. | 333 


(A brought a bil} Unleſs the pauper's conduct appears to have been vexatious, the court will 
pot ay the proceedings in a ſecond action, until the coſts are paid of a nonſuit in a prior one for 
the ſame cauſe. Winter v. Slow, 2 Str. 878. Brittain v. Grenville, Id, 1121. 3 Will 24. but 
where the coſts of a former nonſuit in treſpaſs were not paid, the court, though no circumſtances 
| of venation were ſtated, ſtaid the proceedings, norwithſtanding the plaintiff was a priſoner at the 
time of bringing the ſecond action, and ſued in forms pauperis, Weſten v. Withers, 2 Term Rep. 


Sil. 1 * ; i | 

A perſon ſuing in equity in forms pouperis ſhall not amend his bill by leaving out ſome of the de- 
* — Wilkinſon v. N Br. En. Rep. 292. , or diſmiſs it as againſt ſome of them without 
payment of cots, Pearſon v. Belſher, 3 Br. Ch Rep. 87.; nor it ſeems, will a party be protected 
by an order to ſue in form4 pauperis from the coſts of proceedings previous to the order. Molel. 
103. | | 


— — — 7 — 1 oa 


_ 


— — 
d — 


PER JURY. 5 Page 814 


* 


N an indictment for perjury (at common law) in an affidavit, it is not Rex v. 
neceſſary to allege that the affidavit was uſed: neither is it ne- Crobiley, 
ceſſary that it ſhould appear in the indictment, that the affidavit was filed B. 1 * 
on record. * 


(C) How charged and aſſigned. 


(A) Chat it is by the Common Law, and how 
reſtzaſned and. puniſhed, + 


: Page 818 
(thy, The thing) It is not r that it appear to what degree the point in which ths ** | 
j tor if it is but cireumſtantially material, it will be ſufficient. 
114. Raym. 258. Still leſs is it neceſſary that the evidence be material for the plaintiff to recover 
upon ; for an evidence may be very material, and yet it may not he full enough to prove direQly | | 


is perjured was material to the iſſue; 


the point in queſtion, 2 Ld. Raym. 889. 


1— — 


(B) How reſtrained and punithed by Statute. 


(By the 5 Eliz.) The judgment for the pillory need not ſpecify the time when it is to be execu- 


ted.” Rex v. Atkinſon, Dom. Proc. July 1, 1785. 


By 12 C. 1, c. 29. f 4. © If any perſon who ſhall be convicted of wilful 
* and corrupt perjury, or ſubornation of perjury, ſhall act or praQiiſe- as 
* an attorney or ſolicitor, or agent in any ſuit or action, in any court of 
* law or equity in England, the judge or judges of the court where ſuch 
* {uit or action ſhall be brought, ſhall upon complaint or information there- 
* of, examine the matter in a ſummary way in open court, and if it ſhall 
n ve to the ſatisfaction of ſuch judge or judges, that the party hath - 
offended contrary to this act, ſuch judge or judges ſhall cauſe ſuch offen- 

der to be tranſported for ſeven years.” 

8 By 8 G. 1. c. 6. “ If any perſon, making ſuch affirmation or declara- 
4 don as is appointed by this act, ſhall be lawfully convicted of wilful, 
- falſe, and corrupt affirming and declaring any matter or thing, which, 
if ſworn in the common or uſual form, would have amounted to wth 
«and 
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« and corrupt perjury; every perſon ſo offending ſhall incur ſick\and the 
fame pains, penalties, and forſeitures as are inflicted or enacted by the 

% laws againſt perſons convicted of wilful and corrupt perjury.” * 
By 31 E. 2. c. 10. 5 24. Whoever ſhall willingly and gly 
4 take a falſe oath, or procure any perſon to take a falſe oath, to obtain the 
« probate of any will or wills, or to obtain letters of adminiſtration in order 
4 do obtain the payment of any wages, pay, or other allowances of money or 
prize money, due, or that were ſuppoſed to be due, to any officer, ſeaman, 
A or other perſon entitled, or ſuppoſed to be entitled, to any wages, pay, or 
s other allowances of money, or prize-money, for ſervice due on board 
«of any ſhip or veſſel of his Majeſty, e. or the executor, adminiſtrator, 
. wife, relation, or creditor of any ſuch officer or ſeaman, or other perſon 
who has really ſerved, or was ſuppoſed to have ſerved, on board any 
© ſhip or veſſel of his Majeſty, c. ſhall be deemed guilty of felony, and 

* 

ic ſuffer death without benefit of clergy.” 

And by 28 G. 2. c. 13. 14. for the relief of inſolvent debtors, if 
« any ſheriff or other officer perjure himſelf in taking the oaths directed 
e by the act, he ſhall forfeit 50o/. And if the offence be committed by 
4 a priſoner or other perſon enabled and intending to take the benefit of the 
e act, it is felony without benefit of clergy.” | 
The better to prevent great offenders from eſcaping puniſhment by reaſon 
of che expence attending proſecutions, it is enacted by 23 G. 2. c. 11. f ;. 
«© That it ſhall be lawful for any of his Majeſty's juſtices of aſſiſe, or uf 
, prius, or general gaol-delivery, or any of the great ſeſſions of Wales, or 
« of the counties palatine, and they are hereby authoriſed (ſitting the court 
or within twenty-four hours after) to direct any perſon, examined as a 
©. witneſs upon any trial before him or them, to be proſecuted for the ſaid 
* offence of perjury, in caſe there ſhall appear to him or them a reaſonable 
s cauſe for fach proſecution ; and that it ſhall appear to him or them pro- 
' per ſo to do; and to aſſign the party injured, or other perſon underta- 
« king ſuch proſecution, counſel, who wall, and are hereby required to 
do their duty without any fee, gratuity, or reward for the ſame.” Such 
, proſecution is alſo exempt from tax or duty and fees of court, and the clerk 
of the aſſiſe is ordered to give the proſecutor a certificate of the ſame, being 
directed, with the names of the counſel aſſigned ; which certificate is to be 
"deemed ſufficient proof of ſuch proſecution having been directed, but no 
ſuch direction or certificate is to be given in evidence upon the trial of the 
perſon againſt whom the proſecution is directed. ; 


83 


(C) How charged and afligned. 


Bere N23 G. 2. c. 11. © In every information or indictment for wilful and 
the paſſing &« corrupt perjury, it ſhall be ſufficient. to ſet forth the ſubſtance of the 
of this ac, 4c offence charged upon the defendant, and by what court, or before 
EO Hog whom the oath was taken, (averring (a) ſuch court, or perſon or per- 
not to hae ſons, to have a competent authority to adminiſter the ſame,) together 
been made. “ with the proper averment or averments to falſify the matter or matters 
-Dougl: 156. 4 wherein the perjury or perjuries is or are aſſigned ; without ſetting forth 
— es the bill, anſwer, information, indictment, declaration, or any part of avy 
5TermRep. © record or proceeding, either in law or equity, other than as 22 * 


$i . 14 


„ * 


12 


PERJURY. 0 


u and without ſetting forth the commiſſion (b) or authority of the court, or theprofecu- 
« perſon or perſons before whom the perjury was aſſigned. tor under- 


takes to ſex 
cotrecily . Ibid * N 


And by g 2. To every information or indictment for ſubornation of 
« perjury, or for corrupt bargaining or contracting with others to commit 
« wilful and corrupt perjury, it ſhall be ſufficient to ſer forth the ſubſtance 
« of the offence charged upon the defendant, without ſetting forth the bill, 
« anſwer, information, indictment, declaration, or any part of any record 
« or proceeding either in law or equity, and without ſetting forth the com- 
« miſhon or authority of the court, or perfon or perſons before whom the 
« perjury Was committed, or was agreed or promiſed to be committed.“ 
The fact in the affidavit in which the defendant was charged to have Rex v. At- 
perjured himfelf, was, that he never did, at any time during his tranſac- kinſon, 
tions with the commiſſioners of the victualling - office, charge more than Dom. 3 
the uſual ſum of ſixpence o quarter, beyond the price he actually paid far? . 
any malt or grain purchafed by him for the ſaid commiſſioners as their 
corn-fator : the aſſignment in the indictment to falſify this alleged that the 
defendant did charge more than ſixpence per quarter for and in reſpet of 
ſuch malt and grain ſo purchaſed. It was objected, that the words in re/- 
ben of may include lighterage, freight, and many collateral and incidental 
expences attending the corn and grain jointly with the charge far the corn 
or grain, and bearing that ſenſe, the defendant was not guilty of perjury. 
This objection however was over-ruled. 
A complaint having been made ore tenus by a ſolicitor, before the Chan» Rex v. Ay- 
' cellour, in the court of Chancery, of an arrelt in returning home after the {tt Term 
hearing of a cauſe, the indictment ſtating that, at and upon the hearing of _ —— 
tle ſaid complaint,” the defendant depoſed, &c. it was holden a ſufficient julys,x786. 
Po July, 17 
nerment, that the complaint was heard. 
It is ſufficient, if the aſſignments of perjury falſify the meaning attributed /6id 
by the verdict to the matter ſworn. | | 
Where it was ſtated, that at ſuch @ court J. K. was in due form of law Rex r. 
ined upon @ certain indiiment then and there depending againſt him for murder, Dowlin, 
ad that at and upon the ſaid trial it then and there became and was made a ma- "_ 
(mal queſtion—Whether, Qc. it was adjudged, that theſe were ſufficient * 
wernents, that the perjury was committed on the trial of J. X. for the 
nurder, and that the queſtion on which the perjury was aſſigned was ma- 
{nal on that trial- For it is not neceſſary to ſet forth ſo much of the pro- 
tedings of the former trial as will ſhew the materiality of the queſtion on 


Vhich the perjury is aſſigned: it is ſufficient to allege generally, that 
Wat queſtion became a material queſtion. IR 


, In perjury in an anſwer in Chancery, it is not neceſſary to prove the 3 
ka, of the perſon who ſwore the oath : it is enough if the hand-writing Merris, 
Vas and that the jurat was ſubſcribed by the Maſter as being ſworn Burr. 189. 
im. | 
| \n general, the court will oblige the defendant to plead or demur to even . Hawk, 
©:&ve indictment ; and they are very cautious in granting 2 nn e. e. 2s. 


ae it (a), And Lord Thurlowe refuſed permiſſion to amend the lee. 
Tas. anc 


5 » Where an indictment for perjury had only been threat- 5 28. 
1 1 k n the party, having no intereſt, could not be ſuppoſed to make (6) Earl 
. © Oath in 


k 8 1 F Verney v. 
Fit of the intention 60. nnn 


mara. 
PIRACY, Br. Ch. 
Rep. 415. 


out in the ĩndictmeut more af the proceedi ngs than he need under this act, be muſt ſet them forth 
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| No e p IRA CM is incurred by depredations on or near the ſea, without au- 


better ſenſe by the Algerines, and afterwards driven on the coaſt of Ireland, with ſome 
©” than that in Turle and renegadoes on board, Sir Leoline Fenkins, then Judge of the 


_ Godb. 193: the property of the original owners, although ſold here, unleſs the ſale be 


164. 
* 3Bulftr, 28. ſovereign and the ſovereign of the captor to have been in mutual ami 


—— 


The word thority from any prince or ſtate. For if theſe violations of property 
« pirate” be perpetrated by any national authority, they not acts of piracy, Thus, 


gs fone” when a Briſtol merchant ſhip, in the reign of Charles the Second, was taken 


which it is Admiralty, certified to the king in the following words (a): * As for the 
_ Fogely: « Moors and Turks, that are ſo by birth, and were found on board this 
ol. thy: « ſhip, it is my humble opinion, that ſince the government of Algiers is 
perſonto © owned as well by ſeveral treaties of peace and declarations of war, as by 
whoſe care the eſtabliſhment of trade, and even of conſuls and reſidents amonglt 
the mole, or e them, by ſo many princes and ſtates, and particularly by your Majeſty, 
aro; * „ they cannot, as I humbly conceive, be proceeded againſt as pirates or 
which in ſea · rovers, acting without commiſhon, but are to have the privileges of 
Latin was enemies in an open war, and muſt be received to their ranſom by en. 
called pers, * change or otherwiſe, the ordering of which doth in this caſe belong to 
was intruſt- « the Lord high Admiral.” e 


ed. It was | 
uſed too ſometimes, according to Spelman, for a ſea captain, or ſoldier, Aſſer., in the life of 
King Alfred, telis us, Rex AIfredus juſſit cymbas et galeas, i, e. longas nav's fabricari per rg, 
impoſitiſque piratis in illts vias maris cufrodiendas cummiſit. (a) 2 Sir L. Jenk. 791. 


2 Sir, So, when one Cheline attaked a Dutch ſhip near the port of Dublin, and 

Jenk. 754. carried her away, having two Britiſh ſubje&s on board, though it was a 
crime againſt our ſovereign as a neutral power, under whoſe protedion the 
ſhip lay, yet, it was holden not to be puniſhable as piracy ; * the captor 
had a commiſſion of war in due form againſt the enemies of the French 
king. | | 

Jenk, 165. j is eſtabliſhed by many authorities, that goods taken by pirates remain 


9 jn market overt, 


635. Indeed the contrary is aſſerted (2 Bur.. 694. 5.); but the reaſon affigned, (viz. that there 
can be no condemnation to entitle the pirate,) ſhews, he acquired no property, and therctore 
could trarſmit none. Sce2 Wooddef. 421, 


Such goods therefore the king cannot grant; for by an expreſs ſtatute 
(5)27E 3: (8), the merchant robbed on the ſeas ſhall be received to prove that the 
Nat, 2.c. 13. goods or chattels belong to him by his chart or cocket, or by other law! 
proof of merchants, &c., and then the ſaid goods ſhall be delivered without 
any ſuit at the common law); which act is general, be the party robbed 
privy ora ſtranger. 
6004 Inſt. But, it was holden (c) by all the judges in the reign of Richard N 
third, that any foreigner, who ſues on this ſtatute, muſt prove his 01 
0 and alſo his own ſovereigu to have been in amity with our king, at the un 
of the capture, For in our municipal law books it is generally and ind 
criminately aſſerted, that piracy cannot be committed by the ſubjects 
Kates at enmity. | ; 
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The goods of pirates, not taken from others, belong, after attainder, to 3Bulſtr. 148 
the crown or its grantee; and thoſe of which others have been deſpoiled 
will be forfeited in the ſame manner, if the owners come not within a rea- 
ſonable time to vindicate their property. And until they do ſo, the king 
may ſeize them, and if they be bona peritura, he may ſell them, and upon 


< proof, reltore the value. But by ſtat. 22 & 23 Car. 2 c. 11. 5 11. if the 12 Co. 73. 
1 company belonging to any Engliſß merchant ſhip take any ſhip, which | 
5 rl? aſſaulted them, the officers and marines ſhall receive ſuch ſhare bf 
a the condemned ſhips and goods as is uſually practiſed in private men of 
war. | 
- About the time of the treaty of Nimeguen, the captain of a French mer. 2 SirL. 
15 chant ſhip, having put into a port in /re/and, was accuſed by his crew of Jenk. 714. 
7 robberies on the ſeas, and fled. His ſhip and goods were confiſcated, as 
by having belonged to pirates. The French ambaſſador preſented memori- 


als, requiring the cauſe to be remanded to the natural judge, as was pre- 
tended, in France. But the king and his Council finally adjudged, that he 
was ſufficiently founded in point of juriſdition to confiſcate the ſhip and 
goods, and to try capitally the perſon himſelf, had he been in hold, the 
matter of renvoy being a thing quite diſuſed among princes ; and as every 


= wan by the uſage of our Zuropean nations is jufliciable in the place where 
> the crime is committed, ſo are pirates, being reputed out of the protection 
5 of all laws and privileges, and to be tried in what ports ſoever they are 
a taken, \ 
EY By 18 G. 2. c. 30.“ All perſons, being natural-born ſubjects or deni- 
« zens of his Majeſty, who during any wars have committed any hoſtili- 
and ties upon the ſea, or in any haven, river, creek, or place, where the 
yas 2 * admiral or admirals have power, authority, or juriſdiction, agaiaſt his 
n the * Majeſty's ſubjects, by virtue or under any colour of any commiſhon from 
aptor * any his Majeſty's enemies upon the ſea, or any the places where the 
Trench * xdmiral hath juriſdiction as aforeſaid, may be tried as pirates, felons, 
* and robbers in the ſaid court of Admiralty, on ſhip board, or upon the | _ 
emain „hand, in the lame manner as perſons guilty of piracy, felony, and rob- 
ale be * beryare directed to be tried; and on conviction ſhall ſuffer as any other 
* pirates, &. ought by virtue of 11 C12 IV. 3. c. 7. or any other act: 
it there * Provided that any perſon who ſhall be tried and acquitted, or convicted 
erefore according to this act, for any of the ſaid crimes, ſhall not be liable to be 
* proſecuted for the ſame crime or fact, as high treaſon. But this act 
* hall not prevent any perſons who ſhall not be tried according to it, froia 


* being tried for high treaſon by 28 H. 8. c. 5.” 
And by 32 C. 2. c. 25. 1 12. * In caſe any commander of any private By 22 003. 
A ſhip of war duly commiſſioned according to the directions of this act, or cf. all 
6 the 29 C. 2. c. 34. ſhall agree with the commander or other perſon of or pp an 
belonging to any neutral or other ſhip or ſhips, veſſel or veſſels, except r 
«ef f l ; ing any pri- 
1000 e of his Majeſty's deelared enemies, for the ranſom of any ſuch neu- vate veilel, 
tral or other ſhip, tc. or the reſpective cargo or cargoes thereof, or any &c. captui- 


his o n thereof, after the ſame ſhall have been taken as prize, and ſhall, in d by he 
| ami a yi; of any ſuch agreement or agreements, actually quit, ſet at 0 —_ 
the um Wer, or diſcharge any ſuch prize or prizes, inſtead of bringing the ggjq and 
nd wal F lame ing ſome port or ports belonging, to his Majeſty's dominions, every the offender 
abjects « N | nder ſhall be deemed guilty of piracy, felony, and robbery; and hable to 


„ © coiltion (in the manner the act deſcribes) ſhall ſuffer ſuch pains of penalty otĩ 
1 i $9, - 
» Sc, as pirates, felons, and robbers upon the ſeas ought to ſuffer © 


accord} , , F 
Yor. . ps the laws now in being. But the commander 1 


3 E. 4. 4. 10 H. 5. 24. 46. 28. Ple. Com 154, That it is not, Co. Lit. 4. b. 112, a. 
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et ſhip of war, upon the capture of any neutral veſſel, which by any law 

* or treaty ſhall be liable only to the forfeiture of ſuch contraband poods 

„ as ſhall be on board thereof, may receive ſuch goods in caſe the com- 

, © manderis willing to deliver them, and thereupon quit, ſet at liberty, or 
% diſcharge ſuch neutral ſhip or veſſel.” | | 

By 30 C. 2.c. 25. f 20. and 33 G. 3. c. 66. 5 70. a ſeſſion of oyer and 

terminer, and gaol-delivery, for the trial of offences committed on the high 

ſeas, ſhall be holden twice at the leaſt in every year at the Seſſions-houſe in 

the O Bailey, or at ſuch other place as the Lords of the Admiralty ſhall 

appoint. And the commiſſioners named in the commiſſions of oyer and 

ter miner for the trial of ſuch offences, as alſo any juſtices of the peace, may 

take informations touching offences committed upon the ſeas, and cauſe the 

parties to be apprehended and committed: They may alſo oblige any per. 

ſons they think neceſſary to enter into recognizances to appear, proſecute, 

and give evidence at the ſeſſions, and upon their refuſal to do ſo, may com- 

„ mit them; which recognizances and informations are to be tranſmitted to 

dhe regiſtrar of the court of Admiralty. | 


EIT S — — —_ 


| PISCHARY. 


Blount's A PISCHARY is ſaid to be a right or liberty of fiſhing in the foil of 
Law DiR. . h | 9 54 * 

verb. Piſ- nn, . 

cChary. But a man may have Iiberam piſcheriim in his own ſoil. Skin. 678. 4 


2 Salk. 637. Our law books make mention of three ſorts of fiſhery, Ebera, ſeparalu, 
communis. 

Seymour In order to conſtitute a ſeveral fiſhery, it is neceſſary, that the party 

v. Lord claiming it ſhould ſo far have the right of fiſhing independently on all others, 

Tong tenay, as that no perſon ſhould have a co-extenſive right with him in the ſubjec claim 

8 ied; for where any perſon has ſuch co-· extenſivye right, there, it is only 2 

Free fiſnery. But a partial, independent right in another, or a limited li- 

berty, is not inconſiſtent with a right to a ſeveral ſiſber vp. 

5 Burr. Whether ownerſhip of the ſoil is eſſential. to a ſeveral fbery is a point up- 

2814. on which there hath been a great diverſity of opinion, and which is not yet 

Pougl. 56. finally ſeuled. | 


That it ts ; 
neceſſarily ineluded in a ſeveral fiſtiery, ſee 2 Bl. Com. 39. | 2 Salk. 635. Dav. 8 f. b. 17 E 4 


108. b. Br. tit. Tenures, pl. 75. Firzh, Sci. Fa, 100. Godb. 117. 20 Vin. Abr. 201. Thc 
latter ſeemeth to be the better opinion, for the utmoſt that can be deduced from the caſes cited i 
ſupport of the former is that a ſeveral fiſhery ſhall be pi eſumed to include the ſoil, until the cos 
traty is proved. See Co Lit. 1132. a. note 5. laſt edition; 6 


EI Com. A free fiſhery is conſidered by Sir William Blackflone as an excluſive right 
32 of fiſhing in a publick river, and is referred by him to the head of franchiſes 
8 B. But this doctrine is, at leaſt, queſtionable, our law books (a extending 
Firzh. this kind of ſiſhery to all ſtreams indiſcriminately, whether private or pu- 
Abr. AM; lick. The ſame learned writer too faith, that a free þ/hery imports an e- 
422. 4K. 4. eluſive right, and. ſo differeth from common of piſchary ; that in a free fiſhery 


6b. Fn A wy nnn before they N caught; in a common 2 


not till afterwards, . But this doctrine, though ſupported by ſome (3) 2H. 2.13. b. 
pur ho is impugned by others. Lord Coke 00 . . of Oro. Car. 
ſiſnery and free filhery as the ſame thing. For, he faith, that a man may 1 
preſcribe to have ſeparalem piſchariam in ſuch a water, and the owner of the Skin 677. 

' foil ſhall not fiſh there; but if he claim to have communiam piſcharie, or ki» Carth. 485. 
leram piſchariam, the owner of the ſoil ſhall fiſh there. And Eyre, J. ſaid (0 Regs | | 
(d) that the word libera, em vi termini, implied common. And that a man 21.3 . | | 
cannot declare in treſpaſs for taking his fiſh in a free f/bery was expreſsly 2 Salk. 637. bu 
holden in two caſes (e), and the judgment for that reaſon reverſed, The Carth. 285. 
fight to the property of the fiſh in a free 22.2% 4 till caught, was negatived (* C0, Lit. 
by the court incidentally in a ſtill earlier caſe (7). Lord Mansfield, in 55 i Salk. | 
the caſe of Seymour v. Lord Courtenay, faith, that where any perſon hath 6 37- | 


. n 
2 — > : 
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a co exlenſive right with another it is a free fiſhery (g). | wh, 285. j 

| : e) Upton 88 
v.Dawkins, 3 Mod. 97. Comb. 11. S. C. Peake v. Turner, cited in Carth. 286. in marg. (/) Child | 
v. Greenhill, Cro. Car. 554. (g) 5 Burr. 2816. 


EEE 


If a man juſtifies for uſing a piſchary, he ought to ſhew whether it be Hardr. 407. 
commos, free, or ſeveral. So, whether it be appurtenant to a manor or 
meſſuage, Ac. for it is an intereſt, and not a mere liberty or eaſement. 

A fiſhery, without more, is a tenement within the ſtatute 9 & 10 V. Rex v. Old 
3.c,11, ſo as to entitle a perſon renting it to a ſettlement, for the court Alresford, 
will intend that the ſoil paſſed with it. It is indeed doubtful, whether it is N 
material for this purpoſe, that the ſoil ſhould paſs. 353. In ts 


ec caſe, one 
l-arned judge is reported to lay it down broadly, that a fiſhery is a tenement ; that treſpaſs will lie 
for at injury to it; and it may be recovered in cjetment. NY 


of - 
ln rivers not navigable, the proprietors of the land have the right of fiſh- Carter v. 1 
ery on their reſpective ſides; and it generally extends ad filum medium aque. * [ 1 
hs But in navigable rivers, the proprietors of the land on each ſide have it not; 3 1 
: the ſihery is common, it is, primd facie, in the king, and is publick. But Pitzwal- | bi 
arty the crown may grant a ſeveral fiſhery in a navigable river, where the ſea ter s cafe, 1 
* tows and reflows, or in an arm of the ſea; and on the other hand, there 1 Nod. 105. 1 
. May be a free fiſhery,” or a co-extenſive right of ſiſhiog with the owners of . | 
aly a the ſoil, in a river not navigable. In the one caſe, the preſumption is in of Oxford. v. 
ud fi favour of the appropriate right, in the other caſe, the preſumption lies the Richardſon, _ 
contrary way. In theſe, as in all other caſes of preſumption, the preſump- 4 Term 
u v wn will ſtand, till the contrary is proved. tot ; N 
* By the ſtatute of 5 Geo. 3. c. 14. perſons convicted of ſtealing, takigg 
« dcftroying any fiſh in any river, or ſtream, pond, pool, or other water, 
1 8 any park or paddock, or in any garden, orchard, or yard, adjoining or 
BN belonging to any dwelling-houſe, or aiding or aſſiſting therein, or receiving . 
Ide buying the ſiſ knowing them to be folen or taken, ſhall be tranſported 
ited in for ſeven years. The proſecution, however, mult be within fix months af- 
he cou · ter the offence committed 5 and any offender convicting an accomplice is 
exiled to a pardon, | | | 
re right by 5.3. every perſon convicted of taking or deſtroying, or attempting to 
chiles. or deſtroy any fiſt in any river or ſtream, c., not being in any park - 
tending  Rddock, or in any garden, orchard, or yard adjoining or belonging to 
or pb ay dwelling-houſe, but ſhall, be in any, other incloſed ground which hall 


| an ex. de pirate . ſhall forfeit the ſum of ſive pounds to the owner of ſuch 
len mer or ſtream, c. But this clauſe, it is expreſsly provided, 15. ſhall 


1 N = extend to any-perſon who ſhall have a juſt right or claim to take, Kill, 
chen in cu away any ſuch fiſh, 5 | jt. 


. * It 


Ls 1 


(«) Weavers Upon general proceſs (a), the. plaintiff may declare qui tam, or as ex- 


2. Forreſt, here the proceſs was to anſwer the plaintiff qui tam, &c. (5), and the de- 


the writ is returnable ; for the bill. of which it is a copy, cannot be filed till bail is put in. whic 
the time of putting in bail, and ſce Tidd's Pr. 187.—Where there are ſeveral defendants, who t 


+ PLEAS AND PLEADINGS. 
Kinnerfley 1 hs 8 therefore, that a perſon who fiſhes in a Gſhery belonging 
. to another, but to which he has a claim, for the purpoſe of giving occaſion 


to an action in order to try the right, is not liable to a penalty under this 
act. 3 hS! 66 | 


_—_ 


V 4 5 ; ; 1 2 | | Me | % 
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(Belly 6G 2) See ſimilar reſervation in the above act of 36 E. 3. 


yY 7 4 


(B) The Declaration: And herein, 
5 | 1 - What Matters may be joined in the ſame Dee 


Brown v. The old opinions upon this ſubject may be found in the firſt volume of 

Diron, this work, under title © Actions in general (C).“ It would be unneceſſary 

1 6 to introduce them again here, eſpecially as the rule is now ſettled, that any 

p. 279. cauſes of action, which can be compriſed in counts, that admit of the ſame 

general plea, and are followed by the ſame judgment, may be joined in the 
lame declaration. | { 


r 


4. Of che Declaration's agreeing with the Writ. 


Company ecutor or adminiſtrator, tc. But this rule will not hold è converſo; for | 
po 2 Str. claration was in his own name only, omitting the gui tam part, the court 
-Lloyd v. held the variance to be fatal, and ſet aſide the proceedings. And the like 
Williams, was done, where the proceſs was to anſwer the plaintiffs (c) as aſlignees of * 
C. B. 2 Bl. 2 bankrupt, and the declaration was in their own right; ſor the plaintiff 
Rep 22. cannot declare generally, on proceſs ſued out in a ſpecial character. And 


* — as ſuch variance between the original writ and declaration may be taken ad- * 
v. Davis, vantage of by plea in abatement, ſo, where the action is by bill, the court ther 
* R. Will interfere upon motions (4). 6 : 5 
2417. Canning v. Davis, C. B. Barnes, 454. (e) Meggs v. Ford, E. 25 G. 3. Imp. Pr, K. B. ld 
192, (4) Turing v. ſones, 5 Term Rep 402.——Ic appears, however, to have been the opinion forth 
of Yates J. in the cafe of Canning v Davis, 4 Burr. 2417, that though the plaintiff ſtyle hin tel doe 
executor, or give himſelf any other ſuperfluous deſcription in the proccſs, and declare otherwiſe, | 
yet this will not hurt, for che demand is ſtill the ſame. | Th 
arge 13 „ 1 | Sa * 

(It is a general), And in ſuch caſe, if the ſuit is by bill, there muſt be a ſpecial memorandum N Lend 
of the day ſubſequent to the cauſe of adion. However, where the-cauſe of action was ſtated to Gievin 


have accrued on the firſt day of term, he court, on demurrer, held, that the declaration might be 
entitled of the term generally; for the delivery of the declaration is the act of the party, and i 
ancient times it cou'd not have been delivered before the fitting of the court; ſo that the cauſe | 
action tuight well have accrucd before the actual delivery of the declaration. Pugh v. Robioic 
1 Term Rep 116 ——The Yeclaration by bil! ſhould, regulaily, be entitled of the day on wh 


cannot be till the return cf the writ. Southonſe v. Allen, Ca. temp. Hardw, 141. But , 4 
in bail ef different terms, the declaration ſhould be entitled of the term, when the laſt bail was fe 


in, Stork v. Herbert, x Wilf. 442, But in a later caſc it bath been holden, that a echoes 


* 
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though filed and delivered, eannot be entitled, of a ſubſcquent term to that in which the writ is 
returnable. Smith v. Muller, 3 Term Rep. 624.—Where a declaration 18 improperly entitled, the 
laintiff may have it corrected on an affidavit ot the fact. Symonds v. Parmenter, 1 Will. 78. 
I: may de ſer right too at the inſtance: of the defendant, if neceſſary for his defence. Sonthouſe 
„ Allen, Ca. temp. Hardw. 141. Smith v. Key, x Str. 638. Smith v. Raydon, cited 1 Wil. 
39. ſeems S. C. Thompſon v. Marſhall, 1 Wilf. 304. Wilkes v. Earl of Halifax, 2 Will. 256. 
Pages 15 
(!t es addios out) Bennington v. Taylor, 2 Lutw. 1517, Chafin v. Betſworth, 3 Lev. 190 8. b. 
An adion on the caſe was brought, ſetting forth, that the plaintiff was Strcde v. 
eſſed of a tenement, and a cloſe of paſture, and a rood of land, Qc. in Sos, > 
$. M., and that he had right of cammon in Mendip foreſt for bis cattle, Cc. n 
25 thereunto. belonging; that the defendant digged and made coney- bo- 4. Skin. 
roughs in the ſaid foreſt, and ſet nets and gins there, by which his ſheep 621. S. C. 
were damnified ; and he was deprived of common, Cc. It was objected, 8 4 
that the declaration was not good, for that it reſted merely upon poſſeſſion, 5 i e 


and did not ſhew any title to the common, either by grant or preſcription. 266. 8. F. 


But the declaration was adjudged to de proper, 1. Becauſe it is an action Bean v. 

grounded upon the poſſeſſion againſt a wrong · doer; to which a title would * 

be only an inducement. 2. Title to the common need not be alleged, be- 8 . 

cauſe it did not appear whether the defendant was owner of the ſoil, or a 
f ranger. It is true, if it had been upon ſpecial pleading, as, io treſpaſs 9 
) for diſtraining his cattle, and-the defendant had pleaded, that he was own- | 
y er of the ſoil, and ſo juſtified the taking, the plaintiff in ſuch caſe muſt have l 
* 1 


replied (a), and ſhewn a title by grant, or preſcription, or ſome convey- (a) So, 
uce. And laſtly, This matter is not traverſable ; for upon the general Vernon v. 
ive a right of common muſt be proved and given in evidence, other- 8 
vie the plaintiff cannot maintain his action, but what right is not ma- 
So, in an action for diſturbing the pfaintiff in the enjoyment of a pew in a Nebrick 
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5 | church, poſſeſhon and ſaying it to be appurtenant to a meſſuage (5) are ſuf- 8 I 1 
3 kcient againſt a mere ſtranger, without laying or proving the plaintiff repair» (6) In 10 1 
1 e the pew, or ſhe wing any title or conſideration whatever. . As againſt the caſes, it on 


ordinary indeed, who bath primd facie the diſpoſal of all the ſeats in the PRs ne- 


durch, a title muſt be ſhewn in the declaration, and proved, ge ofa 


pew in the declaration as appurtenant to a meſſuage. Stocks v. Booth, 1 Term Rep. 428. 
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If a plaintiff have a preſcriptive right of burial in a church, he need not Waring v. "oth 
yanſt a wrong-doer ſet forth the whole of it: it hath indeed been doubted, 2 ii 
tether he may not in ſuch caſe rely merely upon his poſſeſſion. 1 } 

Bat, where a perſon claims a ſervitude upon another's property, it is Ve the 1 


K. in ſeveral caſes that he muſt, againft the owner of ſuch property, ſet caſcs/#pro, * 
er and prove the whole of his title. However, later caſes ſeem to have 1 
e aberviſe. N M 
The plaintiff declared; that he was ſeiſed in fee of a mill, and had a Sande v. ity 
Wercourſe running in the defendant's land to the ſaid mill, and that the 2 1 1 
ra"dum Gfendant had ſtopped it. This was holden well upon demurrer, without 5375. ; - 4 | 
res ag auy title to the watercourſe. | ” [WH 
might plaintiff declared, that he was for four years laſt paſt ſeiſed in fee Winſerd v. 1 
a parcel of land adjoining to the defendant's meadow, et ſic inde ſeifitus W. Ralton, Wu 
ems temput predifium habere, ſrut et uti debuit quandam vium per quan- Þ kev. 266. 1 
F Jamam of the defendant in the-meadow of the defendant w/que a cloſe Sambal "10 
de plaintiff, and that the defendant {topped the gate cum ſerd & catenã 4 Ventr. N 


upon motion in arreſt of judgment, the declaration was holden to be 180. 8 P. 
though no title was ſhewn to the way, though the defendant was Blockley 


. er, 
5 x Lutw. 


b 119- 3. P. 
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21d Rm. In the caſe of the King v. Pucknall, Lord Holt faid, © Where a nan 


| 9 bath been adjudged ſufficient. . 


. the defendant's cloſe, that the defendant as occbpier is bound to re- 
45 Rep. 766. N. | 1 | | *** 


poelybank In covenant on a leaſe, the plaintiff in ſtating his title ſet forth, that one 
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'*  terre-temant, and though the charge was againft common right, and ſuch a 
charge as could not commence but by grant. 8 | 


« is obliged to make fences againſt another, it is enough to ſay omnes occu- 
* 4" - ® patores ought to repair, c., becauſe that lays a charge upon the right of 
| „ another, which, it may be, he cannot particularly know. 

Ann. In an action for not repairing a fence, the allegation was, that the te- 
x Ventr. nants and occupiers of ſuch a parcel of land adjoining the plaintiff's, had 
4. time out of mind maintained it, &c. It was moved in arreſt of judgment, 
that the preſcription is laid in occupiers, and yet their eſtates are not ſhewn; 
and that hath been judged naught in 1 Ce. 155. and 2 Cro. 665. But the 
court ſaid, * It is true there have been opinions both ways, but it is good 
thus laid, for the plaintiff is a ſtranger, and preſumed ignorant of the ef: 

e otheruile it is, if the defendant had preſcribed.“ ] 
Tenant v. So, in an action on the caſe for not repairing a wall, ( debuit reparar”” 


2 Ld. Raym, 1089. 6 Mod. 311. 


Rider v. $0, in an action for not repairing à private road leading through 


e S., who was ſeiſed in fee, made the leaſe in queſtion, and that on his 
l. 329: death the reverſion deſcended to the wife of the plaintiff, as the heir-ar-law 
of S., whereupon he (the plaintiff) became ſeiſed of the reverſion, ar of free- 
' bold in right of his ſaid wife. On demurrer, the declaration was holden to 
be ill, for, from his own ſhewing, there was a ſeiſin in fee in bath in right 
of the wife. | : 
Aleberry In general, however, in covenant, the plaintiff need not ſet out any t- 
v. Walby, tle, but begin generally quod cum dimi/ifſet : and therefore where a plaintiff 
1 Str. 229. had merely ſet out his title imperfectly, as, by omitting the perſon under 
whom he claimed, it was holden, that this was furpluſage, and could be 
rejected bogs: 
ay V- In an action againſt a perſon who farms the poſt-borſe duties, under the 
4 ſtatute of 27 G. 3. c. 26. for neglect of duty, the plaintiff muſt aver ſpeci- 
Rep, 163, fically, that the defendant is the perſon appointed under and by virtue of the 
aft of parliament upon whom the duty is thrown. It is not a ſufficient title 
. to ſtate that the defendant is a collector of the rates and duties recited in a 
certain act, Oc. | | | 
2. Where the Plaintiff muſt ſhew that he hath performed what was requt 
. tk ſite on his Part. | 


Kingſton * So, where two acts are to be done at the ſame time, neither party ca 
Preſton, maintaid an action, without ſhewing a performance, or an offer to perform, 
Dougl. 688; on his part: for where the performance of the plaintiff is prevented by the 


„ 0 neglect or default of the defendant, that is equal to a performance. 435 
Dougl, 684. Blackwell e. Nath, x Str. 535. Goodiſſon v. Nunb, 4 Term Rep. 761. Hotham ? _ 
Faft.lndia Company, 1 Terhi Rep. 638. 645, + n 10 | debt z 
e Pac abt iy 156) tad (be art 4 with a 1M. 44%; An N or 


x 4 
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; Vn 
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And where mutual covenants go to the whole of the conſideration on Boone 99 
both ſides, they are in that caſe mutual conditions, and a performance muſt Eyre, cited 


— — - - 
. — — — 


* „ „ 
1 


— My 


be averred. But it is otherwiſe where they go only to a part, and where « yy 47% ih 
recompence may be had in damages. * {Ay + | 
dans v. Shore, Id. 250. Campbell v. Jones, 6 Term Rep. 574. 


8 Page 16 


e 


(4s where a wriling) Trench v. Trewin, 1 Ld. Raym. 125. S. P. 


= 


If the plaintiff declares, that in conſideration he had agreed to deliver Martindale 
cloth to the defendant, the defendant agreed to pay him ſo much in caſe v. Piber, 
{.'s horſe beat B. “s, which he avers he did, he need not aver the delivery r Will. 88. 
of the cloth, Secas, if it were in conſideration that plaintiff would deliver 
cloth, defendant would pay ; for in that cafe the delivery muſt be averred. 

ln aſumpſi# on an agreement to forfeit a depoſit of five guineas, and alſo 2 " "BY 
to pay another ſum of lol. if the defendant did not accept poſſeſſion of cer- 8 
tain premiſes from the plaintiff, and alſo pay for certain fixtures therein, at . 
a fair appraiſement by two appraiſers ; it was adjudged on a ſpecial demur- 
tet, that the declaration was ill, becauſe the plaintiff had not ſhewa his right 
o the premiſes, ſo that he could have delivered poſſeſſion according to the 
zgreement, As each was to name an appraiſer, he ought alſo to have 
ſhewn that he had done fo. - 12 
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;. Where general Allegations in the Declaration are ſufficient ; and ihere · 
| ia, of Miſrecitals and Omiſſions. 


— 


I 


2 * — - 
— pa... ai 


Where the defendant covenanted, that he would not take wood without ger Wẽ]§ỹU e 
the afſent or aſhgnment of the, leſſor or his aſſigns, it was holden not to be v. Noone, 
ſufficient to allege in the declaration that the defendant took wood quithout 1 Leon, 250. 
the a/ignment of the leſſor or his aſſigns ; for it mighe be with their afſent, 
ud ſo no breach. | 1 i 

But, where the covenant was, „ to pay or cauſe to be 2 that the Alcberry v. 
(efendant had not paid, was holden to be a ſufficient aſſignment of the Walby, 
each, without adding * or cauſed to be paid,” for if the defendant bad l Str. 29. 
auled to be paid, he had paid. | | 

lo aſſigning a breach of covenant for quiet enjoyment, the plaintiff _ Foſter v. 
tl, that at the time of the demiſe to him, A. B. had lawful right and title Pierſon, | 
the premiſes, and having ſuch lawful right and title entered, Ce, and-4 Term 


. 
b 2 


2 


rose 
p 3 ©, 


= Seat ew ane: 
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mitted him, Ger, and adjudged ſufficient, though be did not ſhew what unn 
We J. B. had, or, that he eviged the plaintiff by legal proceſs. 


He plaintiff in his declaration undertake to recite a ſſatute, which ſtatute — il 
8 the ground of his action, and be miſrecite it, the variance is fatal. ; — 47%; 130 
ln an action of covenant it is not only unneceſſary, but like wiſe Impro - Dougl. 664. Nt l 


in 10 ſet forth the whole of the deed. So much only as is neceſſary to Cowp. 66. 4 
wile the plaintiff to his action ought to be ſhe wn; nor need that part be 727. | 


Rened N but may be ſet forth according to its ſubſtance and effect; 1 | 
Rough it is uſual and adviſable to deviate as little as may be from the ex- "HF 
in the inſtrument. „ 

8 | Page 26 . 

* fir rent) It is not true, that in debt the plaintiff ould demand the very exact ſum due of H 
e cannot recover any other ſum than that which he demands. Many inſtance might be 1 


e this action lies, and yet where it is impoſſible to fare the demand with preciſion, as, 1 

dt againſt a tenant, who. holds over, under the itat. of 4 G. 2. c. 28. for double the value of the bf 

4 iy in debt ſor treble the value for not fetting out tithes, under the tat, of 2 & 3 E. 6. c. 13.3 i 
„lor the valve of foreign money, In all theſe caſes the extent of the demand is uncerta n at the 4 

Snexcement of the fait ; the v0/ve is ta be found by a jury, Bur if the declaration import» Mt 
ü | | by 


448 
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title to a fixed, groſs ſum, to a duty numerically certain, there, the evidence muſt how's Ae 
- that very ſum, elſe the very giſt and fonallation of the Bien fails. But es a * Ty 
this ſpecies of action: in aſſumpſit as well as debt the caſe proved muſt be conſiſten· with the de- 
claration ; the proof muſt be commenſurate with the allegation. Walker v. Whitter, Doug! 0. 
Aylett v. Lowe, 2 Bl. Rep. 1221. Rudder v. Price, 1 H. Bl. 550.. Grant v. Aſtle, Dougl. 12 


＋— 


o Of Jmpaylance; And herein, 
. Page 28 7 $13 „„ 


| (He defendant) But after a general ſpecial imparlance, he may plead to the juriſdiction of the 
af 0 court. 2 Bl Rep. 1096. ; | e a n 1 


—— 


* 4 «- 


(But the plea) But fee 1 Vent. 235. 


; | * A tender muſt therefore be pleaded before imparlance, of the ſame term 
vl . IE 95 with the declaration; unleſs the declaration be delivered or filed fo late, 
Barnes, 343, that the defendant is not obliged to plead to it that term: and then it may 
351.355. be pleaded of courſe within the firſt four days incluſive of the next term; or 


357- 359- even afterwards, upon motion, as of the preceding term. 


i 361. 362. 32 

on Page 29 2 ds 
14 (After a general) A plea in abatement after a general imparlance is bad on a general dembrrer. p 
fl Buddle v. Wilſon, 6 Term Rep. 369. It has been conſidered too ſo far as a nullity, that the plain- 


- tiff may ſign judgment as for want oſ a plea. Doughty v. Laſcelles, 4 Term Rep. 520. 


de 
101 (It is dearly) Where the defendant pleaded a miſnomer in abatement after an imparlance, which * 
4 Was entered thus: And 4. B., who was arreſted by the name of A. C., comes, &c. the court 
=_ held this to be tantamount to a ſpecial imparlance. Brewſter v. Capper, 1 Wilſ. 261. 1 Bl Rep, 
74 51. S. C. But this reſolution hath been over- ruled in a later caſe. See Doughty v. Laſcelles, 4 { 
HM Term Rep. 520. | = 
0 | 9 gui 
k | if ite : . ( 
= (E) The ſeveral Kinds of Pleas: And herein, 3 
| Page 6:25 | | adi 
1 E Defendant) In theſe two points, viz. that they muſt be pleaded in perſon, and that in du 
pleading them, the defendant muſt make but alf defence, pleas to the juriſdiction differ from 
1 pleas in abatement; for theſe may be pleaded by attorney, and with full defence. Lutw 7: | 
F Wheatley v. Cudmerſou, Mich. 15 G. 2. C. P. Thomplon'v. Stockdale, Hil. 23 G. 3. K. B. park 
1 5 ' E A 1 ant | 
. ö 1 To Fo | f ler 
af (G) Of Pltas in Baz and in Chief: And herein. 
kl Page 54 bs jt | | | 
14 Ae Mues) Kiens in arrere is u good plea to an action of debt for rent; it is the geoeral of ju 
1-40 iflue. $:c2r to an action of covenant, becauſe it confeſſes the covenant to be broken, and tends dut enoy 
# in mitigation of damages. Warner v. Theobald, Cowp. 588 Hare v. davile, 1 Brownl 19 tine 
+ if | Nil debet is alſo a good po to debt for rent. | Hardr. 332. 2 Ld. Raym. 150 3. Bull. N. P. 179 | T, 
{ Some iſſurs ) Of neceſſity, an iſſue may be joined on two affirmatives. Co. Lit. 426, 2. Io uf n 
Iſſue, 28. So, if iſſue be tendered by an affirmative, and the other join, it is good, though thei Waves 
was hot a negative As, if au execntor piead, no affects, and the plaintiff reply. that he purchale Wt f 
another writ, and then he had aſſete, and tender an ifſue thereon, and the defendant Jein.! mma 
Food. Aldrich v. Weithal, Cro. Jac. 580. 589. So, to debt — bond, the deſeudant ary fe; 
dureſs. of im priſonm cut; to which the plaintiff. replicd, that the defendant was at large, 3%" vor 
his own diſpoſal, and executed the bond of his free will, and nct for fear of impt ſonment © * 
concluded to the country. To this there was a demutrer, and judgment given for the 7 aud 
which. judgment vas afhirmed in error. For fer crian— This is ſuch an affirmative 4 WP E.; 
negative; Ike th- caſe of picading in a writ of right, where the demandant counts, that be 7 
more right than the tenant, aud the plea of the tenant is, that he hath more right 11s * (&; 
mandant. The ancient rule of requiring an affirmative aud negative hath been long bre ken in * 


36, in the common caſe of infancy, where fo:merly they not only replied tull age, n 
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verſed the infancy, which is not now required, Sir T. Jones, 6. It is enough, if the ſecond af- 
krmarive is ſo contrary to the firſt, that the firſt cannot in any & be true. Tomlin v. Purlis, 
1Str. 1177. 1 Wilf. 6.8. C. However, in Sav. 56. it is ſaid, that where there are two affirma- 
tives, one of which implies a negative of the other, the iſſue cannot be properly joined upon them 
without a traverſe. | 


The plaintiff declared upon two bills of exchange, and ſeveral other Crokatt v. 
promiſes :- the defendant, as to-the two firſt counts upon the bills of ex- n 
change, pleaded, quod acbio non agcrevit infra ſex annos, and as to the other ar wow 
counts non afſumpfit generally. The plaintiff replied, that upon ſuch a day 1 441. 

he ſued out a latilat, which he continued downfto the preſent declaration, 

and ayerred, that the cauſe of action aroſe within fix years before the ſuing 

out of the latitat. The defendant in his rejoinder, proteſting that there 

was no ſuch writ iſſued as ſet out by the plaintiff, for plea ſaid, that after 

the ſix years were expired, vis. ſuch a day, the plainuff firſt ſued out a 

latitat, which he ſet forth, and that he appeared to it; and that the plain- 

tiff declared upon it, as above, and traverſed that he appeared and put in 

bail to the writ mentioned in the replication, and concluded with an aver- 

ment. The plaintiff demurred, and ſhewed for cauſe, that the rejoinder 

1s contrary to the record of appearance, and a negative pregnant. The 

plaintiff had judgment. A 

An iſſue ought to be upon a point, which may be well tried. Thus, if Co. Lit. 

it be alleged, that a woman was enſeint by her huſband at the time of his 326: 4. 
death, the iſſue muſt be, if ſhe was enſeint, not if enſeint by her huſband, 


for fllatio non poteſt probari. © 
| Page 58 


(hen aden Es. Whether net guilty would not be a good plea indebt on a penal ſtatute, as for 
dot ſetting out tithes, uſury, &c.? 1 Term Rep. 462. Upon a devoſtav:t againſt executors, not 
guilty may be pleaded as well as ail debent. Tbid. * | 


Via debt) So, an iſſue, that gold was found in a ſhip paſſing or u ? its paſſage from London 
to R. is door Hardr. 17, 19. So, that the cuſtoms rk 2g t 4 or withhold:n, Hardr, 
un Dyer, 43. b. So, that he paid or cauſed ts be paid. Hardr 19. For an idue way be upon 
i dijunRive, where the words of the digjuattive propoſition are ſynonymous. 


3 


ln an action upon a contract for ſtock, which was required by act of Woolley v. 
parliament to be regiſtered before the 1 of November 1921, the defend - bee 
at pleaded, that the contract was not regiſtered before the iſt of Novem- 3 wes — 
ter 1720, ſecundum formam flat. ; the plaintiff replied, it was regiſtered 8. C. 
before the 1ſt of November 1720, ſecundum formam flat. ; upon which 
they were at iſſue, and the plaintiff had a verdict. Upon motion in arreſt 


oeral jadgment, that this was an immaterial iſſue, the court held it well 
s but enough ; the regiſtering of the contract was the material part; and the 
j 1 une which was impertinently alleged, may be rejected as ſurpluſage. 


To debt upon bond the defendant pleaded, plenè adminiſtravit; the plain- Collet v. 
if replied, that the defendant had aſſets in his bands to ſatisfy the da- Maſterman, 
maze aforeſaid, and thereupon iſſue was joined ; and the jury found a ver- Will. 238. 
lic for the plaintiff. It was moved in arreſt/ of judgment, that this is an 
"material iſſue, for it ought to have been, whether the defendant had 

nt to ſatisfy the debt and damages. In anſwer, it was ſaid, that the 


mt, 4 = damages is — ſurpluſage, and by leaving it out, the iſſue will be a 
lain! züdle, material ifſue, i. that the defendant had ſufficient to ſatisfy, 


aud of that opinion was the court. 
(bi Wo Ie Page 61 
A — aſſonpft) So, on non; aſſumpſit, the defendant may give in evidence an ufurious contract; 


makes it a void promile, Lord Bernard v. Saul, 1 Str. 498, Aud in general, * 


* 


n 


TO — —— i Sa 
6 ͤ ———— 


2 oo 
> — — 
_ O's Goats 
— 


BF = 
— 


— 


N 4 = 
Tl — 
wv — 
7 


rr * . 


— ah en 
: « n 
- — ns 
————— 2 dd wr, —— 


— * 
, « 

— . 

- . 


— — 


1 
j 


. — * by — 2 
- SS — A 9 — * 
g = 5 * 2 * 


346 
- affects the Promiſe may be given in evidence on this plea: a8, where a feaman. had ſued in the 


a ought; howeter, to be ſuch, as, if true, will de feat the title of the other party; otherwiſe it 


140. ſimony, Raſt. Entr..532. a. right of a county to repair a bridge, 2 Lev. 112. right to pre ſent 
to a church. Groceis' Company v. Archbiſhop of Canterbury, 3 Will. 234. 2 BI. Rep. 776. 


| de not neceſſary n follow the very words of the plea; yet, moſt certainly the traverſe mult be 
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Admiralty-conrt for his wages, and had judgment againſt him there, avd ; . 
vmpſit at law, the deſendant was allowed to give the ſentence in eviden 4 be 2 * 


tr. 73335 


| Colborne v. So, if the bond were given for a gaming debt, the ſtatute ſhould he 


8 ckdal 5 » 57 ' 1 ' 
ap! 5 — pleaded; and the defendant in his plea ſhould ſet out the game played at, 
| and conclude contra for mam flatuti, that the court may ſee that it was 
wo.icdis the ſtatute. W Pit | 
Page 62 1 0 944 | ; 
In debt again It was bolden in Plumer v. Marchant, 3 Burr. 1380. as ſettled, that an ad. 
miniſtrator may either plead a retainer, or give it in evidence on plene edminifiravit. 
Page 63 SO | NIE, | 
(y tbe flatute) Vid tit: Bankrupt, ſupra, vol. I. p. 452. A general plea of bankruptcy in 
Ireland, referring to an 1rifþ act of parliament, and concluding to the country, (in a mode ſimilar 
to that given by Nat. 5 G. 2. c. 30. § 7. to bankrupts in Englond,) is bad. Quin v. Keep, 2 H. 
Bl. 553. | ab} bros! 104 bd l 6 
Page 64 0 | i W 5 | 
(If there are] It was in form an action of aſſumpft, and its authority hath been denied in later 


* Caſes; for it hath been hoſden, that in aſſumpfit againſt one partner, the partverſhip muſt be plead. 


ed in abatement, and cannot be given in eyidence. Rice v. Shute, 5 Burr. 2611. Abbot v. 


Smith, 2 Bl. Rep. 947. And the law is the fame in an action on the cuſtom of the realm. Buddle 


v. Willſon, 6 Term Rep. 369. In an action ex deliFo, that there are other partuers not named 
is no cauſe of abatement, for every tt is ſeveral. Mitchell v. Tarbutt, 5 Term Rep, 649. 


(In debt for rent) But in .ſſump/it under the fiat. 11 G. 2. for uſe and occupation, l Label in 
Zenementis is uot good, Lewis v. Willis, x Will, 314. | | 


4 Burr. Whatever is matter of inducement may be given in evidence on the ge- 
2409. ' neral iffue : ſecs, of matter of ſubſtance. | 


* 


lil. A proviſo in the fame act of parliament, whereon an action is brought, 
and the matter provided in it, may be given in evidence on the general il- 
ſue : as, in an action againſt a parſon for merchandizing, contrary to 20 
H. 8. c 13. which has a proviſo for neceſſaries to maintain his houſehold. 
So, it ſeems, that a proviſo in the bribery act of 2 G. 2. c. 24. that a per- 
ſon, who has been a diſcoverer, ſhall not be an object of that law, may be 
taken advantage of under the plea of wt debet. „ 


* 


a * 


3 4 - 


Page 68 (H) Traverſe: And herein. 


(The ind:.coment) In general, the inducement to a traverſe cannot be traverſed : * 


— a 


amounts to a negative pregnant. Fer Parker, C. B. Park, 131. 


A traverſe) Hence, in an inſoi mation in nature of a gun warrants, the defendant made title 
under the conſtitution of Honiton, and then traverſed the ufurpation : the Attorney-genera, 
without taking any notice of the title, joined iſſue cn the traverſe ; and it as holder; to be ill, 
becauſe the uſer beiug admitted by the defendant's making title, the ufurpation was @ matter of 
law, not to be ſent to a jniy. Rex v. Blagdon, Faſch. r Geo. cited in 2 Str. 841. But mate 
of law conneQed with fat is clearly iraverſable; as ſeiſin in ſec, or in tail, Ewer v. Moile, Vel. 


(And theref:re) 1n this cafe, according to Yelverton, the court ſaid, that the traverſe ought ' 
purſue the very words of the plea traverſed. Though perhaps. this may be too ſtrict, and it may 


ad idem, it muſt be the ſame with the plea in effe& and ſubſtance ;, thus, where in rreſpals, a pick 
alleged che injury to be in conſequence. of cutting a beam, the replication, traverſing its beat 
previous, was adjudged ill. Humphreys v. Churchman, Ca. temp. Hardw. 289. | 


(453) Although tds a gencral rule that a traverſe muſk conclude wi'h a verification, Jet 
it * when it compriſes the whole ſubſlante of the plea, it ought to conclude to the ** 


—— 
+ 
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Boyce v. Whit ker, Doug]. g6. Haywood v. Davies, 1 Salk 4+ Robinſon V. Railey, 1 
lr 368. wich . Dovers, Doug]. 428. - Hedges v. Sanden, 2 Term Rep. 439. | 


— * 


2. In what Caſes a Traverſe is permitted. 


la debt on a bail. bond, the defendant traverſed the arreſt of the princi- bag 
|; and on demurrer, judgment was given for the plaintiff; for other- 1 ftr. a. 


Fe. this would be a way to avoid all bail-bands that are civilly taken, Hayley v. 


vi bout expoſing the party by an arreſt, | | | P 
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4. Whether there may be a Traverſe upon a Traverſe. 


— — Pan 


— —— 


7 


la treſpaſs for fiſhing in the plaintiff's fiſhery, the defendant pleaded, Mayor, &c. 
that the place in queſtion is an arm of the ſea, in which every ſubje& has a of _ 
right to fiſh ; the plaintiff in his replication glaimed an excluſive right by eb *. 
preſcription, traverſing the general right: the defendant in his rejoinder Rep. 437. 
;nſting upon the general right, traverſed the preſcriptive right claimed by 
the plaintiff, The court of X. B. held, that the defendant ought to have 
aken iſſue on the traverſe in the replication, and not to have traverſed the 
preſcriptive right claimed in the replication ; for that the firſt traverſe was 
2 material one, and put in iſſue the true queſtion in diſpute between the 
parties. But this judgment was reverſed in the Exchequer-chamber. For 2 H. Bt. 
te firſt traverſe was of the right of all the king's ſubjects to fiſh in an arm 15% 
of the ſea, ſtated by the defendants ; but this was clearly a bad and an 
inmaterial traverſe, for it was not only a traverſe of an inference of law, 
but it was ſo taken, that if at the trial it had been proved, that it was the 

ſeparate right of others, and not of the plaintiff, the iſſue muſt have been 
found for the plaintiff, not only without his being obliged to prove either 


_ OT 


— 
72 . 
— —  ———_ — 


— 
P e 


— — — —jp— — 


— 


2 


—— 
— AS — — ͤ—ſ— — 
* 3 

Bon. 


— — 


* 
— — — — — — 
—— 2 —— CCM ao 
w PEI —— — — 5 - 
9 32 / 


— — 


— Ou 


———ů — — law — 


la prohibition, for that the defendants had petitioned the court of com- King v. | 
non council, complaining of an undue election of the plaintiff as a common Bolton, 
touncil mas, which court had no juriſdiction therein, the juriſdiction be- 1 Str, 117. 


. LE 


: poſſeſſion or right, but where in fact he had neither poſſeſſion nor right. id 
1 An immiterial traverſe may be paſſed over, and the matter of the induce- It 
5 ment traverſed; which had been properly done by the defendant in this if! 
3 & | 

l; 


= 
— pa 
hb 2, cls 


hoging to the court of mayor and aldermen, the defendant pleaded, that fx | 1 
de common council have the juriſdiction, abſue hoc, that the juriſdiction . — 
#19 the court of mayor and aldermen; the plaintiff replied, that the com- (is 
1 wo council have it not, and concluded to the contrary. - The defendants " 


lemurred, and ſhewed for cauſe, that the replication is a departure, and | 1 
bit the plaintiff ought to have taken iſſue on the traverſe, But per curiam : f 
rte traverſe is immaterial ; for what is the ground of ſending a prohi- If 
mon? Not becauſe the court of aldermen have a tight, but becauſe [4 
de common council have none; and therefore the traverſe | i 
Nich would avoid trying the right of the common council, and bring that = 


nter | 
2 ef the court of aldermen in queſtion, is immaterial. And where the hrt 1 
14 rwerſe is immaterial, that is, where it will not put the proper point iu iſſ- — 9 : 
ght'0 there may be a traverſe upon that traverſe. ; 1 
1 ln quare impedit by the king, for the next turn of a living void by pro- Rex: v. * 
wit be ©0n, the defendant pleaded, that the crown preſented D., who is 2 I” 
ar ; dead, and that he himſelf is parſon imparſonee, and concluded with | ge. "> 5; 1 
2 chat the church is ſtill vacaut by the promotion. This plea is 141 
| KN confeſſion and avoidance, without the traverſe ; which for that rea- - ol 
", | 


u immaterial, and therefore may be paſſed over. r * 
| Q 1 
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Thrale v. In quare impedit, the plaintiffs entitled themſelves to the advowſon in 
02 queſtion, as executors and deviſees in truft under the will of Caleb Lomax, 
- H Bl. whom the declaration ftated to have been ſeiſed in fee of the advowſon, 
376. and to have preſented on a former avoidance. The defendant in one of 
| his pleas ſtated a title to the advowſon in one "Ellis, who preſented in 

' 1680; that Elli conveyed it to Killigreu; that Killigrea deviſed it to his 
wife Lucy for her life; and that the reverſion on the death of Killigrew 
deſcended to his three daughters in coparcenary. It then ſtated an avoid. 

- ance during the life of Lucy the widow, and & preſentation by Lomax the 
father of the teſtator, uſurping on Lucy. It then ſtated, that the living 
again became vacant after the death of Lucy, by the reſignation of the then 
iacumbent Romney, and that the crown by uſurpation on the right of the 
eldeſt coparcener preſented again the ſame clerk. It then ſtated an avoid- 
ance by the death of that preſentee, and another preſentation on that 
avoidance by Lomax, uſurpifig on the right of the ſecond coparcener. A 
title was then deduced at conſiderable length to the defendant, from the fe- 
cond and third coparcener, concluding with a claim to preſent on the ex- 
iſting yacancy, in the third turn. The replication to this plea ſtated a 
purchaſe by Lomax of the right of Lucy the widow, and a preſentation to 
the advowſon made by him during the life of Lucy, on an avoidance then 
happening. It then ſet forth a fine, levied by the three coparceners of the 
bs acdvowſon, and a conveyance to Lomax under that ſine; and concluded, 
- _ that the reſignation of Romney was fraudulent and without notice, and tra- 
verſed, that upon that reſignation it belonged to the eldeft coparcener to 

preſent. In the rejoinder to this replication the defendant traverſed the 

fine; upon which the plaintiff demurred ſpecially, alleging as a deſect in 

the rejoinder, that there was a traverſe upon a traverſe, But the court 

held, that the traverſe in the replication was an immaterial traverſe, and 

being ſuch, the defendants were at liberty to pals it by ; and thextſore the 

rejoinder was good. 4 | 


— are—_—— Ap. — —— 
— 2 — — — 
. 


— — 
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5. To what Point the Traverſe ſhall be taken; and therein, what Mat- 
ters are traverſable, and of the Manner of taking thereof. 


Hope v. I debt for an annuity, it appeared upon oyer of the deed, chat the de · 
Oo. man, fendant covenanted to pay it, (if the Cie were perſonally demanded by 
2 Will. gr. the platmiiff,) whereupon the defendant traverſed the demand. The plan: 
tif demurred : and per curiam The grant is ſubſtantive, and ſo is the co 
venant ſubſtantive, and the demand in this action is not traverſable, what 
erer it might have been, if an action had been brought upon the covenants 
45 f but we think it would not be traverſable in that caſe, as it is contained in a 
4 parentheſis in the deed. | 
9 Morewood Lo an action of treſpaſs in the common called 4. the defendant pleaded 
. v. Wood, that A. and B. commons lie open to each other, and then preſeribes ior 
"A 4 Term © right in both commons. It was holden, that the plaintiff could not us- 
Wl ep. 157* verſe part only of the preſcriptive right claimed bythe defendant, the pre 
9 ſcription in A., but muſt traverſe N * whole preſcription, for all preſerf 
— 14 tions are entire; and when they are pleaded, the adverſe party cannot de 
ny a part only but muſt either demur or traverſe the whole. * 
Grifth v. To an action of treſpaſs the defendant juſtified, under a preſcripi 
 Wilams. right to a duty, and alſo a preſcriptive right to diſtrain for it. The plas 
i Wilt 338. tiff traverſed the pieſeription for the duty, but not the preſcriptive right i 
diſtrain; and upon demurrer for that cauſe, the replication was holde! 
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To an action of covenant by an aſſignee for rent arrear, the defendant Palmer v. 
pleaded, that the leſſor - made a conveyance in fee before the leaſe, and _— : 
'raverſed, that he was afterwards ſeiſed in fee. This traverſe was adjudged . A 27. 
io be bad for its generality, as it tied the plaintiff up to prove an eſtate in 
fee, when any other would do. $44 


— T 


(7) Pleas in Bar, their-Sufficiency and Ceztainty : 
Men And herein, | . 


| | Page 8 
(Where the) Certain it is, that the plea of not guilty to debt on a penal ſtatute is not 1 oy 
lity, as will warrant the plaintiff in ſigaing judgment. 1 Term Rep. 462. 


15 Abt for rent,) | So, in debt for rent reſerved by deed, riens in arrere is a good plea. — 
$88. 


' 

* P. age 85 
} (ls trever) The defendant may plead the ſtatute of Limitations, Lutw. 99. 

| hh. | Page 88 
. (If the plaintiff declares upon an indebitatus aſſum pſit, and upon) But an account without — 
« ar releaſe is ſurcly no bar in this caſe. Mayor, &c. of Scarbro* v. Butler, 3 Lev. 237. And an 
n nal canputaſſet with payment amounts to the general iſſue, Com. Dig. tit. Pleader, 
ie (2 G, 2), | | | 

. 5 Page 89 
1 (lstreſpoſe fer takeing) So, Stephens v. Haughton, 2 Str. 847. 15 

to 2 

* 3 Of general Pleading to avoid Proxility; and therein, of affirmative and 


negative Pleas. | 

do, in an action on a bond entered into by the agent of a regiment con- Cornwallis 
dioned to pay to the colonel, commiſhoned and nan-commiſhoned offi- 8 
ters, Kc. all ſuch ſums as he ſhould receive from the paymaſter general, it 
8 0t neceſſary in aſſigning a breach to enter into the detail, and ſtate the 
rheftive proportions each perſon was entitled to, and the various deduc- 
boas out of the whole pay upon various accounts. | | 
Page 92 


| des /in dit) It to debt upon bond conditioned to indemnify the plaintiff, the defendant plead 
d by Aenne m conſervavit, without ſaying how ; this is well enough, if not ſhewn for cauſe ot de- 
Jain- nner. White v. Cleaver, 2 Str, 68x Scd wide Hillier v. Plympton, 1 Str. 42a. 3 
e co- 


liche condition of a bond be, that A. ſhall not embezzle any money Jones v. 
Wa ſhall be intruſted to him, or chat in any way ſhall come to his hands Wülllams. 
A account of his maſter, it is neceſſary to (tate in the breach, that a par- I} 
bay of money was embezzied; and how, or from whom it was re- 
iu debt upon bond conditioned to perform articles, it appeared by the Stjbbs v. 

that the articles were an agreement, that the plaintiff ſhould furniſh Clough, 
& defendant with ale and beer to be ſold in his houſe at ſuch prices, and 337: 
in he ſhould take it of nobody elſe, but might be at liberty. to take any 
penkquory (malt liquors only excepted) ; and what ſhould not be paid 
7 king up the trade, and were undrawn, ſhould be taken back. 

ceſendant pleaded performance. The plaintiff replied, , that by the 
WM it was further agreed, that what ſhould be drawn ſhould be 
n br, and that there was ſuch a quantity of liquors unpaid for. On de- 

r by the defendant, it was aid, that by the breach it does not appear 
the 
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© the liquors unpaid for were malt liquors; and as other ſorts are mentioned 
the plaintiff ſhould have been more particular; . eſpecially in the caſe 5 


10 Mod. bond, where he is to ſubje the defendant to a penalty. And of that opi- 


227. nion was the court, who cited the caſe of the African Company v. M. 

a ID That was a bond, conditioned, reciting that 2 — iy io - 0 

ceiver at Briſtol, if therefore he do well and truly account for all ſums by 
him received, then the bond to be void: the breach was, that he received 
ſo much money, and did not account for it; and becauſe it appeared by 
the recital in the condition to be only about tranſactions of a particular na. 


ture, the general aſſignment of the breach was holden ill. So, is 2 Saw. 


b 75 | | | 
| EN 4. Of Surpluſage and Repugnancy in Pleading. i 
bi King 4 2 an information upon a ſtatute, if the proſecutor is not obliged to ne 


Rep. 320. part of the information ſhall be rejected as ſurpluſage. 
Hill v. In an action of aſſault againſt A. and B., if A. confeſſes, and B. pleads ec 
prone ab that he and A. is not guilty, and iſſue is joined, and B. is found guilty, the on 
— þ 41. words referring to 4. may be rejected. | | 6 
MQuillin o, in debt on a ſimple contract, the declaration hath been holden to be 
v. Cox, good, though the aggregate amount of the ſeveral ſums in the different 
x H. BL counts fell ſhort of the ſum demanded in the recital of the writ, and the 00 
249. breach was aſſigned in the non-payment of the ſum demanded in the 1 
5 writ. | a. 4. 
Ii lad) There ſeems to be this ſort of affinity between an argumentative plea and negatire 
pregnant; that as the latter is a negative pregnant with an affirmative, ſo is the former an afkr- 
mative pregnant with a negative; and the cure for beth is, in moſt caſes, to add, or, at leaſt, to y 
ſubſtitute, a direQ denial of the ſubſtznce and git of the plea or declaration which is to be anſwer- " 
ed. 3 Reeve's Hiſt. 435. 0 0 
(In cafe againft) More properly the general iſſue. pre 
Page 101 bad 
(If the obligee) 1 Term Rep. 446. 
Page 102 5 
[Colour is a) See 3 Reeve's Hiſt. 438. 46 
Page 106 | | tw, 
By matter) In the caſe of Combe and Pitt, it is ſettled that the adtual day of ſuing out the 
writ may be thewn in pleading. 3 Burr. 1423. &c. : WV 
. # here the) The general rule was underſtood to be as here ſtated, that a deed could not be plead- ped 
ed without a profert, But it hath lately been adjudged, that an inſtrument may be 8 (Dh 
| loſt by time or accident, or as deſtroyed by fire, or the like, without profert ; for lex non cg _w 
in pꝛſibilia, and no human prudence can render deeds of perpetual exiſtence. 3 Term Rep. 131. our; 
N wt th 
3 wür: For the ſame reaſon, the indotſe of a promiſſory note indorſed over H . 
2422lãnꝗ adminiſtrator, need not make a profert of the letters of adminiſtrauod- Ti 
Br. Oy. de In replevin, the defendant avowed for rent deviſed to him in mom. | 
Rec. pl. 19 yy the cuſtom of London by teſtament. Fulthorp demanded oyer of the ie 4 * 
tament. Per Strange It belongs to the executor; as a ſeme, who « ae 
mands dower of the rent granted to her baron, ſhall not ſhew the dees the oy. 
for it belongs to the heir. | a 1 
* oY If a man who ought to ſhew a deed, do not ſhew it, but only a co! at 
e ee ms 


it the 


=, 
oP 
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do ſo, a proſert of the letters of adminiſtration is unneceſſary. ; op 
* the probate of a will is loſt, a profert may he made of an exem+ Shepherd v. 


If a plaintiff deſcribe himſelf as adminiſtrator, Where he bas no oeca- Dougl. 5. o. 


N if , Shorthouſe 
plification of it. 1 5 x $9.40 f 
2 | ape 11 
(o) Oyer of « deed) And the party, of whom oyer is demanded, Wd AE 
verſe - 2 Term Rep. 40. | | | 4 


1851186 1 Will. 16. Where a deed is in the hands of a third perſon, the court will oblige 
him to give oyer, and produce it. 2 Str. 1798. | | 


(If eee) But it is now ſettled, that if the deſendant demand oyer of the original writ, the | 
plaintiffis not bound to attend to it, but may proceed as if no ſuch demand had been made. Boats 
v. Edwards, Dougl 227. Ford v. Burnham, Barnes, 340. + cope pre 


1 | 


(üs repo) A party is not obliged to give oyer of letters patent. 1 Term Rep. 149. 


(or of the) That is, if it be not denied; for in that caſe, the law doth adjudge it to be it the 
cuſtody of the party to whom it belongs: but if it be denied, then it ſhall remain in court until the 
plea is determined, and if it eventually turn out not to be the plaintiff's deed, it ſhall be deſtroy- 
ed. See the above authorities and Co. Lit. 231. b. But letters teſtamentary, or of adminiſtrati- 
on, are not iuppoled to remain in court all the term; for the plaintiff may have occaſion to pro- 
duce them elſewhere. 2 Salk. 497. 12 Mod. 590. S. G. | | | 


If the defendant plead a judgment or other matter of record in the /ame Keilw. 96. 
court, -he mult give a note in writing of the term and number-roll whereon Carth. 484. 
ſuch judgment or matter of record is entered and filed; or in default there- 1 Ld.Raym- 
of, the — not to be received. But in ſtrictneſs oyer is not demandable — 50. 


ofa record. And it ſeems, not of an act of parliament. 2 — 
| Re IS Lg G. 2. B. R. Dougl. 476. 2 Term Rep. 149. 
Carth. 454. 


The time allowed for the defendant to give oyer of a deed, Ic. to the 2 Term 
pantiff, is two days excluſive after it is demanded. If it be not given in Rep. 40. 
that time, the plaintiff may ſign judgment as for want of a plea (c). If (e) 6 Mod, 
preo, the plaintiff ſhall have the ſame time to reply after it is given, as he 74, 


- 


tad at the time it was demanded. 


| | . * x Paye 11 
fer Inparlanct) This muſt be underſtood of a ſpecial impatlance to another day in the Aut 
4 


Wir a deed) And this, though it were not ſtrictly demandable at the time of granting it. 
biel. 450. As it is a kind of plea, it ſhould regularly be made before the time for pleading is 
apied, Fowler v. Dyer, Mich. 20 G. 3. Tidd's Pr. 347. Exh ww" | 


(Dae for the) It ſeems, however, that the plaintiff, if he would conteſt the oyer, may either 
materplead it, or ſtrike out the reſt of the pleading and demur; on which the judgment of the 
as, either that the deſeudant have oyer, or that he anſwer without it; on the latter judg- 
kat the defendant may have a writ of error; for to deny over. where. it ought to be granted is 
un, but not  convwerſo. 2 Salk. 497. 2 Ld. Raym. 970. 2 Str. 1186, 1 Will. 16. 


k bah been ſaid, that the defendant is not bound to ſet forth the oyer Weavers 
Wis plea; and that if he do not, the plaintiff may pray an enrolment, 8 
make it part of his replication. But it is now. holden, that if the 1 gts 1 
ut after praying oyer of a deed, do not ſet forth the whole of it; Simmonds. 
may ſign judgment as for want of a plea, or the court will quaſh v. Parmen- 


* dat by craving oyer the defendant undertakes to ſet out the whole ter, 1 Wilk. 


1 


F bn; and if he do not ſo, the plea is bad. | 9 
"rang, Took Rep. 370. Slater v. Horne, E. 34 G. 3 B. R. Tidd's Pr, 30g. $. P. Sce 


Where 


' PLEAS AND PLEADINGS. | 9 


r cn teat x4 to 


Aut N 
23 — 


——— 


r 
„ . 


— AN | 


—— — 


— 2 
_ 
— 
. 


3 | + PLEAS AND PLEADINGS. 


| Ferguſon?. Were the defendant in an adtion on à band, after craving oper, ag 
I 


- 4+» » defendant's attorney ſhould pay all the coſts. 


2. . 
Dudfield thing. 


Campbell, ment for the defendant in trover for the ſame goods may be pleaded in bar, 


a former re- conſideration is, whether it be preciſely the ſame cauſe of aQion in both, 


| 8 identity is, that the ſame evidence will maintain both the actions. 


tempt 


155. 
8 n fendant, the judge cannot certify, that he had a probable cauſe of x 


7 


9 ſetting it out truly, pleaded payment, on which the plaintiff took iſſue, and 


B. R. cited ſerved the defendant's attorney with a rule to abide, . c., and gave notice 


n 4 Term of trial; and afterwards the defendant returned the paper book, ſetting out 


Rep. 371. a falſe oyer of the bond, and pleading as before, on which the plaintiff en. 
note. rolled the true condition, and demurred ; the court ordered all the pro- 
ceedings to be ſtruck out, that the plaintiff ſhould have judgment and the 


\ 


I 3. Pleading a Recovery in a former Action. 


Sparry's Neither can the pendency of an action in an inferior court be pleaded 
as 5 Co. to an ation brought in one of the courts at Męſiminſter for the ſane 


v. Warden, Fitzg. 313. Vide nion ſupra, Vol. I. 23. 


Kitchen v. S0, to an action of indebitatus afſumpfit for the value of goods, 2 judy 
Gao. Wir, provided it appear by proper averments in the plea, that the queſtion be- 
304. 8. C. tween the parties was the ſame in both actions. So, e converſo (a), a fe- 
(a) 2 Ld. covery in indebitatus afſumpſit for the value of the goods, may be pleaded in 
Raym. bar to an action of trover for the ſame goods. In theſe caſes the principal 


3” i oz, ov 


covery may Which may appear either by proper averments in a plea, or by proper fads 
degivah in ſtated in a ſpecial verdict, or a ſpecial caſe. - One great criterion of thi 


the genera 
iſſue to an action on the caſe, 2 Str. 733. 3 Burr. 1353. 1 Show. 146, Secur, to debt gui un 
1 Str. 701-2. or on bond. 1 3 3 


72 2 


— —— 


Page 118 () Duplicity in Pleading: And herein, 


| (The pegs) Duplicity is, where diſtin matrers. not being part of one entire defence, are at 
to be put in ĩſſue But this does not preclude a party from introducing ſeveral matters if 
to his plea, if they are conſtituent parts of the ſame entire defence. For though it be true, t 
iſſue muſt be taken upon a ſingle point; yet it is not neceſſary that ſuch ſingle point ſhould cen 
only of a ſingle fact? For inſtance, the point of the plea may be, that the defendant. is entitled 
common: but to eſtabliſh this point ſeveral fats may be neceſſary, as, that the cattle with whi 
he is to uſe the common muſt be his own cattle, muſt be levant and couchant, &c. Rob 
Rayley, 1 Buir. 316. a | | 


Maclellan A defendant ſhall not be allowed to plead non aſumpjit, or non off fob 
5 to the whole declaration, and a tender as to part ; for one of theſe pt 
goes to deny that the plaintiff had any cauſe of action, aud the other] 
Rep. 194. 8 * | dt 
enkins y, tially admits it. SR 2 
wards, 5 Term Rep. 97. , 


Anderſonv, | Neither ſhall he be allowed to plead ſeveral matters, which require 
Anderſon,” ferent trials, as, in dower, ne ungues accouple en loyal matrimonie, i 
| * mortgage, or ne unques ſeiſie que dower ; for the firſt matter is triable by 
Killier v. biſhop, and the others by a jury; and if the former be found againſt the 


| FEFETFEES 


1207 ing it. 
F obids v. 8 
. chly, 2 WiC. 218. Semb. contr, 
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— Hon. does not extend110\any dien, or infor Turban 3: 
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; 5 30; 15] Sp. 
6 2785 8 C. CONES 3 will. 21 e, raja Rl. | 
erm wth de Twin Rep „ We en e ** —5 "= Fa 
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© (L) Departure in Pleading, 1 

Page 125 


If aman ae re 3 2 looſe has f 
* Hol: 21 4 The pie authorities Ne en time San l m0 in the declaration 8 


|. there, though it becomes material by the defendant's plea, yet the plaintiff in his r lication 
3 from 2 as; in treſpaſs,” Co. Lit 284. a. b. 1 Salk. 222. 2 1.4 Raym. oak or tro- 
ver, Cro. Car. 245, 333. 1 Salk. 2224, we fipom-a general indebitatus aſfſumpſet, 1 Str. 2.2, 2 Str. 
$26. 1 Lev. 110% 1 Keb. 566,678, 40 Moada,aht. Fort. 3 IEA - where time becomes material 
dy the deſendant 's plea of are ſęaſe, tenger, or the ſtatute o limitations, &c. - And in actions for 
a tranſitor treſpaſs, where the defendant 5 cad l5cal juſtification, the plaintiff, in | his replication 
may un on the Hlace hid ig Wh#decturation, 1 Lad. Ram W | 


Co gag, . „e 3 b + 
— A p TOLD N07TOS EEE REDO GET SST ES. 7 ; 
- (0) Repleader : And herein, e 
Ft | £1! sini 1h 10 — 1 0 Fage 126 
1e Note: Ihe materiality- of ec ee 0 not the right: - for, if the 


rourt ſee, that by the verdictꝭ as found, ſubſtantial juſtice bath. —_ de, or, if op ſee that 
the party's caſe irfelf caumot he.amended, or would be at all material, if put in any ſhape whatever, 
in neither of theſe caſes, ſhall Ire be a repleader. For in no caſe will a a repleader be awarded, 
but whiere complete juſtice Me, be anſwered. Vid Rex v. —_— T Buck 292. © Rex'v.'Phil- 


ips, 1 Str. 394. Symmers v. Regen, 1 5 $10: Taylor v. Whi 740. 78 erte 
10198 2 


But, Gace the ich of ſetting aids benden has ee repleags * 
en have been rarely granted, ſo that under the modern practice, the course 


can direct the coſts to be paid A. the party to whom the miſtake in the 
pleadings is imputable. | ak, 


3. A Repleider in in what Caſes to be e -1 


A bond was conditioned for the payment of money on or before the gth of Tryon v. 
December. Plea of payment on the 5th of December. Replication, iſſue, 2 
and verdict for the Plaintiff This was holden to be an immaterial iſſue, | 1 
ud a repleader was therefore awarded: though it would have been exely- 02. It was 
he. if found for the defendant ; but did not conclude, when found for the ſaid by Bul- 
pantif, And though this as a flip of the defendant, yet, as it did not ler, J. to bo 
fetermine the queſtion,” a repleader Was awarded. „ HH wary he 
ad find no eaſe of an exception, never to ta repleader, when he ih i ound eee 
parry tenderiog i it, e ; Fo 
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n (be. 1 Animien thars are joversl dee io 8 «declaration ſome of which are goud 
aint of aw, and the reſt bad, the defendant can only demur to the latter; for if he were to de- 
erally, to the whole declaration, the court would give judgment agaiuſt him, 1 Saund. 
wa 2 Sund. 380. 1 Will, 448. But, if a plea or replication, —— 4 entire, be bad in 

Ar the whole. 4 Saund. 124: 3 Salk. 312, 1 Term Rep: 40, Ae Rep: 374. 


OG be a) In pragice, it is uſual and adviſable to determine the 1 in 12 4 for the 
505 ns 2 WE W the Genetics: of an iſſve in a 8 3 
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| firſt, and the court ſhould be of opinion againſt him he way amend as at common law ; but, after 
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| and lefs expentive, than the tris) of an/ iGue in a6 : ſecondly, that 3f the/iſhue in law g6/t@ th, 


whole cauſe of action, and be determined againſt the plaintiff, it is.concluſiv a 
eafion afterwards to try the iſſue in ſact; whereas, if the iſſue in the BR b- A fo al 
for the plaimiff, he muſt ſtil proceed to the determination of the iſſuę in U, und if that be 


againſt him, he will not be allowed his coſts of the trial of the iſſue in fit and laſtly that hs cn 


the demurrer goes to the whole, or part of the cauſe of action, if the plaintiff proc. ed to argoe it 


the cauſe has been carried down to trial he can amen ; ther than is lo 
Hatutes of amendment. Tidd's Pr. 476, 7. n 5 Are e wable. by the 


4. How fax a Jydgment on a Demurrer is peremptory. 


Tidd's Pr. But in other caſes, the judgment is interlocutory or final, according to 


| 478, 9- the nature of the action: if the action be for damages, in afſumpſit. Kc. it 


zs interlocutory, and ſhould be*figned,” on treble-penny ſtamped „ with 

the judgments, after Which the” damages ould be ed on 2 writ 

of inquiry, or reference to the Maſter ; but in der, &c. for a ſum certain, 

the judgment is final, and there being no neceſſity for a rule for judgment 

2 str. (4), the plaintiff may immediately tax his coſts, and take our execy- 
: tion. 6. „ | "14 


1 mh. 820. Indeed, the very intent of requiring miſtakes, fa point of law, to be ſhewn 


Sid. G. P. for cauſe of demurrer, was, to give the party an opportunity of amending, 
* — $66. And even where the proceedings are entered on record, and the demurrer 
* [ has been argued, the court will give leave to amend, where the juſlice of 
K. B. 2x3." the caſe. requires it, and there is any thing to amend by. The court, hou- 
220. ever, will always take care, that if one party obtain leave to amend, the 

2 Saund. other party ſhall not be prejudiced or delayed thereby. 

. 954. 976. Ca. temp. Hardw 42. 1 Burr. 321, Dougl. 330. Barnes, 9. 21, 2;. 

EE N | f 4 
Tidd's Pr, And leave hath been ſometimes given to a party to withdraw his de. 
1 75 Daugl, murrer, after it has been argued, and to plead or reply de novo, in order 
395- 452. to let in a trial of the merits. Thus, after a demurrer to the defendant 

plea had been argued, and the matter ſtood over for the judgment of the 

court, a rule was made to ſhew cauſe, why the plaintiff ſhould not hare 
leave to withdraw his demurrer, and reply to the plea ; which rule, n0 
Hound cauſe: being ſhewn, was afterwards made abſolute. But this is altogether 
Ow — diſcretionary in the court. Therefore, where to. an action of debt on 4 
2 ©1%%" bail-bond. the defendant pleaded there was no bill of Middleſex, and the 
' plaintiff demurred, the court, after delivering their opinion ig favour of the 
defendant, * refuſed to give the plaintiff leaye to withdraw his demurter, 
and amend: And by Wright, J.—It is not uſual to amend, after a dempr- 

rer has been argue], and the opinion of the court is known: and it is ch 
tainly improper to give leave in the preſent caſe, it being an action agua 
bail, whom the court is always inclined to favour.—So, where the defer 

dant rejoined to ſeveral replications in treſpaſs, and demurred to othe! 
and a verdict was found for him upon the iſſues in fact, and contingent d: 
mages were aſſeſſed upon the demurrers, which were afterwards over 
the court refuſed to let the defendant. withdraw his detmurrers and plead u 
iſſue : Aud by Denniſon, J.— Where the demurrer is firſt argued, belo0 
any trial of the iſſues, the court will give leave to amend ; as in he © 

of Giddins v. Giddins (Say. Rep. 316.) : But this is an attempt to ame 
iſſues in law, after a verdi& has been found on the iſſues in fact, and cc 

2c . tiogent damages aſſeſſed, of which there never was an inſtance. And 
bar do not know where it would end, nor how the cauſe could be again c 
ried down to trial. The court cannot help ſeeing that this is upon recon 
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here are verdicts, and contingent damages found. - The caſes of amend» - 
ment cited are, where the whole is ſuppoſed to be in paper; elſe the court 
could not have done it. We have no authority to do chis, after it is plain- 

ly upon record, : 


* - 


If a matter of record, or other matter in writing, be offered in evidence Tidd's Pr. 
to maintain an iſſue joined between the parties, all the books agree, that 5922 3 . 
the adverſe party may inſiſt upon the jury being diſcharged from giving a 
rerdit by demurriog to the evidence, and obliging the party offering the 
{ame io join in demurrer, or waive the evidence: and the reaſon given for 
it is, that there cannot be any variance of matter in writing. The books 
alſo agree, that if parol evidence be offered, and the adverſe party demur; 
he who offers the evidence may join in demurrer if he will. But the lan- 
ovage of the old books is very indiſtinct upon the queſtion, whether the 
party offering parol evidence ſhall be obliged to join in demurrer. In a late 
caſe which came before the Houſe of Lords, (Gibſon and Johnſon v. Hunter 
2 H. Bl, 187.) it was obſerved, in delivering the opinion of the judges, 
that parol evidence is ſometimes certain, and no more admitting of any va- 
rance, than a matter in writing; but it is alſo often looſe and indeter- 
minate, often circumſtantial, The reaſon for obliging the garty offering 
eridence in writing, to join in demurrer, applies to the firſt ſort of parol 
endence 3 but it does not apply to parol evidence that is looſe and inde- 
terminate, which may be urged with more or leſs effect to a jury; and 

laſt of all, will it apply to evidence of circamſtances, which evidence is 

veant to operate beyond the proof of the exiſtence of thoſe circumſtances, 
nd to conduce to the proof of the exiſtence of other facts. In ſuch caſes, 
bowerer, if the party, who demurs, will admit the evidence of the fact, 

which evidence is looſe and indeterminate, or, in the caſe of circumſtan- 

tal evidence, if he will admit the exiſtence of the fact, which the circum- 
ſtances offered in evidence conduce to prove, there will then be no more 
Tanance in this parol evidence, than in à matter in writing; and in fuch 
ale, the party ſhall be allowed to demur, and his adverſary muſt join in de» 
nurrer, But on a demurrer to circumſtantial evidence, unleſs the party de- - 
marring will diſtinctly admit, upon the record, every fact, and every con- 

0n, which the evidence offered conduces to prove, it is not competent 
v kim to inſiſt upon the jury being diſcharged from giving a verdict, by 
Emrring to the evidence, and obliging the party offering it to join in de- 
imer: though, if the party offering the evidence copſent to waive the ob- 
Aion, and to join in demurrer, every fact is to be conſidered by the court 

ted to: and the court will, if they can, give judgment upon ſuch evi- Go 125 
5 but otherwiſe, a venire de novo mult be awarded. 
Ide whole operation of entering the matter upon record, and conduR- 2 H. Bl. 


"er, to an appeal, by bill of exceptions, if the demurrer be refuled. zr;. 
And where a demurrer . is admitted, it is uſual for the court, or 
de, to give orders to the affociate, to take a note of the teſtimony, 
7 i ſigned by the counſel on both ſides, and the demurrer is affixed 
a, | 


Aa 2 1 The 


Ck UTI try? Page 136 
(Demurrer te) The reaſon for demurring to evidence isthat the jury if they e may refuſe to 
{x4 a ſpecial verdict, and then the facts never appear on the record, Per Buller, J. Doug. 134. 


A mitted, which the jury could infer in his favour, from the evidence Dongl. 119. 


Aa demurrer to evidence, is and ought to be under the direction and con- Car. c 
vl of the court, upon a trial at bar, or of the judge at nif/ prius: ſubjeR Bull. N. p. 


LI 
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Dougl. 218. The veſtion upon 4 eerrer to evidence being whether the evidence 
8 h demurrer, 


offered be ſufficient to maintain the iſſue, the party, on ſuc 
cannot take advantage of any objeQion to the pleadingg. 


1 


8 — 


() Plea at what Time to be put in, and the Ce: 
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(ib. defendant} When a ſummons is taken out, and made teturnable, before; the expiration 
of the time for pleading, it is a ſtay of proceedings, pending the application: but it is otherwiſe, 


| when taken out, or made returnable, after the expiration of the time for pleading. Say Rep. 


165. Barnes, 240. 252. Coſ. Pr. C. B. 137. Pr. Reg 292. 8 C. Baines, 255. Caf Pr C. 3 
144. 8. C. Barnes, 254. Pr. Reg. 293. 8. C. Nor will it operate as a'ſtay' of proceedings, 
where the object of it is collateral o the time for. pleading, as, to diſcharge. the deſendant out of 
cuſtody upon common bail, &c. Fer Cur, M 28 G-3. | 8 


R. T. 5&6 In B. R., if the plaintiff amend his declaration, the defendant ſhall bare 
6 5 * teuo days, excluſive of the day of amendment, to alter his firſt plea, or 
10 G. 2. plead de novo. 55 Ei N EP 
Reg. 2. I | : OO SSIS SHR 3% 
R. T In B. R., where the defendant has appeared, or filed bail, upon any 
s & 6G. 2. kind of proceſs, returnable the r or ſecond return of any term; if the 

| plaintiff declare in London or Middleſex, and the defendant live within 
twenty miles of London, the declaration ſhould be delivered or filed alſo- 
lutely, with notice to plead within four days; or, in caſe the plaintiff de- 
clare in any other county, or the defendant live above twenty miles from 
London, within eight days excluſive after the delivery or filing thereof; and 
the defendant muſt plead accordingly without any imparlancte. 

Where the defendant has not appeared or filed bail, the rule in B. R. is 
that upon all proceſs returnable before the 14 return of any term, where 

4 no affidavit is made and filed of the cauſe of action, the plaintiff may lik 
t or deliver the declaration de bene efſe, at the return of ſuch proceſs, with 
* notice to plead in eight days excluſive, after the filing or delivery there- 

« of; and if the defendant do not file common bail, and plead withia the 

ſaid eight days, the plaintiff, having filed common bail for him, may 

Delaree „ ſign judgment for want of a plea,” But, if the declaration be not filed 
Mango, M. until after the return of the proceſs, the defendant. has eight days to pl:ad 

20 G. 3. from the time of filing it, whenever it may be. And “ upon all procels, 

Tidd's Pr. « where an affidavit is made and filed of the cauſe of action, the declats 

* tion may be fled or delivered de bene effe, at the return of ſuch procehs 
4,  *. with notice to plead in four days after the filing or delivery, if the ace 

| © be laid in London or Middleſex, and the e within /wenty 

<< miles of London, and in eight days, if the action be laid in any othet 
county, or the defendant live above. twenty miles from London; and i 

the defendant, put in bail, and do not plead within ſuch times as are if 

« ſpectively before mentioned, judgment may be ſigned.” But in all th 

foregoing caſes, the declaration ſhould be delivered, or filed, and 1 

tice thereof given, four days excluſive before the end of the term, 2 rule 

g plead duly entered, and a plea demanded, when neceſſar p. 
Tidd's Pr, When the proceſs is returnable the If return of the term, or, where 
245. js returnable before, but the declaration is not delivered, or filed, and % 
| tice thereof given, four days excluſive before the end. of the, term, the « 
fendant is entitled to an imparlance, and mult plead. within the firſt 


| 
: 
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days of the next term, provided the declaration be delivered or filed, and 
notice thereof given, before the eſſoin · day of that term, otherwiſe the de- 
f-ndant will be allowed to ĩmparl to- a ſubſequent term. | 
If four terms have elapſed, fince the delivery or filing of the declaration, R. T- 
the defendant ſball have a whole-term's notice to plead, before judgment 2 2 : 
can be entered againſt him, unleſs the cauſe have been ſtaid by injunQion Dougl. 11. 
or privilege 3 and the notice in ſuch caſe muſt be given before the efloin-day 2 Bl. Rep. 
of the term ; but it does not extend beyond the term ; and therefore a rule * 5 is. 
to plead may be entered, and judgment ſigned, in the vacation. 1 Str. 112, 


c nnr. 
| 134 2 Term Rep. 40. 
After a defendant in a quo «varranto information has appeared, the pro- 6 Term 
ſccutor mult give two four-day rules to plead, and after the expiration of Rep. 594. 
the laſt, muſt alſo move in term-time for a peremptory rule to plead, other- In all cri. 


wiſe the defendant has until the next term to plead. | prong >. copy 

for mi{demeanors two four-day rules are given to plead, and a peremptory rule moved for; and 

then, if there be a demurrer, one four-day rule to join in demurrer, aud a peremptory rule mov» 
LY s * 


5 ed for, Iii. Rex v, Sayer, a ee 


- 
ry Mc P 
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The time allowed perſons in confinement, charged with offences againſt R. T. 
any the exciſe laws, is, in caſe ſuch perſons are coofined in any gaol within the 35 G. 3. 
the diſtance of forty miles from London, fix days; if above forty miles, eight 
days, after the delivery of the copy of the indiment or information to 
ſuch perſons, or to the gaoler, keeper, or turnkey of the gaol, with a no- 
ice thereon indorſed. | | 


from A priſoner needs not give notice of a plea, unleſs he files it before the Ruſholm y. 
and me when by the rules of che court he is compellable to plead. benny, 


Rep. 473. Thomas v. Prichard, 4 Term Rep. 664. 


R. is 15 ; 4 
where A plaintiff muſt make a demand of a plea before he ſigns judgment, and Dyche v. 
ay fle he cannot ſign judgment until the expiration of twenty-four hours after the Burgoyne, 


with temand has been made. But the demand may. be made at the time of de- Rr 

* 8 2 Rep. 454. 
there- Hering the declaration. 9 Bowes v. 
din the iwards, 4 Term Rep. 118, Churchwardens of Edmonton v. Oſborne, 6 Term Rep. 689. 


Time to plead under a judge's order, is reckoned inclufive of the day of Kaye r. 
„ 


> plead be date of the order, but excluſive of the day on which it expires. r apr 
rocels, lf a rule to plead expire on a dies non juridicus, ſuppoſing ſuch day not to 1 36+ 
Jeclatty | Sunday, the defendant is bound to plead on or before that day; and if Britten. 

* b J's, en, 
pore | 


edo not, judgment may be ſigned on the next day; for the offices are open : 4 Bl. 
0 Iv, 


Wall the other dies non juridici but Sunday. 


Ann.. 
8 


* — Me 9 — —— —_— * — —— 


(Q) Pleas Puis darrein b e 


; Hy 
DisconTixnvance, 
| | e 1 
\Wiat feall be) The avowant cannot, though an actor. 1 Str. 112, Pag 45 
|: ſeems dangerous to plead any matter puit darrein continuance, unleſs Cro. Eliz. 
be well adviſed, becauſe if that matter be determined againſt you, it 49: 
"2 confeſon of the matter in iſſue, and no niſi prius ſhall be granted. 


the plea put in cannot be amended after the aſſizes are over: but it Ay Aj 
uy during the aſlizes be amended before the judge of ni privc. mw 
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7110. It is in the breaſt of the judge at nif prive whether he will accept of fuck 
5 plea or not, i. e. whether he will or 40 not proceed in the . 


the party ought to make it appear to the judge that it is a true plea; 
rep the plaintiff is not to reply to this plea at the aſſizes, for the alte SE na 
bound to power to accept of ſuch replication, nor to try it, but only to return the 
recelae 8 plea as parcel of the record of niſ prius; and if the plaintiff demur, it can- 
Pee by vot be argued there. eee „ ye! | 


affidavit. 3 Term Rep. 554. 2 Will. 137. 


Pearſon v. A plea puis darrein continuance may be pleaded after the jury are 
2 from a _ but not after they have Arch x verdict. R 
n 75 
Bull. N. P. 310. 4555 | #1 | | 
Thel. Dig. There are ſome pleas which may be pleaded at tbe that cannot pro- 
294. perly be termed pleas puir darrein continuance becauſe the matter pleaded 
2 need not to be expreſsly mentioned to have happened after the laſt conti- 
wc] Duance. OO” j . 
Br. Conti- As in treſpaſs, after iſſue joined, the defendant may plead that the 
nuance, 57. plaintiff was outlawed of felony, without ſaying after the laſt continuance. 
So, he may in like manner.plead that the plaintiff was covert the day of the 
writ purchaſed, though he cannot plead that the plaintiff toak baron pend- 
ag the writ, without pleading it after the laſt continuance, —The diverſity 
ſeems to be between fach things as diſprove the writ in fact, and ſuch a 
diſprove it in lx. 4p 2 
The laſt continuance where ſuch plea is pleaded at the aſſzes, is the 
day of the return of the venire facias, from whence the plea is continued by 
the award of the diffringas or habeas corpus till the next term nf priv 
57 Se. . 6 | 
Salk. 519. If the matter of the plea ariſe by deed, it ought to be pleaded with a 


| 2 — form of the plea, if at the aſſizes, is as follows: And now at 
&* this day, that is to ſay, Cc. comes the ſaid C. D. by R. H. his coun- 
5. ſel, and ſays, that the ſaid 4. B. ought not further to maintain his ac- 
« tion againſt him the ſaid C. D. becauſe he ſays that after the day 
3 laſt paſt, from which day until the day of in 
Mich. term next, (unleſs the juſtices of our lord the king, aſligned 10 
&* hold the aſfizes of our lord the king io and for the county of C., ſhould 
« firſt come on the day of at F. in the ſaid county of C.) 
« the action aforeſaid is continued, to wit, on, Ec. at, Ec. the ſaid 4. 
B. by his deed dated, Ee. did releaſe,” — And to ſhew the partic 
lar matter, and conclude, * And this he is ready to verify, wherefaye he 
_ © prays judgment if the ſaid . B. ought further to maintain this adio 

« againſt him,” Ge. Ps Sy 
Freem. 252 Where a plea is certified on the back of the pofiea, and the plaiotiff de 
murs, if the defendant on the expiration of a rule given for him to join 0 

demurrer, refuſes to do ſo, the plaintiff may ſign judgment. 
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(4) What Offences come under the Notion of a 


PpPuaemuntre 
Da = ee eee 


By the ſtatute. 1 K 2 P. & M. e. N. to moleſt the poſſeſſors of abbey op Gs 
lands granted by parliament to Henry and Edward the finth, is a framu- UI 


de 147 


* 


aire. | 
80 likewiſe is the offence of acting as a broker or agent in any uſurious | 
contract, where above ten per cent. 1atereſt is taken, by ſat. 13 EAA. ec. 
10. — N 0 , 3 , 
To obtain any ſtay of proceedings, other than by arreſt of judgment or 
writ of error, in any ſuit for a monopoly, is likewiſe a pramunire, by ſtat, 
21 J. l. 4. 3. 120 | | | ; 
To obtain an excluſive patent for the ſole making or importation of 
gunpowder or arms, or to hinder others from importing them, is alſo a 
fremunire by two ftatutes ; the one 16 Car 1, c. 21. the other 1 Ja. 2. 
t. &. | 9 | 


On the abolition, by ſtat. 12 Car. 2. c. 24. of purveyance, and tbe 
prerogative of pre · emption, or taking any victual, beaſts,” or goods, for 
the king's uſe, at a ſtated price, without conſent of the proprietor, the e. 
_ of any ſuch power for the future was declared to incur the penalties 
premunire, £3 I FR | An 
To aſſert, malicibuſſy or unadviſedly, by ſpeaking or writing, that both | 
or either houſe of parliament have a legiſlative authority without the king. 
i declared a premunire. by llat. 13 Car. 2 c. 1. 1 3 | | 
By the habeas corpus act, 31 Car. 2 c. 2 it is a premunire, and incapa- - 
ble of the king s pardon, beſides other heavy penalties, to ſend any ſubje&- 
df this realm a priſoner into parts beyond the ſeas. _ | | 
By O Aon. c. 23. if the aſſembly of the peers in Scotland, aſſembled to, 
ee& their ſiyteen repreſentatives in the Britiſh parliament, ſhall preſume to 
treat of any other matter ſave only the election, they incur the penalties of 
ipremunire, © © © ; X 
The flatute 6 G. 1. c. 18. (enacted the year after the South. Sea project,) 
males all unwatrantable undertakings by unlawful ſubſcriptions, then com- 
wonly' known by the name of bubbles, ſubje& to the penalties of a pra- 
The ſtat. 12 G. 3, c, 11. ſubjects to the penalties of the ſtatute of pre- 
ware, all ſuch as knowingly and wilfully. ſolemnize, aſhſt, or are 7 
1, ay forbidden marriage of ſuch of the deſcendants of the body of King 
ll * are by that act prohibited to contract matrimony without the 
the crown, : Fs 
1 is aj that if the biſbop take upon him to viſit a donative, and de · Degge, p. 1. 
Pre the incumbent,” he runs: himſelf into the danger of 'a promunire. © 13 
And in ſuch caſe was Barkbeo, Bilbop of Bath and Welle, in the reign of 1 P. 322. 


8 Wels, the deanery bring a dofiuire by letters patent from the 
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Eduard the 6th, who was forced to obtain a pardon for having deprived ae fl ac. 
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. © any more than a part is equal to the whole,” —ig the frit place this writer ſcems to Tappole, 


o this track Ford Hale, ſpeaking of the, delibergt ve and, jexecative fru pt civil goyernmen 


* IE F , 
9 atlye. 
1/316 


( Prerogatis?) By the word prerogative we uſually underſtand that ſpecial pre-emitience which 
the Kivg hath, oxer and above.all other perſons, and out of the ordinacy courſe, of the.commen 
Jaw, in 1ight-of his royal dignity. It tgnifies, (io its xymblogy/ from e and Fog), Kam. ing 
that is required or demanded before, or in preſerenct to, alt-others, And hence it follows, that it 

uſt be zn its nature ſingular and eccentrical; that it can only be applied to thoſe rights and ca- 
PAGItiE# Which the King enjoys alone, in contradiſtir ction to others, and not to. thoſe which be en- 
joys in common with any of his ſubje ds; for if once any ou prcrogativꝭ ofthe crown could be 
held in common with aoy e it woyld ceaſe to be prerogative any longer. And there 
Finch lays it down as a maxim'{Fiteh's/L;'854), that the'preogative is that law in cue d the 
King, which is law in no caſe of the ſubject A. Con n ens lag Id bein g bn 


(Hence it hath) This paſſage, which has been induſtriouſly foiſled into t he w— the laſt edi. 
tor, abounds throoghout with the moſt dangerous political errors. It gives a falſe bo the na- 
ture of our government: it repreſents ĩt as almoſt a pure republick, 'From'the-qualifications which 
the kingly power is ſubj.&ed to, the editor would infer the non-exiſtenc* of the power itſelf : ge- 
cauſe the king acti witn advice in all caſes, and with advice and conſent in fame, c. therefore ho 
never acts proprio jure. Becauſe the Jaw hath aſſigned him various counſellours to a'd and adviſe 
him is the deliberative and executive parts of his government, therefore theſe counſeſſours are co- 
equal and co-orfinate with him But let us mark the ſeveral parts of this notable paſſage, and let 
us {ee how well they correſpond with the authorities we tall: hereafter eite authoritics drawn 
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from our records and ſtatute books, and from the wiritingg and ſpeeches of men eminent far the 
knowledge of the la and conſtitution of their country, and not, taipeAcd of any blond at Or 


to monarchy © The king is not the ſovereign of the ſtare, but the peaple's executive mazifttite,”= 
« Sovereignty reſides where the conſtitution has placed the legiſlative power, viz. in kings, lards, 
and commons in parliament afſembled—Sa that the king, im his political capacity, as une of 
<< the ſtates of the realm, poſſeſſes a part aud oN a park of the ſovereignty ; but is not ſovereign 


that the ſovereign power of a itate conſiſts merely in l-giflation ; whereas the power of a fate cen. 
ſits equally in enforcing the exccutibn of Jaws When made; as in the making of them. —* Bat,“ 
faith this writer. the king is not the ſovereign of the ſtate, but the people's executive mag 
trate; if then the king is not che ſovereign ofthe, ſtate, but the people's execytive magiſtrate, 
the people are the ſovereignu of the ſtate, for the king is heir magiſtrate: but according to this 
writer, the ſovereignty is lodged not in the 1 only, but in king, lords, and cummons; then, 
upon this writer's own hypotheſis, the people cannot be ſovereign, for, to uſe hie owg'wirts, 
part cannot be gh? the % but if they are not ſovereign, how can the fing be the pee 
ecutive magiſtrate? Whence is their authority to commiſſian this offig-r /—byr ſo, far from the 
king not being the ſovereign of the ſtate, it will e 84m the following, authorities, that the 
whole power of the ſtate, both legiſlative and executive, lubjeA to certain limitations auh qualif- 
cations, is veſted in the king alone; that he, with the advice aud conſent of his great council, 
makes laws; and, with the advice of other conncils, *exccutes thoſe laws when made tithat he is 
not one of thtuſtates of the realm, as this writer ſuppoſeth him to be, but patamouut this eſtates. 
Lord Coke faith, in his 4 Inſt. Pa. 3. that the king 1s caput, pr incipium -t fins of his court of pere 
liament. In 23. E. 3. Hil, term, plea 25. it is laid down thus: Ei. fuit 4, que le roy Vir lu ta 
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par aſſent des peres ef de ba commune, ot non pas les eres el la commune - | 
According te Lord Hale, Although that the Engliſh-monarthy/ignat/in all reſpeds abſaluie 
and unlimited but hoth certain qualifications of monarchical power,gſp:ciglly in ing of n4king 
Jaws, and impoſing taxes upon the people; yet, certainly, ſince the denomination of goveriwen: 
is ad plurimum, the government is monarchical, and not ariſtocratical or demacratical. And heoce 
it is, that all jJoriſ8iRion in this realm, whether ecclefiaſtical'or civil, is detived from the Gown; 
and that the exerciſe thereof iu the miniſters or-judges; 9 it! js ſo debsgated by the can. 1 
in right of the crown, and by virtue of a delegation from ĩt Ii. 90. and in a coding pat 


— er 


53 v 


ſays, „ In both which, though the king under God be ſupreme governor and fountaig ; yet! . 
neceſſary for him to call in others in far ten ſalicitudi nis, and, as to 1 execu- 
tive part, ſo to have their advice and-counti] iu the deliberative, part of tkis)governtgant! Hie, 
Jurifd. of the; Lords Honſe, pa. 4. Again Whitelock in his commeng on the — 
writ, ſays, The making of ſtatutes is by the king with 2. ent of the lords an par 
pirtiament*” Vol. 19 , And farther, the ſtyle of our acts of parliament is, 1282 

the King's mof? excellent 47 My, by and with the advice and conſent 2 Lord: ſpiritual end 2 
and Commons in far liamen: ee „Eten it Money hills, when the commons have F 

king their movey, they pray that he will be graciouſly pleaſed to make it a law, We * * 
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1 Niuus ts of «44.0 52 5 
« jeſty's moſt dutiful and loyal ſubjefts, the Commons of Great Britain in parliament aſſembled, 
« having, &c. &c. Do beſeech your, Majeſty that it may be enatted, and be it enacted by the 
King s moſt excellent Majeſty, by and with the advice and conſent,” &c. &c. TW | 

With reſpect to the king's not being one of the eſtates of the realm, read the words of, Ld. Hale 
in 4 5 part af the tract above referred to. The nobility, clergy, and commonalty are the 3 eſtates 
of the kingdom, The king comes in upon a higher denomination and title, namely, the head of theſe 
three e ates. And therefore they that have gone about to make the king one of the three eſtates. 
arc miſtaken, as will eaſily appear to any that will but read the records fully, being, viz. Rat. Parl, 
„HS. 15. the concluſion of the peace between the kings of England and France by the king's 
command in parliament; 2 May, 9 H. 5. read coram tribus flatibus regni, Viz. prelatis et alero, nobi- 
[bur & magpatibus, et communit#te regni Anglie, and by them aſſented to. Rot. Pari. 3 4E. 4. n, 
23 K rey et les trois gates. Rot. arl. 13 E, 4. n. 16 & 17. domino rege et tribus flatibus regni flavti- 
bus in eadem purliamento. And in the firſt parliament of the uſurper R. 3. who would be ſure to 

nt no formality to countenance his uſurpatiou, Rat. Parl. 2.-titulus Regius, there is recited an in- 
— allowing, him to be king before his coronation was declared in the name of the three eſt- 
ates of this realm of England, viz. the lords ſpiritual and temporal, and commons. Bee it or- 
dained,” that ** the tenour of the ſaid rolle, with all the contynue of the ſame, preſented as is 


; % aboveſaid, and delivered to our beforeſaid ſauverain lord the king, in the name and on the be- 
k hal of the ſayd three eſtates out of parhameot, how by the ſame three eſtates aſſembled in this 
x « preſent parlement, aud by auctorite of the fame, bee ratifyed, enrolled, recorded, &c. This 
0 though done in a time of uſurpation, yet ſufficiently evidenceth what the three eſtates were“. 
ſe Aud the objectious againſt it, 1. that two of thoſe eſtates are couſtituents of the Jards* houſe, and 
. ſo muſt outbalance the commons, which ate but ont of the three eſtates ; and, 2. that the lords 
at (piritua] by this means ſhauld have a negative voice upon the lords temporal and commons, and 
8 ſo vo |aw could be made without the conſent of the major part of the ſpiritual lords and the mas» 
1 jor part of the temporal lords, as well as the moſt part of the commonalty ; I ſay theſe objections 
it xe Min. For though it be true, that two of the three eſtates are couſtitueuts of the lords“ houſe, 
2 Jet they conſtitute but one houſe. And the laws and cuſtoms of the kingdom, which. are the 
is, ve mealure of all bounds of power, have given a negative voice of either houſe 1 4 che other, 
of and of the king upon both; but have not given a negative voice of only one at me two eſtates 
pan, the lords houſe.unto'the other, or to the commons being the third eſtate ; the, Je- 
A hoe pewer being. lodged in ibe king with the aſſent of the tens houſr1 of parlament as. ſuch; and not with 
n- the aſſent of che three eſlates imply;conſidered as ſuch; for it is the /e!tled copſtitution and cuſtom of the 
Ty ben, that fixeth and defineth ere the legiſlative power is lodged,. not notions, and, fancies,” Hales's 
zi Juridict. of the Lords Houſe, & c. pa. 10, t. And Lord Coke, before him, had begun his 
ate, dapter on the High Court of Parliament in theſe. words; This, court conſiſteth of the King's 
this * Majeſty, fitting there, as in his royal political capacity, and of the three eftates of the realm, viz.” 
hen, kr. 4 luſt, cap. I, Aod.after him, at the memorable zra of the Revolution, in the preamble to 
ls, 4 ite Bill of ri the Convention Parliament uſe theſe words; Whereas, the lords ſpiritual and 
. + temporal, and commons, aſſembled at Weſtmip(ter, awfully, fally, and freely repreſen:ing all 
j the % the eflates of the people of this r:alm, did, upon, &c. preſent unto their Majeſties, &c, Stat. 1 
t the V. & M. Sc 2. c. 2. 
uliß dar the theory of our government is ſketched with admirable ſpirit and eorrectneſ: by the At» 
vocil, ne in his addreſs to the jury upon Hardy's trial. * The power of the ſtare, b 
he ls mean the power of making laws, aud. enforcing the exccytipp Blew whea made, 
utes. felled in the king. enacting laws i the one caſe, that qe, in his legiſlative character, by and with 
{ par» te advice and conſent of the lords firitual and te fal and of the commons in parliament aſlem- 
ta lei ted, according to the law and conſtitutional cuſtom of England; in the other caſe, executing the 
| km, when made, in ſyBſervience td the laws ſo made. and with the advice, which the law and 
dſulute ke conſtitution hath aſſigned to him in almoſt every inſtance, in which it has called upon him to 
aa king © fir the benefit of the fubject. —Hardy's Trial, by Gurney, pa. 32. Again, in a ſubſequent 
mem E. after W K ſtated the ro 2! Putics he goes on thus: To that king. vpon whom theſe 
| Hence utath, the law and canſtifution, for the better exccution of them, have aſſigned various 


| waſcllours, ay erer adviſers; ĩt has clothed him, under various conſtitutional checks and 
n mirdious, with various attributes arid prerogatives, as neceſſary for the ſupport and maintenance 
ag Pant * cinl liberties of the people; it aſcribes to him ſqvereignty, imperial dignity, and perſec ian: 
mmctl, beenuſe de rule and government, as eſtabliſhed in this kingdom, cannot ex ſt or # moment with- 
M2 perſon filling that office, and able to execute il the duties from time to time, Which I have 
t exktu⸗ horn it aſerĩdes to him alſe that he never ceaſes to exiſt. In foreign 'affgirs, the/ deltyuess 
Hue! repielentative of his people, he makes war and peace, leagues and treaties { in domeſtie x o 
— a as a conſtituent part of 185 ſupreme legiſlature: the prerogiti ve o H. 


* 1 he is the ſountain of juſticei bond to adminiſter it to his decaoſe 
af to them: the great conſervator of publick peace, bound to maintain and vindeste t: 


yt lo de gen withriies cle by ard Hale, fo Rot, Par, 13 R401 61 
every 
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exery where Preſent, that theſe duties may no where fail of being diſcharged: the fountai 
myur, e oy privilege ; the arbiter of domeſtick commerce. Ne ora Mey 
Ie. 35. And in the concluſion of this brilliant ſketch, he cloſes the whole with theſe emphatic 
words: Geutlemea, I hope I ſhall not be thought to miſpend your time in ſtating thus much 
becauſe it appears to me, that the fact that ſuch is the character, that ſuch ate the duties, that 
ſuch ate the attributes and prerogatives of the k ing in this country, (all exiſting for the protedion 
ſecurity, and happineſs of the people in an eſtabliſned form of government,] accounts for the juſt 
anxiety, bordering upon jealouſy, with which the law watches over his perfon—acconuts for the 
fact, that in every indictment, the compaſſing or imagining his deſtruction or depoſition, ſeems to 
be conſidere d as neceſſarily co-exiſting with an intent ion to ſubvert the rule and government eſtih. 
liſhed in the country: it is a purpoſe to deftroy and to depoſe him, in whom he ſupreme power, 
rule, and government, under conſtitutional checks and limitations, is veſted, and by whom, with 
conſent and advice in ſome caſes, and with advice in all cafes, the exercife of this conſtitutional 
power is to be carried on.“ Id. 36. 5 + nee 
With reſpect to the rule which is faid in the text to be eſtabliſhed, viz. that all tives 
mult be for the advantage and god of the people, otherwiſe they ought not to be allowed by the 
law ' it is neither expreſſed in terms ſufficiently clear and preciſe, nor will it hold in the extent to 
Which, as there ſtated, it may be carried, It is not clear from the terms, whether it meant, that 
the prerogative or right itſelf ſhall be diſallowed, if found to be injurious to the publick, or only 
the ad done by virtue and in exerciſe of that right or 3 If the former be the meaning, 
wie may not heſitate to pronounce that there is no ſuch rule of law; for all the prerogatives of the 
crown are veſted iu it for the protection and happineſs of the people, and cannot in law be wreſled 
from it without danger to both. If the latter be the meaning, then the rule will not hold univer- 
fally and in all caſes. The higher prerogatives of the crown are not to be meaſured by the rules of 
law, or to be ſcanned by the reaſon of our judges; nor are acts done by virtue of any of theſe pre- 
rogatives to be ſet afide on the ground, that they are not for the publick good. For inſtance, the 
| king has the prerogative of making war and peace: inveſted with that prerogative, he makes 
treaty of peace: that treaty is found to be injurious to the country: is the treaty therefore a nul- 
Lty ? is there any authority in any man, or body of men in this count y, to vacate it, becauſe it 
is a bad treaty? The king has the prerogative of giving his aſſent, as it is called, ta ſuch bills u 
His ſubjects, egall convened, may preſent to him, that is, o giving them the forte and ſanction 
of a law: he withho!ds his aſſent to a vill evidently calculated to promote the intereſts of his peq- 
ple: does the bill, becauſe it is a good bill, the:efore paſs into a law, though it want the royal 
#1 or does the utility of the meaſure deprive the crown of its conſtitutional power of e 
The rule then ſcemi'to go no farther than this, that in the exerciſe of ſome of the prerogatives, 
the royal authori'y is ſubmĩtted to the * and direction of the courts of law, the 17 5 ol 
the King is in ſome caſes committed to His judges In thoſe cies it is the duty of the judges io 0 
admeaſure the royal preroga ives as that they ſhall in no caſe be exerted ſo as to affect the inher; 
fance of any one, to change the courſe of the law, or to work individual injury. Plowd 236. 
487, Noy, 175. They will always remember the maxim of law, that the king can do no Wrong 
if they find that · wrong has bes done, the act cannot be the act of che king, "and therefort ouckt 
not to be allowed. ! TH Fe n 2 
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- (B) Of the King's. Prerogative as univerſal t 
ee, ee api ©» | ora yes 
. 2 | Bk 10. Of his Prerogative M Ports and Havens. cor the 
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3 


„(a) When tbe King commences his Reign, am 

the Ceremony requiſite thezein. 
S TEEN. 212 
re wg But theſe are not the only exceptions in the caſe of the crown tothe genera 1 
of deſaent: ſor, among the fe.nales, the crawn deſcends by right of primogeviture to my 
daughter only, aud: her iſſue; and nat, as in common inheritances, to all the hters at — 
the evident -neceſlity af a ſole ſueceſſion to che throne. having occafioned the royal 22 | 

ta depart foam the common law iu ſhis teſpect: and theret he nr on the 11 

| 8 to he crowu alone, and not- in partaerſhip with her flit Elizabeth, ! 
Com. 194. Ps 1 71. if,» EH ie 1 2 og 


; TT — 2 — — 225 — , that 
(4. it is beld) Sir M. Foſter, ſpeaking of a king de jure M de ſacb, and contending 
MITT by the ſubje & to the latter as well as the former, 2 theſe remarkable w_ 
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& belt) ho for protection from the crown. and he payeth his allegiance to it, in the 
15 2 ply 10 fu'l and peaceable NE it: he entereth not into the 
eſtion of title, he having neither leiſure, nor abilities, not is he at liberty to enter into that 

u jon t but he ſecth the ſounta n, from whence the bleſſiugs of government, liberty, peace, 

_ flow to him, and there he payeth his allegiance ** Foſt. Cr. L. 399. 1 aan 
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But it ought to be conſidered, that it was firſt reſolved by the ſame judg- Hawk: 


es, that King Charles the Second was king de facto as well as de jure from wo = - 
0 his father's death; and it is apparent, that no other perſon was in poſſeſ· x4... the 

„ on of any ſovereign power known, to our laws. | 1 55 — | 

l paſſed in- the firſt year after the 1? oration'of King Charles II. are always called the aQts in the 

1 . 


twelfth year of 1 all the o her legal proceedings of that reign are reckoned from 


al the year 1648, and not 1660, „ | i 

11 (The ber] But it hath been uſually thought prudent, wh 1 the heir apparent hath been 

he young, o appoint a protector, guardian, ar fegen ſor N but the very neceſſity of 
to ſach extraordiaary proviſion is fufficient to demonſtrate the truth of that maxim of the common 
hat law, that in the king is no minority ; and therefore he hath no legal guardian. 1 Bl. Comm. 
oly ö N . | % ri n 4 g p ' 

ng, | — — — _—_— — —— — _ 

the 1. 95 4 , oy N REIT) 

o et the King's Pierogattve as univerſal Oc- 

wp? cupant ; And herein, | 5 
15 (Tas isſam)] In the caſe of Burgeſs v. Wheate, the Maſter of the Rolls (Sir Thomas Clarke), 
; nul- al the Lord Keeper Henley, held. againſt my Lord Mansfield, that. the crown could not in 


equity, opon a failure of the heirs of . que ruft. claim againſt a truſtee by eſcheat. if he had 
te legal eftate' in him, for that (among other reaſons) the title by eſcheat could only ariſe, 
vert there was a defect of a tenant; that where there was'a ſeoffee, there was a tenant, whether 


on he were beneficially entitled or not; ſo that the principle of eſcheat failed. 1 BI Rep 123. 
'ropal The authority of this caſe, however, h-th been ſemewhat ſhaken by the intimation of Lord 
25 , ow 's opinion in Middle on v. Spicer, 4 Br. Ch. Ca. 204.— Where the charat-r of land 
arived, 1 and definitively fixed upon money by the terms of a will or other inſtrument, 


ztourt @ equity wil! not order it to be laid out in land, in order to let in the crown 'claiming by 
deen. Walker y Denne, à Ves. jun. 1. | (© At 


: + ' Aa” 1 : 1 Page 156 
{I ic nniverſally agreed) Tn the narrow ſeas, that i, the ſeas which adjain lo the coaſts of Eng» 
int, the king hath a double right, viz. a right of juriſdiction, which he ordinarily exerciſeth by 
his admiral, and a right of propriety or ownerſhip, This right of propriety or,awnerſhip is e. 
&nced, 1|, in the right of fiſhing in theſe ſeas and the arms and creeks thereof, which is ariginal- 
de in the crown, cas the rig ht of depaſturing is originally Todged in the owner' of the waſte 
„creo be is lord, 'or;as the righe of fiſhing belongs to him that id owner of a private or inland 
mer ; and, ad, from the kings right of propriety to theſhore, and, the maritima ircremenca —The 
dur u to this purpoſe, is the tend lying between high-water and low- wate mark in ordinary 
wer; and this land belongeth to the king de jure communi both in the ſhore of the ſea, and the 
wwe of the arms of the N a. And that is called an arm of che ſex where the tide flows and re- 
km, and {6 far only as the tide flows and reflows; 29 Aff 93.—The maritime increments are of 
kinde1 Per projettionem wel alluvionem—2. per reliflioxem wel deſertimem—7. per inſule prov 
Te increaſe per allw:ouem is, when the ſea by caſting up ſand and doth by de- 


N land, and ſhut itſelf out further than the ancient bounds went; and chiis is uſual, 
33 Why this belongs to the crown is, becauſe in truth the ſoil, where there is now dry 
dy formerly part of the very fundus mri, and, conſequently, belonged to the king But 
the. 45 alluvioa be ſo inſenſible, that it cannot be by any means found that the fea way 
'm f nom ofſe «ft non apporere ; the Jand thus increaſed belons as a perquilize tothe owner 
tp _ adjacent.—As to the increaſe per reliftiinem, or reteſi of the ſca, this Toth de jure come 
bath, 5, the king: ſor as the ſea in part of the waſte o. demefne, ſo of 'ieceMMty.the land 
Und e it and therefore N to che king when left by the ſea; and ſo allo it regu- 
5 lands deſerted by;a, river, that is an arm of the ſea or creek of the ſea) prims facie, 
mal, if the creek of river be part of a port.—And as to iſlands arifiog 4« orve in the king's ſeas 
let arms thereof, theſe upon the fume account and feaſon prima facie und of common 
£ to the king; for they are part'of that ſoil of he ſea, that belonged before in point of 
« by the the king: for when iſlands de novo ariſe; it is either by the receſs or ſinking of the water, 
, Aa x ng ood fab, which. in proceſs of time grow firm land invironed with 
"5% ume ve ari | gi end i 5 
ee eee een York, 
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364 PREROGATIVE. 


» (From the king's) The commiſſion enacted by it. 28 H. 8. c. 5. recites this part of the king's 
juriſdiction, viz.. ** We therefore, for that by reaſon” of our royal dignity and prerogative royal 
ve are bound to provide for the ſafety and preſervation of our realm,” &c This prerogative 
of the crown. Lord Hale calls an intere/t of juriſdifion; viz. in refereuce to common nuiſances, 
* And” he ſays, © another part of the king's juriſdiction in reformation of nuilauces, is to re. 
form and puniſh nuiſances in all rivers, whether freſh or ſalt, that are a common paſlage, not only 
for ſhips and greater veſſels, but aiſo for ſmaller, as barges or boats; to reform: the obſtruRiong 
or annoyances that are therein to ſuch common paſſage: for as the common highways on the land 
are for the common land paſſage, ſo theſe kind of rivers, whether freſh or ſalt, that bear boats or 
barges, are highways by water; and as the highways by land are called 4 vie regia, ſo theſe 
publick rivers for public paſſage are called fuvii. reales, and 4aut fireames le roy ; not in reference 
to the propriety of the river, but to the publick uſe; all things of publick ſaf:ty and convenience 
being in ſpecial manner under the king's care, ſuperviſion, and protection. And therefore, the 
report in Sir John Dayyes, of the Piſcary of Ban, miſtakes the. reaſon of thoſe hooks, that called 
theſe fireames le by, as if they were ſo called in reſpe of propriety, as 19 Af. 6. Dy. 11, for they 
are called ſo, becauſe they are of publick uſe, and under the king's ſpecial care and proteRion, 
whether the ſoil be his or not. Hale De jure Maris, by Hargrave, pa. 8. Wag 4, 


(But notwithflanding) Although primd facie an arm of the ſea be in point of propriety the king's, 
and primd facie it be common for every ſubject to fiſh. there, yet aſubje@t-may have by uſage a ſe 
veral fiſhery there, excluſive. of that common liberty which otherwiſe of common, right be- 


ys IT the king's ſubjes; See Hale De Jure Maris, cap. 5. and the ſeveral authorities there 
pen pay 4 drool rr boy ej | 
Hale De And as a ſubje& may have a right of fiſhing in the ſea and the arms there- 
15 Maris, of, ſo the ſhore, that is, che land, which lies between high · water and lov- 
N water mark at ordinary neap-tides, may belong to a ſubje&. The ſtztute 
of 7 Ja. 1. c. 18. ſuppoſeth it; for it provides, that thoſe of Conne and 
Devon may fetch ſea · ſand for the bettering of their lands, and ſhall nat be 
hindered by thoſe that have their lands adjoining to the ſea-coafts, which 
tit appears by the ſtatute, they were formerly. Vide Carte Antique, D. 
Di. n. 24. the charter of Alan de Percy to the 'manks of Whuty, and the 
bdbounqds thereof, viz. totam marinam a ports de Whitby uſque Blowick, c. 
Le) et uſque Terdiſo, et uſque in mare, et per marimm in Whitby, confirmed 
by king Henry I. And the bounds of that abbey's poſſeſſions take in ma- 
ny creeks of the ſea,” yet are given by a ſubject, via Dereytnt, Muſe, Ee, 
0 Adi Kr.. 1 "1 ns {RTE ad. "8 2 EN 
Bid. 30 The ſhore may not only belong to à ſubſect in gtoſs, which polibly may 
1 ſuppoſe a e 5 — of —.— 5 * parcel of a 'manor, 
Conſtable's: And the evidenees to prove this fact are commonly theſe, conſtant and 


* 
* 
* . 


— — 1 Mos. a mk 


E. 245 againſt the ſea, and * ment of what is ſo zoned ; enjoyment of: wrecks 
and; preſentment and puniſhment of purpreſture 
2 there in the court of a manor, and ſuch like. 7 
n . --mm #375 bis 5} 0 5 | Nen n Bas r "pity * 0 
P. 46 Car. inter l' Attorney Genera ll et gir Samuel Rolls, Sir Richard Buller, and r Thomys 
Arundel, per omnes barons. £55013 the. SORIA en, N 0 PAP OTE Fe OF ; 
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Hale, ab. And as it may be parcel of à manor, fo it may be parcel of a vill or pa· 
el And the evidence for that will be uſual perambulations, common 

dus 0 F ,reputatian, known metes and diviſions and the like. And on this 2- 

-u;;+. 4 «coudt the parſon of Sutton, about 14 Car. 1. had a verdict for the wr L 

dc Surton-Matſh in Lintolnſbire, upon a long and 4 great evidence; wy 

tit appeared, fiat within" ame of memory it was the mere ſhote of the 


ng Covered at ordipary zides, and withaut the old ſea-bank. 1 «41 e. 
Hale, ad And it may not only be parcel of a manor, but d fade it many ume: 
fra. ſoj and perchance it is 


cel of almoſt all ſuch manors as by pry 
have royal fiſh or wrecks of the ſea within their manar. For, 
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pert, wrecks and royal fiſh are not, nor indeed cannot be wo ww 
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Eo. 36 


the high-water mark, unleſs it be at ſuch extraordinary tides as oyerflaw 
the land: but theſe are perquiſites which happen between the high-water 
and law water mark; for the ſea withdrawing at the ebb leaves the wrecks 
upon the ſhore, and alſo thoſe greater fiſh, which come under the deno- 
mination of royal fiſh. | 
And as the ſhore may thus belong to a ſubject, ſo in ſome inſtances may Hale De 

the maritima incrementa. Hence, cuſtom and preſcription may give the Jure Maris 
1 alluvionts to the land whereunto it accrues. But cuſtom. cannot entitle © ©: 

the ſubje& to relideu lands, or make them a parcel of a manor. For the 

ſoil from under the water maſt needs be of the ſame propriety as it is when 

covered with water, If the foil of the ſea, whileſit is covered with water, 

be the king's, it cannot become the ſubject's becauſe the water bath left it. 

But in the caſe of alluvio maris, it is otherwiſe ; becauſe the acceſhon and 

addition of the land by the ſea to the dry land gradually is a kind of per- 

quiſte, and an acceſſion to the land; and therefore in caſe of private rivers ' 

it ſeems by the very chatſe of the common law, ſuch a gradual'increaſe ce- 

dit ſolo adjacenti 5 and though. it may be doubful whether it be ſo.ex jure 

communi in caſe of the king; yet, doubtleſs, it gives a reaſonableneſs and 

facility for ſuch right of alluuio to be acquired by cuſtom z. for though in 

every acqueſt per alluvionem there be a reliction or rather excluſion of the 
e. ſea, yet it is not a receſs. of the ſea, nor properly a reliction. 
W But, though it be regularly true, that terre relidæ per mare cannot be Hale, . 
preſcribed, yet a creek,” arm of the ſea, or diftrifus maris, may be preſeri- ura. 
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nd bed in point of intereſt 3-- and, by way of conſequence or concomitance, | 
be the land relided there, according to the extent of ſuch a precinct as was ſo 
ich preſcribed, will belong to the former owner of ſuch diſlridus maris. / But 
D. aherwiſe it would be, if ſuch preſcription before the reliction extended on- | 
" ly io liberty, , or: profit apprendre, or juriſdiction only within that diſtrict; | 
— s liberty of free fiſhing,” admiral juriſdiction, or the juriſdiction of a leet, 
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hundred, or other court; for ſuch may extend to an arm of the ſea, as ap- 

pears by 8 E. 2. corone; for theſe are not any acqueſts of the intereſt of 

the water and ſoil, but leave it as it found it. Therefore the diſcovery of 

the extent of the preſcription or uſage, whether it extends to the ſoil or not, 
tells upon ſuch evidences of fact, as may juſtly ſatisfy the court and jury 

concerning the intereſt of the ſoil. - TY 6a z " 

And the ſame rule, which hath been obſerved before touching acqueſts Hale, 4% 
the reliftion or receſs of the ſea, or the arms or creeks thereof, holds /#pr-- 
mh reſpect to iſlands -ariſing within thoſe parts. Of common right and 
Hai ſacie, it is true, they belong to the crown : but, where the intereſt 
dg uiritus maris, or arm of the ſea, ox creek, or haven; doth in point of 
opnety belong to a ſubje& either by charter or preſcription, the iſlands 
at happen within the precincts of ſuch private propriety of a ſubject, will 
lang to the ſubject according to the limits and extent of ſuch propriety. 
Aud therefore, if the weſt ſide of an arm of the ſea belong to a manor of 
i veſt fide, and an iſland happen to ariſe on the welt fide of  filum aque 
2 with the water, the propriety of ſuch iſland will entirely belong 
ape of the manor / of the weſt fide : and if the eaſt fide of an arm of 

belong to a manor of the eaſt fide u/que filum aque, and ſuch an ifl- 
o between the eaſt fide and ſuch a f/um aque, it will belong to the 
he * eaſt ſide : and if the filum aque divide itſelf, and one part take 
both th and the other the weſt, and leave an iſland in the middle between 
fla, the one half will belong to the one lord, and the other to the 
| | other. 
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water and low- water mark, or in a certain diſtinct d iſrictus maris, or in a port, or creek; or arm 
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other, Bot this i8 to be underſtood of iſlands, that are, newly made; for 
if a part of an arm af the ſea, by a new receſ from its ancient chan. 
nel, encompals the land of another man, his propriety. continues unalter. 
ed. . 5 5 


.. ESTS n at th anc 2 6 
(7. King ſoall) To give the crown a right to ſuch fiſh, they muſt be taken within the ſeas 
parcel of the dominion and crown of England, or in the creeks or arms thereof; for, if taken in 
the wide ſeas, or out of the precinct of the ſeas belonging to the crown of England, they belong 
to the taker. 39 E 3 35. er Belknap.—A ſubje& might and may unqueſtionably have this fran- 
chiſe or royal perguiſite, it, by grant; 2d. by preſcription within the ſhore between the high- 


of the fea; and this may be had in giots, or as appurtenant to an honour, manor, or hu 
Hale De Jure Maris, WH; Ts 1 15 - | 
Page 158 1 3 8 07 * NA | 

(By the common la); Declared by flat de prevogative.regis, 17 E. 4. c. 11,—King R. 1, in the 
ſecond year of his reign releaſ:4 wreck through all England, as Spelman iv his Gloſſary, tile 
Wreck, Cites it out of Hoveden, But his ſucceſſor reſumed the prerogative, and that before the 
above ſiatute of 17 E. 2. ; and frequent inſtances thereof are long beſore that ſtatute in the time: 


Det i Joh, Hale De Jer Matt, e 49. | 
age 102 | 1 . 7 | : ) bo. | | p : 
(had indeed) In this opinion Sir W. Blackſtone concurs with Lord Coke, 1 Bl. Com, 278. t 
10. Of his Prerogative in Ports and Havens. ü 
5 IB *. a f 
Hale De" A port, faith my Lord Hale, is guid dane. conſiſting of ſome- k 
Portibus thing that is natural, viz. an acceſs of the ſea, whereby ſhips may coove- d 
Maris, c. 2. niently come, ſafe fituation againſt winds where they may ſafely lie, and a k 
good ſhore where they may well unlade : ſomething that is artificial, as in 
keys, and wharfs, and cranes, and warehouſes, and houſes of common re- 1 

ceipt : and ſomething that is civil, vis. privileges and franchiſes, vis. jus 
applicandi, jus mercati, and divers other additaments given to it by civil au- o 
thority. | | — 
Id. e. 3. To erect a publick port originally and de novo, is a part of the us al th 
of the crown of England. And as it is not competent to a ſubject to inſti vi 
- tute or erect a common port without the charter of the king, or a lawfil or 


preſcription, fo neither is it competent to à ſubject without ſuch charter ot 
cription to erect a port for the men of ſuch a fee or precinct, as for hi 
own tenants; A lord of a county palatine, though he may have, 2d 
uſually had, ports by charter or preſcription, yet he cannot erect à com- 
mon port within his palatine juriſdiction. For the concernment of a port 
muſt neceſſarily exceed the extent and limits of the jura regalia that are in. 
_ cident-to a county palatine; for the ſafety of the kingdom, the cm 
meree of the kingdom, and the king's revenue are concerned in it. 
chants and ſeamen of all parts and quarters of the world are let into the 
kingdom publickly, and under the publick protection, in a publick Pon, 
and, conſequently, it is not within the extent of a juriſdiction palatine ae 
novo to erect a publick port. | | : 1 
IIe. s. In che eredting of a port the royal authority is not reſtrained, 1 
grant of a market, by the vicinity of the new port to a former port. Fes 
though the old port may be greatly injured by the erection of the nev 
in its neighbourhood, yet that circumſtance will, of itſelf, be oo obfeche 
to it, provided that the new port be not within the proper limits of the © 
port, and there be no obſtruction to the water or otherwiſe, but that i 
may, if they will, arrive'at the former port. | 
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But, 1. it cannot be erected within the peculiar limits by charter or 
iption belonging to the former port, becauſe that is part of the intereſt 
of the lord of the former port. Neither can the firſt port be obſtructed or 
wholly defaced, or excluded for arrival of ſhips, but by act of parliament, 
26 was done in the caſe of Meltoombe tranſlated to Poole. Rot. Parl. 11 H. 
6n. 30. And the reaſon is, becauſe a publick intereſt is concerned; viz. 
the intereſt of the merchant at large, and the intereſt of the traders and 
wariners in that particular place or port, who have a right ſettled in them 
for the application, Jading, and unlading of ſhips there. 2 | 
2. If the king have an ancient port at A., and he erect another port 
hard by, with a general prohibition that no man ſhall bring his goods or 
merchandizes by fea to any other port within five miles but to that which 
is newly etected, this prohibition is good, as agaiaſt the king's intereſt in 
the former port, though the new port be erected within the precincts of the 
old; for he may derogate from his own ſimple intereſt by his own reftriQtion 
But this reſtriction is not good againſt the ſubjects of the port of A., who 
by uſage had a right to come with their own ſhipping, and lade and unlade : 
and this, although the goods might be cuſtomable goods; for the inhabi- 
ants of J. had an eaſement acquired to themſelves by preſcription, 
3. But if the king ere& by his own proclamation a port at H. where 
there was no arrival of ſhips before, and doth not grant it to another per- 
ſon, but keeps the intereſt in himſelf of this franchif- ; there, it ſeems the 


K + © 


de king may diſſolve this port, or erect another port, with a prohibition that 
Ve- 70 ſhip ſhall arrive within ſuch a diſtance, but at the new port; for there 
d a vas no right of arrivage of any 25 at the former harbour lodged in the 
1 inhabitants nor any other ſubject, but only pertniſſive at the king's pleaſure, 
re- and he may derogate from his own right. | 

jus 4. But if a ſubje& hath a port and arrival of ſhips at B. by preſcription 


or charter, and afterwards the king ere& a new port, within three or ſive 
niles within or without the precincts of the port of B., with a prohibition 


gal that no ſhips ſhall arrive within five miles of the new-erected port elſe- 
jut. where ; this prohibition or reſtriction is void, as againſt the intereſt of the 
rufe oner of the port of B, or the inhabitants of B., becauſe there was a for- 
er cr ber intereſt lodged in the owner and inhabitants of the port of B., which 
op cannot be taken from them without their own conſent, or by act of par- 
; . 
com- J. But if a ſubje&, or the king's fee · farmer, hath a port at R. by preſ- 
a pen up or charter,” and the king grants that no ſhips ſhall arrive within five 
re iN» or ſuch like compaſs, the king cannot within that precinct erect de 
co no a port to the prejudice of that port to which he had precedently grant- 
Mer- u du privilege. For the grant is good as againſt the king, and any in- 


aut derived from him after this grant: and although, as hath been ſaid, 
mbout this reſtrictive clauſe, the king might have erected a port near to 

former, which would have had this concurrent power or franchiſe, yet 
tle king hath bound up his hands by his own charter ; and by this inhibi- 
W, the precinct, to which this inhibition extends, is become as it were, 
Fee! of the precinct of the port. 


aan, or the intereſt of propriety or franchiſe, The jus publicum, or 
the common intereſt that all perſons have to reſort to or from publick ports, 
P ſea-marts or markets, with their” goods, wares, and merchan- 
ph The jus regium, or the right of ſuperintendency and prerogative, 
Mach the king hath for the ſafety of the realm, or benefit of * or 
ecurity 


367 


The right in ports, according to Lord Hale; is threefold :—The jus 1d. c. 6. 
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14. c. S. But, though the dominion either of franchiſe or propriety be lodged bf 
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PREROGATIVE. 


ſecurity of his cuſtoms... The firſt, viz. the jur privatum divides itſelf in. 
to the ownerſhip of propriety, and the ownerſhip of franchiſe.” The own. 
erſhip of propriety is, where the king, or a common perſon by charter or 
preſcription, is the owner of the ſoil of a creek or haven, where ſhips ma 
ſafely arrive and come to the ſhore, This intereſt of propriety is prima fa- 
c tie in the king, but may belong to a ſubject. But the bien hath not there. 
by the franchiſe of a port, nor may he ſo uſe or employ it, unleſs he hath 
bad that liberty time out of mind, or by royal charter. Indeed he may 
bring thither for his own private uſe his own boats — veſſels to carr of 
and bring in his own goods that are not cuſtomable, as fiſh, Q. 5 
may not uſe it as a publick port or admit foreigners, unleſs in caſe of beceſ 
lity, nor take toll or, anchorage. there; for that is fineable, either by pre- 
ſentment, or in a. quo . warrante—The ownerſhip of franchiſe is tha 
which gives the formality or denomination of a publick or lawful port, and 
becomes a free arrival of ſhips to lade and unlade their merchandizes, 2nd 
this may be acquired by preſcription, or by creation by the king either by 
proclamation, or by charter, CE PTS fo | 
Before any port is legally ſettled, , although the propriety of the ſoil of a 
creek or harbour may belong, to a ſubje or a private perſon, yet the king 
hath his jus regium in that creek or harbour; and there is alſo a common | 
liberty for any one to come thither with boats and veſſels as againſt all but 
the king. And upon this account, though A may have the propriety of 
creek or harbour, or navigable river, yet'the king may grant there the li 
berty of a port to B., and fo the intereſt of propriety and the intereſt of 
franchiſe ſeveral and divided. And in this no injury is at all done to A., for 
he hath what he bad before, viz. the intereſt of the ſoil, and conſequent- 
ly, the improvement of the ſhore, and the liberty of fiſhing ; and as the 
creek was free for any one to paſs in it againſt all but the king, for it was 
lici jurit as to that matter before, ſo now the king takes off that re- 
ſtraint, and by licence and charter makes it free for all to come and ut- 


But if A, bath the ripa or bank of the port, the king may tot grant a 
liberty to unlade upon that bank or ripa, without his conſent, ualeſs cul: 
tom hath made the liberty thereof free to all, as in many places it is; for 
that would be a prejudice to the private intereſt of J., which may not be 
taken from him without ſuch conſent. And therefore in the creation df 
a new port either by proclamation or charter, it hath been the courſe to 
ſecure the intereſt of the ſhore beforehand, for the building of wharfs and 
keys for the application of merchandize, and for the building of houſes 
So, that it is poſſible, though not ordinary, that the intereſt of proprieij 
and the intereſt of franchiſe may be divided: but it is uſual and bell 
conjunction. | 5 


Though che preſeription or charter in a ſubject, yet it is charged or affected with tl 


queſtion of | i Mes 4 or affected wit ; 
ifance be. Jus publicum that belongs to all men; and fo it is charged or . 
* "that Jus regium, or right of prerogative of the king, ſo far as the * is i 
of fact, and Jaw inveſted in the king. It is only with the yus regium, that we 5 lie k 
therefore do at preſent, obſerving by the way, that the patronage and protect an 
au 


proper for of all jura publica being intruſted by th law to the king; 
1. jura publica being in y the common law N 
pub ro care of preventing and reforming publick nuiſances in ports u b n; 
3 him, and his courts of juſtice, the 8 them are ria 
* " g | 
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dame, and the fines for the defects or annoyances in them are part of his TOR; 


revenue. | and provesa 
right to the ſoil, where a purpreſture and nuiſance have been committed. he may proceed by infor- 
mation in equity, aud have a decree to debate ir. Cafe of the City of Briſtol v. Morgan, Tria. 1t 
Cat. 1. cited in L4. Hale De Portibus Maris, pe. 81. and Attorney-General v. Richards, Anſtr. 603. 


The jus regium, or prerogative of the king in the ports of the ſea, 
branches itſelf into three parts, as it relates firſt to the preſervation of the 
ſafety and peace of the kingdom; ſecond, to the trade and commerce of 
me kingdom: or, third, to the improvement and due anſwering of the 
ſhip's cuſtoms and ſubſidies ariſing by merchandize imported or exported, 
From the firlt ariſeth his power of inhibiting perſons to come into the realm, 
or of inhibiting perſons to go out of the realm, of both which ſee hereaf- 
ter (C. 3. 4. From the ſecond ariſeth the power claimed by him of 
opening or ſhutting the ports in reference to goods exported or imported, 
of-which we ſhall treat under this diviſion of the ſubjet, With reſ- 
pet to his power in the laſt, it will be treated of under title (Smug- 
ging). i | | 

As to his power of opening and ſhutting the ports in reference to goods 
non e ported or imported, we ſhall tranſcribe the words of Lord Hale upon this 
but delicate point. | 

Concerning importation of r goods, and the prohibition of the 
importation of them, we may find de fa&o that ſuch inhibitions have been 
of two forts, viz. general inhibitions that ſuch or ſuch merchandizes ſhall 
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, for not at all be imported, under pain of confiſcation or forfeiture ; or elſe they 
1ent- have been inhibitions or reſtraints ſub modo; as, namely, they ſhall be im- 
| the ported only at ſuch ports or in ſuch ſhips. 

was Fufl, For general prohibitions of merchandizes of any particular kind. 
t re- Theſe were ſometimes made, but very rarely ; neither indeed could they 
| vt be lawful without the help of an act of parliament, becauſe there have been 


i all times ſeveral ſtatutes made for the liberty and encouragement of 


rant a werchant ſtrangers eſpecially to come into the kingdom and trade, which 
s cih could not be derogated by a proclamation. Magna Charta, c. 30. 2 E. 
$3 for 149 K. 3. c. 1. 14 E. 3. c. 2. 25 E. 3. c. 2. and divers other 
not de kues. : 

tion df And therefore, if at any time there were ſuch inhibitions by proclama- 
urle to ton, they were commonly temporary upon an exigence of ſtate, and not 


Fyerual, nor of any certain continuance. But when there were 
Frpetual, or long reſtraints of this nature, they were always done by par- 
nent, 3 E. 4.c.4. 1 R. 3. c. 12. 19 H. J. c. 21. againſt importati- 
a of foreign manufaCtures therein ſpecified ; 4 E. 4. c. 1. againſt importa- 
bon of foreign clothes ; 5 Eliz. c. 7. againſt importation of daggers, &c. ; 
7 H. 6. c. 1. an inhibition of the wares of Brabant and Holland, be- 
tle they there had made reſtraint of importation of Zng/iſh cloth; 23 Hl. 
& 7. an inhibition by act of parliament of the importation of French | 
mes between Michaehnas and Candlemas ; and very many more of the 
ind. And the reaſon of theſe interpoſings of acts of parliament was, 
1 e that proclamations proved very ineffectual to that purpoſe, partl 
tle it was at beſt doubtful whether they could at all be effectual agaiaſt 
may acts of parliament ; but doubtleſs they could not without an act of 
Furhanent induce a forfeiture of the goods ſo imported, as hath been often 
1 whereof more hereafter. See the teſolution of the caſe of mo- 
Ppoues, It Rep. 88. the grant of the fole importation of foreign cards, 
1 Prohibited by act of parliament, ruled to be againſt law, and a mo- 
vt, VII, B b nopoly. 
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nopoly. Much mere were the things not prohibited hy law to be imported 
Vide Peeth's cafe, Rot. Parl. 4 + n 1 ; 
The only act of parliament, that feems to give a countenance to theſe 
kinds of inhibitions, is that of 3 Ja. c. 6 The king granted a charter to 
the merchants, that no Spaniſh wines ſhould be imported but by them. 
This act repealed that charter in a great meaſure, whereby ſome would in- 
fer that the patent was good, fince nothing but an act of parliament ſeem- 
ed neceſſary to repeal it. But the conſequence is miſtaken. In major 
cautelam, an act of parliament was uſed in this caſe as the moſt ſafe and ef. 
fectual means: but if any man conſider thoſe acts of parlament, that 
þ enact the ſea to be open, or the reſolutions of court in cafes of this nature, 
. | | or the very preamble of the act itſelf, he will eaſily find that ſuch inhibit. 
4 ons cannot be without an act of parliament. 
Secondly, as touching particular reſtraints ; as, for inſtance, that malm- 

ſeys ſhall not be imported, but into the port of Southampton; ſuch a grant 

is againſt law, and was accordingly reſolved in the cafe of Southampton, T, 

x Eliz., Rot. 73. cited in Cooke's comment upon Magna Charta, c. zo. 

and therefore there was a ſpecial act of parliament made the 5 Eliz. for 

| the.making good of that charter; and the like courſe hath been uſed to 
: make good thoſe reſtrictions of foreign trade to particular companies; as, 
for inſtance, the Myſcovy Company, and ſome others. 
1. Concerning exportation, and how far forth the ports may be ſhut in 
reference to goods and merchandizes exported, both the quid fa#i and the 
gaid juris therein. Theſe prohibitions of exportation were never general 
ly for all goods; for that were to deftroy trade, but of ſome particular 
goods and merchandizes. And thoſe reſtraints were of two kinds, vis. 
general reſtraints, that they ſhould not be at all exported ; or ſpecial and 
qualified reſtraints, that they ſhould not be exported, but in ſuch ſhips, or 
at ſuch places. Iouching both theſe briefly : and firſt, touching the ge- 
neral inhibitions. | 
It is certain, that inhibitions of this nature were very frequent by pro- 
clamation; and when they carried with them the apparent reaſonablerch 
and fitneſs of the inhibition, they were not much diſoured. "Thoſe inhibi- 
tions were for the moſt part touching ſuch commodities whereby the king- 
dom might be weakened, or ſcarcity occaſioned, by the exportation: 35 
arms, ammunition, corn, victuals, gold, ſilver, horſes, timber, thread 
of yarn or woollen, and ſometimes of falcons PVide Clauſ. 10 E. 2. u. 
13. dorſo; Clauf 38 E. 3. n. 29. Clauſ. 41 F. 3. m. 24. dorfo. Clauf. 43 
Z. 3. m. 3. derſo. Clauſ. 45 F. 3. m. 4. dorſo. And ſometimes in the pro- 
clamation there was annexed a clauſe of impriſonment of offenders ; ſome- 
times the forfeiture of the things imported ; ſometimes the forfeiture of 
all their goods and lands. But theſe clauſes of forfeiture were only n 
terrorem ; for, as we have before obſerved, a proclamation barely cannot 
induce a forfeiture of goods. But yet ſometimes the ſearchers and othet 
officers did ſeize the goods; and when they had ſo done, they were com- 
pelled to account for the goods ſo ſeized in the Exchequer ; and the fal. 
ties, whoſe goods were ſo ſeized, were put to much trouble, before they 
could have their goods again. But the moſt uſual way to puniſh offende.8 
againſt ſuch proclamations was by fine and impriſonment ; for where i 
king may by law prohibit, the proclamation- doth increaſe the offence. 
And theſe proceedings were by information at the king's ſuit, ſometime 
in the King's Bench, as H. 1 E 2. B R. Rot. 38, againſt ſuch * . 
ported horſes, arms, money, and plate, agaialt the King's pr 3 
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ſometimes in the Exchequer, Communia Trin. 16 Z. 3 Rot. Mich. 19 
E. z. Rot. clauſ. 64. m. 29. and ſometimes coram concilio, viz. in Chan- 
* far theſe proclamations might be warrantable by law in theſe 
particular caſes, I ſhall not poſitively determine; only thus far I ſhall 
9% That if it were admitted, that in theſe particular caſes of arms, 
ammunition, victuals, and money, ſuch proclamation might be made, 
and thereby the offenders might. be ſubje& to fine and impriſonment ; yet 
it could not be e tended to other things, neither ought or might this in- 
hibition be an engine to gain money for licences. For if the proclamation 
had any ſtrength, it was becauſe of the inconveniences of the exportation of 
theſe things. If it were not a publick inconveniency, it could not be in- 
hibited barely by proclamation ; and if it were a publick inconveniency, it 
might not be licenſed for private profit, If it might, the ſtrength of the 
proclamation would conſequently ceaſe, 2 

Secondly, If theſe proclamations were admitted lawful; yet they could 
dot induce any forfeitvre of lands or goods, or of the very goods ſo export- 
ed againſt that inhibition ; becauſe that lies not within the ſtrength of any 
thing but à law. 

Thirdly, Though poſſibly in the time of hoſtility, or publick danger, or 
common ſcarcity, ſuch prohibitions by proclamation of exportation of vie- 


tuals and arms, might have a temporary effect and uſe ; yet we may eaſily © 


zueſs that they were not effectual for perpetuity, nor indeed ſufficient pro- 
viſions pro tempare ; for the king and his council thought not fit to reſt-up- 
on ſuch ineffectual means, but acts of parliament have r paſſed for 
the inhibition of exportation of theſe very things, with penalties of forfei- 
tures added to them. See 1 E. 4. c. 5. for horſes; 1 E. 2. P. M. c: 5. 
of corn, herring, butter, cheeſe, and wood; 25 H. 8. c. 5. of victuals of 
all forts; 9 E. 3. c. 1. 19 H. J. c. 15. of bullion or money. The like 
might be inſtanced in divers other things. | 


= vs non come to particulars,” or qualified reitraints ; and they are of 
two kinds: | 

Furſt, The reſtraints of exportation in any but Eng!i/b bottoms. This 
hath been attempted to be done by proclamation, as a good expedient for 
the enereaſe of (hipping and mariners, and tle encouragement ot trade and 
nangation. Vide inde clauſ. 41 E. 3. m. 25. of a proclamation to that 
purpoſe ; but it proved ineffeQual, till proviſion was made for it by acts of 
plament, vis 5 N. 2. c. 3.—6 R. 2. c. 8.— 14 R. 2. c. 6.—4 H. 7. c. 
10. But becauſe it provoked foreign princes to do the like, it was repealed 
by the ſtature 1 Elia. c. 13. with certain proviſions made in the caſe by 
tat ſtatute and the ſtatutes of 5 Eliz. c 5. and 13 Elia c. 15. But now, 

i late act of parliament, 12 Car. 2. entitled, An act for encouraging 
» tavigation,” the uſe of foreign ſhips is in a great meaſure reſtrain» 


And upon the whole matter, it will appear from the ſeveral acts of 
MWianent that have been made for the ſupport and encreaſe of trade, 
nd for the keeping of the ſea open to foreign and Engliſi merchants and 
Michandize, that there is now no other means for the reſtraint of e porta- 
"9 or importation of goods and merchandizes in times of peace, but only 

" and where an act of parliament pute any reſtraint. Several acts of 
Filament having provided, gue la mere ſoit overt, it may not be regularly 

iyanſt the merchasdize of Engliſb, or foreigners in amity with this 
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372 PREROGATIVE. 
erown, unleſs an act of parliament ſhut it out, as it hath been done in 
ſome particular caſes, and may be done in others. 
as to In another place Lord Hale hath theſe words: © Touching the prohibi. 
Ha tions of e portations and importations of commodities.—lt is true, that 
- 6 \ v. © divers graunts in parliaments the ſea ought to be open for erportationand 
7. p. xxx. © importation of merchandize. Rot. Parl. 18 E. z. n. 17. 22 E. 3. u. 8. lim 
18 E. 3. c. 3. 6 que paſſage de leines et d autret merchandifes ſoient overts ſans faire apreſte 

&* oufler la cuflome a lis merchaunts, que ont les cuſflumes du roi par un cer. 
% tain, quele apreft turne al "a des dits merchaunts et outrageouſe grevance (j 
* nuſchancea votre comun. Reſp. Soit le paſſage overt, et que cheſcun poit paſer 
* fraunchement, ſavant au rot ſe que lui eft due. Vet clerely the kinges of 
* this realme always exerciſed a power in reſtraint of the free paſſage of 
* ſome commodityes of this realme by their own power, as well before 21 
« after 22 E. 3. And though complaints were made of it, yet the crown 
« retained the power. Vid 25 E. 3. n. 22. 1 H. 5. u. 41. 
4 Some inſtances of the particulars. att : 
| „.) For exportation prohibited. 

Fide clauf, 1. The kinges have uſually before the ſtat. of 1 & 2 P. & MM... 4. 

41 E. 3. « 13 Elz c. 5. prohibited the exportation of corne and graine; be- 
| | = the neceſſary ſuſtenance of the realme. And this is in eſſect ad. 
Clauf. « mitted legal, Rot. Parl. 17. R. 2:n. 39. Upon a petition for a repeal 
48 E. 3. of ſuch a reſtraint, the anſwer was, Le roi le woet a preſent, proviſo que 
m. 11. dorſ. 4 hien Iiſe a ſon counſel a reftrainer le paſſage quant il ſemble beſoignable. For 


38 &« ſuch reſtraints vide clauſ. 5 E. 3. parte 1. m. 21. dorſ. Ret. Pari. 50, 


46 E. 3. 66 E. 3 N. 156. ; | 
m. 21. dotſ. B. 118. Clauf. 47 E. 3. m. 12. dorſ B 127. Of wools and woolſels, 49 E. z. m. 
21.-dorl. B. 190. *. 


4 2. The kinges of this realme have uſually prohibited the exportation of 
0 coigne and bullion before any act to reſtrain it, becauſe it is the riches and 
« wealth of the realme. Clauſ. 30 H. Fl m. 11. 


dot 2 * 3. The kinges of this realme have uſually prohibited the exportation of 
m. 3 dorf. armes, or ſuch other thinges as are for the neceſſary defence or ſtrength 


B. 50, „of the realme. Vide cluuſ. 10 FE. 3. m. 31. dorſ. a proclamation inhi- 
s biting the exportation of boards or timber for ſhips. Clauſe. 38 E. 3. n. 
% 29 a prohibition of exportation of horſes, falchons, thread, bowes, 
„ arrowes, bowllringes, and arms, and to arreſt the ſhip and goods. 
The like prohibition of commerce with enemies. 
Now ſettled - ** 4. "The kinges have uſually reſtrained the paſſage of cuſtomable goods 
by the act « to ſome particular ports for the better preventinge of defraudinge of 
mY Eli. c. cuſtomes, and at theſe ports the cockets kept. I hus did E. 3. clay. 
4% 5 E. 3. parte 1. m 42,ydor/. pt 
Vide the pe- And in thele caſes prohibitions of this nature were legall, and for the 
de ee © moſt part the cohertion was by ſtay of the ſhip or goods prohibited j for 
fach 4, % no eee could induce a forfeiture; and for that cauſe moſt of 
reſt, clauf, © theſe thinges were provided for by act of parliament, which ſubjected 
46. KS the party to a forfeiture or other penalty. 
m. 28. 
418 en ) Now for an inſtance of a reſtraint of foren trade or importation. 
„Upon this the acts of Magna Carta, c. 30. 9 E. 3 c. 1. 25 K. 3.0. 
«4c 2. 2 R. 2 c. 1. lye heavy; and it hath been ſeldom practiſed. 
„ Vide arellraiat of foren trade in Ireland, 3 R. 2. n. 44- n 


« " 
i Th | PREROGATIVE. . [| | 
us much for the kinge' | | \ 
6 though it was ſom inge e power of ſhutti | 2 373 | y Iv 
did ariſe by lettinge looſ eans of great damage: I - kingdom, yet 1 if 
eee n «- "_ = 
« ing th e ports. ext conſideration of the kioge' for profitt. 5 i f 
6 e kinge might 8 / $ power of o * v8 
: e : pen- -- 
Z mation he had Ee WG" " paſſage, which either b hs . 8 Fl 
2 either in reſpect of _ which by a& of ee, is own procla- /ide Cl 18 
portation of ſome particula or that particular commo ” nt were reftrain- 46 E. auſ. N 1 1 
« azthe tranſportation of w r wares were reſtrained i ity 3 as when ex- B. 12.dert. = 
« queſtion, whereof befor ools to the ſtaple. Tu reſpect of the place B. 118. a 4 
« and often enacted agai i, Theſe licences we i Care 20g without .\ 
* « $1, EY ee » but cauld never be ac alſo complained of, 8 
4427 H 6. 4. 29. 9 3 licences puniſhed — > PE 5 * ; 8 ol 9 
. O. ls 37. ; 33%. 17. Vi. 5 1 wt \ 
: 1 4 f 2 


In a former þ 
part of this 
my Lord Hale's opinion wi work we have fatisfi | | 
or funting hp wt be reſpect to the e ee with ſtatin 
port of this prerogative | eee however the crown in af. Vol. 5. 
It is admitted by Mr yi, Jul not wanted in fap- P- £07. 
ee n, One of the cou BY 
Ne 


ſel for Mr. Ham 
” = $ den, . 
| x doth entruſt the OY N caſe of ſhip-money. & T 
r : would be. But,” he ad the cuſtoms, this of 1g done, is moſt for his 540. 5 
6 ad Hd oo 11 ds, « this cannot be prohibiting forei - . 
; ger.” And done, but in ti gn trade 
Are the ſame caſe, ſ⸗ Mr. Holborne, the oth ut in time of war 
n, * more difference in point _ For the ſhuttin N counſel for Mr 
5 on, LOR ſhuc oY of the N oo there 10 14. 586. 
ol « well N of the ports without caſ ut to his on prejudi the ſubjeR. 
of prejudice. Agai j 
gain nothin oſeth his cuſt ng hath the loſs At 
„en bs g at all. oms, and b Ols as a 
of Sha 3 from it.” In Rae deſides, & is no Eper; them he 7 
4 pos i the 4th of Fame e prior in point of tim at all that hin- 2} 
" e _ had been 6" WN Mr. Hakewil rag great caſe of 0 
, ink t a n a "14 
. bus for N e - Ls the crown, faid, 3 1 
10 N la a ” Sf : 
i x 2 N he ag 3 to 3 e of ns FLA OY 1 
: me 1Grarm , or what . n y and r { | : "18 
10 you th . not, I will eſolutel Mi 
WM. note ings porer 1 cet ror er. Oh A 
e of 7 eg by reaſon of Sek ny reſtrain, but the ain vouched by i 
auf. 2 kingdom F ſuch 2 a nation R A pu m 99 
« * lides orm ity ma ich they are 0 5 x 
r the ; 8 of . e "ay not reſtraints FED 1 ſhared withia the be 
j fol a theſ of merchandizes Fr from certain places all places, and of all | 75 4 
ot of 1 a caſes, and of like nd for my part I 2 and ſor certain 8 Wo 
eted " of a bt ana for if 1 1 would ro by the common amb ow in all | 1% 
f chant for a li otherwiſe, i eft to the king? Wh 
to f a | zer wile, : ng s 1 
" furniſh, hem Ck * private lucre to 3 f be in the m0 | 9 
ation 6 run the comm unition to be emplo d F ings enemies, 0 a 
| | be ſpare onwealth, by carryi yed againſt the ſt f x 
j. la. which; pared, or by bringi y carrying out a e ſtate, or ut- +8 
aiſed. „ ch is more, ft y bringing in ſom it a commodity which 1 
„ ſuch may be e that may be may "i 
| y the occaſo * , burtful. N RY 
o, that the k. ay, + IR 
ng may, I doubt | 3 
'\ 


wt, ſtop the pa; 
ages of all merchan 
ts from all 
P laces for Aa ort ti 
me, 


374 PREROGATIVE. 3% 9 


as upon the death of the late queen, it was put in practice to prevent 
| intelligence. There may likewife be ſuch neceſſary uſe of their Jhips 
5 as the want of them upon ſome ſudden attempts may be the. cauſe of the 

<«* overthrow of the whole ſtate. In ſuch caſes as theſe, if the common 

0 Jaw did not give the king leave to reſtrain their paſſage by his abſolute 
power, it were very improvident in the higheſt points, which cannot be 
« imagined of ſo wiſe a law. And yet the kings of this realm have al. 

% ways been ſparing in the practice of their abſolute power in this point ; 

« for there are little leſs than thirty acts of parliament, touching the open. 

6 ing and ſhutting up of the paſſage of merchants, molt of which, as I con- 

& ceive, were made rather for the increaſe of puniſhment, than for want of 
power in the king: for the breach of a reſtraint by abſolute command. 

% ment is puniſhable, as all other contempts, only by fine and impriſon- 

< ment, and not by forfeiture of the merchandizes.” - Mr. Yelverton in 

his argument upon the ſame occaſion doth not fo diſtinctly admit this prero- 
gative, but xefers the power rather to acts of parliament, at leaſt ſince the 
death of E. III. He faith, indeed, in one part, He (the king) hath pow- 
« er to open and ſhut upon conſideration of publick good to the people and 
« ſtate.” —** The ports in their own nature are publick, free for all to po 
« in and out; yet for the common good this liberty is reſtrainable by the 
« wiſdom and policy of the prince, who is put in truſt to diſcern the times 
« when this natural liberty ſhall be reſtrained.” Yet in a ſubſequent 
part, he adds, Though it be admitted that the king may reſtrain perſons 
«+ and goods, yet it may well be denied that. he hath power of himſelf 
1 alone without aſſent of parliament ſimply and indefinitely to reſtrain all 
traffick in general, or to ſhut up all the havens and ports, and to bar 
the vent and iſſuing of wares and merchandizes of the whole kingdom; 
« as it appeareth plainly, that this hath been done this three hundred years, 
4 or thereabouts, by act of parliament only, and that the kingdom of England 
% made this matter of traffick · ſo tender a caſe to deal in, as that it hath ever 
<« held it a matter fit ſor the conſultation of the great council of the king- 
4 dom, and for no other.” He then adduces acts of parliament paſſed 
in every ſucceſſive reign from the time of E. III. for the purpoſe of impo- 
fing theſe reſtraints, whence he infers that the crown cannot do it of its 
proper authority. But it may be obſerved of all the ſtatutes which he has 
referred to, that they were paſſed, not where the neceſſity of the times 
called for immediate interpoſition, but where it was found politick to im- 
poſe reſtraints upon particular branches of traffick, or with particular coun- 
tries for a conſiderable length of time ; and the fair inference from them ſhould 
ſeem to be, rather that the prerogative ih this reſpect is not illimitable in 
its exerciſe, than that there is no ſuch prerogative at all. The ſaſety of 
the ſtate is the ground upon which the king is intruſted with the power of 
ſhutting the ports, or laying embargoes : det operam rex, ne quid detrmen'! 
capiat reſpublica ; where therefore the danger is not imminent, the power 
ought not to be exerciſed : but, if the power is confined to times of 
imminent danger, legiſlative acts giving ſuch a power at other umes 
See Mr. imply no negative upon it. It may be added, that the legality of embar- 
- 1! Soha goes by the crown ſeems to be admitted by two very profound modern 


the x1 th lawyers. | 
volume of the Br Trial:, and to the 1ſt volume of his Colleticn of Tratts relative to the Lawn of 


England. 
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Irezogative over the ſons of his 
Sub büts: And ee B a 5 Þ 
35 Page 169 


The allegiance) For the miſapplication of their allegiance to the regal cap city or crown, ex · 
dufive if the perſon of the king, (among other things,) were the Spencers baniſhed in the reign 
of Edward the ſecond, Hal, Hiſt P. C. 67. 

Natural allegiance cannot be forfeited, cancelled, or altered by any Bl. Comm. 
change of place, time, or circumſtances, nor by any thing but the united og dir dh 
concurrence of the legiſlature. For it is a principle of univerſal law, that 8 . 
the natural · born ſubject of one prince cannot by any act of his own, no, the well- 
not by ſwearing allegiance to another, put off or diſcharge his natural allegi- '** known 
anceto the former: for this natural allegiance was intrinſick, and primi- al ma 
tive, and antecedent to the other; and cannot be deveſted without the * 


p : * writersof 
concurrent act of that prince to whom it was due, 


(c) Of his 


Indeed the natural- u our law 
born ſubje& of one prince, ro whom he owes allegiance, may be entangled © have 


by ſubje&ing himſelf abſolutely to another; but it is his awn act that, war goa 
brings him into theſe ſtraits and difficulties, of owing ſervice to two maſ- « glied e 


ters; and it is unreaſonable that, by ſuch voluntary act of his own, he « this caſe, 
{ould be able at pleaſure to unlooſe thoſe bands, by which he is connected © nemo - 
to his natural prince. * left exuere 
«6 patriam, 
* comprehendeth the whole doQrine of natwral allegiance.” Foſt. Cr. L. 184. This is e- 
emplified by a ſtrong inſtance in the report which that learned Judge hath given of Fneas Mac- 
don:}.'s caſe, He was a native of Great Britain, but had received his education from his carly in- 
nancy in France, had ſpent his riper years in a profitable employment in that kingdom, ard had 
xccep'ed a commiſſion in the ſervice of the French king: acting un er that commiſſion, he was 
taken in arms againſt the king of England, wr which he was indicted aud cenvied of hi h tre 
ſon; but was pardoned upon condition of his leaving the kingdom, aud continuing al road vari 
lu life. 1d. 59.—By ſt, 26 G. 3. e. 60. it is cnacted, that no retiſti y of any ſhip or veſlel ſha 
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85 thencefo:th be made, until the owner or owners of fuch ſhip or veel ſhall have taken an oath 
id herein ſer forth in manner therein directed, containing, amogs others, the words flowing: 
er * That I the faid A. B (and the ſaid other owners, if any) am (or are) truly and bond fie a ſub. 
2 jet or ſubjects) of Great Britain, and that I the fad . B have not nor have any of the other 
4 * owners, to the beſt of my knowledge and belief) taken an 03h of allegiance o any foreign 


* ſtate whatever, except under the terms of ſome capitulation del cribing the particulors thereof ),,* 


0 and by it, 27 G. 3. c. 19. § 4. reciting the above clauſe, it is enadted, that any oath which ſhall 
ts bare been, ot may be taken, for the fole purpoſe of acquiring the rights of a citizen or burgher 
12s n in foreign city or town in Europe, to be enjoyed during the time chat the perſon or perſons 
* akin luch oath ſhall reſide in ſuch city or town, and for a limited time after ſuch reſidence ſhall 
tare expired, ſhall not be deemed an oath of allegiance ta a foreign ſtate, within the true intent 
im- ud meaning of the above act. | 

un- (Bzttez Gro. 2c. 31.) By the 9 G. 2. e. 26. the time is enlarged to ſix calendar months after 


kich admittance, & And ftatutes are annual) paſſed for the purpoſe of enlargiag the time and 
adenulying thoſe who have omitted to 9 oy 
| 1 85 Page 169 
(4 ſiiciter”; bill) But it hath been ſince determined, that thia writ caunot be granted but on 644 
Er parte Brunker, 3 P. Wms. 312. | 


a mition) So, Read v. Read, 1 Ch. Ca. 718. Anon, 2 Atk. 210. Peaine v. Liſle, AmbL 


|t hath been determined, that this writ ſhall not iſſue on a mere Ex port. 


val demand, For which the defendant might have been holden to, Brunker, 
: | 3P. Wms. 


312. 

* 2 Alk. 410. Pearne v. Liſſe, Ambl. 76. Atkinſon v. Leonard, 3 Br. Ch. R 

Parker v. Appleton, Id. 427. But from the caſe of Atkinſon v. Leonard it cen, that 
lus in Watters where the courts of law and equity have concurrent juriſdiction, 
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Anon. Nor ſhall it iſſue on a demand which is not certain. 


1 Atk. 421. : 
Shearman v. Shearman, 3 Br. Ch. Rep. 370. Anon. 1 Br. Ch. Rep. 376. 


Rico v. In general, the application for it muſt be ſupported by an affdati 


OY, | ſwearing poſitively to the debt; but on a bill for an account, it is {afhci. 


1 ent for the plaintiff to ſwear to the balance as to bit belief, 


* 
© wo -a- S—_ wn a. aendt.. an 4.0 


Anon. Where the demand is againſt an adminiſtrator, c., the plaintiff ſhould 

2 Vez. 489. alſo ſwear to his belief of aflets come to the defendant's bands. 

8 This writ may iſſue againſt a feme covert executrix, whoſe huſband i 
Atk, 409. Out of the juriſdiction. | 

Ambl. 62. S. C. and Moor v. Melliſh, therein cited, 


— — 


. As the real object of the writ, when applied to private concerns, is U 
e compel the defendant to abide the event of the ſuit, the court always in, 
2 Ak. 66. clines to diſcharge the writ upon ſuch ſecurity being given. 


Jemingham v. Glaſs, 3 Atk, 409. Ambl, 62. S. C. Robertſon y. Wilkin, Ambl. 177. Atkinſon 
v. Leonaid, 3 Br. Ch. Rep. 218. 


Whether the writ ſhall iſſue againſt a foreigner or perſon ufually refident 

out of the juriſdiction, in reſpect of a demand which originated abroad, 

aud is there ſuable, vide Pearne v. Lifle, Robertſon, v. Wilkie, Atkinſon v, 
Leonard, ubi ſupra. ; 


Page 371 (D) Of the King as the Fountain of Juſtice, and 
g, with the Execution of the Laws ; Aud 
: herein, f 4 


S 
1 — 


2. Of the King's Prerogative in Eccleſiaſtical Matters. 
Gibſ. cod. The king-is patron paramount of all the benefices in England. In virtue 1 
763. of which, the right and care of filling all ſuch churches as are not regular- 
ly filled by other patrons belongs to the crown ; whether it happen through 1 
the neglect of others, (as, in the caſe of lapſe,) or through incapacity to dh 
| preſent, as, if the patron be attainted, or outlawed, or an alien, or hare kith 
been guilty of ſimony, or the like. the 
Rid, Watf. Upon which ground, the king hath right to preſent to all dignities and ati 
6. 9+ benefices of the adyowſon of biſhopricks and archbiſhopricks during the ww T 
cation of the reſpective ſees. Not only to ſuch as ſhall become void after vel 
5 the ſeizure of the temporalties, but to all ſuch as ſhall become void afiet oth 
the death of the biſhop, though before actual ſeizure. And becauſe it is 3 ore! 
maxim in law, that the church is nat full againſt the king, till induction; l 
therefore, though the biſhop hath collated, or hath preſented, and the k 
clerk is inſtituted updn that preſentation, yet will not ſuch collation 4 
or inſtitution ayail the clerk, but the right of preſenting devolves to the . 
king. 2 | : 
Wat. g. 9. And it is ſaid, that this privilege which the king hath of preſenting by =: 
> Ad. reaſon of temporalties of a biſhoprick being in his hands, ſhall be extend- fte 


ed unto ſuch prefermenis, to which the biſhop of common right might pte · 
ſet, though by his compoſition he hath transferred his power to 2 
And therefore when the temporalties of the archbiſhop of Teri are king 


i * 4 


* 
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„ hands, the king ſhall preſent to the deanery of 7 ork, although by 
tion between the archbiſhop and the chapter there, the chapter are 


kiog 
compoſi 
to ele& him: and this, becauſe the patronage thereof de jure doth belong 
do the archbiſhop, and his compoſition cannot bind the king, who comes 
as ſupreme patron : for of the whole biſhoprick the king is 


ſupteme patron, although it be diſmembered into divers branches, as deans, 


in paramount, 


and other dignities; and of ancient time all the biſhopricks were of the 
king's gift, but afterwards the king gave leave to the chapter to elect; yet 
the patronage notwithſtanding remains in the king. PETS 
Upon promotion of any perſon to a biſhoprick, the king hath a right to = op Cod 
preſent to ſuch benefices or dignities as the perſon was poſſeſſed of before * 
ſuch promotion 3 though the adyowſon belongeth to a common perſon (a). Chief jut 
This right of preſenting upon promotion by the king, as making the avoid - tice De 
ance which would not otherwiſe happen, did ſpring from the practice of Corn eee 
the popes, and is now an unconteſted right of the crown ; and hath been 8 faith, 
eſtabliſhed not only by long practice, but by many Jadgments upon full and it appears 
folemo hearings ; and that, whether the churches are new or old, and in Bro. Pre- 
how often ſoever this happens ſucceſſively by promotions to biſhopricks ſentment, 
from the ſame benefice or dignity: as was adjudged in the caſe of St. Mar- * if a 
in' and &.. James's (a). Ol late, the great queſtion hath been, on ſup- x4. the 
ſton of the right, how far it is anſwered, and the term of the crown 34's time. 
ſaished, by the grant of a commendam to retain ſuch promotions, or any lit was exer- 
part of them, together with a biſhoprick, Of which queſtion the ſolution 8 . 
hath been, that by a commendam for life, and for the time of continuing in g., Elia. 
ſuch a biſhoprick, the turn of the crown is anſwered, and in ſuch caſe the The law 
proper patron ſhall preſent, upon death or tranſlation ; but that the right of concermag 
the crown ſhall not be defeated by a commendam granted for a term oft ua 


months or years, certain and limited, - oye 


time, and ſince, but finally determined in favour of the crown in King William's time, K v. Bp. 
London, 4 Mod. 202. This is not a right of patronage-in the king; nor is it a right of evic- 

od, for it ejects nobody: nor an uſurpation ; for it is a rightful act. But it is a contingent, ca- 
ful right, ariſing upon a particular event, the incumbent's becoming a biſhop. |. 2 Bl. Rep. 773. 
- 4 Mod. 200. 3 Lev. 377. 8. C. Lev. Intr 344. S. C. 1 Show, 413. 441. 493- S. C. 
i1d Raym 23. 8 C, Show. b. C. 164. 8. C. Carth. 313. 8. C. 


But in Jreland , the law is, that a man ſhall not be promoted to a Burn's 


vhhoprick there, until he hath reſigned all the preferments which he any 
Wh in England: which preferments being void before the acceptance of , 1g, title 


n it ſeemeth, that in ſuch caſe the king ſhall loſe the preſen- Biſhops, 


* 197, But 
bw 7 ; in Woodlcy, 
| L Þ. of Exeter, Cro. Jac. 691. it js holden, that this prerogative right of preſenting accrues as 
after vell where the incumbent is promoted to an lrich, as an Engliſh Biſhoprick. But, as the report 
after il this caſe hath been lately conſidered in other reipedts as rather apocryphal, it may not be ſafe 
82 Þrely upon its authority in this particular. 

100 3 [ * 1 

he = been determined, that where the advowſon is in common, ſo 8 
TI patrons are to preſent by turns, the prerogative preſentation doth Company v-. 
o the * jaſsfor the turn of the otherwiſe rightful patron ; for the prerogative 5 


not ſupply, but only ſuſpends or poſtpones the turn of the pa- bury, 2 BL 
r of all the patrons, if more than one, and doth not take away Rep. 770. 
u of the one, and leave the reſt entire; for that would be rank in- 12 


Fler, nd this, being the act of law, nemini facit injuriam. 


And 
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Cailland v. And as the intervention of the i ati ; 
Troward, or diſappoint th 2 r ene Pe ſentation doch not . 
2H. Bl. or diſappoint the turn of the otherwiſe rightful patron, neither doth it de- 
324. Judg- ſtroy the effect of a prior grant of the next preſentation by the owner of the 
mentaffirm- advowſon. 8 / 
_ ee 1 OE | 55 | 

Term Rep. 439- and afterwards in the Houſe of Lords, May 16, 1796. Accordi a 
port of the caſe of Woodley v. Biſhop of Exeter, Cro. Ja. 21 7 Winch, Rep. 8 
den, that the right of the crown in this caſe defeats the right of a grantee who hath the next 
avoidance, for his right is only to the next, and the next he cannot have, and therefore ſhall hare 
none. But this report we have already obſerved is of very doubtful authority. Lord Hobart 
though at that time one of the judges by whom it was determined, takes yo notice of it in his 
Reports. Lord Chief Juſtice De Grey ſaith, (2 Bl. Rep 774.) That caſe is not clearly ſettled 
to be law. And in an anonymous note in the margin of Dyer, 228. b. (which is apparently the 
ſame caſe} it is ſtated, that the court reſolved, ** that the grantee ſhould have the next avoidance 
after the prerogative preſentation, becauſe that was the act of law, aud the prerogative of the 
„king, which excluded him from the firſt preſentation, injures no one. But admitting ſuch a 
determination to have been made, the court have gone upon the peculiar terms of the deviſe, which 
in Winch's Entries, p. 877. are, Dedit et legavit cuidam Johanni Baſſett, filio ſuo primam ei proxi- 
« mam advocationem prædidtæ eccleſie de L. que primo et proximt con!ingeret peſ mortem ip fius Artburi ;" 
and which ſeem expreſsly to confine the power of preſenting to the firſt turn. 


Agreed per But, if the incumbent of a donative is made a biſhop, the king ſhall not 

28 Mod. preſent to the donative, becauſe ſuch a promotion doth not make an avoid 

. ance By ce/fon, for the incumbent is the creature of the founder, and is not 
ſubje& to ordinary and epiſcopal viſitation. 


3. Of his Prerogative in creating Officers. 


By ſtat. 22 G. 3. c. $2. if any office of the name, nature, deſcription, 
or purpoſe of the offices thereby aboliſhed, ſhall be eſtabliſhed hereafter, 
5 the ſame ſhall be deemed and taken as a new office. | 
Page 17 | : 
(1. Bellum ſolemniter denunciatum) Cro. Eliz, 142. Freem. 41, 


1 
1 Vez. 162, We have ſeen before, that the ſtate of war way ſubſiſt otherwiſe than 
8 by ſolemn proclamation: that there may be an actual, though not a for- 
mal war. A war therefore may begin under letters of marque and repn- 
ſal, provided they be general; and in truth the late wars in England bare 
uſually begun in that manner: for general letters of marque are for general 
injuries to the king's ſubjects, . which is the cauſe of war; and the prizes 
taken under them accrue to the .crown, which is a proof that it is a kind 
of war. But particular letters of marque will not create the ſtate of 
war, ſuch letters being granted for individual injuries, and the prizes 
taken under them becoming the property of thoſe to whom they are 
15 granted. | 3 | 

Page 178 | FE 
(By tbe 1 W,& M.) It is remarkable, that the convention ſummoned by the Prigce of 
Orange, did not even when they had the making of their. own. terms in the Declaration of Rights, 
venture to conde mu the diſpenſing power in general, which had been uniformly exerciſed by the 
former kings of England: They only condemned it ſo far, as it had been afſumed and exerciſed of = 
But iu (be Bill ef Rights, which paſled abo't a twelvemonth aſter, the parliament took care to ſe- 
cure themſelves more e ffectually againſt a branch of prerogative, incompatible with all legal lider- 
ty and limitations; and they excluded, in poſitive terms, all diſpeuſing power in the law” os 
even then, the Houſe of Lords rejected that clauſe of the bill, which condemned the no fs 

this power in former kings, and obliged the Commons to reſt contented with aboliſhing it 
future. There needs no other proof of the irregular nature of the old Engliſh government. 


the ſubſiſtence of ſuch a prerogative, always exerciſed and never queſtioned, till the acquiſition 25 


real liberty diſcovered, at laſt, the danger of it. Hume's Hiſt, vol. 8. P. 241, % dce 
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The Eng by proclamation may legitimate) This value, Sir W. Blackſtone thinks, onght to be by 

5 ** with the ſtandard of our own coin; otherwiſe the conſent of pariiament will be necei- 

ak 1 Bl. Com 278. By ſtat. 14 G. 3. c. 70. all officers of the revenue are required to cut 

by piece of gold coin rendered to them, if it is not of the current weight according to the 

The king by proclamation may authoriſe the lords of the admiralty to Dee. 1780. 

cant letters of marque and repriſal, as was done in the commencement of 


—_ 


e) how the Rules of Law diffe2 with reſpett to 
the King and a pzivate Peꝛſon: And herein, 2 
age 200 


(Nut band) Though the crown is not bound by the ſtatute of hmitations, yet a grant may be 
preſumed from great length of polleflion. It was ſo done in the cafe of the corporation of Hull 
v. Hofer, Cowp. 102. ; not that, in ſuch caſes, the court really think a grant has been made, bes 
cauſe it is not probable a grant ſhould have exiſted, without its being upon record; but they prez 
{ame the fad, for the purpoſe and from a principle of quieting the poſſeſſion. Per Lord Mans- 


held, Cow p. 215. | 


* > 


Page 202 
deceit of the kin g, it is proper that it ſhould make expreſs mention of the firſt preſcutation. 
Gal. 795, Watl. c 20, 

diſcs and offices; for by Nat. 32 Geo. 3. c. 58. fix year poſſeſſion of a corporate office gives the 
the attorney -general or other officer on the behalf of the crown, by virtue of any yal prerogative, 


perſon from whom it is derived was in exerciſe % f of the office or ſranchiſe, in virtue of which 
ke communicated the title for a like period of fix years. 


7. Of his Prerogative in his Suits and Proceedings in Courts of Juſtice. 


han 

for- 

pri- The king, though the chief and head of the kingdom, may redreſs any Thel. Dig. 
ave ies he may receive from his ſubjects by ſuch uſual common law actions '* © 3- 


3 Inſt. x36 


ond ne conſiſtent with the royal prerogative and dignity, He may too ſue 1 Roll. Abr 
nes 8 Chancery for a matter in equity. ; 373. 

kind A declaration for the king ought regularly to be in the name of his at- 2 Lev. 82. 
e of knney-general ; though where it was in the name of the king himſelf, viz. 


ran, domino rege venit dominus rex, it was, upon demurrer for this cauſe, 
Wulged good. | 

But the more effectual means of aſſerting the rights of the crown, and; pj. Com 
Rireling its injuries, are thoſe which are obtained by the prerogative 258. 
Kites of proceſs. Such is that by, inquiſition or inqueſſ of office: which 


ace of * 
urn an inquiry made by the king's officer, his ſheriff, coroner, or eſcheator, 
5 1 wie oficit, or by writ ſent to them for that purpoſe, or by commiſſioners 


— «ppointed, concerning any matter that entitles the king to the po- 


ot lands or tenements, goods or chattels. This is done 
A * of no determinate number; being either twelve, or leſs, or 
bor the 


Sanford lays it down, that in all-caſes where a ſubje& ſhall nat have g. vf. Pr. 


u, than 
fition of „Ja deed or in law, without entry, the king will not be entitled 55. b. 
alla ths Utou office found, or other matter of reord. 


: As, 


(If the king) But to free the ſecond preſentation of all ſuſpicion of being obtained by fraud in 


5% theugb the) And preſcription is now pleadable againſt the crown even in the caſe of finn- 
pot or a preſcriptive title upon an intormaticon in the nature of a 9 wr unte, exhibited by 


« otherwite. Neither is it competent to the crown to queſtion auy derivative title, where the 
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Kung v. Daly, 1Vez. 269. + 


Attorney- 
General v. 
Dupleſſis, 

Park. 144. 


Stoughter's 
caſe, 8 Co. 
168. Kuight 
ex parte 
Duple ſſis, 

2 Vez. 555. 
'The meli 
inguirendum 
i grantable 


the ſubject can. 3 Atk. 6. g 


Stovghter's 
caſc, «bi 


ſe pra. 


Stamſ. Pr. 
537 54 


ſuch eſtate doth not actually veſt in the king, until an office is found, jet 


precluded from having another melius inguirendum; for if this were allo 
ed, it would lead to infinity, for by the ſame reaſon that he might hare 


9 Co. 95: b. 


1 5 


= 
* 


4 
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* 


i.. As, if the king's tenant aliens in mortmain, or without licence, the i 
_ king's title muſt be found by office. t 
nl Loy: ; So, if the king claims upon a forfeiture, or (5) a condition bro. 
Car. 173, | | 8 (: 
Sir W. * 78. 217. (5) Sav. 70. 2 Ro. 215. k 
Stamf. abi So, if the king claims the lands of an idiot, luvatick, Q., the perſon 4 
J*pra. - ought to be found an idiot, Ec. by office. 3 at 
Lid. So, if he claims the year, day, and waſte, of a felon attainted, or the K 
temporalities of a biſhop for a contempt. 10 
Sav. 8. So, if he claims a freehold or inheritance: as forfeited for a con. fo 
tempt. IN 
2 So, if he claims as forfeited to the crown, cboſes en afion, which belong. 01 
Wheeden, ed to an alien enemy. And in ſuch caſe, a peace before the inquiſtion 
Park. 267, takeng diſcharges the forfeiture. | re 
3 Bl. Cm. Theſe inqueſts of office were deviſed by law, as an authentick means to 
wo. the give the king his right by ſolemn matter of record ; without which he in th 
| 1 1 = g. general can neither take, por part from any thing. For it is part of the li m. 
%) Stat. berties of England, and greatly for the ſafety ot the ſubject, that the king u 
34 E. 3. may not enter upon, nor ſeize any man's poſſeſſions, upon bare ſurmiſes un 
6. I;. without the intervention of a jury. And although a defendant is now pet. | 
36 1 3+ mitted to traverſe theſe 1 wa (a), and therefore they ere not concluſive ten 
23 H. 6. evidence, yet, as the legiſlature has directed (5), that inquiſitions ſhall be pri 
c. 16.1 H.8. taken publickly and in an open place, and has empowered every one to | 
21 3 H. 8. give evidence openly before the inqueſt, the court will (c), in ſome cales, 


order reaſonable notice to be given of the iſſuing of ſuch commiſſion, 


Where an eſtate is given to an alien, or in truſt for an alien, though 


he bath before office found ſuch a right to it, as will entitle bim to the 
aſfiſtance of a court of equity to enforce a diſcovery of the fact of alien 
ape. | j 

: If the office be found againſt the king, a melius inguirendum, or farther 
inquiry under the former commiſſion, may be awarded, But in good di 
cretion no melius inguirendum ſhall be awarded in ſuch caſe, withou fight of 
ſome record, or other pregnant matter for the king, to ſhew the former 
was miſtaken, And by pregnant matter for the king, is meant matter preg? 
nant with evidence of the king's right, | | 


only on the part of the crown, and is given, becauſe the crown cannot traverſe, 


But, if the meſius inquirendum be found againſt the king, he is thereby 


ſecond, he might have them without end. However, if the beſt writ 00 
melius inquirendum were repugnant in itſelf, if it did not give anthority * 
find ſuch an office as was found, as, where the writ was to inquire, wht 
ther at the time of the death of a perſon who died in the reign of Que 
Elizabeth, the manor of O. was holden of the lord the king that no.]. 
another writ of melius inquirendum may be awarded. 7 | 

If the king's title be found to lands and tenements, the king ſhall be 
poſleſhon by the office only without ſeizure, if the poſſeſſion be vacan 


4 
8 it 
* 
» 3 


if the tile be found to a local office, or of which continual profit may be 4 Co. 58. a. 


** if the king's title be found by office to an incorporeal inheritance, 9 Co 95. b. 
(23, an adrowſon, Cc.) the king ſhall not be in poſſeſſion before ſeizure : 
for if the king, after office, preſents, the defendant in a quare impedit may 
iraverſe the king's title without traverſing the office. . 

And in all caſes where a common perſon is put to his action, there, upon g Co. 26. b. 
an office found, the king is put to his ſcire factas ; for an office entitles the Stamf. Pr. 
king to an action only, and not to an entry. But, where a common per- 55: l. 
ſon may enter or ſeize, there, an office without a ſcire facias ſhall ſuffice 


. for the king. ; | 
If the king do not ſeize within a year and a day after office found, he Stamf. Pr. 
. ought to have a ſcire facias before ſeizure. $4. b. 


But no office is neceſſary, if the king's title appears by other matter of Id. 56. a. 
record. - | 

So, if a poſſeſſion in law be caſt upon the king, no office is neceſſary, but 14 54. a. 
the king may ſeize without it. As, if the king has a title by deſcent io re- 4 Co. 58. 
minder or reverter ; for the freehold is caft upon him by law. 80, if he . 7. 


lis 

og in entitled by eſcheat ; or is entitled to the temporalties of a biſhop in the n 
{es ume of vacation. | - 

el. So, where the king ought to have chattels or profits of lands for a con- Sav. 8. 

live tempt, he may ſeize without office; as, upon an outlawry the goods of a * Ventr. 

| be prior alien. So, in the caſe of ſimony the king ſhall preſent without my 

e ce. So, be ſhall nominate to an office void by /. 5&9 6 Ed. 6. c. 

les, 16, 


Aud by ft. 33 H. 8. c. 20. in caſe of attainder for high treaſon, the 
% ſhall have the forfeiture inſtantly, without any inquiſition of of- 

te. 

Another prerogative proceſs is an information, filed in the Exchequer 2 Bl. Com. 
by the Attorney-General, This is a method of ſuit for recovering money 261. 
aber chattels, or for obtaining ſatisfaction in damages for any perſonal 
ng committed in the lands or other poſſeſſions of the crown. It dif- 
from an information filed in the court of King's Bench, in that hir is 
tated to redreſs a private wrong, by which the property of the crown 
ated, that is calculated to puniſh ſome publick wrong, or heinous 
Wdemeanour in the defendant. | | 
The moſt uſual informations are thoſe of intruſion and debt : intruſion, 
j treſpaſs committed on the lands of the crown, as, by entering 
een without title, holding over after a leaſe is determined, taking the 
" cutting down timber, or the like; and debe, upon any contract 
monies due to the king, or for any forfeiture due to the crown upon 
teach of a penal ſtatute. 


is alſo an information in rem, when any goods are ſuppoſed to be- 


| * . 

= property of the crown, and no man appears to claim them, or 
10 * the title of the king. As antiently in the caſe of treaſure · trove, 
ority | vaify, and eſtrays, ſeized by the king's officer for his uſe. Upon 
* we an information was filed in the Exchequer, and thereupon a 


u., e was made for the owner (if any) to come in and claim the 
* ud at the ſame time there iſſued a commiſſion of afpraiſement to 
c goods in the officer's hands: after the return of which, and a 
deg mation had, if no claimant appeared, the goods were ſuppoſ- 
| Por condemned to the uſe of the crown. And when, in Jat- 

feitures of the goods themſelves, as well as perſonal penalties 
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| Say. 48. An information of intruſſon is in the nature of a treſpaſs quare clauſun 


"I 
g 2 — : = —_— — 
— — 22 2 —— — — — — —_ 


Lamb v. Where the king's revenue is concerned in the event of a cauſe, 1 
Gunman, be removed from any other court where the action is brought, inte d, 
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482 PREROGATIVE. 
on the parties, were inflicted by act of parliament for tranſgreſſions aguink 


the laws of the cuſtoms, and exciſe, the ſame proceſs was adopted in or. 
der to ſecure ſuch forfeited goods for the publick uſe, though the offender 
himſelf had eſcaped the hand of juſtice. | 


* fregit. It may be general therefore, that the king was ſeiſed of cer 

Semb. Mo. lands, without deſcribing the particular ſpecies or quantity, S0, on the 
370. 376. other hand, it is ſufficient for the defendant to plead only ſo much 2 
ſhews that he has title to the poſſeſſion: as, where the defendant ſhewed 

that ſhe had a jointure of a third part, without anſwering to the reſidue; 


for by that ſhe had the poſſeſſion of the whole in common with the t 
king. | F 
Dy. 238. b. At common law, upon an information for intriſſon, the king by hi c 
þ +. que r 16. prerogative might put the defendant upon ſhewing his title ſpecially. And, 
9g Tf if he pleaded. not guilty, he ſhould be immediately put out of his poſſeſſion: Þ 
Sav.68, for that, regularly, the king's title appeareth of record, and therefore the 
| defendant may take knowledge thereof, and the rather, for that in ever ol 
information of intruſion it is ſpecified of whoſe poſſeſſions the lands, C. ch 
| were. | i 
Dy. 238, b. If the defendant ſhews an inſufficient title in form, the attorney-genenl 
may demur : but if the attorney-general in ſuch caſe do not demur, bat 0 
join iſſue on a fact alleged, which is found againſt bim, he ſhall not after- ſhi 
4 wards take advantage of the defect. for 
By ff. 21 Ja. I. c. 14. if the king, or thoſe claiming under him, oo h. 
thoſe under whoſe title the king claims, have not betn in poſſeſſion, or re on 
ceived the profits within twenty years, the defendant may plead the gese-. the 
ral iſſue, and ſhall not be ouſted of bis poſſeſſion, till the title be found the 
adjudged for the king. | but 
Sav. 19. If the plea allege ſeveral facts, the king by his prerogative may traverk thot 
them all, though a common perſon ought to traverſe but one. 2 
Ss. 61. So, if the plea allege a title, which avoids the poſſeſſion in the king ſup t0 e. 
poſed by the information, the king needs not maintain the information, b. hip 
may traverſe the title alleged by the plea. this 
Tbil. And it is ſufficient, if the king, by his replication, traverſes ſo much A 
| the title as encounters the information, without anſwering the whole tn Peng 
alleged by the defendant : as, if to an information for intruſion in t W in 
moiety of a manor, the defendant ſays, A. was ſeiſed of the whole, «tne; 
died ſeiſed, by which there was a deſcent” to the defendant ; it is ſuffi tht t 
to traverſe, ab/que hoc, that he died ſeiſed of ſuch moiety. tre, 
Sav. 25. After judgment in an information for intruſion, execution (hall be fon vas | 
Hatdt 460. times by injunction ; or it may be by amoveas manum : and there ven 
402. every party to the information, or claiming under him, ſhall be remort As 
from the poſſeſſion. But a ſtranger to the information ſhall not be debt koch 
red of his entry; for no judgment of ſeiſin is given, nor does an haber be q 
cias ſeiſinam go. bly 
Page 203 | 5 a a a 
(1: 5a rule) And in an information upon a ftatute, the king's prerogative to lay t. both 
county cannot be taken away without expreis negative words in the ſtatute. 4 lnſt. 17%: Wb 


Car. 525. 2 Str. 749. Parker, 182. 


Parker, 


155 fice of pleas of the Exchequer. * m4 
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3 \ a 

Thus, in an action between the Duke of Cleveland's bailiff and fome 
other perſons of the town of Rye, upon demand of priſage of wine, an iſſue 40 
was joined upon this queſtion, whether the town of Rye was entitled by 
charter to be exempted from this claim of priſage ? The king had a re- 
rerfionary intereſt in this priſage, becauſe it was granted to the Duke of 
Ckvrland in tail; and in reſpe& of this intereſt it was holden, that the 
king had a right to deſire that the cauſe might be removed into the Exche- 
quer ; and the cauſe was accordingly removed. 

Again, an action was brought againſt a Mr. Pennington, who was the Jan. 29. 
collector at Hriſlol, for money had and received by him, and jt appeared _ 10 
that the action was brought for money received by him on account of the N 
duties on glaſs, whereupon the court of Exchequer removed it, and or- 
dered it to be tried in the Exchequer, and not in any other court; the 
veſtion being, whether Mr. Pennington was entitled to retain that money 
o received as duties on glaſs, or not? 


— — 
-— 
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e | So, an action brought by Mr. Baring againſt Sutlin, one of the principal An. 1777. | | 
1 officers in the port of London, in order to get back monies which had been 1%. | 


charged to him for duties upon ſome goods which he thought he was not | 

liable to pay, was removed into the court of Exchequer, | | þ 
80, in an earlier period, in the year 1702, two actions were removed. 14id. 

One was an action of treſpaſs, the other of troyer : one was for entering a 

ſhip ard ſeizing goods for non-payment of duties, and the other was trover 

for the ſhip itſelf. Both theſe actions were removed; and the minute on- 

ly ſays, © there being an information for the duties.” Now an informati- Per Eyre, 

on for the duties is nothing more than the king's action of debt; and C. B. 

therefore there was nothing properly of prerogative in that, except merely 

the form of ſuing by information, inſtead of the common action of debt: 

bit the ground of removal muſt have been, that a part of the queſtion in 

thoſe actions would be, whether the duties were payable or no. If the du- 

les vere payable, then it might follow, that the party might have a right 

i enter the ſhip and look for the goods, and might have a right to ſtop the 


bip and the goods till the duties were paid. If no duties were payable, 
this juſtification failed. 
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uch t An aQtion of treſpaſs for taking goods by colour of a warrant to levy a CAR | 5 
le du Nat of 100. forfeited by the plaintiff, he having been convicted on os | iy 
| 


n taformation before the commiſſioners of exciſe, for not making due en- 20 
es of teas fold by him, was removed intò the court of Exchequer, for 
kat the ation propoſed to draw into queſtion elſewhere that debt or forfei- 
We, wherein the king had an intereſt, a moiety thereof, as ſoon as it 
omg and veſted by judgment, becoming a regular debt to the 
Agin, an ejectment was” brought in 1710, in the court of King's Anſtr. 215. 
dj and it was, as to part of it at leaſt, for lands which were part of 
Peen's eſtate. There was an application to the court of Exchequer 
way the proceedings, and the parties were heard upon it. The attorney- 
Neil attended, and after the hearing, it was put off for a day or two ; at 
{the entry is, that an injunction iſſued pro domind regind. So that the 
as not removed, but, ſimply an injunction went to ſtay proceed- 
., And the reaſon was, if the action had been removed, the queſtiog 
„ bare been tried, even in the office of Pleas, becauſe the queen's -Y 
dot be tried in an ejectment. The queen was in poſſeſſion ; her = 
mul de removed by ſome other courſe of proceeding than an eject- | 
ud therefore it was fruitleſs to think of remoying it, and it remain- 
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ed under an injunQtion: + It may be. ſaid, that it might be as well left 14 
the Queen's Bench to determine, that the queen's lands could not be recs. 
vered in ejectment. To be ſure they might, if the prerogative of the queen 
had not been, that the queen had a right to prevent that queſtion from be- 
ing diſcuſſed there, ee? | 

Vauph. 65. The king may amend his declaration in the ſame term, but not in ano 


N. 43. 
* ther term. 


Re. 41. The king may waive his replication in another term, when the defer. 
dant is ready to rejoin. | 

Cro. Car. And in an information he may waive his demurrer to the defendant 

hugh, 6g Pete. 0d reply to tle, | |. 5 | 

| Hardr. 455. pl. 322. a. 


Cro. Car. A defendant cannot waive his plea, and plead the general iſſue without 
347- the conſent of the attorney-genetal. 
Stamf. 65. But, after iſſue joined, the king may, in the ſame term, waive the iſe 


b. Vaugh. or take another iſſue. 
* and demur, r iſſue 


459 pl. 322. 2. 13 E. 4. 8. a. 


Semb. But, if the king joins iſſue upon his title he cannot afterwards waive i, 


Vaugh. 64. to traverſe the title of the defendant, 
x Mod.276. $6.4 


R, 13. E. 4. 8. a. 


Vangh, 62. Where the king's title appears to be no more than a bare ſuggeſtion, 
the king can, no more than a common perſon, (and for the ſame reaſons,) 
forſake his own title, and endeavour only the deſtroying of the defer- 
dant's title; for the weakening of the defendant's title without more, can 
no. more make a good title to the King, than it can to a common per- 
ſon. | 
Rex v. Where a defendant pleads a title againſt the crown, and the attorney ge 
Muſters, neral will not reply or demur in a reaſonable time, the court will order judg- 
Parker, 50. ment to be entered for the defendant, unleſs the attorney-general, upon be- 
| ing attended, will either enter a nolle proſequi, or proceed. 

Rex v. If upon a ſcire facias out of the petty-bag office to repeal letters patent 


Ms 2 iy. Sos £Av Lc << 


Hare, one defendant pleads to iſſue, and as to the other demurrer is joined, 
6. . king may bring on either the trial or the demurrer firlt, as he ple ki 
ſes. un 
Sav. v. In the Exchequer, no ni/i prius ſhall be granted where the king is a fa 4 
ty, unleſs the attorney-general conſents to it. b of 

Cro. Car. So, the trial ſhall be at a prius, and not in bank, if the king requits 

348. it, though it be upon an indictment removed by certiorari. 

Cro. Car. If a title appears upon record for the king, the court ex officio ſhall 4 $ 
| 520. judge it for him. | | n 
b Semb. If the attorney-general confeſſes the plea of the party, and thereupon be be 
4 Hardr. 170. is diſcharged, where the plea is no bar in law, the king ſhall not be bound; A 
A | for though a confeſſion by the attorney-general in a matter of fact binds ie the | 
ö king, yet it is not ſo in a matter of law. we, 


rr 


Lake's caſe, It ſeems queſtionable, whether, after a diſ/ringas and a jury ret 
4 Leon 32. upon it, the attorney general can at his pleaſure ſtay trial, 
Hardr.455, He cannot waive the iſſue after verdict. 


— 
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zug cannot; be ſued by his ſubject by writ, for he cannot iſſue a Thel Dig* 
e himſelf; though it is ſaid in ſome books (a), that before the | 4: c. 1. 


b . * a E o 
time of Ede. LW tang 7 ſued as a common perſon, the form be - 755 = 
o £6 2 enrico e * & . 3. 
ing, FW - 55. db. pl. 40. 


413 E. 3.22. Sed vide Stamf. Pr. Reg. 42 


Neither can any one vouch the king, for that is in nature of an action. H 9 H. 6. 
80, if a fine is to be levied by the king of lands, it mult be by render, and 5: 4. Thel 
dot by writ of covenant. oe 


The common law methods of obtaining redreſs or reſtitution from the 3 Bl. Com. 


crown of either real or perſonal property, are, 1. By petition de droit, or pe- 4 56. : 
rition of right. 2. By monflrans de droit, manifeſtation or plea of right; Thong * 


both of which may be preferred or proſecuted either in the Chancery or ſtone calls 
Exchequer. the Mon- 
; firan de 
tri! a common law remedy, yet Stamford's opinion ia expreſsly, that the monfirans de droit was 
g ven by 36 E. 13, and did no? lie at common law, and in Anderfou's re of the Sadler's caſe (t 
4nd. 151 it is affirmed by the court, that the traver/e and monſtrans de droit are both given by that 
ſtatute And ot the ſam? opinion is the Lord Keep r Sommers in his argument in the Banker's caſe. 
11 St. Tr. 154. lt is ſaid, that at this day a monſflrans de di oit lies only in the Chancery or Exchequer, 
except in a ſpecial caſe, as in Lady Broughton's caſe, where the menſtrans de droit was brought in 
B. R b.cauſ. the reco:d of the conviction and ſeizure were there. Skin, 610.—A ſuit by petiti- 
en nay be to the king in parliament, or, according to Comyns (Dig. tit. Prerogative, D. 80.), 
in ny other court, If it be in parliament, it may be eſtabliſhed by a& of parliament, or purſued 
4 i other cales. Stamf. Pr. 72. 6. | 
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There is alſo a remedy given by ſtatute 2 E. 6. c. 8. and that is by way 
of traverſe to the king's title. 

At common law, when the king was ſeiſed of any eſtate of inheritance 4 Co. 55. a. 
or freehold by any matter of record, were his title by matter of record | 


ge. judicial, as, attainder; miniſterial, as, by office; or by conveyance of te- 
udp- cord, as, by fine, deed, enrolled, e; or by matter in fact, and found | 
: be- by office of record on oath, as by alienation in mortmain, purchaſe by alien 1 


rg, c., he who had right was put to his petition of right in nature of a 
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tents al action to be reſtored to his freehold and inheritance, 
aud, And this method of proceeding by petition is proper, where the king Stamf. Pr. 
plea ſeizes the goods or lands of a ſubje& without due order of law, or enters 72. 4. b. J 


rr. 


int the lands of another without title or office found. 
do, if he does not pay an annuity granted by him, or ifſuing out of lands Ln 


By 
u tis hands 3 or does not pay a debt, wages, c. _ 


— dE 

1 2 ps. . * 
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gument, 
11 St. Tr. 154. So 


80 if the king be entitled by a record not traverſable, as, by a recovery Stamf Pr. 
i che _—— by aſſent, without title; or by an erroneous judgment; 74 * 
error ſhall not be allowed without a petition. 

And in all caſes where the entry would be tolled, if the land were in mo 73 
de hands of a common perſon; or, where the party controverts the king's Hole, 608. 
ule, the proceeding is by petition. - 

And where a traverſe or mon/trans de droit does not lie, ſuit ought to be Stamf, Pr, 
v the king by petition : as, if the king be entitled by double matter of re- 35 — "i 
rd. But, if 4. be attainted in B. R. and it be found by inquiſition in con, pl. 
de Exchequer, that he was ſeiſed of the manor of D. this will not be in 35, 36. 

Vor. VII. c judgment Lane, 58. 
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judgment of law a double matter of record ; ſo as to force the owner of the 
land to his petition, the record of the attainder not being in the ſame court 
with the inquiſition. 1 / 
Sir W. Jon. Where an eſtate is forfeited by attainder, c. none can ſve 
78. tition before office found, for till office, the eſtate is not velted in the 
| king, a 
Finch 's L. The party muſt be careful to ſtate truly in the petition the whole title 
236. of the king, elſe the petition will abate. For upon an iſſue in the petition 
| found againft the king, he ſhall be concluded for ever to claim by any of 
the points contained in the petition. | 
Lord Som- The manner of anſwering petitions, it ſhould ſeem, was formerly very 
mers's Arg. various: which variety did ſometimes ariſe from the concluſion of the par- 
11 St. Tr. ty's petition, ſometimes from the nature of the thing; and ſometimes from 
249. favour to the party; and according as the indorſement was, the party was 
ſent into the Chancery, or the other courts. If the indorſement is gene- 
ral, ſoit droit fait al partie, which is now the uſual indorſement, the petition 
(e This mult be delivered to the chancellour of England, and then a commiſſion (4) 
not neceſſa- iſſues to inquire of the truth of the ſuggeſtion ; and that being found, ſo 
ry if the At- that there is a record for him, thus warranted, he is let in to interplead 
pin poi with the king: but, if the indorſement is ſpecial, then the proceeding i 
feſſes the to be according to the indorſement in any other court. The caſe Vid. 
ſuggeſtion. 10 H. 4. 4. is full as to this matter. The king recovers in a quare infe- 
Skin. 608. dit by default againſt one who has never ſummoned, the party cannot hare 
a writ of deceit without a petition. If then, ſays the book, he conclude his 
petition generally, que le roy lui face droit, and the anſwer be general, it 
muſt go into the Chancery, that the right may be inquired of by commiſkon; 
and upon the inqueſt found, an original writ muſt go directed to the juſti. 
Fitzh. tic. ces to examine the deceit; otherwiſe the juſtices, before whom the ſuit 
\ Traverſe, was, cannot meddle: but, if he conclude his petition eſpecially, hat ü 
pl 18 Pe. ay pleaſe his highneſs to command his juſlices to proceed to the examinatin, 
tition, pl. and the indorſement be accordingly, that will give the juſtices a juriſdic- 
tion. ? 

ERR But, where no office is found to entitle the king, the party may purſuez 
caſe petition without an inquiſition for him. 


Moor, 639. | 3 
Stawf. Pr. After a commiſſion whereon a title is found for the party, before he 


"3. b. can interplead with the king, there ought to be a writ to inquire of the 
king's title ; and this, in all caſes, where land is in the king's hands, of 
granted to another: and in this laſt caſe, there ſhould be a /cire facias allo 
| againſt the patentee. | 

Menvile's Where a petition diſaffirms the king's poſſeſſion, there ought to be four 
: 4.40 6:, Writs of ſearch directed to the treaſurer and chamberlains of the Exchequer 
The es 5 but, writs of ſearch are not neceſſary, where the petition affirms the king' 


of ſearch poſſeſſion: as, upon a petition of right of dower. 
iſſue upon ä 

the ſnggeſtion.of the Attorney-General, that there are in the Treaſury ſeveral records, chatten, 
deeds, muniments, &c, touching the king's right to the eſtate in queſtion. Raſt. Entr. 462. 


4 Co. 55. 2. Where the right of the party, as well as the right of the crown, appez 
d. ed upon the ſame record, or the right of the party appeared by another te. 
cord of as high a nature as that upon which the right of the crown # 
peared, the party was entitled by the common law to have a monflran d 
droit. Thus, if a conveyance be to the king, upon condition to be wi 


if a fine be levied, or a recognizance given, dr other matter 1 
| 1 
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e which muſt be upon record; he who has made the conveyance, levied the l 
rt fine, given the recognizance, Sc. may have a mon/trans de droit by the 1 
common law; for the recognizance appears by a record as high as the con- 1 
e yeyance. So he may, though the performance of the condition be not up- 1 
be on record, if it be afterwards found by office. | | 8 
80, if the title of the party be not found by the ſame or another record, 4 Co. 59; b 1 
tle whereupon he ſues to the king by petition, and an inquiſition is granted up- 1 
on on the petition finding his right, he afterwards may have a monſtrans de droit 1 
of the common law. | 1 
| But, if the title of the party did not appear by the ſame record, which 4 Co. 55. b. "8 
ry found a title for the king, or by a record of as high a nature, he could not 1 
ar- have a monſfrans de droit by the common law, but was forced to ſue by pe- 1 
o tition. And this, though it appeared by the return of the ſheriff, may- 33 
v or, Cc. to a diem clauſit extremum, or other writ; for the return, though 1 
be · filed of record, is not ſo high as an office found per ſacramentum proborum x f 4 
uog leninum. | |  =_ 
(0) But by ſtat. 36 E. 3. c. 13. where lands are ſeiſed by inqueſt of office | 3 N 
„so before the eſcheator, and any man will make claim to them, the eſcheator - | 4 1 | 
lead ſhall ſend the inqueſt, within a month, into the Chancery, and a writ ſhall i} "1 
Mn be delivered to him to certify the cauſe of ſeiſure; and then the claimant i 9 1 
lich. ſhall be heard to traverſe the office, and ſbeu his right, And therefore, 4 Co. 59.6. N J 1 
ine where an office is found, which is traverſable by that ſtatute, the part 1 
hare may have a monflrans de droit; and this, though he be not put out of poſ- wt 
le his leon by the office, or, though the king be entitled by matter in pais found | 1 1 
al, it by record ; as, by ahenation in mortmain, Qc. = 
ſhon; So, if the king be entitled by office, or matter of record, which is tra- grams, Pr; ö F x 
julti rerſable, but, being true, cannot be trayerſed, the party may have a mon- 51. a. 1 
e (ut rant de droit. | 
that i But, where the King was entitled by double matter of record, the party * 
— rx * have a mogſtruns de droit till it was given by the ſtatute of 2 £ 3 
0. c. 8. 


The monfirans de droit recites the inquiſition found for the king, and Co. Entr. 
then neu s the right of the party, which it offers to verify, and con- 402. 
clades with praying judgment, and an amoveas manum, and reſtitution of : 


re he 3 and tenements, and of the profits from the time of taking the in- ; 
0. 
wu lithe Attorney-General confeſſes the title of the party, or, if he replies Co. Entr. 1 
* ud afterwards confeſſes, or, if it be found for the party after verdict, or 44 406, b. 1 
oa demurrer, the judgment is quad manus domini regis amoveantur, and Song — 1 | 
be four dat the party be reſtored to the poſſeſſion of the premiſes, with the appur- 6g;. 
hequer ances, together with the meſne profits from the time of the caption of Finch's L. 


be nquiſition not anſwered to the crown, ſalvo jure domini regis ; which 459+ The 
Cle is always added to judgments againſt the king, and is expend. EIT 


4 required by fat. 2 U 3 E. 6. c. 8. And by this judgment the king is _— l 
chaten. y out of poſſeſſion. | oo | ſvit, where 
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Une to interplead wi , . R . þ a man lf 

, ich the king; for without that judgment, the land will ill remain in the | 

 appe- » Keilw, 158. a. i 
other (- da ä | 8 q 
own 1. . party cannot have judgment in a mon/rans de droit, though the 2 Salk. 448. 1 
aftrant N e no title, unleſs he can ſhew a title in bimſelf. 1 
be 100 10 d, that the party who ſues a monſlrans de droit is a plaintiff, and J. IM 
erformed & nonſuit, 4 H. 6. 11. and if he fails in his own title, he is goae as che. party 'Þ . 
which ae effectually fung the Uo 
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| Stamf. Pr. found, the party could not have a traverſe to the office, nor could he did 
89. b. g., it without petition. | 


— — — 
— * a 
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0. a. perſonal might be traverſed, As, If A. be attainted of treaſon, or felony, 


_ There were all offices under the Exchequer ſeal. 


* 
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monſfivans de efſectually as if he were nonſuit, and no hem end be given for the 


droit may be crown; and accordingly in The Queen v. Maſon, the judgment was, quod 


nonſuited, . : 
the whole of nil capiat per billam fuam de monſtration: præditta. 
this proceeding is quite anomalous. For the paity certainly appears upon the record in the cha. 
racter of a defendant : he ſhews his right in the form of a plea ; the Attorney-General replies; 
and the other party when he takes the iſſue ponit /e ſuper patr iam, as on the other hand the Attor. 
ney-General in that caſe petit qu-d inguiratur pr patriam. And Lord Sommers in his argument 
11 St. Tr, 154. fays, I take it to be generally true, that in all caſes where the ſubje& is in na 
« ture of a plaintiff, to recover any thing from the king, his only remedy, at common law, is ty 
© ſue by petition to the perſon of the king. I ſay when the ſubjed comes as a plarnif For, 
« when upon a title found for the king by ffice the ſubject comes in to traverſe 1 king's title 
* or to ſbeww bis ocο right, he co nes in the nature of a defendan/ ; and is admitted to interplend 
jn that caſe with the kivg in defence of his title, which otherwiſe would be defeated by finding 
te the office.” And in another part he ſays explicitly—* In this ſort of proceeding (vis. 4 mu- 


fran de dreit the ſubject is in the nature of a deſendant, and comes in and pleads to a title ſound 


« for the king.” And note farther, that the caſe referred to from the Year. book (4 H 6, 11. is 
of a traverſe to an inquiſition. Now it has been expreſsly determined in the King v. Robert, 4 
Str. 1208. that the traverſer of au inquiſttion for the king is properly to be conſidered as a defen- 
dant, who oppoſes the title found for the crown, without ſetting up any title in himſelf, as be 
might do in a petition of 1ight. And indeed it would be abſu.d, ſay the court, to conſtrue the 
liberty of traverſing, to give a power of delaying the crown; which muſt be, if the party i 
conſidered as having the common right of a plaintif. The court therefore held in that cat, 
that the record was well made up and carried — or trial by the prolecutor of the commiſſon 


eo. Entr. The proceedings upon a monfirans de droit are had in the Petty - bag offce 

405. in the court of Chancery, and are not enrolled as in other courts, butre- 
, main upon files in that office. 

4 Co. 56. a, At common law, where the king was entitled by office, though untrul 


13 E. 4. 
4 Co. 55. a. Nor, where the king was entitled by any matter of record, judr 
6. a. cial or miniſterial, conveyance of record, or matter of fact found by k 
; office of record, notwithſtanding the office concerned only a chatted t 
real.» | 


4 Co. 56, b. But, where the office did not give a ſeiſin or poſſeſſion to the king, but 
only entitled him to an action for the recovery of the land, in ſuch attov 
the party might traverſe the office by the common law. As, if an office 
finds, that the King's tenant has ceaſed for two years, or made a feoffment 
by colluſion, c. whereby the king is entitled only to his action of fn 

ſacias agaivit his tenant, in which the tenant may traverſe the ceſer, valle, 
colluſion, fc. - 

stamf Pr. 80, by the common law, an office or inquiſition for goods and chatteh 


13E, 4.8.4. or outlawed in debt, treſpaſs, Es, and an inquiſition find, that he bad 

* 4-24: ſuch goods at the time of the felony or outlawry, a ſtranger, who has i 
: property, may traverſe it, 

Sav. 130, So, offices of inſtruction only were traverſable by the common lu, . 


ewo ſorts of 3 
offices, one Of intifuling, and another of infirufien. The office of intitulins was always by u | 
tion found by eommiſſion under the broad ſea , for the king could no take but by matter of _— 
and this was à part of the liberty of England, that the king's officers m ght not enter upon of J 
men's poſſeſſions, till the jury had found the king's title; therefore where the king's title apf 
on record, his officers might enter without any office found; as, where the lands are held , 
crown, and the tenant dies without heirs, the oficers of the king may enter, becauſe the " 
whereby the king's title appears, is upon record; ſo, by the common law, wheie 21 
to no body, che king's officers may enter, becauſe by the law the land is in the crown; for 
entitles the king, where che property is in no man: but if any body elſe were in 
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nds cannot be diveſted without matter of record, But notwithſtanding where the king is entitled 
by matter of record there is no need of an office to entitle him; yet, there were always offices of 
infirutiion found, (that is to ſay,) the eſcheator was bound, vrtute*officii, to hald an inqueſt, 5 
way of inf and to return the ſame into the Exchequer: and this is by 34 E. 3. c. 13. as 
likewiſe 10 H 6. c. J.; and by that laſt ſtature ſuch offices are to be returned either into che 
Chancery or Exchequer, within one month after the taking of the ſame, under the penalty of 40l. 
and by 1 H. 8. c. 8. the eſcheators were to ſit in open places, and the ſheriffs were to return ju- 
rors, and the inquiſition was to be taken by indenture, whereof one was to remain with the 
foreman of the jury, and the other part was to be returned into the Chancery or Exchequer, 
within one month; and from the Chancery it was to be tranſcribed into the Exchequer. The 
reaſon why it was returned into Chancery, was, becauſe that was a court that was always open, 
Gnce the Chancellour was always an itinerant with the prince. The office of inffru&ion might ei- 
ther be taken by the eſcheator, virtute officii, or it might be taken by Git from the court of Ex- 
chequer, and both were equally offices of inflrufion ; but by 33 H 8. c. 22. the eſcheator was not 
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q to fit virtute ü, where the lands were 50. per annum, or above on pain of 5/., which ſtatute was 
d made, to hinder eſcheator · from ſeizing lands by virtue of their office, without a writ directed out 
i of the Chancery or Exchequer: and it ſcems, that the office to entitle the crown muſt be by writ, 
1 out of Chancery. But, if the freehold was caſt upon the crown, though the eſcheator could not 
p- ſeize, dun, M, after the, ſtatute; yet he nvght have a writ of ſcizure from the — "0h 7 
he and thereby take an office of inſtruction; becauſe ſuch lands, being in the k'ng without office, 
the were within the ſurvey of the court of Exchequer.—Theſe offices of iatrucon ſettled the annual 
T value of the lands, and by that value the eſcheators accounted ; unleſs the court, upon putting 
iſe, them up to auction, found any perſon that would give more tor the lands, and then they let them 
10 by leaſe under the Exchequer ſeal. Gilb, Excheꝗ. 109. 


By ſtat. 34 E. 3. c. 14. where lands or tenements were ſeiſed into the 
king's hands by office of the eſcheator, on account of alienation without 
licence, or the tenant in capite dying, and leaving his heir within age, it 
vis to be returned into Chancery; and if the tenant would traverſe the of- 
fe ſo taken by the king's commands, and ſay, that the lands were not 
ſrizable, he was to be received ſo to do, and proceſs was to be ſent into 
the King's Bench to try it according to law, 


judr But this act extended only to offices found virtute brevis, or commiſſionis; 4 Co. 51. a. 
d by for the words are (taken by the king's command) fo that an office taken - 


vrtule officit, was out of the act 
lt alſo extended only to the two caſes above-mentioned of alienation 


g» bit mithout licence and ward. | 

40000 And farther, it extended only to a traverſe, and not to a menſtrans de 

office but, by which although on the traverſe,” the iſſue was found for the party, 

\fment 3 ges could not proceed to judgment without a writ de procedendo ; 
of ſee Kaum. a | 5 

walte, Toremedy theſe inconveniences the ſtatute of 36 E. 3 c. 13, was made, 


h which it 18 provided, that if land be ſeized by an office before the eſ- 


chattek cbeuuot, returned into Chancery, any one, who challenges the land ſeized, 

felony) all be heard without delay to traverſe the office, or otherwiſe to ſhew his 
be had elt, and from thence ſent before the king to make a final difcuſhon with- 

has tht Mttending other commandment. 


This laſt ſtatute allows a tr - 4 Co. 57. b. 
I ace averſe to all offices found before the eſchea a ,, 
And by ſtat. 8 Hl. 6. e. 16. it is extended to all aggrieved by the inqueſt, oy 
. dot put out of poſſeſſion by the eſcheator. 
u, dotwithſtanding theſe ſtatutes, perſons were ſtill liable to be pre- 
of their rights, by the untrue finding of offices. As, for inſtance, 
udn terms for years, or by copy of court-roll, were often put 
* Wir poſſeſſion by reaſon of inquiſitions, or offices found before eſ- 
, commiſſioners, and others, entitling the king to the wardſhip or 
yof lands, or upon attainders for treaſon, felony, or otherwiſe, and 
terma for years, and intereſts in copybold were not 
found : 
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found: after which they had no remedy, during the king's poſſeſſion either 
by traverſe or monſtrans de di oit, becauſe ſuch intereſts were only chattel in 
FF cuſtomary hold and not freehold. In like manner perſons having any ren, 
common, office, fee, or other profit apprendre, if ſuch intereſt we 
found in the office entitling the king, they had no remedy by traverſe, or 
other ſpeedy means, without great and exceſſive charges, during the king) 
right therein. To redreſs theſe hardſhips on the ſubject, it is declared by 
fat. 2 & 3 E. 6. c. 8. chat all perſons in the above caſes ſhall enjoy thei 
rights and intereſts, the lame as if no office or inquiſition had been found, 
or as they might it theirin tereſt had been regularly found at the ſame time in 
Mach inquiſition or office. Remedy was given where a perſon was found, u- 
truly heir of the king's tenant, and the like. And wherea perſon is untruly 
found Junatick, idiot, or dead, and in ſome other caſes, it is enacted, that the 
party grieved ſhall have a traverſe, and proceed to trial therein; and have lite 
advantages as in other caſes of traverſe upon untrue inquiſitions and offices 
The ſame of untrue finding, where a perſon is attainted of treaſon, felony, 
or præmunire, the party grieved may have a traverſe or mon/trans de dit, 
without being driven to a petition of _ And in all traverſes taken up 
on this act, it is directed, that the perſon purſuing his traverſe ſhall fue on 
a writ of ſcire facias, one or more. as the caſe ſhall require, againſt ſuch 
perſon as ſhall have an intereſt either by the king or by his patentee, is 
like manner as upon traverſes and petitions in other caſes, with like plea 
to the defendants in the /cire factas, ; 
ber. v. If a term for years is found and ſold on an inquiſition on an outlav. 
Blunt. ry, a mortgagee not in poſſeſhon ſhall be allowed to plead to the inquils 
Funb. 104. tion. 
Upon outlawry, inquiſition thereon returned, levari iflued, and mo- 


5 | 
ed ney levied, he who has a ſtatute-merchant, and is in poſſeſſion of the land, , 
1d. 123. may, on motion, have time to plead to the outlawry and inquifition; 

and, on giving ſecurity, have the money in the ſheriff'F hands repaid to 

him, ! 

Watts v. Where on an inquiſition a man was found poſſeſſed of a term jure uri, p 
On, and after his death it was ſold on a + enditioni exponas, the widow was pet 

maiitted to plead to the inquiſition, though ſhe had defended an ejectmen } 

| brought by the purchaſer, and filed a bill in Chancery. 4 
Ter Baron It a man traverſes an inquiſition, the uſual courſe of the court 1s i 10 
Montague take ſecurity to the value of two years“ profits of the land, becauſe it (, 
14.25: ' that time it is intended the right of the crown and party will be dete th 

mined. v2 
Rex v. To an inquiſition on an extent on an outlawry, the defendant as tene 
. tenant, may plead, that the party outlawed is dead, without ſetting for 5 
3 a ſpecial title; for, upon affidavit of the fact, the attorney-general uſual a 
allows the plea, there being after the party's death no title ſubſiſtiog in u a 

crown. ; 

Lunch v. Where by office, or ſtatute without office, a particular eſlate is relt 
* in the king, he in reverſion or remainder dependant upon that eſtate ma) 1 

en, upon the determination of it, enter upon the king without traverſe, or « - 


Veas manum. ü 
Stamf, Pr. 50, if it be found by inquiſition that a perſon outlawed in 4 fe 
1 ſonal action was ſeiſed of lands, which B. claims, and the eichen 
| take the profits by this falſe office; B. may diſturb him witho# 
traverſe. | | h | Nori 
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Notwithſtanding what is ſaid in another part of this work, that the king Burgeſs v. 
5 e i : Wheate, 
cannot be ſeiſed to a bſe, becauſe there is no means to compel him to per- dig 
form it; yet, if an eſtate liable to a truſt come to the king, the land will —4 
in equity be equally bound by the truſt in the hands of the king, as of a 
common perſon. : 6 0 , 
ln the private relations of life, the rules of law differ very widely in ma- 
ny points with reſpe& to the king and a private perſon. The queen conſort ; Bl. Com. 


| 

| or the wife of the reigning king, is participant of divers prerogatives above c. 4+ 
, other women. She 1s of ability to purchaſe lands, and to convey them, 

fl do make leaſes, to grant, copyholds, and do any other act of ownerſhip * 
he without the concurrence of her lord. She is capable of taking a grant 

ly from the king; ſhe may ſue and be ſued alone, without being joined with 


bim: ſhe may have a ſeparate property in goods as well as lands, and hag 

a right to difpoſe of them by will; ſhe pays no toll; nor is ſhe liable to any 
amercement.in any court, Though an alien born, yet from the time of her Lord: 
marriage ſhe is, by operation of the Ja» of the crown, (which is part of Journ. 
the common law,) to be deemed a natural-born ſubject, ſo as not to be diſ- =y 24, 
abled by the act of the 12th William III. or by any other act, from hold. 795" 
ing or enjoying any office or place of truſt, or from having any grant of 

lands, tenements, or hereditaments from the crown. In point of the ſe- 


„ in eurity of her life and perſon, ſhe is put on the fame footing with the king 
plea li is equally treaſon (by-the ſtature 25 C. 3.) to compaſs or imagine the 


death of our lady the king's companion, as of the king himſelf : and to vio- 
hte or defile her amounts to the ſame high crime; as well in the perſon 
committing the fact, as in the queen herſelf, if conſenting, 

On the death of her lord, the law in ſome reſpects differs: it is no long- 


4 no- er high treaſon to conſpire her death, or to violate her chaſtity. Yet ſtill 
land, ro dignitate regal, no man can marry a queen dowager without ſpecial li- 
Gition; cetce from the king, on pain of forfeiting his lands and goods: and though 
aid 10 an alien born, ſhe is entitled to dower 2 and if ſhe be married again to a 


ſubje@, ſhe does not loſe her regal dignity, as peereſfes dowager do their 


uro, peerage when they marry commoners 
yas pe The heir apparent to the crown is uſually made Prince of Wales and * 
»Ament Lil of Chefler, by ſpecial creation and inveltiture ; but being the king's el. Whether, 


#1 ſon, he is by igheritance Duke of Cornwall, without any new erea- during the 
won, The earldom of Chefter was alſo once limited like the duchy of minority of 
Lirnwall to the king's eldeſt fon ; this was by 21 R.\2. c. 9. by which 2 
this earldom was erected into a principality. But that whole parliament entitled ro 
va repealed by 1 H. 4. c. 3. the reve- 


as ft ; nues of the 
5 l & hy, ka queſtion which has lately been diſcuſſed in parliameut, but upon which there bas been 
A uſual W parliamentary or judicial deciſion, Two little pamphlets, the one written by C. Watkins, the 


Whor of the Lato of Deſet-ts, and a Treatiſe on Copybol.ts; and the other by John Nicholls, Eſq. ona 


in the examination of this point. 


The prince of Wales, and his royal conſort, and the princeſs royal, 
ng daughter of the king, are under the peculiar protection of the 
n. For it is high treaſon by the ſtatute 25 Z. 3. to compaſs or con- 
the death of the former, os to violate the chaſtity of either of the 


Upon a queſtion referred to all the judges in 1718, by King George I. it 
reſolved by the opinion of ten — the other — that the education 
We of all the king's grandchildren, while minors, did belong of right 

| | - 


reer 
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Ie repreſentatives iu the preſent parliament for the borough of T. egeay, will be found of greg 
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Comm.c. 4. 
notes 7, . 


0 of the King's G1ants and Letters Patent: 


PREROGATIVE. 


4 4 ; ; | 
to his majeſty as king of this realm, even during their father's life; But 
they all agreed, that the care and approbation of their marriages, when 
grown up, belonged to the king their grandfather. And the judges hare 
more recently concurred in opinion, that this care and approbation extend 
. alfo to the preſumptive heir of the crown; though to what other branches 


of the royal family the ſame did extend they did not find preciſely deter. 
mined. The moſt frequent inftances of the crown's interpoſition go ag 
farther than nephews and nieces; but examples are not wanting of its 
reaching to more diſtant collaterals. By ſtatute 12 G. 3. c. 11, no deſeen. 
dant of the body of King George II. (other than the iſſue of princeſſes 
married into foreign families) is capable of contracting matrimony, with. 
out the-previous conſent of the king ſignified under the great ſeal ; and any 
marriage contracted without ſuch conſent is void. Provided, that ſuch of 
the faid deſcendants as are above the age of twenty-five, may, after 
twelvemonth's notice given to the king's privy council, contract and (6 
lemnize marriage without the conſent of the crown ; unleſs both houſes of 
parliament ſhall, before the expiration. of the ſaid year, expreſsly declare 
their diſapprobatzon of ſuch intended marriage. 


And herein, 
1. What Things the King may grant; and therein, 


1. Of Grants ariſing from his Prerogatiye of Power, and which are inl- 


parably anne ed to the Crown, 0 

4 6 

Harg.Co. - A grant by the king within time of legal memory to, a town of the right « 

Lit. 109. b. of ſending repreſentatives to parliament is good without firſt incorporating 6 
_ Fo ſuch town hus the city of Weſtminſter, which hath never been incorys 

| rated, firſt ſent members to parliament in the reign of Edward 6. 6 

2. Of Grants ariſing from his Intereſt, « 

It ſhould ſeem, that before the Reyolution there was properly no pubick 0 

revenue, but that all the revenues both ordinary and e traordinary were be 6 

king's only, and wholly diſpoſable at his pleaſure. Upon the introduc 1 

tion of the funding ſyſtem at the Revolution, appropriations became necek 4 

ſary, and therefore a certain portion only of the revenues hath been fie if 

that period ſubje& to the immediate diſpoſition of the cron, for the fp | 

port of its honour and dignity. This, in the late reigns, conſiſted of 6 | 

an annuity granted by parhament, and the hereditary revenues of the cron 91 

that is, the produce of certain branches of the exciſe, the polt-office, « ] 

duty on wine licencey, the revenues of the remaining crown lands, © 0 

. profits ariſing from courts of juſtice, and in King William's reign, the 4 | ol 

balf per cent. duties arifing from Barbadoes and the Leeward [ſlands. of 

bis preſent Majeſty having, ſoon after his acceſſion, fignified bis conn ol 

that his own hereditary reyenues might be ſo diſpoſed of as might belt * "1 

duce to the utility and ſatisfaction of the publick; and having gc ker 

accepted the limited ſum of 800,000/. per annum for the ſupport of hu ® tt 

liſt; the hereditary and other revenues were carried into and made a fan ® 


PREROGATIVE. 


the aggregate fund ; and the aggregate fund was charged with the payment 

of the » hole annuity to the crown of 800,000/. which being found inſuffi- 

cient, was increaſed in 1777 to o, oo. per annum, 1 

1he power of the crown with reſpect to grants out of the civil liſt was 

till lately wholly unlimited, that part of it, called the penſion liſt, being 

totally diſeretionary in its amount. This occaſioned great diſorders in the 

adminiſtration of the civil liſt, and by exhauſting too great a part of the re- 

yenves, diſappointed the juſt claims of thoſe who had liens upon them, and 

reduced the crown to the painful neceſſity of making application to parlia- 

ment to ſupply the deficiencies. His preſent Majeity having thetefore been 

praciouſly pleaſed to expreſs to his parliament his deſire to diſcharge the 

debt on his civil lit, without any new burden upon the publick, and to 

introduce à better order and economy in the civil liſt eſtabliſhment, it was 

propoſed to reduce the penſion liſt, both in its groſs quantity, and in its 

larger individual proportions, to a certainty. It is therefore enacted by ſtat. 

22 C. 3. c. 82. F 17. that “ for the better regulation of the granting of 
penſions,” (that is, of penſions chargeable upon the civil liſt, for this Act 

affects only to regulate and reform the civil lift eſtabliſhment,) “ and the 
prevention of abuſe or exceſs therein, no penſion exceeding the ſum of 
« three hundred pounds a- year ſhall be granted to or for the uſe of any one 

« perſon; and that the whole amount of the penſions granted in any one 

« year, ſhall not exceed fi+ hundred pounds; a liſt of which, together 
« with the names of the perſons to whom the fame are granted, ſhall be 
aid before parliament in twenty days after the beginning of each ſeſſion, 
* until the whole penſion liſt ſhall be reduced to ninety thouſand pounds; 
* which ſum it ſhall not be lawful to exceed by more than tive thouſand 
pounds in the whole of all the grants: nor ſhall any penſion, to be grant- 
* ed after the ſaid reduction, to or for the uſe of any one perſon, exceed 
* the ſum of one thouſand two hundred pounds yearly, except to his 
* Majeſty's Royal family, or on an addreſs of either houſe of parlia- 
* ment,” 

And by 5 18. reciting that it had been uſual that perſons who have 
* ſerred the crown in foreign courts, had, after the expiration of their 
* ſervice, at his Majeſty's pleaſure, received ſuch proportion of their for- 
mer appointments, as to his Majeſty hath ſeemed expedient, it is enact- 
* ed, That nothing in this act contained relative to penſions ſhall be con- 
* ſtrued to extend to ſuch allowance, either in preſent or in future, pro- 
* nded that the ſaid perſons do not ſeverally enjoy ſome place or other 


ere wt 


trod * profit from the crown, to the amount of the penſion uſually allowed in 
e ects * ſuch caſes ; provided that the liſt of the ſaid penſions ſhall be laid, in 
a * * the manner before mentioned, before parliament.” 

e 


1 By f 19. reciting that much confuſion and expence had ariſen fron 
having penſions paid at various places, and by various perſons ; and that 
a cuſtom had 3 omen of granting penſions on a private liſt during his 


ice, " Majeſty's pleaſure, upon a ſuppoſition that in ſome caſes it may not be 
nds, 4 expedient for the publick good to divulge the names of the perſons in 
the 4 4 the ſaid liſt, or that it may be diſagreeable to the perſons receiving 
dr. : ach payments to have it known that their diſtreſſes are ſo relieved, or 
. a 2 the expence of fees and taxes on ſmall penſions ; by means of 
belt © Which uſage, ſecret and dangerous corruption may hereafter be praQtiſed” 
* lng further, that * it is no diſparagement for any perſons to be reliev- 
pow 15 ed by royal bounty in their diſtreſs, or for their deſert, but, on the con- 


e it is bogourable, op juſt cauſe, ta be thought yortby * 
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By 525 G « it is enacted, That no penſion whatever, on the civil eſtabli 
3 * ſhall thereafter be paid but at the Exchequer, and in the ſame manner 
{mall boun- as thoſe penſions which were then paid and entered at the Exchequer 
ties of the under the head, title, and deſcription of Penſions, and with the name 
crown * of the perſon to whom, or in truft-for whom, the ſaid penſion is grant- 
Ns. 3 © ed; and that thoſe which are transferred thither by this act ſhall be ſub. 
_ payable to ject to no taxes or fees whatever, except the taxes and'fees to which 
perſons in before this act they were ſubject; any ſtatute, law, or uſage to the con- 
low aud in« © trary notwithſtanding: Nor ſhall any penſion hereafter to be granted be 
. charged at the Exchequer with further or other fees than were hereto. 
art exempt. © fore paid on penſions to the paymaſter of the penſions.” It is, howerer 
fromthe by F 21. permitted to the high treaſurer, or firſt commiſſioner of the 
operaticn of treaſury for the time being, to return into the Exchequer any penſjon or 
my 3 anneity, without the name of the perſon to whom it is made payable, an 
2 are al. his taking an oath, that according to the belt of his knowledge, belief, 
lowed to he and information, the penſion or annuity ſo returned without a name by him 
pe as they into the Exchequer,-1s not, diredly or indirectly, for the benefit, uſe, or 
Ee behoof of any member of the Houſe of Commons, or, ſo far as he is con- 
i cerned. applicable, directly or indirectly, to the purpoſe of ſupporting or 
procuring an intereſt in any place returning members to parliament: upon 
taking which oath, it is enacted by F 22. that the penſion or annuity ſhall 
be paid at the Exchequer to the order of the high treaſurer, or firſt commi- 
ſhoner, whoſe receipt ſhall be accepted and taken as an acquittance fot the 
fame. But by F 23. if any ſuch ſecret penſion ſhall continue in the lif 
for more than five years, the high treaſurer, or firſt commiſſioner of the 
treaſury, or one of the ſecretaries, or one of the chief clerks of the treaſu- 
ry, for the time being, ſhall make oath before ſuch penſion ſhall be paid at 
the Exchequer, that he believes that the perſon for whoſe uſe the ſaid pen- 
ſion or annuity hath been granted is living. 0 
In order to prevent, as much as may be, all abuſes in the diſpoſal of mo- 
pies iſſued under the head of ſecret ſervice money. or money for ſpecial 
ſervice, the ſum to be iſſued or paid from the civil liſt revenues for the pur- 
ſe of ſecret ſervice within this kingdom ſhall not exceed the ſum of ten 
thouſand pounds in any one year: And as to foreign ſecret ſervice money, 
it is enacted, that when it ſhall be deemed expedient by the Treaſury to 1. 
ſue, or in any manner to direct the payment of any money from the civil li 
revenues for that purpoſe, the ſame {hall be iſſued and paid to one of his 
Majeſty's principal ſecretaries of ſtate, or to the firſt commiſſioner of the 
admiralty, who ſhall for his diſcharge at the Exchequer, withio three 
years from the iſſuing of ſuch money, produce the receipt of his Majelly' 
miniſter, commiſſioner, or conſul in foreign parts, or of any commander 
in chief, or other commander of his Majelty's navy or land forces, 10 
whom the ſaid money ſhall have been ſent or given, that the ſame hath 
been received for the purpoſe for which the ſame hath been iſſued; which 
receipt ſhall be filed in the Exchequer to charge the ſaid miniſter, commif- 
ſioner, c., with the ſame; and the ſaid receipt, on r of the 
writing, ſhall be ſufficient to acquit and diſcharge the ſaid ſecretary, Ve, 
in their accounts at the Exchequer, And by 5 26. any foreign miner, 
Oc. charged at the Exchequer with the receipt of any ſecret ſervice mone) 
ſhall ſtand acquitted thereof, if within one year after his arrival in Gre 
Britain, he ſhall either return the ſaid money into the Exchequer, or = 
oath. before the barons of the Exchequer, or one of them, that he has di- 


burſed the money intruſted to lim for foreign ſecret ſervice, 1 


r = JA_c wo = ww, & wa _av _ wo -_ and_ dn as A a TM oC bor PIT — wn to Mt a Rr o ⏑ ⁹Qůn»i - net ee ad EE Fg. * 


. 8a  -n- 


PREROGATIVE. 


cording to the intent and purpoſe for which it was given, according to his 
belt ju igment for his Majelly's ſervice. And.by g 27. whenever it ſhall 
te neceſſary for the ſecretary or ſecretaries of ſtate, or firſt commiſſioner of 
the admiralty, to pay any money iſſued for foreign ſecret ſervice, or for ſe- 
cret ſervice in detecting, preventing, or defeating treaſonable or other dan- 
gerous conſpiracies againſt the ſtate in any place within this kingdom, then 
i: ſhall be ſufficient to acquit and diſcharge ſuch ſecretary, &c. or ſuch ſe- 
cretary ot ſecretaries, or the under-ſecretary of ſtate in the office to which 
ſuch ſecret ſervice money hath been paid, or for the firſt commiſſioner af 
the admiralty, or the ſecretary of the admiralty, to make oath, that the 
money paid to him for foreign ſecret ſervice, or for ſe-ret ſervice in detect- 
ing, preventing, or defeating treaſonable or other dangerous conſpiracies 
againlt the ſtate (mutatis mutandis, as the caſe may le, has been bond fide ap- 
plied to the ſaid purpoſe or purpoſes, and to no other; and that it hath 
not appeared to him convenient that the ſame ſhould be paid abroad, By 
\ 28. it is enacted, that no certain or ſtated ſum ſhall be given or allowed 
out of the civil liſt revenues, under the name of ſecret ſervice money, as 
had been theretofore the practice; but when any monies for ſecret ſervice 
ſhall be deemed neceſſary by the commiſſioners of the treaſury, the ſame 
ſhall be iſſued by their direction, as the occaſion ſhall require, in the man- 
ner therein before direged. And by g 29. whenever any money ſhall be 
iſſued for the pu f any ſpecial ſervice, or ſhall be given without provi- 
fon of annual or, other ſtated payment, but in a groſs ſum or ſums, as to 
any ſecretary or ſecretaries of the treaſury, or others. to be paid over to or 
for the uſe of apy perſon or perſons for ſpecial ſervice, or as of royal 
bounty, the ſaid money, together with the ſpecial ſervice or ſervices, or as 
of royal bounty, to which the ſame is applied, as alſo the name of the per- 
ſon or perſons to whom it is paid, ſhall be entered in a book to be kept 
for that purpoſe in the treaſury, in order to be produced to either houſe of 
plament, if required. And for the better prevention of all practice by 
which ſuch grants as of bounty may be made a colour under which penſions 
may be ſubſtantially granted, it is enacted by F 30. that any money ſo 
_ given as of royal bounty, to any perſon more than once in three years, 
ey the ſame is and ſhall be reputed a penſion to all intents and purpoſes hat- 


if hoever, 


n . d os 


lf The a& next divides the payments of the civil liſt reyenues into ſeveral 
' his diſtin claſſes, and directs that no ſalary or penſion ſhall be paid but in 
"the the order there preſcribed, And it farther provides, that if any ſalary, 
bree ſee, or penſion, or any part thereof, remain in arrear at the uſual time of 
0 payment, at the end of a period of two years, from want of cath belonging 
nder v the civil liſt revenues to pay and diſcharge the ſame, ſuch arrear ſhall 
, to bot de carried as a debt to the account of the year following, but ſhall 
bk * lapſed and extinguiſned, as if the ſame had not been paya- 
a . 

amis The ſtatute of 1 Ann. c. 7. which provides for the civil liſt eſtabliſh- 
* dem of that reign, reſtrains the power of the crown in the diſpoſal of its 
Ve, "Frenue, and enacts that no grant ſhall be made by the crown of any 
iſter, wnors, meſſuages, lands, tenements, rents, tithes, woods, or other he. 
obe Nuanents (advowſons of churches and vicarages only excepted), whether 
Gred Tutzing to the crown in right of the crown of England, or as part of the 


make = of Wales, or of the duchy or county palatine of Lancaſter, or 
le houſoever, for any longer term than one and thirty years or 
en, or ſome term determinable upon one, two, or three lives, and 
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leſs it bo made to commence from the date or making thereof; and if u 
take effect in reverſion, it do not, together with the eſtate in poſſeſſion, ex. 
ceed three lives or the term of one and thirty years in the whole; uoleſsthete, 
nant be puniſhable for waſte, and unleſs the ancient rent, or more, that hath 
been paid for the greater part of 20 years prior to the grant, be reſeryed u 
it; and if no rent hath been paid before the grant, then unleſs there be referred 
a reaſonable rent, not under the 3d part of the clear yearly value of the eftates 
compriſed in the grant; and alſo ſuch rents be made payable to the queen, her 
| heirs or ſucceſſors who ſhall make ſuch grant, and to her or their heirs or fue. 
ceſſors, during the whole term of the continuance thereof. But, where the 
greateſt part of the yearly value of any tenements or hereditaments 
ing to the crown ſhall, at the time of making any leaſe or grant thereof, 
conſiſt of buildings thereon, which may want to be repaired or re-edifed, 
in ſuch caſe, to encourage the re-building or reparation thereof, it is pro 
vided that the crown may grant ſuch tenements or hereditaments, for 1 
term not exceeding fifty years or three lives, ſo as ſuch grant be made to 
commence from the date or making thereof, or if in reverſion, that it do 
not with the eſtate in poſſeſſion exceed fifty years or three lives from the 
date or making thereof, and that it be under the other reſtrictions required 
in the grants of one and thirty years. But this proviſo is repealed by ſat, 
34 G. 3 c. 75. except as to grants under the ſeals of the duchy and coun: 
ty palatine of Lancaſter ; and it is enacted, that where any land or ground 
belonging to the crown ſhall be deemed proper by the treaſury for the erec- 
tion of houſes or other buildings thereon, or for neceſſary gardens, yards, 
curtilages, and other appurtenances to be enjoyed therewith, and ſhall be 
by their order directed to be appropriated to that uſe, and where the leſſee 
ſhall agree and covenant to erect buildings thereon of greater yearly walve 
than the land or ground ſo to be leaſed or granted, or where the greateſt 
part of the yearly value of any tenements or hereditaments belonging to the 
crown doth or ſhall, at the time of making any grant thereof, conſiſt of 
any buildings thereon, in any of thoſe caſes, the crown may grant the land 
or ground ſo directed to be ſet apart, or the tenements or . 
the above deſcription, for any term not exceeding ninety- nine years, or 
three lives to be computed from the date of the grant, or if in reverſion, 
not exceeding, together with the eſtate in poſſeſſion, the like term of nice 
ty-nine-years, or three lives, to be computed in like manner from the date 
of the grant, ſo as when there ſhall happen to be any ſubſtantial building up 
on the ground to be demiſed, or that the buildings thereupon ſhall not . 
quire, or not be intended and agreed to be rebuil:, there be reſerved an 1. 
nual rent not leſs than two-thirds of ſuch annual ſum as ſhall be deemed j 
the treaſury a reaſonable rent or conſideration for ſuch buildings and ground 
reſpectively, for the term intended to be granted, and ſo as there be 
to the uſe of the crown a fine to the amount of the remaining part of ſic 
annual ſum, ſubje& to a diſcount, which ſhall not be computed at 2 higher 
rate than the higheſt legal rate of intereſt at the time of making ſuch grant 
and when there ſhall happen to be no ſubſtantial building on ſuch ground: 
the buildings thereon require, or ſhall be intended and agreed to be rebw 
or other new buildings to be erected thereon, in that caſe there 
ſerved ſuch annual rent as ſhall be deemed by the treaſury a reaſonable red 
or conſideration for ſuch land and old buildings for the term intended 19 
granted, without taking any fine for the ſame ; ſo as in every leaſe of! 
and buildings of thiglaſt deſcription, there be contained a covenant of 


dition on the part of the grantee, for the ee of proper and ſubſtaova 


houſes and buildings thereon, within a 
| * 


e time, to be in each © 
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limited for that ſe, and ſuch other covenants for keeping buildings in 
ir, and doing all ſuch other acts as the treaſury ſhall think reaſonable ; 

and Gan all ſuch rents be reſerved to be paid free of all taxes and aſſeſſments 

during the whole term, except ſuch rent or ſuch part thereof, during ſuch 

part of the term as the treaſury ſhall think fit to be allowed, not exceeding 

in any caſe the term of three years: and ſo as every ſuch grantee or leſſee 

ſign, ſeal, and deliver a counterpart of his grant or leaſe, which counter- 
ſhall not be ſubje& to any ſtamp duty. 


by the crown under the great ſeal, or ſeal of the Exchequer, of any manors, 
meſſuages, lands, tenements, rents, tithes, woods, or other heredita- 
ments, (advowſons of churches and vicarages, and ſuch tenements and 
grounds, with buildings erected thereon, as are hereby authoriſed to be 
granted for any term not exceeding ninety-nine years or three lives, and 
whereon any fine or fines ſhall be payable as aforeſaid only excepted) 


the crown, there be reſerved ſuch clear annual rent as by the treaſury 
ſhall be deemed reaſonable, without taking any fine for the ſame ; which 
rent ſhall be made payable to the crown during the whole term of the con- 
tiogance thereof; but no ſuch grant ſhall be good unleſs the grantee execute 
a counterpart thereof, ſuch counterpart however not to be ſubject to any 
lamp duty. 


c ED Pe 


leaſe or grant of any manors, meſſuages, lands, tenements, tithes, woods, 
or other hereditaments belonging to the crown, within the ordering and 
lurrey of the Exchequer in England, ſhall be renewed, until within five 
years of the period of the expiration thereof, except ſuch tenements and he- 
reditaments as are authoriſed by this act to be granted for any term not ex- 


dy, 


the erding ninety-nine years, nor ſhall any grant of any ſuch tenements and 
' of tereditaments ſo authoriſed to be granted be renewed, until within twenty 
land ar of the period of the expiration thereof, nor any grant for lives, ſo long 
* u there ſhall be more than one of ſuch lives in being. However, where 
15 of t ſhall appear to the ſatisfaction of the Treaſury, that any perſon has, at 
los, uy ume before the paſſing of this act, entered into any covenants or en- 


g:ments to obtain renewals at earlier periods, in confidence that the ſame 


e datt tld be renewed according to the ordinary practice in ſuch caſes, in that 
ng up- BY + © renewal may be made at a greater diſtance of time from the expira- 
jor l. of the leaſe, ſo as to enable ſuch perſon to perform his engagements : 
an . like manner, where any perſon ſhall be the leſſee of any tithes of any 
med /, or any profits iſſuing out of any lands, and ſhall be the owner of, or 
ground mereſted in ſuch lands, the "Treaſury may order a renewal of ſuch leaſe at 


umes as ſhall appear to them convenient for the moſt [beneficial enjoy- 
35 ſuch tithes or other profits, together with ſuch lands : and where it 
8 to the ſatisfaction of the Treaſury, that any leſſee of lands be- 
to the crown, has, before the pag of this act, demiſed, or 

to demiſe the ſame, for the purpoſe of improving them by building, 
; entered into any covenants or engagements, in conſequence whereof 
E aps would, by reaſon of the improvements ſo made, be bound to pay, 
i eee of any leaſe or grant of ſuch lands, more than he would 
" to receive from the under · leſſees or leſſee thereof; in ſuch caſe, 

y ag, may make an abatement in the rent and fine to be reſerved and 
* crown in conſequence of ſuch improvements, and ſuch leaſe or 
lhall be made (regard being had to ſuch circumſtances) ſhall be 
good 


And itis further enaded, that on every grant, leaſe, or other aſſurance 84. 


whereby any eſtate or intereſt whatever at law or in equity ſhall paſs from 


With reſpe& to the renewal of the crown leaſes, it is enacted, that no 55. 
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lands or grounds belonging to and held under any leaſe or grant from the 


the better management and improvement of any lands or grounds, or ay 


general of the land revenue, which ſurveyor is to certify the ſame oath, and i 


| Intereſt of the crown, to grant ſuch holding or ground, regard being had 


ſurvey, a leaſe of them may be granted or renewed, under the direction d 
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good. and effeftual, It is alſo provided, that where any waſtes belonguy 
to the crown ſhall be incloſed by authority of parliament, or where ny 


crown under the great ſeal, or ſeal of the Exchequer, ſhall be deemed by 
the Treaſury fit to be planted and appropriated to the growth of wood or 
timber, or any farm-houſe, or other ſubſtantial building, to be erected for 


pits, ſhafts, levels, watercourſes, engines, or other works, to be made 
for the better working of ahy mines, quarries, or collieries belonging to 
the crown, and holden as aforeſaid, and where the term or eſtate in poſſel 
ſion therein ſhall be deemed by the Treaſury to be inſufficient to repay the 
coſts and charges of ſuch works and improvements, with reaſonable proſt 
and advantage to the parties making or cauſing the ſame to be made, or u 
their repreſentatives or aſſigns, in all ſuch caſes, .it ſhall be lawful at any 
time hereafter to grant any further leaſe of any ſuch houſes or other build 
ings, land, or ground, for any term not exceeding the term hereby auths 
riſed to be granted ; provided that there be reſerved and made payable tothe 
crown the rents above required, and that covenants or conditions be inſerted 
therein on the part of the leſſees, for erecting ſuch new houſes or other build 
ings, and performing ſuch reſpective works and improvements, at the colt 
and charges of ſuch leſſees, within a reaſonable time to be in each caſe limited 
and appointed for that purpoſe, where ſuch houſes or buildings, or works 
and improvements, ſhall not have been previouſly erected or made. But 
no grant ſhall be made of any lands capable of ſurvey until a ſurvey ſhallbe 
had, and eſtimate be made of the improved annual value of the eſtate p- 
poſed to be granted by a ſurveyor to be appointed by the Treaſury or ſurveyor 


alſo to ſlate for what term of years it ſhall appear to him moſt beneficial for the 


to the quality and condition of the building then ſtanding upon ſuch ground, 
and of the buildings propoſed to be erected thereon. But where the tene 
ments propoſed to be leaſed, are of a fixed and unimprovable value, « 
where they are incapable of valuation by means of a ſurvey or inſpeclia 
or where they are of ſuch ſmall value, as not to be worth the expence of 


the Treaſury, without any previous ſurvey or eſtimate. 
The act further provides, that the ſurveyor-general ſhall every tit 
years, within thirty days after the commencement of the ſeſſion of pack 
ment, certify under his hand and ſeal to the king and both houſes of pa 
liament, what leaſes or grants of any part of the land-revenue of the eto 
ſhall have been made within that time, for what terms, and alſo the 200. 
value of the tenements and hereditaments compriſed in ſuch leaſes, 
turned on oath by the ſurveyors employed to ſurvey the ſame, and the 
nual value by the laſt preceding ſurvey thereof, (Where there ſhall baffe 
to be a former ſurvey or valuation thereof in the cuſtody or power d. 
ſurveyor-general,) what rents ſhall have been reſerved upon, and what | 
paid for every ſuch leaſe, and the conſiderations for making them; . 
alſo, ſo far as the ſame can be done, the rents and fines which were * 
lerved and paid upon or for the laſt preceding leaſe or grant of ſuch it 
ments or hereditaments. 2 : 
Although the above ſtatute of 1 Ann. c. 7. f 7. reſtrains the 1 
from alienating the hereditary revenues and duties thereby granted 
ſupport of the ciyil liſt, yet it does not diſable it from making ſuch 
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or leaſes of lands and hereditaments parcel of the duchy of Cornwall as it 
was authoriſed to make by ſtat. 12 W. 3. c. 13. or from granting away 
or reſtoring eſtates forfeited for treaſon or felony, ſeized upon outlawry, 
or taken in execution, Or from making cuſtomary grants or admittances of 
copyhold eſtates. And the ſtatute of 1 G. 3. c. 1. which carries the he- 
reditary duties to the aggregate fund, confirms and eſtabliſhes the above 
dauſes of the ſtatute of Queen Anne, 

The duty of 4 1-balf per centum ariſing from Barbadoes and the Leeward The act in 

| and irrevocable revenu ted to King Charles 2Þadocs 
Jſands, was a perpetual and irre e revenue gran 9 wh relied 
Il his beirs and ſucceſſors, originally by an act of the aſſembly of Barba- the r2th of 
deer, and afterwards by ſimilar acts of the aſſemblies of the other Britiſh Sept. 1663. 
Leeward Iſlands, charged upon all dead commodities the growth of the id: ſtat. 
Hands, ſhipped to any part of the world. It appears to have been grant- eras 8. 7 
ed in exchange for an acknowledgment of forty pounds of cotton per head, 3 
and all other duties, rents, and arrears of rent due to the proprietor or March! 902 = 
grantee of the above iſlands, for quieting the poſſeſſions of the inhabitants See debates 
of the illands, for a full confirmation of their eſtates and tenures, for hold- 8 
ing their ſeveral plantations to them and their heirs for ever in free and 23 wire: 
common ſocage, and in confideration of the great charges neceſſary. for x-95 upon 
maintaining the honour and dignity of his Majelty's authority there, the the penſions | 
publick meetings of the ſeſſions, the often attendance of the council, and RES 
the reparations of the forts and other publick charges incumbent upon the 8 — Fanny 
porernment. Theſe duties were, during part of King William's reign, Auckland 
appropriated with the other hereditary” revenues of the crown for the ſup- and Mr. 
port of the civil liſt, but were diſappropriated in the commencement of the Burke.— 
lucceeding reign, I his diſappropriation ſeems to have taken place in con- 3 1 
ſequence of an addreſs from the Houſe of Commons to the queen, ground- levy ken 
ed upon a petition to that Houſe from the merchants and planters of Bar- duties, by 
ſalker, praying that the duties may be applied to-the local purpoſes of the virtue of the 
and, with which, as it may be ſuppoſed, the queen promiſed a compli- 1 
But notwithſtanding this reſolution and addreſs of the Houſe of wa Foro. 

mmons, and conſequent declaration from the throne, theſe duties have iſlands 


d in fact been, or been conſidered to be, appropriated merely to the ſer. upon the 


8 —— — 


* ce of the iſlands, but are holden to be an entirely open fund, applicable pence we. 
ion dT © purpoſes, which the bounty of the crown may direct, or its neceſſities 4 fully 
8 85 5 diſcuſſed in 


8 | . the caſe of 
dell and Hall, Cowp. 204. That caſe was as follows: The iſland of Grenada ſurrendered 
P aptulatiog in 1962, and, with its dependencies was finally ceded to Great Britain by the 
ane treaty of peace at Paris on the 10th of February 1763 The chief ſtipulation material 
de preſent purpole in favour of the inhabitants, as well by the treaty as by the articles of ca- 
Mation, was th 8— That, as they would become, by their ſurreuder, ſubjects of Great Britain, 
| ud enjoy their properties and privileges, and pay taxes, in like manner as the reſt of his 
A lubjecks of the other Britiſh Leeward Iſlands. The iſland and its independencies being 
= a Britiſh colony, one of the firſt meaſures of government was to iſſue a proclamation 
* great ſea], bearing date the 5th day of October 1763, wherein, amongit other things, 
cared, © That the king, by letrers patent under the great ſcal, had given expreſs power 
T0 to the governor, as ſoon as the ſtate and circumſtances of the colony would admit 
uh the advice and content of the council, and the repreſentatives of the people, to 
2 and ordain laws, ſtatutes, and ordinances, for the good government thereof, 
* ay be agreeably to the laws of England, and under ſuch regulations und reſtrictions 
©9 in the other Britiſh colonies ** This proclamation was followed by another, dated 
el 1764, inviting purchaſeis upon certain terms and conditions. The governor 
ne ve been appointed, was General Melville, whoſe commiſſion however did not bear 
ith — of April 1764, and the aſſembly which he was direQed to ſummon, met for the 
795. But before that time, indeed before the departure of the governor from Eng- 


Parent Were ifſued under the Great Scal, bearing date the 2oth of July 1964, ho 
ter 
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aff 
aſter reciting, that the above duty of 4 1-half per centum was ble in Barba ; 
125 Leeward iſlands; and the expediency and importance Pas 1 other Nn 2 Ire. 
ould take place in Grenada, orders and directs, by virtue of the prerogative royal, that from and 
after the 29th day of September then next, the duty of 4 1-half per centum in ſpecie ſhould be raiſed 
and paid to the king, his heirs and ſuccefſors, upon all dead commodities, the growth and 
duce of Grenada, that ſhould be ſhipped off from the ſame, in lieu of all cuſtoms formerly 10 
the French king. The queſtion therefore ſubmitted to the court was, Whether it was gia 
to the crown, under the above circumitances, to levy this duty merely by virtue of the p 
tive royal? The determination of the court was againſt the crown, but it reſted ſolely on the ci. 
cumiſtance of the proclamations of October 1763, and March 1764, bring of prior date to the le. 
ters patent, by which means the king had precluded himſelf from the exercile of legiſlative auths 
rity over Grenada, beſore the letters patent were iſſued. ** Through inattention,” faid Lord 
Mansfield, of the king's ſervants, in inverting the order in which the inftruments ſhould bam 
« paſſed, and been notoriouſly publiihed, the laſt act is contradictory to, and a violation of the 
« firſt, and is therefore void ; and the duty can only now be levied, by an act of the aſſembly of 
« the iſland, or by an act of the parliament of Great Britain.“ But, although the queſtiou in thy 
caſe was immediately determined upou the inverſion of the order of the inſtruments, yet the noble 
and learned Judge, in delivering the judgment of the court, went very fully into the law im 
the ſubject. His Lordſhip ſtated theſe fix propoſitions as clear, and in which the counſcl on both 
lides were perfectly agreed: 1ſt, A country conquered by the Britiſh arms becomes a dominion 
of the kiug in right of his crown; and therefore neceſſarily ſubje& to the legiſlature, the parla- 
ment of Great Britain. 2d, The conquered inhabitants once received under the king's prote d 
become ſubjecta, and are to be univerſally conſidered in that light, not as enemies or aliens. ;4, 
The articles of capitulation upon which the country is ſurrendered, and the articles of peace by 
* Which it is ceded, are ſacred and inviolable, according to their true intent and meaning. gi 
The law and legiſlative government of every dominion .cqualiy affeRs all perſons and all prope 
ty within the limits thereof; and is the rule of decifion for all queſtions which ariſe there. Who 
ever purchaſcs, lives, or ſues there, puts himſelf under the law of the place. An Eugliſhman in 
Ireland, Minorca the Ifle of Man, or the Plantations, has no privilege diſtin from the natives. 


sth, The laws of a conquered country continue in force, until they are altered by the conquetor: 
the abſurd exception as to Pagans, mentioned in Calvin's caſe, ſhews the univerſality and antiquity 
of the maxim. For that diſtinction could not exiſt before the Chriſtian æra, and in all probabib ! 
ty aroſe from the mad enthuſiaſm of the Cruſades. 6th, If the king, that is, the king withou fa 
the concurrence of parliament, has a power to alter the old and introduce new laws in a conquet- q 
ed country, this legiſlation being ſubordinate, that is, ſubordinate to his own authority in park 5 
ment, he cannot make any new change contrary to fundamental principles ; he cannot exempt af 
inhab.tant from that particular dominion ; as, for inſtance, from the laws of trade, or from tt la 
power of parliament, or give him privileges excluſive of his other ſubjeQs; and ſo in many obe th 
inſtances which might be put. As to the queſtion, Whether the king had of himſelf the pont u ta: 
ſubſtitute the preſent du ics inſtead of the impoſts formerly paid to the French king, between tn 1 
' 10th February 1963, the day the treaty of peace was ſigned, and the 7th of October 1753, U | 
day on which the firſt proclamation bears date, his Lordſhip ſaid, © It is left by the conſtitution! on 
* the king's authority to grant or refuſe a capitulation ; if he refuſes, and puts the inhabitans! the 
* the ſword, or exterminates them, all the 3 belong to him. If he receives the iohabitin the 
© under his protection, and grants them theit property, he has a power to fix ſuch terms# ma 
« conditions as he thinks proper. He is intruſted with making the treaty of peace: he may 1 " 
up the conqueſt, or retain it upon what terms he pleaſes. "Theſe powers no man ever difps 
neither has it hitherto been controverted, that the king may change part or the whole a pat 
law or political form of government of a cooquered dominion.” His Lordſhip then wen! def, 
the hiſtory of the conqueſts made by the crown of England, and in the courſe o his ipquirf te thin 
notice of the opinion delivered by Sir Philip Yorke and Sir Clemeat Wearge reſpectintz Jam dn, 
In 1722 the aſſembly of that iſland bein vue bog it was reſeried to thoſe two great la he 4 bon 
to know. what could be done if the aſſembly ſhould obſtinateiy continue to withhold all l | 
al ſupplies.” They reported thus: If jamaica was ſtill to be conſidered as a „ wor 
* king had a right to levy taxes upon the inhabitants; but, if it was to be conſidered in ö te | 
« light as the other colonies, no tax could be impoſed on the inhabitants, but by 0 nh! og 
ifland, ot by as. att of parliament.” * 
The forfeited eſtates in Scotland, which were annexed to the crown by -h 
the ſtatute of 25 Geo. 2. c. 41. are diſannexed therefrom by the ſtatute of * . 
24 G. 3. /eff. 2. c. 57. for the purpoſe of enabling his Majeſty to grant them ther, 
to the heirs of the former proprietors. | ume 
(There Ko! fy 
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(There ore three) Orants of the crown lands are now reſtrained by ſtat, Ann. c. 7, Jupra, 
e | - | age 20 
(That ns new) But quære of this, for where the queſtion was, Whether an addition — the ola 
focking-frame was the ſubject of a patent? Lord Mansbeld ſaid, that if the general queſtion 
of law, viz. chat there can he no patent for an additi. n, be with the defendant, that was open on 
the record, and be might move in arreſt. of judgment; but that the objection would go to repeal 
a\meſt every patent that was ever granted: there wes a verdict for the plaintiff, and 5col. da- 
es; which was acquieſced in. tt. We ' 
And fince that caie, it hath been the generally received opinion in Weſtminſter-Hall, that a pa- 
tant for an addittun is good. But then it muſt be for the aiditron only, and not lor the machine 
100, 2 H. Bl 469. and Rex v. Euce, Sitt. Weſt. Mich. 1785, ceram Buller, J: Bull. N. P. 
75. laſt edition. f 


„ I ER 


(/t ir bd)” This notion is now exploded. 


* 


(Aae invention) 2 H. Bl. 491. S. C. cited by Eyre, C. J. 


4 

a (Janes invent) It will not be void, if the perſon who has learut it, has not diſcloſed it, 

4 

ty (If « Perſon) Where a patentee brings an action on his patent, if the novelty or effe& of the in- 
02 vention be diſputed, he muſt ſhew in what his invention conſiſts, and that he produced the effect 
1 propaled by the patent in the manner ſpecified. Slight evidence of this on his part is ſufficient. 
by and it is then incumbent on the defendant to falſify the ſpecification. Per Buller, J. 1 Term 
{tt Rep, 607. : | 4 

* 

an [t will not impeach the validity of a patent that another perſon firſt made 2 H. Bl. 
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taught to do the thing for which the patent is granted, by following the di- Bull N. ß. 


ding 


Morris v. Branſom, Sitt. Weſt. E. 1776. Bull. N. P. 26. 
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ding words it would be to be calcined, which would not anſwer, as fuk 
was neceſſary. 2dly, That it directed any kind of foſil-ſalt to be taken 
. Whereas only one kind of foſil-falt, namely, ſa! gem, would anſwer the ny 
poſe, becauſe it muſt be a marine ſalc. 3dly, That all the things together 
did not produce the effect; for the patent was to do three things, but thi 
produced but one only. Theſe were allowed to be decifive objections to 
the patent, and that it was void. Y 
, The above act of parliament having excepted only patents of the ſok 
: working or making any manner of new manufafures, it hath been ſaid tha 
the foundation of all patents muſt be the manufacture itſelf ; that there can 
be no patent for a mere principle, nor for the mere application or mode af 
doing a thing, for a method only, without having carried it into eſſed, 
and produced ſome new ſubſtance. On the other hand it hath been ſaid, 
that though there can be no patent for a mere principle. yet for a principle 
ſo far embodied and connected with corporal ſubſtances, as to be in a con- 
dition to act, and to p:oduce effects in any art, trade, myſtery, or manul 
| occupation, there may be a patent; that a method may of itſelf be the ſub 
4... ect of a patent: that Mr. Hartley's patent was ſolely for a method of ſeci- 
4 a ring buildings from fire : that it was not for making the plates of iron, for 
"thoſe were in uſe before: that it was not for the effect produced, for tha 
woas merely negative; but it was for his method of diſpoſing the plates of 
iron ſo as to produce the Jarenn effect: that new methods of manufadur- 
ing articles in common uſe, for which a variety of patents have been grants 
ed, where the ſole merit and the whole effe& produced, are the ſaving of 
time and e pence. and thereby lowering the price of the article, and intro- 
? / ducing it into more general uſe, may be ſaid to be manufadures in one of 
a. the common acceptations of the word, as we ſpeak of the manufactoꝶ of 
glaſs, or any other ching of that kind: that the patents in theſe caſes cat- 
not be for the effect produced, for it is either no ſubſtance at all, or, what 
is exactly the ſame thing, as to the queſtion upon a patent, no new ſubſtance, 
but an old one produced adyantageouſly for the publick : that it canoot be 
for the mechaniſm, for there is no new mechaniſm employed: it mult 
then be for the method; that is, in the words of Lord Mansfield, for 
method detached from all phyſical exiflence whatever. Such were fone 
of the topicks of argument diſcuſſed in the court of Common Pleas 1 
the following caſe, upon which the judges of that court were equally d- 
vided. ; 
Boulton A patent was granted to the plaintiff Watt for a new. invented method d 
8 leſſening the conſumption of ſteam and fuel in fire engines. The ſpecies 
II. BI. 463. tion lated, that the method conſiſted of certain principles, and deſcribed the 
In conſe- mode of applying thoſe principles to the purpoſes of the invention. And 
2 of an act of parliament, reciting the patent to have been for the making and 
vo e vending of certain engines invented by. Watt, extended to him for a loge 
je rs 5 * term than fourteen years, the privilege of making, cogſlrudling, and {ello 
court, of the ſaid engines, Ihe jury found that this invention was a new and 1 
Common ip vention, and that the privilege veſted in Wart and his aſligns by the 20 
Pleas upon parliament was infringed by the defendant as charged in the declatatos 
1 — They alſo found that the ſpecification was of itſelf ſufficient to enable 1 mc 
wards mov- chanick acquainted with the fire engines previouſly in uſe, to conſtruct 
ed to diſ. engines producing the effect of leſſening the conſumption of fire and ſteus far 
ſolve che in- jg fire-engines, upon the principle invented by the plaintiff Watt. 
; 8 queſtions propoſed for the opinion of the court were, iſt, 
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the patent was good in law, and continued by the act of parliament? 2d, es 
* ,* . * * » * 0 tai 

Whether the ſpecification. was in point of law ſufficient to ſupport the pa- — > 
tent ? of trying the 

; . ying 
validity of the patent in an action; but the Chancellour ſaid, that there muſt be another action, 
and that the injunction in the mean time muſt be continued, and that he could not impoſe any 
terms upon he patentees in bringing the action. 3 Vez. jun. 140. Accordingly, another action 


with nominal damages. 
' 2 Page 208 
fragte! But, if there was no certain authoꝶ the property would not be the king's, 


but common. 4 Burr. 2402. 


n 


(In the 15 year) It was this Colonel Atkins, who upon this occaſion invented the fidion that 
printing wa-a flower of the crown acquired by H. 6. by purchaſe, the firſt printer in England 


— 
— 


113. | 


But, notwithſtanding the above deciſions, this prerogative right to the 10 Mod. 
printing of almanacks was ſtrongly inclined againſt by the court of King's * 

Bench in the caſe of the Stationers Company againſt Partridge. No judg- Soo 
ment indeed was given in that caſe, but it ſtood over, that the company 2 Bl. Rep. 
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of might ſee if they could make it like the caſe of the Common Prayer Book, 1004. In 
fur whether they could ſhe w that the right of the crown had any foundation in conſe. 

10t- property ; and it was never moved afterwards. However, in a later caſe 1 
p of of the Stationers Company againſt Carnan, the queſtion hath been again on, an a& 
lo- brought forward, and the right of the crown to make ſuch excluſive grant was paſled, 
e of to the company hath been expreſsly denied by the court of Common Pleas which, after 
y of vn a caſe ſent out of Chancery for their opinion. « that the 
ns ; power of 


* granting a liberty to print almanacks and other books was heretofore ſuppoſed to be an inherent 
Iglu the crown; and that the crown had, by different charters under the great ſcal,granted to 
* the Udive ſitics of Oxford and Cambridge, among other th ngs, the privilege of printing alma- 


ot de * racks; and that the Univerſities had d. miſe! to the Company of Stationers of ihe city of Lon- 
muſt * don, their privileges of vending almanacks arid calendars, and had received an annual ſum of 
6 00 * ave tho ſand pounds and upwaids + a conhideration for ſuch privilege ; and that the ſum ſo 
ſome  feceived by them had been laid cut and expended in promoting different branches of literature 

4 * and ſcience, to the great increaſe of religion and learning, and the general benefit and advan- 
«1 4 lave of theſe tea me; and that the privilege or right of printing almanacks had been, by a late 
ly dy C Gciliag at law, found to have been a common right, over which the crown had no controul, 


vdcouſrquently the Univerlities no power to demiſe the ſame to any particular perſon or body 
ol men, » hereby the payment ſo made tv them by the Company of Stationers had ceaſed and 
een diſcontinued ;“ enacts, that 500“. a year ſhall be paid to each of the Univerſities, out of the 
ws ariſing by the duties upon alaracks. Stat. 21 G. 3. c. 56.4 10. 


And la the caſe of Baſkett v Univerſity of Cambridge, the prerogative right 1 Bl. Rep, 
pating acts of parliament was ſanctioned by a decifion of the court of 195-2 Burr, 
looge! U Bench. That caſe arcſec upon a bill bled by the plaintiffs for an in- 961, 
 ſelkog on to rellrain the defendants from printing or ſelling a book, entitled 


} wie An exact Abridgment of all the Ads of Parliament relating to the Ev. 
e at on Beer,” Cc. Both parties claimed under letters patent from the 
arauo on, the plaintiffs as the king's printers, The court were of opinion, 
em at during the term granted by the letters patent to the plaintiffs, they were 
q bi mo the right of printing acts of parliament, and abridgments of acts 


nt, excluſive of all other perſons, not authoriſed to print the 
pnor grants from the crown. But they thought that by the letters 

n panted to the Univerſity they were 1\ TRUSTED with à concurrent 

Dd 2 authority 
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was brought in the court of Common Pleas, which came on to be tried at the fittings in London 
Dec 15th, 1796, before the Lord Chief Juſtice Ie, when a verdict was found ſor the plaintiff 


having been brought to Oxford by Archbitbop Bourchier, at that king's expence. 1 Bl. Rep. 
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authority to print acts of parliament, and abridgments of acts of parliame tt, 
within the Univerſity, upon the terms in thoſe letters patent. 
And the following caſe eſtabliſhes the excluſive right of the crown to 
print acts of parliament and books of divine ſervice beyond all controver. 
, ſy- We are enabled to lay before our readers the judgment of the cour 
as delivered by the Lord Chief Baron Skinner. 

Eyre and This is a caſe in which Charles Eyre and William Strahan are plaintify, 
= KT 4 and T _ Carnan is the defendant. OT, | 
ur- This bill was brought to reſtrain the defendant from printing and 
—_— liſhing a Form of ke which had been ordered by 5 Mateſly «7s 
7th, 1781. read in all churches; and for an account of the profits which have ariſen 

from his ſale of it. £4. NR ns 

The bill ſtates, that the plaintiffs held the office of king's printer, 
which was granted the 19th of December, the ad of King George the Fir, 
to John Baſtett for 30 years in reverſion after two terms which were then 
exiſting, the laſt of which expired the 2 1ſt of January 1970, when the 
grant to Baſkett took effect in poſſeſſion. The grant, which was read, in- 
ports to be a grant to 7obn Haſteit of the office of Printer to his Majeſty, 
and his ſucceſſors, of (among other things) all Bibles and 'Teſtaments i 
the Engliſb language; and all Books of Common Prayer and Adminilts 
tions of the Sacraments, and other Rites and Ceremonies of the Church 
of England, in all volumes whatſoever heretofore printed by the king's 
printer, or to be printed by his command ; and of all other books which 
he, his heirs or ſucceſſors, ſhould order to be uſed for the ſervice of God 
in the Church of England. | | 
The intereſt in this grant was aſſigned by Baſtett to John Eyre, under 
whom the plaintiffs claim the benefit of it; the plaintiff Eyre io tvo- 
thirds, and the plaintiff HHraban in the other third, 

The bill ſtates, that in December 1779 a Form of Prayer was ordered 
by his Majeſty to be uſed in all churches and chapels throughout Eaplai 
and Wales upon the 14th Feb. 1180; that it was printed by the plaintiſt, 
and a ſufficient number thereof -circulated for ſale at fixpence each, 
2 was a reaſonable price, and at which they had been 

old. | | 

That the defendant Carnan had printed and ſold a great number df 
them; and upon this ground the plaintiffs pray an ipjunction and accoutt. 
The defendant Carnen, in his anſwer, admitted the printing and ſelbng, 
and he ſubmitted to an account if the plaintiffs had the excluſive right d 
printing ſuch Form of Prayer. | ; | 

An injunction was granted upon filing the bill to ſtop the public 
tion. N 

The queſtion now is, Whether the court ought to direct the accu 
which is prayed by the bill, for as to the continuance of the injunchon 
foch a cafe, it is a mere matter of form? 

Tuo objectious are made by the defendant to this part of the relief: One 
is, that the price for which the plaintiffs have fold it was nota feats 
price; the ſecond, that the right is doubtful. 

As to the price, though it is proved that it might be afforded at 2 c 
er rate, yet it is likewiſe in proof that the price which has been taken | 
the plaintiffs is the ſame which had been uſed to be taken for like Fort 
of Prayer ſo printed ; and therefore we think this not a ſufficient ground 
denying the account. | 
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The next objection is to the plaintiffs? right. It has been ſaid that courts 
of equity never proceed in ſuch caſes to decree accounts but upon clear and 
undoubted rights. HG 

That the preſent right, if it be one, has never, received the ſanction of 
any legal determination. That though in the great queſtion concerning 
literary property the Judges conſidered and treated the excluſive right of 
the crown to print acts of ſtate and books of divine ſervice as an acknow- 
ledged right, yet they put it upon different grounds, ſome upon the grounds 
of prerogative, others upon th ground of property ; and as it is now de- 
termined that property cannot be the ground of ſuch a right, the right it- 
ſelf conſequently becomes doubtful. In the argument of the queſtion re- 
ſpecting literary property in the Houſe of Lords, in the caſe of Millar and 

Taylor, it was aſſumed by all the Judges that the king's copy-right conti- 
oued after publication, and from thence ſome of them drew arguments in 
ſupport of that right of an author after publication, inſiſting that property 
in the compoſition was the foundation of both ; others denied that proper- 
ty, in the ſtrict legal ſenſe of the word, was the foundation of the right of 
the crown ; but they all agreed that the crown had this right. The right 
therefore ſeemed to have been in effect recognized and eſtabliſhed in this 


« memorable caſe by the unanimous opinion of the Judges, though they dit- 
n fered reſpeQing the origin of it. This is certain reſpecting ſuch origin, 
' that it has ever been a truſt repoſed in the king, as executive magiſtrate, 


and the ſupreme head of the church, to gromulgate to the people all thoſe 
tiril and religious ordinances which were to be the rule of their civil and 
religious obedience. "There are traces of the ancient mode of pramulga- 
ing the ordinances of the (tate yet remaining to us, ſuited to the gloami- 
nels of the times when few who heard them could have read them g the 
king's officers tranſmitted authentick copies of them to the ſheriffs, who 
cauſed them to be publickly read in their county court, When the de- 
mand for the authentick copies began to increaſe, and when the introdudli - 
on of printing facilitated the multiplication of copies, the people were ſup- 
pled with copies by the king's command by his patentee. This ſeemed a 
ery obvious and reaſonable extent of that duty which lay upon the crown 
to furniſh the people with the authentick text of their ordinances. Our 
courts of juſtice ſeem to have ſo conſidered it when they eſtabliſhed it as a 
ne of eridence, that atis of parliament printed by the king's printer ſhould 


want. 1 
I te deemed authentick, and read in evidence as ſuch, As to the promul- 
jt of jon of religious ordinances by the king's command, or by his patentee, 


Nis not to be expected that inſtances ſhould be found of the execution of 


merall eccleſiaſlical matters in this kingdom. It appears, however, by\a 
Fun made in the 34th year of King Henry the Eighth, to Richard Grafton 
ud Edward Whitchu: #2 of the ſole right of printing the Maſs-book and 
uin othet books of divine ſervice, that ſuch books had never at that time 
| ten printed in England, but had been brought into this kingdom from 
ſoabe weer countries, probably from Rowe z though, as the grant recites, print- 
Aust that time arrived at great perfection here. Ibis grant, which 
late the 28th January, the 34th year of Henry the Eighth, is to be 
this Rymer, vol. 14. p. 766. The period between the time of the re- 
uſhment of the ſupremacy of the crown and the completion of the Re- 
under Queen Elizabeth, conſidering the fluctuating ſtate of religi- 
8 vn not likely to afford, and in fact has not afforded, any inſtance ob 
g care of the crown in printing books of divine ſervice, 


this truſt by the crown during the papal uſurpation of the ſupreme authority 
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their appoin ment reſpect.yely . or, in the univerſities, by the Chancellour, or Vice- Chance 
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except that which J have alluded to, and which I hare referred to chieſy 
to ſhew how the demand of the publick for ſuch books had been ſupplied 
before that time, namely, from foreign countries, and under the direQiog 
of a foreign power; but in the firſt year of Queen Elzabetb, the excl. 
ſive right of printing books of divine ſervice was. inſerted in the fame 
tent with the right of printing the acts of parhament, which had ſome time 
before been granted, and from that time they have been regularly pranted 
together, and enjoyed by the king's patentee. Long uſage, referable to 
ſuch an origin, ought not to be ſhaken' light, if there was no authority to 
ſupport it; but in the caſe of Bajkett againſt the Univerſity of Canbricht 
the right of printing acts of parliament received the ſanction of the coun 
of King's Bench ; and in the caſe of Millar and Taylor, before alluded 
to, both the rights, as well that reſpecting acts of parliament as that re 
ſpeRing books of divine ſervice, were fully acknowledged. The privilege 
of the patentee has in fact been always executed with the excluſion of all 
other printers : it is therefore, in conſideration of law, a monopoly; bu 
it is a monopoly ſupported by long uſage, and ſtanding upon very ſpeci 
grounds of neceſſity and publick utility; for it is of manifelt publick utility 
to place in proper hands the right of ſuch publication, as well upon account 
of the abe care and ſuperintendence which a truſt of ſuch importance 
neceſſarily requires, as becauſe the excluſive right of doing or authoriſng 
any acts in which the publick is intereſted implies an obligation to exercik 
that right in ſuch manner as to anſwer the purpoſes for which it was gives; 
and, conſequently, the righe now in queſtion impoſes upon the crown u 
obligation to publiſh and diſperſe as many books of divine ſervice as the it 
tereſt of religion and the demands of the publick require. It appeay 
then, that the right claimed by the plaintiffs, under the grant to Jobs 
Baſktett, is founded in publick convenience, is ſupported by lon ulage, 
and that it has been acknowledged by the unanimous opinion of all the 
Judges. Under ſuch circumſtances, we think it is not now to be cools 
dered as a doubtful right. If it is not doubtful, the plaintiffs are entided 
to the account which is prayed ; and which the court mult accordingly de. 
cree. It is a matter of form to direct the continuance of the injundios; 
for in a caſe of this kind there is an end of all the effects of it; the dee. 
dant, therefore, muſt be decreed to account according to the prayer d 
the bill; and as the defendant has by thus printing the books of divine 2 
vice invaded the rights which the plaintiffs and the king's patentees ban 
been long in the uninterrupted poſſeſſion of, the account muſt be wi 
coſts. ; A A p a 
Page 210 N | 
(The Statute 14 Car. 2.) By this ſtatnte (which expired 2 it was enacted, that vo ff 
vate perſon whatſocver ſhould print or cauſe to be printed any book or pamphlet, un eſs tht {98 
ſhould be firſt enteced in the book of the Regiſtrar of the Company of Stationery in London ; 0 
cept acts of parliament, proclamation, and ſuch other hooks and papers as ſhould be 4p Pom 
to be printed by virtue of the king's 1121 manual, or under the hand of one of the Secretuies" 
State; and unleſs the ſame ſhould he firſt licenſed by the ſeveral perſons there'n directed; 
to ſay, all books concerning the common law were to be print by the allowance of the 14 
Chanceliour, the Lord Chief Juſtices aud Lord Chief Baron, or ve pf them of hiſtory concem 
ing the ſtare of this realm, vr other books concerning any affairs of ſtate, by one of the Secret 
of State; of heraldry, by appointmen: ofthe Earl Marſhal, or, if there ſhould be no Earl b; * 
then by two of the Kings of Arms; all other bouks, whether of divinity, phy fick, philoſoph), 
other ſcience or art whaitoever, by the Archb.ſhop of Canterbury, or Biſhop of London, at 


nere, prov ved tha! the faid Chaucellours or Vice - Chancellours ſhould not meddle ork 
lo h of common law, or matters of Rate or government, nor any book the right ＋ 
which ſoicly and properly beionge i to any particular perſon. And the printers were 2 pat 
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declare the name of the author if requirsd. But there wasa proviſo, that nothin 
— _ extend to infringe any the juſt rights and privileges of . of the ſaid Univerſ- 
ties, touching the licenſing or printing of books therein; nor ſhould extend to prejudice the juſt 
rights and privileges ranted by the king, or any of his royal predeceſſors, to any perſon or per- 
ſons under the great Gal or otherwiſe, but that they might exerciſe ſuch rights and privileges ac · 


cording to their reſpectire grants. 


(By the $ nn.) For the property does not veſt before the book is regiſtered, 2 Atk. gg, 
Kee alſo ſtat, 15 G. 3. c. 54. 96. | | | 


And the act further direQs, that, if at the end of that term, the au- 
ther himſelf be ſtill living, the right ſhall then return to him for another 
term of the ſame duration. 

[t was determined by the court of King's Bench in the great caſe of 4 Burr. 
Millar v. Taylor, J diſſent. that an excluſive right in authors exiſted by the 2303. 


common law. But afterwards in the caſe of Donaldſon v. Becket, before 7 
the Houſe of Lords, which was finally determined 12th February 1774, it 34 
was holden, that no copy · right ſubſiſts in authors after the expiration of the v7 
ſeveral terms created by the above ſtatute of Queen Anne. In conſe- b 
quence of this deciſion an act was paſſed in the following year for ena- 8 . 1 0. 1 
/ bliog rhe two Univerſities in England, the four Univerſities in Scotland, 3. c. 5. 1% 
s and the Colleges of Eton, Weſtminſter, and IV inc heſler to hold in perpe- 1 
tuity their copy - right in books given or bequeathed to them by authors, = 
p or their repreſentatives, upon truſt that the profits ariſing from the print- 1 
- ng or reprinting of ſuch books, ſhall be applied as a fund for the advance- 6 
g ment of learning, and other beneficial purpoſes of education. 723 
5 Although a plaintiff ſhould eſtabliſh his right only as to a part of a Carnan v. 7 
1 work, yet the court of Chancery will grant an injunction to reſtrain the Bowles, 79 
he publication of ſuch part, If an author has fold all his intereft in the copy- 2 Br. Ch, £7 
night, he has no reſulting right at the end of the firſt fourteen years, as =P ö iz 
5 aainſt his own aſſignee, and will be in- joined from re · publiſting. N ö 0 
7 If there are ſeveral invaGons of a copy - right by different perſons, the Dilly v. 3 
" * Up cannot join them all in one bill, but muſt file ſeparate bills againſt — 62 i 
5 dee farther on this point, tit. “ Injunction, “ vol. 3. 194. 1 
er d (41 the kin . Whether the king, proceedin and with the advice of parliament, in in 0 1 
e ſer Alesis E e of w — a þ under Wepa protection of ha hg; and __ — : 17 
hae tbder:d to be deceived in his giaut? 2 H. Bl 500. HY 
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Le king granted to a ranger of a foreſt all manner of wood blown or Attorney- ih 
"ws down by the wind, and all dead wood, and the boughs and branches General v. 


My * and wood in the fareſl, cut off ar thrown down, and bauſe · bote and — j 4 9 

he * * le, for himſelf and the foreſters and keepers. It was adjudged, that 593. 42 

wb | " theſe words, branches cut from trees felled for his Majeſty's uſe did 1 

1 TY 

| The king ma t 2 : : Mayor of =o 
1 — 4% grant the duties of a port to a ſubje& in conſideration of 7 7 = 
c | . Horner, 125 12 
N. alſo Mayor of Exeter v. Trimlet, 2 Wilſ. 95. ; and Mayor of Yarmouth v. Eaton, 4 
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emption from being preſſed; becauſe in the crown alone lies the oer of ifluing preſs-warrants, 


8 '$ 
(48 ) 


- - - - 


(A) The Duties and Offices from Which certain 

Perſons by reaſon of their Privilege are er: 

„ . 
Page 216 


(The king's ſervants) It is an eſtabliſhed rule of law. that the king cannot grant an exemption 
from any duties but thoſe he has a title to impoſe; and which are perſonal to him, aud diſtind 
from the general intereſt of the realm, 2 Roll. Abr 198. K pl. 1. 202, T. pl. 2. Cherefore 
where a itatnte enacted, that the lord lieutenants of the ſeveral counties ſhould “ charge any 
« peiſon with horſe and ams for the county where his eſtate ſhould hie, towards the mainte- 
nance of the militia, ,it was, holden, that a charter granted to the College of Phyſicians, exempting 
the members “from bearing or p:ovid'ng acms to ſerve in the mi'itia in London and Weſtmm- 
* ſter, or the ſuburbs or within ſeven miles thereof,” did not exonerate one of the members from 
the charge, though his eſtate lay within ſeven miles of London. Sir Hans Sloave v. Lord Wi. 
liam Laulet, 8 Mod. 2. But it ſhould ſeem, that ir is competent to the crown to grant an et. 


Cowp. 520-1. 
Page 217 . 

(It ſcems] But the equity of this a &, it ſhould ſeem, does not extend to other phyſicians rot 
menticned in it. 2 Hawk. P. C. c. 10 $ 44, 
Page 218 | 


(Doctor Lee] The like point was determined in the vicar of Dartford's c:ſe, 2 Str 1195, more ful 


\ 


0 
reported in Andr. 353. under the name of Chambers caſe. The court in delwer.ng their judg- Fror 
ment in this laſt caſe ſaid, that upon the authority of Dr. Lec's caſt, and 6 Mod. 140, (1%, ( 
they were clearly of opinion, Mr. Chambers, the vicar, was not coinpellable to exerciſe the of- 
fice: the firſt caſe beivg directly in point, and ſtanding upon both the rea.ons given in the books; hea 
and the other being contrary to the diſt;n&.on taken between an cflice-at common law, and un- pry 
der act of parliament. And Lee, C. J. added, that the uſage which had been cfcred of ſeveral auth 
clergymen haying actually ſerved the office ſince Dr. Leę's cate, had no influence on the preſent ea 
queſtion ; ſor the exemption being claimed as a privilege, any perſon entitled to it may certainly 
waive it, if he pleaſes. | A , 
e 
(A wiito By 1 W. & M. e. 18. © 11 diſſenting miri ers, and by 31 G. 3. c. 32. Roman Ce- equal 
tholick WED are under certain coud.tions,'ex.mpted frum ſerving all cunty, ward, and , of- ＋ 
fices, and therefore a (li yman of the church of England may be ſuppoſed to be exempted; for of 
it cannot be imagined, that the legillarure meant to confer greater privileges upon ſefaria, than Gen 
the reoular clergy were underſiond to poſſt ſs: but there does not appear to be any adjudged calt in thy 
preciſely to une point. See note to laſt edition of 6 Mod, rs. Vent 
PX - . | ; do, 
(inthe caſe) Heaton's caſe, Barnes, 1143. 8. P. But, ſince the 2 G. 3. c. 20 5 42. the ne = 
litia acts baving allowed à commurayion of f.rvice into a payment of 10/. it hath been holden, thit pa 
an attorney is not entitled to his writ of privilege to exempt him from ſerving in the mili in, 3 


being no longer deemed to be @ perſenal ſeryice. upon which ground alone he could be entiticd b 
it. . Gerard's caſe 2 Bl. Rep. 1123.—By 26 Ge. 3. c. 179. $ 27. No peer of the realm, nt 
« any perſon who ſhall ſerve as a commiſſioned officer in any regiment, troop, or company 1? 
„ his Majeſty's other forces, or in any one of his Majeſt7's caſtles or forts, nor au non · c mmi 
« ſionęd vfhcer or private man. ſerving in any of hs Majeſty 's other forces, nor any con m 
« fjoned officer ſer ing. or who hath ſerved four years in the militia, nor any perſon being 
« member of either of the mniverfitie , nor any clergynian, nor any teacher of any ſeparate cong'te 
& vation, nr avy conſtable or other penee-officer, nor any orticled clerk, apprentice, ſeamany or 4 
« faring man nor any perſon muſtercd, trained, and doing duty, or r ed in any of h « Mzjelty' 
« docks or dockyarus for the ſerv.ce thereof, or employed and muſtered in his Majeſty's ſervice in 

« Tower of London, Wcolwich Warren, the ſeveral gun-wharfs at portſmouth. or at the * 
4% fal powder - milla, powder maꝑazines, ar ot her ſtorchouſes belonging to his Majeſty under the a 
« re ion of the Board of Ordnance, nor any perſon being free of the Company of Waterme" . 
« the river Tham s. nor any poor man who has more than one child horn in wedlock, ſhall 


« able to ſerve perſonally, or provide a f..bitute to ſerve in the militia; and no ney 
* + 5 9 
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Us ny, or by ſubſtitute according to the direction of this, or any former act, ſhall 
« 5 —_ 1 5 2 until by rot ation it ſhall come to his turn: but no perion who has 


« ſerved only as a ſubſtitute ſhall by tuch ſervice be exempted from ſerving again, if he mall be 
« choſen by ballot | | 


An attorney, it hath been holden, is exempted by the privilege of che e * 


court to which he belongs, from ſerving the office of ſheriff in a corporati- v. Berry. 
on; though he be a member of the corporation, and reſident in the cor- 4 Burr. 
porate too, before and when he is admitted an attorney. 5 ; . , 
4. who was a juſtice of peace, and reſided at Blactheath in Kent, and 1 
in London, being appointed conſtable in London, moved for a writ of privi- aie 2 8 r. 
lege. But the court denied it, ſaying they had nothing to do with it, but 698. 
the proper method was under the ſtatute of Car. 2. to apply to the ſeſſi- 
ons. 
Barriſters are conſidered as exempt from ſerving the office of Per Lord 
herif Mansfield, 
| 4Burr. 2114 

It is permitted by 1 V/. & M. c. 18. and 31 C. 3. e. 20: to diſſenters 
and Roman catholicks to ſerve the office of conſtable by deputy. 

The officers of the exciſe and cuſtoms claim, and have been allowed in Anſtr. 216. 
ſereral inſtances, their writ of privilege from the court of Exchequer, as 
officers of the court, to be diſcharged from officers. One of theſe writs 
of privilege, that are now in uſe, was ſettled by Lord Chief Baron Comyns 
himſelf, 
do, the foreign appoſer was allowed his writ of privilege to exempt him Harriſon's 
from ſerving the office of conſtable. caſe, Bunb. 
One Martin, who was deputy to the uſher of the euſtoms, being choſen "4 Dog 
head-borough for Weftham in the county of Eſſex, moved for a writ of Lloyd. 
privilege to diſcharge him from that office, which was granted. Upon the Buub. 285. 
athority of this precedent it was moved for a writ of privilege for the chief 
xcountant to the commiſhoners for victualling the navy, who was choſen + 
churchwarden of the pariſh of Saint Botolph, Aldgate, nis attendance upon 
the king's buſineſs and the revenue of the crown being, it was urged, 
qually concerned as in the other caſe: But the court thought this caſe 
bt like the other caſe, for it did not appear here, that there was a clauſe 
exemption in the patent conſtituting the commiſſioners of victualling, as 
id the other caſe there was for all EE Sc.; and the true reaſon they 
vent upon in the other caſe was, for that all officers in the cuſtoms are 

ad to an attendance in the court of Exchequer, which, in this caſe, 
be party applying for this writ of privilege is not. . 


—— 


Che particular Privileges in Suits allowed ; 
Olüters and Attendants in the Courts of Ju: 
ing ite; And herein, 


gle n That officers of the revenue, as ſuch, are privileged to be ſued in the Exchequer in 
= C 14 doctrine and opinion which has been ſuppoſed to obtain in the Exchequer. Howe- 
Fro benen privilege to be ſued in all perſonal ations in that court hath been doubted by 


bee by Fi to thoſe caſes in which the a tion hath been brought for ſumething which hath been 


all be em in the execution of their office, Lord C. Baron Eyre's argument in Cawthorne v. 
ie W ll, Anſtr, 216 And this dont of the learned udge is ſupported by the caſe of Barkley 


ferred Rey, Bund. 306. where a cuſiom · houſe officer had ſcized two cables, one of which only 


* Wen authority; for it ſeems that the court has always confined the privilege of removing 
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Was N atid 2 ue being commenced _ him in the court of King's Bench, the 
court of Exchequer refuſed to remove it, becauſe it did not appear, but that action : 
B. R. for the other cable only, OM roar an 


Page 220 (So,in an adion) Upon arguing the demurrer, a caſe was quoted, Ba. 

| ker againſt Swwindale, in the court of C. P. Mich. 10 G. Roll. 360, It was 

: an action brought againſt a prothonotary's clerk by original, to which he 

+ pleaded, that he ought to be ſued by bill; whereupon the plaintiff demur. 

red, and the court gave judgment that the defendatit ſhould anſwer over, 

Per cur, This caſe is in point; ſerjeants, prothonotaries? clerks, and al 

others not obliged to attendance in court, are upon the ſame foot, Judg. 

ment guod billa cafſetur. | 

Payne v. The defendant pleaded in abatement, that he was one of the clerks of 

Fry, 1 Str. Sir J. Cooke, prothonotary in C. B. Upon a rule to ſhew cauſe why it 

| 546. The ſhould not be ſet aſide, the affidavit annexed to the plea was produced, 

od way of herein the defendant ſwore, that he ſerved his clerkſhip with a Common * 
p'cading | 

that a man Pleas attorney, and that he had for many years acted as an attorney or ſo. 

is a clerk of licitor ; and followed no other employment. After conſideration the 

one uf the court ſet aſide the plea, being all of opinion, that ſuch clerks had no pri 

; 3 vilege at all, they not being ſworn as attornies are, nor ever acting 2 

that he was clerks in the prothonotary's office ; and that it was not ſufficient for the 

employed prothonotary to enter their names in his book. As to ſuch clerks as were 

| 1 actually employed under him, for ſo long as they continued in that em- 


#fidens 19 ployment, they would be privileged, but no longer; as in the caſe of 


cir 4, ang Judge's clerk ; and an old rule 8 Car. was cited, where they were reſtrau- 
the like. ed from practiſing as attornies. ; | 

Raſt. 453. h. 24 H. 6. 15. And in the court of K B. of late years an affidavit has been re- 
quired io that effect. Cooke v. Latimer; Reade v. Chambers. Forteſc. 342, and in the caſe of 
one Worthington, 1 Ld, Raym. 399. Clift, 572. 

Page 221 | 3 | 

(A ferj-ant ot Jaw) Vid: ſupr. contr. But he does not loſe his privilege by refidiog in the cout- 
try. 2 Bl. Rep. 1065. | 25 


( But it hath) And the like was done in the caſe of Wigley v. Morgan, 2 Str. 1049. Ca. temp. 
Hardw. 285. Andr. 384. However, this caſe hath been lince overruled, and the law is now ſet» 
tled agreeably to the doQrine in the text. Pope v. Redfearne, 4 Burr. 2027. Veardly v. Rowe, 
3 Term Rep 573, | „ . 


(If an etferncy) 80, an attorney ſuing by original, waives his privilege. Hetherington r. 
Lowth, 2 Str 839, | | | / 


Page 222 | 


(If the court) But gyere of this, for the returning has never been very nicely ſcanned, fo 1 
to requ're a man to go the dire & road. Bro Privilege 4. allows that the protection is not forfeited 
by the plea of extra view, becauſe it may be, the party went to buy à horſe, victuals, or other 
neceflaries for his journey. Neither is the law fo ſtrict in point of time as to require the party to 
fet out immediately after the trial is over, as in the caſe of Hatch v. Bliſſet, ira, and Gilb. Kep. 
203. "lie deſcudant, an old woman, had a trial at Wincheſter affizes, which was over on Fri 
c uy at four in the afternoon ; ſhe ſaid. there till aſter dinner on Saturday, and in the ary N 
le ven was arrelted gning home to Por ſmouth, which is twenty miles : and the court held. wat 
ſhe ought to be diſcharged, that her protection was expired, and 3 little deviation or loitering 
would nat alter it. And in a later cate, where the defendant was attending his cauſe at the fit- 
tings, and though it was put off early in the day, ſtaid in court till five in the afternoon, ard 
then went with his attorney and witneſſes to dine at a tavern, where he was arreſted 
ner; the court held, that ſuch a neceſlary refreſhment as this ought not to be looked upon 351 
deviation, ſq as to caucel the defendant's privilege redeunds. Lightfoot v. Cameron, 3 Rep. 
1413. | | Fa 


And 


F 
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And it bath lately been laid down by the court of C. P. as a general Meekins v. 
rale, chat all perſons who have relation to ſuit which calls for their at- Saüth. 
endance, whether they are compelled to attend by proceſs or not, are en- _ Bl. 
titled to privilege from arreſt eundo & redeundo, provided they come bond * 
And in this deſcription bail and barriſters upon the circuit are in- 

uded. ' ; 
; The court of B. R. hath refuſed to diſcharge a perſon in cuſtody by Kinder v, | 
roceſs of the ſheriff's court in a cauſe afterwards removed into B. R. be. Williams. 4 
cauſe he was arreſted whilſt attending commiſſioners of bankrupt to prove 8 1 
a debt. | But fee E., 


2 parte Ker- 
ney, I Atk. 55. Ex parte Dick, and Ex parte Stow, 2 Bl. Rep. 1143. 


Page 223 A 
(Privileges are) 1 Wilf. 306. 2 Str. 264, 2 Ld. Raym. 1567, Barnard. B. R. 300. 3 
gut where an attorney is arreſted by latitat in his own const, it is a motion of courſe to dif. 4 
charge him on filing common bail. Wheeler's caſe, 1 Will, 28. Imp. K. B. 474 cd. 1791. ; 
In the caſe of Croſsley v. Shawe, 2 Bl. Rep. Tot fg. the court of C. P. held, that an attorney ar- 4 
reſted by copias * a ſpecial original out of that court was not entitled to his diſcharge upon 3 
ferving the ſheriff with a writ of privilege, but mult plead his privilege. If indeed the arreſt 9 | 
were upon p:oceſy out of an inferior court, his writ ought to be allowed inflancer. Rawlins v. it 
Fury, Sir Geo. Cooke's notes, p. 2. | : y 


, 


25 Page 224 = 

i LE aftion againſt A.,) a Bl. Rep. 1088. Wor 4 

. 5 | Page 225 33 

F {An attorney) Whether it is neceſſary to annex an aſſidavit to the plea ſeems to be a matter of 1 
ſome doubt. See 2 Bl. Rep. 1008 It muſt appear by th: plea, that the defendant was au at» 4 


tovey at the time of bringing the action. A mere clerical miſtake-in the ſtatement of this ſact, 
was holden to be ſatal. 2 Str. 864. | | 


{Is eſumpfit by A.) The practice here ſtated is gone into deſuetude, and the method now uſed 
ofaſſ:ring the privilege is by an order from the court of Exchegver to remove the action, he- 
ther commenced in the King's Bench, Common Pleas; or any other court, into the oi ce of pleas 
6! the court of Exchequer, and that it ſhall be there in the ſame foi wardneſs as in the court out 
of vhich the action is removed: but this order does not operate as a certiorari to remove the pro- 
ceedings, but as a perſonal order on the party to ſtay his proceedings there, with I:b<rty to com- 
nence his action iu the office of pleas, and of courſe calls upon the defendant in that action to 
par, to accept a declaration, and to put the plaintiff in the ſame ſtate of forwardneſs in the of - 
dr of pleas as he was in the other court. $0 that the order is ſimply an injunQien to ſtay pro- 
ccedings in the other court, qualified and ſoftencd by a liberty given to ſuc here; and is to be en · 
lorced, 27 2 are, by attachment. Lord C. B. Eyre's argument in Cawthotne v. 

ultr. 207-8. 1 f 
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od F 6 5 Page 227 "1 
er (4 bill cannot) But now it may he filed in vacation as well as in term time, Dougl. 300; 45 
to though if it be filed in vacation, otherwiſe than to avoid the ſtatute of limitations, the plaintiff 1 
ep. vil dot be allowed his coſts, if the ad ion ſhould be ſettled before the enſuing term. 5 
. | 1 
. An attorney plaintiff may ſue by common proceſs, and indorſe his own — v. 
— ume on the copy as the attorney, and may afterwards declare by another * 
fit- n ; Rep. 35. 
ad Page 22g 
din- e Barnes, 44. 2 Bl. Rep. 1325 If one attorney ſue another attorney 1 
* Filege, and hold him to bail, the defendant may either plead his privilege in abatement, or 


Rep. de court to ſtay the proceedings, but in neither iſe will he be entitled to coſts. Barber v. 
+ 6 Term Rep. 524, 


\od D bo | (C) Phi 


1 


# 


m—_ — 
5 


: — U = — 1 


412 g PRIVILEGE. ” 


K — * 
— I Ie Du * 


fs. — 


— n 


= — & —¹ ðE 
* 


* — — 


- ©) \rivile e of Peezs and embezs of Hallie 
(HP * Lhd And 2 5 Fe an 


Page 229 | 
(The peer] Since this ſtatute, the perſon of a Scotch peer has been holden to be privileged from 
arreſts, 2 Str. 999. Fort 163. 165. Bur the above article of the ſtatute of Union, upon which 
this privilege is claimed by a peer of Scotland, not one of the ſixteen, ſays that the peers of Scat. 
land ſhall have the privileges of the peeis of Great Britaiti, except the right and privilege of fi 
ting in the Houſe of Lords, and the privil-ger depending bercen. Now, as every privilege claimed 
1 by a peer ſolely depends upon, and is in conſequence of his fitting in parliament, that is, being an 
_ . Qual lord of parliament, it ſeems, that the allowing all the Scotch peers the privilege from ar 
| relts is not within the words of the ad of Union, the only ad voder which the Scotch peers to this 
day can claim any privilege here at all. 2 Cr. P. 127. 


2. How far this Privilege extends to their Servants and Attendants. 


On the, But now the ſtatute of 10 G. 3. c. 50. takes away from ſervants all pt. 


meeting of 5+ Z 
the rap vilege whatever, perſonal, as well as privilege from ſuits. 


par lianieut in November 1774, a doubt was conceived, whether, as this act had thus taken u 
all privilege irom the ſervants of members, ſome alteration onght not to be made in the form of 
the prayer of the Speaker of the Houſe of Commo3s to the throne; and the then fpeaker, Sir 
Fletch«r Noi ton, at firſt, it ſeems, intended to make an alteration, by claiming all the uſual pi 
vilegcs, except where the ſame had been varied or taken away by act of parliament.” But up- 
on conferring with the Lord Chancellour, Lord\Apfley, his Lordſhip ſaid, that as no alteration 
had been made formerly, on the paſſing of the act in King William's time, relating to the pri- 
„ vilege of parliament; and as, whatever the Commons claimed, neither the allowance of the 
« king, nor he cla'm irfelf, could be ſappoſed to inc:ude privileges not warranted by law; be 
« wax-f op.nion, that it would he the ſaſer way, in order to prevent any difficulties that might 
< ariſe ir m an altcration, to adhere to the uſual form ; and that he was ready to give the bug! 
« anſwer in the accuſtamed manner.“ Sir Fletcher Norton acquieſced in this; and made the 
claim in the ancient form of wor«s, without any alteration, and received the uſual anſwer, ad 
the lame form has been continu:d ever ſince, | 
Page 231 

| But privilezs) Ou the 4th of June 1614, the Lord Chancellour Elleſmere, in a caſe thin be- 
fare th: Houſe of Loids, declarcs, * That no privilege of parliament doth prote4 any man, in 
ente ol breach of tne. peace £0, ou the 7th of February and 8th of June 1757, on a complaict 
againſi Earl Ferrers, the Lerds reſolve, © That no peer ur lord of parliament hath privilege d 
© peeruge or of parliament agaluſt being compelled, by proceſs of the courts in Weſtminſtcr-hall 
% to pay Obedience to a Writ of habeas corpus dir:Red to him,” In the year 1795, the Earl d 
eie e was committed by the court of King's Bench to the priſon ot that court as part of the 
pun:fiment iuflicied upon him, being convicied of publiſhing a libel. 


In the'caſe of Farl Ferrers it was determined by all the judges, that a peer indicted of (elony 
ard murder. aud tried and chu victed thereof before the lords in parliament, ought to receive julx 
ment ſor he {ame according to the roviſions of the 25 G. 2. c. 37. And ſuppoſirg the day 3 
pointed ! y the judgment for execution ſhould lapſe before ſuch execution done, that a new ume 
may be »ppoinigd er the execution, tither by the high court of parliament before which ſuch pect 
ſhall have been artairiicd, although the cffice of high ſteward be determined, or by the court of 
King's Bench. the pirli-mi nt ot then ſi ting; aud the record of the attainder being properly r 
waved into that court. Foa Cr. L. 139. , : 
Page 233 ' Prat | 2 

(Ie p. wilege) Sir Richard Temp le's caſe, Paſch. 13 Car. 2. A trial at bar, wherein 87 
Kichard Temple was defendant, being abpoir ted for this term, he moved the court by his count 
to put off the trial, upon the ground of his being elected a burgeſs to ſerve in the next parliamen 
which was to meet in eight days, and therefore prayed his privilege. But the court doubted i 
ther they could allow the privilege, becauſe it did not appear to them whether it were aQu * 
as he ſuggeſted or not, but by affidavit, which they would not admit to prove this ſuggeſtion. 45 
it was laid by the court, that if he were arreſted upon meſne proceſs, or taken in execution, q 
it was proper fer the parliament (when they ſhould meet) to dilcharge him, for the coun — 
whether they had the power to do ſo, The deſendant ſaid, that the clerk of the parliamen: wer 
net make him out a certificare of his election before the meeting of parliament. Upon 4 
Twiſden, J. aſked, why he could nct ſue bis writ of privilege out of Chancery upon the can, 


* 
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is eletion ? Quere bes Bat the court "refuſed to grant the motion, becauſe the trial was to 
come on be fore 


day on which the parliament were to meet. On the gth of February ita, 
\ motion was made, that Mr. Giffard, returned a member of the Houſe, and then in execution, 
might be ſent for. On this motion being examined into, it appears from a report of the com- 
mittee of privileges on the 15th. „that one of the burgelles tor Bury was elected on the brh of 
«. January 5 that Mr. Giffard: was elected on the 11th of January, but that the indenture was 
« not dated till the zoth of January. the town clerk conceiring it was to bear date the day of 
« the next county-court ;-and that Mr. Giffard was arreſted on the 23d of January, after his 
« election, but before the return.” After much debate and confideration of this difficulty, on 
the-17th of February, the clerk of the crown, the ſheriff of Suffolk, and the town-clerk of Bury, 
vere all called up to the table, and there, by order of the Houle, amended the return ſrom the 
zoth of January to the 21th, and then it was ordered, that Mr. Giffard ſhould haye privil: ge, 
and be delivered out of execution; and a warrant was iſſued tu the clerk of the crown to bring lim 
up the next day. On the 18th he was accordingly brought in, with the "keeper of the gate- 
houſe, the bar down ; the writ of habeas corpus was handed up to the clerk, and the writ and re- 
turn being read by him, the Speaker diſcharged Mr. Giffard, and wiſhed him to take the oath, 
and theo his ſeat in the H uſe. 1 Hatſ. Prec. 164.—On the iſt of March 1592, Mr. Serjeant 
Yelverton, from the committee of privileges and eleQions, reported the followiag caſe; * Thomas 
« Fitzherbert of Staffordſhire, being outlawed upon a capi, utlagatum after . 25 is elected 
« burgeſs of this parliament :- two houts after his election, before the indenture returned, the 
« ſheriff arreſted him upon this capias utlagatum + the party is in execution : now he ſend- 
* eih his ſupplication to this Houle to have à writ from the ſame to be enlarged, to have the 
« privilege in this caſe to be grantable. On the 5th of April the Houſe came to the following 
cut on; * That Thomas Fitzherbert was, by his eleQion, a member thereof ; yet that he ought 
« not to have privilege in three reſpe&s: 1ſt, Becauſe be was taken in execution before the return 
« of the indenture of his election: 2d, Becauſe he had been outlawed at the queen's ſuit, and 
* was now taken in execution for her majeſty's debt: 3d, and laſtly, ln regard, that he was fo 
* taken by the ſheriff, neither [edente parkamento, nor eunds, nor redeundo. Dewes's Journ, 479- f 
1 Hu. Prec. 10). On the Ath of July 1625, The caſe of Mr. Ballett was referred to the com- 
mine of privileges, who reported, that he was imprifoned upon meſne proceſt, nnd afterwards 
* choſen a burgeſs. There is à debate in the Journal; whether, under theſe citcumſtances, he 
were eligible, or to be allowed privilege ? Great diſtia&ion Was made between a perſon arreſted on 
meſoe proceſs, or in execution; and it was at laſt reſolved, upon the Need That Mr. 
* Baſſett ſhould have the privilege of the Houſe; and a wartaut was ordered to the marſhall to 
bring him up the next morning, which was dore accordingly. 1 Hatf: Prec. 163. 


(4s ts the) The writ of piivilege in the caſe of Trewynnard, in the 36th and 37th H. 8. is to 
perſoas © wenrentes ſen Venire interdentes,”” Prynn's Fourth Regiſter, 780. 2 


On the 27th of February, 1586, the Houſe was informed, that one Dewes's 
Milan White had arreſted Mr. Martin, a member of the Houſe of Com- N 
ons; therefore it was ordered, ** That the Serjeant ſhould warn White 3 
' to de here to-morrow, ſitting the court.” On the 6th of Mareb, 


= — 
Ka- F 


ge > 


e bite was brought into the Houſe, to anſwer bis. contempt for 
july Inelling Mr. Martin; who anſwered, * that he cauſed him to be arreſted 
esd day of January, which was above fourteen days before the be- 
bet — of the parliament.” The Houſe upon this appoint a committee 
n eh precedents, who, on the 11th of March, make report . of Mr. 


* Martin arreſted upon meſne proceſs by White, above twenty days be- 


ine he beginning of this parliament, holden by prorogation (miſtaken & 

a tt . adjourament ), and in reſpect that the Houſe was divided in opinion, _ 
cout el * heh er, with the conſent of the Houſe, moved theſe queſtions to © 20. N 
dumm e Houſe; iſt, Whether they would limit a time certain. or a reaſon· 3 
ar * ume, to any member of the Houſe for his privilege ? The Houſe . 
. Aol 8 2 A conyenient time, ad, Whether Mr, Martin was arreſted ; Y 
; N this reaſonable time? The Hoaſe anſwered, Vea. 3d, If bite * 
be puniſhed for arreſting Martin? The Houſe anſwered; No; b: 
the-arreſt was twenty days before the beginning If the parlia- aa J 

pw unknown to him, that would be taken for reaſonable time. - A 

principal cauſe why Martin had his privilege, Was, for that 2 | 

«6 White 1 4 

f 7 

boy 
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« White, the laſt ſeſhon (miſtaken for meeting) of parliament arreftes 
Mr. Martin, and then knowing him to be a burgeſs for this Houſe, dif 
* charged his arreſt ; and then afterwards. Mr. Martin, again returain 
to London to ſerve in the Houſe, Mr. White did again arreſt him; — 
therefore the Houſe took in evil part againſt him his ſecond arteſt, ang 
thereupon judged, that Martin ſhould be diſcharged of his ſecond arte 
F- out of the Fleet by the ſaid Mr, White.” 
1 Hatſ. It is obſerved upon the above caſe, that this parliament met on the 20 
Vrec. 100. of Ofober 1586; on the 22d of December they were adjourned by com- 
miſſioners from the queen to the 15th of February following; fo that thi 
arreſt was not either before the beginning of the parliament, or during a 
proropation, but on the 22d of January, during an adjournment, and 
conſequently clearly within privilege. For an adjournment, even for x 
very long period, would not affect privilege, as we may collect from the 
Journals of the Houſe of Commons of the 1ſt of June 1621, and the 
printed debates of that ſeſhon, when it was ordered, agreeably to the opi- 
nion and advice of Sir Edward Cole, Mr. Noy, Mr. Hakeawill, and othen, 
This re. that during that adjournment,” (which was far above five months, from 
friction as the 4th of June to the 14th of November,) “ no ſuits againſt members, ot 
to ſnits was te their ſervants, ſhould be proceeded in, in any court of law; and if 
IAB * were, that a letter ſhould iſſue, under the Speaker's hand, for the 
imited by e wakefihers? ir th I; e 
Nat. 12 & © party's relief therein, as if the parliament was ſitting; and the party re- 
13 W. 3. fuſing to obey it to be cenſured at the next acceſs.” And a ſimilar r- 
c. 3. to an ſolution was about the ſame time come to by the Lords. For upon the 2d 
e ; of June 1621, the Lords confulted the Judges upon this queltion ; an 
days, * they having antwered, on the 4th of June, that they could not faisff* 
their Lordſhips of any precedents of the continuance of their privileges, 
during all the time of the long ceſſation, the Lords notwithſtanding reſolve, 
That they do know, that the privileges of themſelves, their ſervants and 
* followers, do continue, notwithſtanding the adjournment of the parla- 
ment; and they order and adjudge the Rs to be obſerved in all points 
« accordingly.” | ? | ; 
fo) The On the 22d of January 1628, Mr. Rolle complained of goods being 
3 had ſeized by an officer of the cuſtoms for dues; and this complaint was in- 
ae * . mediately referred to the conſideration of a ſelect committee. The 
from the ſtance of the caſe was, that theſe goods were ſeized by the cuſtomers, « 
2cth of thoſe who had a leaſe of the cuſtoms, for refuſing to pay the duties of to0- 
Juge to the nage and poundage, which the Commons had not yet granted to the kings 
| OO but which the king, as appears from his warrant in the eighth volume of 
| then further the Parliamentary Hiſtory, p. 311. had directed to be levied by bis own 
| prorogued authority. The Houſe, on the report from the grand committee upon 
to the 20th violation of their privileges, reſolve, 1. That every member of this Houſe 
9 ' 18, during the time of privilege of parliament, to have privilege for bus 
| ens, ++ goods and eſtate. 2d, That the 30th of Ofober laſt was within the pre 
| ſecond in. lege of parliament (a); and 3d. That Mr. Rolle ought to have privilege 
tend. to pro- for his goods ſeized the zoth of Odiober laſt, the 5th of January laſt, of 


| rogue che any time ſince. 
the parlia- bet 

ment trom the 27th of July 166 ;, to the 16th of March following, a ſpace of eight months, re 

in his ſpeech to both houſes of parliament upon that occaſion, * I thiuk it neceſſary deo e 

| 4+ a ſeſſion, that ſo the current of juſtice may run the two next terms, without 307 « 

by privilege of parliament, and therefore I ſhall prorogue you to the 0th day of March. 
Lords Journ. 417. | | 
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ly ſtatutory declarations of the duration of 
3 the rx ſtatate of 12 ts i3ÞW.3.c. 
14. & 24 C. 3. c. 37. ; by which two laſt ſtatutes 
to ſend their letters free from poſtage, is aſcertain 
the fitting of parliament, and within forty. days befo 


a latute of the legiſlature of that country, via. 3E 


(/t ſrems that) But fo early as the 34th of H. 8. Ferrers, a mem' er 
rered by the ſetjeaut without any other warrant than his mace, 


lour ordered a writ of privilege. Holling. Chron. x Hart. 
this cale, & wide inf. a. 


even though the 


(In the caſe) Col. Pit was firſt brought u 
| ing's Bench, th 


na TY oe 
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creditor, who would otherwiſe have loſt his right to a new execution. See the 
Rot. P. 1.8 H. 6. No $7. of Claik, Rot. Pa 


415 


privilege in any in- This poine, 
3- and the 4 G. 3. c. wes, left 
the right of memberg *2dctined 

ed to continue, durin 


re, and forty days after ment, is in 
any ſummons or prorogation of the ſame. 


by the Bri. 
g tiſh parlia- 


Ireland af. 
certained by 


» 4.C+ I. and limited to foity days before, au 
forty days after the concluſion of the parliament. 


Page 233 


in ex2cution, was deli 


Lord Chancel. 


Prec. 53. Dyer, 61. 4. But 2. of 


by habeas corpus into the court of Common Pleas, but 
a5 he had been taken by proceſs out of the e Court of Common Pleas refuled to 
interfere, and remanded him. Dutton v. Pit, Barnes, 199. — 


Page 236 
parliament ex- 
It had indeed 
been done by 


f, or even by writ of privilege, -but by petition by the 
Commons to the king, and a ſpecial act of parliament for that purpoſe, an act being ſuppoſed to 
de neceſſary as well to protect the gaoler from a i as to ſecure the debt of the 


caſes of Lark, 

rl. 39 H. 6. No. 9. and of Hyde, Rot. Parl. 18 E. 4. 

of No, 55, Theie can be no doubt, however, of the exiſtence of ſich privilege at preſeut, as the 

BY. Ja. 1. c. 13. which is a general law paſſed for the purpoſe of obviating in all caſes the diffi- 

nd ties which were the objeQs of the above-mentioned ſi ecial acts, expreſsly provides, That no- 

ﬀf* thing therein contained Mal] extend to the diminiſhing of auy puniſhment, to be thereafter by 

"» ven parliament inflicted upon any perſon which thereafter ſhould make, or procure to he 

by made, wy ſuch arreſt as is aforeſaid,” that is, any arreſt in execution; and jg therefore a par- 

x imentary aration, that during the Privilege 6f parliament, it is nut lawſul to arreſt, even in 
| ution, any member of either Rouſe of parliament. We cannot help 

* ** : : 


ut any other 

| dis Mace, even though a writ of privilege was offered by the Lerd Chancellous that 
ng Pe Perſons who oppoſed the delivery were impriſoned by the Houle of Commons, ſome in the 
Mt over, and in Newgate : aud the creditor-himfelt, who procured the arieſt, was alſo com- 
ub- ed ſor the contempt of the privilege of parliament, And theſe bowers, according to Holliug. 
of e vere admitted by all the judges of England to be legal. Hollingh. Chron. and 1. Haiſ. Prec. 
os er too, in his argument as counſel in Trewynnard's caſe, (Dy. 61. a.) cites the caſ.: of Fer. 

k'o w what the law was in this reipet; but, when in a ſubſequent. caſe he was delivering his 
he ada 25 judge, he ſaid, „ If a man be condemned in debt or wet; als, and be elected a member of 
| at, and then be taken in execution, he cannot have the privilege of parliameut ; and o it 
wn Fu holden by the lages of the law in the caſe.of Ferrers in the time of H. And though 
his lege wiz ar that time allowed, c » furt minus ul. Moor, 57. pl 15 3. We may adi, tire 
4 — the (tat, oft Ja. 1. c. 13. no inſtance occurs where any perſon entitled to privilege, i- 
1 7 in execution, hath been delivered by any other mode, than virtue of a writ ot privi- 
25 to 4: <0 pus, iſſued in obedience to a warraut under the Speaker's hand, ſome 
. „ eſe deemed being neceſſary to give the act ita full oper. tion. See Sir Thomas Shirlcy's 
ege SParl. Hiſt, 11 z. and | Hatſ. Frec. x55. | 
11 , 3 f "HF 

Of the Proceedings in Courts by and againſt Perſons entitled to Priyi- 
* lege of Parliament. 
the the 2 Ts : 
" Uh of rd c. 18. An a for the further explanation and 
"% 3 Viiege o 
| piles 


Fa parliament, in relation to perſons in publick ofti- 


tied, lat any action or ſuit may be commenced or proſe- 
"Tel againſt any officer or perſon entruſted or employed in the revenue, 


* e. for 
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„ yilege of parliament ; and that againſt ſuch officer or other perſon, be. 


 &. Great Britain or Ireland, any action or ſuit in any court of Record, ut 


any knight, Cc. to be arreſted during the time e And 2 


« Ne. for any forfeiture, miſdemeanour, or- breach of truſt, c. and 
* ſhall not be ſtaid or delayed by or under colour or pretence of any pri 
© vilege of parliament, although ſuch officer or I be a peer of the 
+ realm, or lord of parliament, or one of the knights.“ Gr. 

Provided, That nothing therein ſhall extend to ſubje the perſon d 
4 ſuch officer, being a peer of the realm, or lord of parliament, to be x. 
1 reſted or impriſoned : but that all proceſs ſhall ifſue againſt ſuch office 
« or perſon, being a peer of the realm, or lord of parliament, as ſhould 
“ have. iſſued againſt him out of the time of privilege : nor ſhall extend 
* to the perſon, of ſuch officer, being a knight, citizen, or burgeſs of the 
* Houſe of Commons, to be arreſted or impriſoned, during the time of pi. 


« ing a knight, citizen, or burgeſs, of the 3 of Commons, entitled to 
« privilege, ſhall be iſſued ſummons and diſtreſſes infinite ; which the (i 
«© reſpective courts are hereby empowered to ifſue in ſuch caſe, until the 
party ſhall appear upon ſuch proceſs, according to the courſe of ſuch ic 
« ſpective courts.” | 4 
The act of 12 & 13 V. 3. c. 3. reſtraining only the privilege of pala 
ment, in actions or ſuits commenced in the courts therein ſpecified, by the 
11 G. 2. c. 24. in amendment of the act of King William, it is enadtd, 
That any perſon and perſons ſhall and may commence and proſecute, is 


court of Equity, or court of Admiralty ; and in all cauſes matrimonid 
«and teftamentary, in any court having cognizance of cauſes matrimonul 
and teſtamentary, e be peer or lord of parliament of Great Brits, 
« or againſt any of the knights, citizens, and burgeſſes of the Houſe of Car 
*« mons of Great Britain, for the time being, or againſt them and any of tber 
* menial and other ſeryants, or any other perſon entitled to the privilege 
of the parliament of Great Britain, at any time from and immediately a. 
* ter the diſſolution or prorogation of any parliament, until a new para- 
* ment ſhall meet, or the ſame be re-aſſembled ; and from and immediate 
«* ly after any adjournment of both Houſes of Parliament, for above the 
4 55 of faurteen days, until both Houſes ſhall meet or re- aſſemble; aol 
the ſaid reſpective courts may proceed,” c. | | 

Provided, That the faid act ſhall not extend to ſubject the perſon a 


«- authoriſes proceeding as above in any of the courts of great ſeſſion: in Wal 
e courts of ſeſſion in the counties palatine of Cheſter, Lancaſter, and Duran 
the courts of King's Bench, Common Pleas, and Exchequer, in /reland 
« after any ſuch diffolution, &c, And the court of Chancery in Ireland, . 
«« equity of Exchequer, are authoriſed to proceed in like manner 33 the an 
„ Chancery and equity court of Exchequer in England may, aguoll 
* peer, knight, &c. after ſuch difſojution,”” Cc. th 
6 3. faves the ſtatute of limitations in like manner as the act of King 


tam. 
And by g 4. No action or ſuit commenced againſt the ling debtor, E 
to be ſtaid in any court in England or Ireland [as by 5 4. in the a& of 
illiam. "is 
And laſtly, by the fat. 10 G. 3. * The preamble of which $a 
that the acts already in being are inſufficient to obviate the incanteut, 
ariſing from delay of ſuits, by reaſon of the privilege of parliamen 
enacted, „That any perſon or perſons ſhall and may, af any #% © 
mence and proſecute any action or ſuit, in any court of Record, 


PRIVILEGE. 


« of Equity, or of Admiralty ; and in all cauſes matrimonial and teſtamen · 
« tary, in any court having cognizance of cauſes matrimonial and teſtamen- 
« tary, againſt any peer, or lord of parliament of Great Britain ; or againſt 
« any of the knights, citizens, or burgeſſes, and the commiſſioners for 
« ſhires and burghs of the Houſe of Commons of Great Britain, for the 
« time being; or againſt their or any of their menial or any other ſervants, 
« or any other perſon entitled to the privilege of parliament of Great Bri- 
« tain; and no ſuch action, ſuit, or any other proceſs or proceeding 
« thereupon, ſhall, at any time, be impeached, ſtaid, or delayed, by or 
« under colour or pretence of any privilege of parliament.” | 

2. Provided, that Nothing in this act ſhall extend to ſubject the per- 


« c. for the time being, to be arreſted or impriſoned upon any ſuch ſuit 
« or proceedings.” Bees | 

3. And whereas the proceſs by diflringas is dilatory and expenſive ; 
For remedy thereof, be it enaded, That the court out which the writ 
« proceeds, may order the iſſues levied, from time to time, to be fold ; 
« and the money ariſing thereby to be applied to pay ſuch coſts to the 
„ plaintiff as the ſaid court ſhall think jult, under all the circumſtances, 
« to order; and the ſurplus to be retained until the defendant ſhall have 
« appeared, or other purpoſe of the writ be anſwered.” 

4. Provided always, when the purpoſe of the writ is anſwered, that 
then the ſaid iſſues ſhall be returned; or if fold, what ſhall remain of 
the money ariſing by ſuch ſale, ſhall be repaid to the party diſtrained 
*_= 
5. And it is further enacted, © That obedience may be enforced to 
any rule of his Majeſty's courts of King's Bench, Common Pleas, or 


wt . againſt wy perſon entitled to privilege of parliament, by 
5 diltreſs infinite, in caſe any perſon or perſons, entitled to the benefit of 


i which it was replied on the part of the plaintiff, that, as exceptions 
rt taken, it was no anſwer, and therefore the order ought to be made ab- 
Ate. On the other hand was cited the above caſe of Lord Clifford. 
by Lord Chancellour—If there is a ſequeſtration niſi for want of an 
Wer againſt a member of parliament, and he puts in an anſwer before 
e order. is made abſolute, and exceptions are taken to his anſwer, the 
in uill enlarge the time for ſhexving cauſe till it ſhall appear whether the 
ben is ſufficient or no. Mr. Goldſhorough, who ſaid, when Lord 
leds caſe was before the court, that it was the ſtanding rule of the 
an there ſhould be a new ſequeltration a/ in this caſe, was a good officer, 
1 ſhould think what I have mentioned 1s the proper medium. But 
Lordſhip at preſent allowed the cauſe, as it was the courſe of the 


The plaintiff, in an action againſt a member of parliament, had pro- 


4 


by iſſues levied upon a diftringas, alias, and plurics; and alſo a 
lot an attachment againſt the ſheriff: but no iſſues had been actually 


K rule 


\ 
vt, VII 8 


5 and at length defendant appeared; whereupon it was moved, that 
$ ſhould all be diſcharged. For as no iſſues had been levied, 
could not be ſold ; ¶ vide 9 3. of the ſtatute 10 C. 3. c. 50.) and as 

: - the 


4r7 


« ſon of any of the knights, citizens, and burgeſſes, or the commiſhoners, 


ron. luch rule, ſhall chooſe to proceed in that way: and the laſt clauſe ex- 
i T 7 
e the tends them to Scotland, 
The cauſe ſhewn againſt an order niſi for a ſequeſtration for want of Butler v. 
d anlwer from a member of the Houſe of Commons, was, an anſwer come 1 0 


Martin v. 


ed agreeably to the act of 10 G. 3. c. 50. and had obtained rules for Townſhend. 


5 Burr, 
2725. 
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"M Cowp. 844. 


Earl of 
Lonſdale v, 
Little dale, 
2 H. Bl. : 
265. 299, following queſtions were propoſed to the judges by the Houſe of Lu 


of iſſuing the writs, before the rules ſhould be diſcharged. And the coun 
thought that reaſonable z and ditected, that on payment of colt the rules 


by bill, but by original writ; and that the ſtat. of 120 13 V. z. d 


The court therefore diſcharged the rule, 


time; did not think themſelves included therein. 


PRIVILEGE: 


the defendant in the action had now appeared, the ond and ſ 
writs were anſwered. On the other fide, the plaintiff "xr" age 


ſhould be diſcharged. They were of opinion, that theſe coſts were iy 
to attend the event of the ſuit, but were to be paid ®o the Plaintiff at a 
events whether he ſhould finally ſucceed in his ſuit or not. 

In Trinity term, 18 George 3. in the King's Bench, in the cafe d 
_ Goſling and wife againſt Losd Viſcount Weymouth, the queſtion was, whe 
ther a peer could be ſued there by bill of privilege * And adjudged that he 
might. The caſe was this: 

The plaintiffs commenced an action againſt the Lord Weymouth, by Wl 
of privilege, to which he pleaded in abatement, that he ought to have ben 

ued by original writ, and not by bill of privilege ; and thereupon, ther 
was a demurrer and joinder. On the argument of which, the court rei 
on the caſe of Say againſt Lord Byron in that court, a few years beo, 
and awarded a reſpondeas ouſter. , 

In the caſe of Say v. Lord Byron, Mr. L. Robinſon moved (upon at d 
fidavit, that the plaintiff had ſued out two writs of diftringas, wherema 
the ſheriff had levied 4os. and 4d. and that no bill was filed) for a rule 
ſhew cauſe why the ſaid two writs ſhould not be quaſhed, and the more 
levied thereon be reſtored. He objected that a peer ought not to be ſutl 


not make any variation in the proceedings againſt peers, but reſped, i 
this particular, commoners only. Mr. Stove ſhewed cauſe, and the nl 2 
was enlarged. Upon ſhewing cauſe at a farther day, the court declurd, 
that there were many precedents of actions againſt peers of parliament 
many years before the ſtatute of V. 3. as certified by the Maſter, and th 
clerk of the rules; and ſaid, why could not the court ſupport its ancient 
juriſdiction, as well as the court of Exchequer, as debitor domini regu! 


It is however remarkable, that when the act of King IVilliam wert! 
the Lords for their concurrence to the proceedings therein, againſt f 
members of both Houſes, by bill and ſummons thereon, the Lords expung 
that part of the clauſe relating to themſelves being ſued by original lil a 
ſummant, and ſent, back the amended bill to the Commons; which aft 
wards paſſed accordingly, Which clearly proves, that the Id, au 


Nor is it clear even at this day, notwithſtanding the above caſes, l Fur 
they are included in the act For upon a. writ of error by the Ea — 
Lonſclale, to reverſe judgment becauſe he had been ſued by bill, the 


1ſt. Whether the court of Kings Bench hath any juriſdiction to hold f 
in a perſonal action againſt a peer, or lord of parliament, who is either 
the cuſtody of the marſhall. nor is an officer or miniſter of that cht 
without the king's original writ iſſuing out of his Chancery, to u AG 
ſuch action? 2d, If the court has no ſuch juriſdiction, can it dere 
juriſdiction from the acquieſcence of the defeadant, by pleading 10 fs 
an action commenced without the kiag's original writ? Io aufe 
which the Lord Chief Juſtice Eyre (lated the unanimous opinion of 
judges to be, that the firſt queſlion would have admitted 0 conhd 
doubt, if the objection had been made in an earlier ſtage of che cauſe, 
chat the caſes of Say v. Lord Byron, and Go/ling v. Lord N 
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onſidered as deciſive authorities upon the ſubject. But that af. 

= re fi in chief it was too late for the defendant to object to the ju- 
niſdiction of the court. EA 4 

A member of the houſe of Commons may be ſued either in B. R. or C. > = 734+ 
B. by bill ; but he cannot be declared againſt in B. R. as in the cuſtody of 634, _ 

r/ball. | 

8 proceedings to the declaration againſt a peer or privi- 
leged perſon are the ſame as in other caſes, except that their bodies cannot oY 
de taken in execution, unleſs the judgment is obtained upon a flatute. flaple, 
or flatute-merchant, or upon the flatute of Acton Burnell, 11 Edw. 1. and 
then a capias ad ſatisfactendum lies even againſt peers of the realm. 

By ſtat. 4 G. 3. c. 33. the creditor of a member, a merchant, may on 
afidavit ſue out a writ, and ſerve him, and if he does not make ſatisfaction 
in two months, he ſhall be bankrupt from the time of ſervice. Merchant 
committing act of bankruptcy, creditors may ſue out commiſſion, and com- 
miſſioners proceed, notwithſtanding privilege. But the perſon ſhall not be 
arreſted or impriſoned, except for caſes. made felony by the bankrupt 
acts. {a 


AY - Rs — — 


— — — 


(a) What Courts may grant a Prohibition. 


{41 the juriſdiftion) The Author of the Commentaries ſays, that the writ of prohiti-ion is iſſu- 
wy properly only out of the court of King's Bench, being the King's prer gative wric, but that 
lor the turtherance of juſtice it may now alſo be had in /owe caſes out of the court It Chancery, 
Common Pleas, and Exchequer. 3 Bl. Comm. 112. And Lord Hardwicke is reported to have 


which the common law courts would have done, no ther caurt has the cognizance of it, but the 
court of King's Bench. 3 Atk. 628. Rothciam v. Fanſhaw. In the caſe cf the Company of 


Horners iu London, it is ſaid that it is the proper power and hononr of the court of King's Beach 
to imit the juriidiction of all the courts, 2 Roll. Rep. 471. 8 


| Page 242 
(But as to the) For want of a ſuggeſtion on recoid the court of B. R diſcharged the rule to 
dex cauſe why a prohibition ſhould not be granted. Hawkins, Aſſignee of Wooldridge, v. Bla- 


ſes, , dure and others, A ſſiguces of Sampſon, Hil. 20 G. z. 2 Crompt. Pr. 239. 

Eu — 

he | — 
(ls (B) Whether the granting of a Pꝛohibition be 
hold F 


diſcretionary, 02 ex debito juftitia. © 


= ; Page 243 
10 11 * : met: Oy 5 names. 3 Ton Rep. 5 B. 4q For aback ta conſent it cannot be 

ee, eo ton v. Pitts, Salk. 5:8. where ſuc h term were d was over · ruled 
a Velthaſen v. Oimſley, 3 Term Rep. K. B. 318. 33 


Ee 2 (c) Who 


JJ © 7 


Page 241 ' 


Lad, that where the eccleſiaſtical court proceeds to try à cuſtom by a different evidence fiom 


- / 


8 - * ue" 
Lv > 16. 16h 


ung 


Page 245 


ter, 2 Ld. proved within ſix months, the court will not make the payment of the dow 


| Creake v. A ſuit was inſtituted in an eccleſiaſtical court againſt an adminifrator fot 


316. J. 37. the double coſts and damages, given by the 2 i 3 Edw 6. where a 
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* 


(C) Who have a Bight to ſuch a Writ, and may 
demand it. 1 


be V- If the wife libel in the ſpiritual court to recover her fame, a prohibition 


x Str. 576. ſhall not be granted upon the motion of her huſband, 


* 


(E) Of the Suggeſtion and Manneꝛ of obtaining 
: DE] d Prohibition. | 
age 244 | 


(Where the matter) 4 Burr. 2037. Cowp. 332. 


(A motion <vas) 1 Str. 187. 4 Burr. 2032 2039. See Dougl. 318. as to this cuſtom of Lis 
don. ; ' 12 * 5 a 
Page 246 80 | 

(Jt bath been) 2 Roll. Abr. 521. Foy v. Liſter, 2 Salk. 554. 2 Ld. Raym. 1172. 8. C 
ſemb. Vide c:ntra. and that this computation is confined only to the caſe of a lapſe in guar 
impedit, Co. Lit. 135. b. Cro. Jac. 166, 167. 4 Mod. 186. 3 Burr, 1455. Skin. zu 
And that depends on the words in the d of 13 E. 4. ft. 1. c. 5. © tempus ſemefire.” But, in al ar 
acts where months” are ſſoken of, witheut the word “ calendar,“ and nothing is added iron 
which a clear inference can be drawn that the leg flaiure intended calendar months, it is under. 


ſtood to mean lunar months. Lacon v. Hooper, 6 Term, Rep. 226. W; 
Maltomv. When the declaration is ordered to be amended, the time for proving to 
= wag 28 the ſuggeſtion is to be computed from the amendment ce; 


Arg.Creake It is ſaid, if the party who has obtained a writ of prohibition, be ordered 
v. Pitcairn, to declare in prohibition, that he is not obliged to make proof of his ſugge th. 
. 9 tion within ſix months purſuant to the 2 & 3 Ed. 6. becauſe the proof i, 
B. 138. in ſuch caſe, to be made at the trial of the cauſe. 


Foy v. Liſ- Where a_ conſultation is granted, becauſe the ſuggeſtion has not bett 2 


Raym. ple coſts and damages given in ſuch caſe to the defendant in prohibition by 
7 the 2 & 3 Edw. 6. c. 1 3. a part of the rule; — that would be unneceſſay 
for if a conſultation be awarded for want of ſuch proof, double coſts and d tt 
mages follow of courſe. ; 
17517 5 z tithes due from the inięſtate in his lifetime, to which ſuit the adminiſtrator, 1 
8. 2. leging a modus, obtained a prohibition, but did not prove his ſuggeſt 15 
Barnes, 129 within the time limited for that purpoſe by the 2 & 3 Ede. 6, c. 13. 1 


W I it was doubted, whether or not he was liable to double colts according " en 


Pri. C. C. that ſtatute. VVV _ 
157. PraQ. K be | 3 ; 
Reg. 118. According to theſe books, the court reſolved, that the plaintiff in prohibition w 
liable to pay any coſts. | 


1 Rol. Abr. If a defendant in prohibition: bring an action of debt for the e 


tation is granted for want of the ſuggeſtion's being proved within {ix moos 
he ſhall alſo have coſts in ſuch action. k 
Comb. 20. The 2 and 3 Edu. 6.c. 13, $ 14, gives coſts where the party apply Thus 


The gth for a prohibition fails in proving the truth of his ſuggeſtion within ? axy 


4 5 4 455 months; and this continued to be the only caſe, where either a plant" 0 deer 
9 W. 3. c. | 


defendant in prohibition was entitled to recoyer any colts until We 5 3.4 
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. z. c. 11. By the third ſection of that ſtatute it is enacted, © That in 5 2. 
« all ſuits upon prohibitions, the plaintiff obtaining judgment, or any award —_ - wy 
« of execution after plea pleaded, or demurrer joined therein, ſhall likewiſe hes od 
« recover his coſts of ſuit : and if the plaintiff ſhall become nonſuit, or ſuffer contained 
« a diſcontinuance, or a verdict ſhall paſs againſt him, the defendant ſhall ſhall be 


« recover his coſts, and have execution for the ſame by capias ad ſatisfaci- ps wo 8 


endum, feeri facias, or eleg it.“ 5 . ; 
in being, 
relative to the payment of colts by executors or adminiſtrators. 


Where judgment is given for the plaintiff, in a ſuit in prohibition, -upon 2 Str. 1062. 
demurrer, or after plea pleaded, he ſhall have coſts taxed from the ſuggeſ- Caf, temp. 
» , ol . 2 Hard. 396. 
tion, and fo as to include the coſts incurred by the motion. dads. 6a. 
Big Barnes, 130 
Thus in prohibition, a motion being made that the prothonotary ſhould Wills v. Ra 
not allow coſts, except from the time of the delivery of the declaration, the 8 
court unanimouſly declared, that the plaintiff ought to have his coſts from pr. C. F. 
the time of the ſuggeſtion, and of the ſuggeſtion itſelf, and all coſts incident 11. S. C. 


and ſubſequent thereto, B. N. P. 


I. 
So where, after judgment for the plaintiff in prohibition, the queſtion Sir Harry 
was, whether the coſts payable by the defendant ſhould be computed from Houghton 
the firſt motion, or only from the declaration ? Upon ſearch, it was found * Ys 
v be the courſe of all the courts, to tax only from the time of declaring, ex- H. 4 6. 1. 
cept in two inſtances viz. Eads v. Fackſon, B. R. 2 G., and Brown v. 1 Str. 82. 
Turner and others in C. B., where colts were allowed from the time of the 8. C. Fort. 
original motion for the prohibition, And Mr. Baron Forteſcue ſaid, that 34. 8. C. 
| . * cited Caf. 
this queſtion had been put to all the judges, whole opinions were conform- temp. 
able to theſe two deciſions. Therefore, in the principal caſe, the court of Hardw. 
ichequer ordered colts to be taxed from the firſt application to the court 396. 
Inclulvely ; and directed the officers to purſue that mode of taxation, in 


al ſuch caſes for the future. 


dow me 1 
on b Afterwards, in Swernam v. Arther, the ſame queſtion occurred, and 1 Str. 164 
ay ceived the ſame determination; and, in this caſe, it was agreed that the 67 : as 5 


ice had been uniformly ſuch, ſince the reſolution in Houghton v. Star- Hardw. 


cited differently, and ſa'd to have been never determined. 


tory 1 | 
* And this point was again agitated, in a ſubſequent caſe, on account of a Bury v. 
* . ddt entertained on the ſubject by a new Maſter of the King's Bench; * 83 


den the court reſolved, that the plaintiff in prohibition ſhould have coſts 8 © 
an the very firſt application for the prohibition, becauſe the whole is but x Barnard. 
ſuit, and the words of the 8 C 9 V. z. c. 11. are, that the plaintiff K. B. 47.” 


u recover his colts of ſuit. > qty 


But it hath been holden, that a defendant in prohibition, in caſe of the _ * 


er of the plaintiff, is not entitled to the coſts occaſioned by oppo- 
is ite rule for the prohibition, but merely to the colts of the non- 


Thus, upon a rule to ſhew cauſe why the prothonotary ſhould not review Carliſle v. 
4 of colts, it appeared, that the plaintiff in a ſuit in prohibition Meyrick, 

* " nonſuited ; upon which the queſtion was, whether the defendant 8 " 2 7 
lo tare the coſts incurred by oppoſing the rule to ſkew cauſe why the on Colts, 


writ 137. 
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writ or prohibition ſhould not be granted, as well as the coſts of the nonſat 

It was determined, that he ought to have no more than the colts of the nos. 

ſuit. If the defendant had ſucceeded ia his-oppoſition to the rule to they 

cauſe why the prohibition ſhould not be granted, it would even then hare 

been for the conſideration of the court, whether, upon all the circumſtaa. 

ces of the caſe, that rule ſhould be diſcharged with coſts, but as he did not 
ſucceed in that oppoſition, it mult be now intended that it was roundleſs, 

, and, conſequently, there is no pretence for his being allowed- the coſt 


Hardw = banns, and in a private houſe ; a prohibition was applied for, upon a ſuggel 
S C Andr. tion that the power of the eccleſiaſtical court was taken away by the ſtatute d 
57. 2 Str. 7 & 8 W. 3. c. 35- by which penalties were laid on the clergyman marrying 
1063. and the parties married, without banns or licence, which penalties were to 
be recovered in the temporal court, In order to bring the matter fully be- 
fore the court, the plaintiffs were ordered to declare in prohibition ; the 
defendant by his plea denied (in common form) that he had proceeded in 
the ſpiritual court contrary to the writ of prohibition z and for a conſults 
tion demurred generally. After joinder in demurrer by the plaintiffs, Jabs 
Middleton, the huſband, died ; however, notwithſtanding his death, the 
court, at the inſtance of the parties, and becauſe the eccleſiaſtical cout 
- might ſtil] proceed againſt the wife, gave judgment, that the prohibition ſhould 
ſtand as to that part of the libel which was for marrying at an uncanonical 00 
hour, (i. e.) not between the hours of eight and twelve in the forenoon, 
hone that a conſultation ſhould be awarded guoad the reſidue of the 
cauſe. : 

In conſequence of this judgment, application was made to the coor 
that the Malter might be directed to tax Anne Middleton, the wife, bet pair 
coſts, upon the 8 9 W. z.; but no ſuggeſtion being then made upot 
the roll, of the huſband's death, the court refuſed, at that time; to graut ere 
any rule. | | - mn 

This ſuggeſtion being afterwards made, the matter was moved agus 
and a rule to ſhew cauſe was granted. | 

Por the plaintiff, the caſe of Dr, Bentley and the Biſhop of Ely was cited ike 
Where, in a ſuit in prohibition in this court, judgment was given that 
prohibition ſhould ſtand as to all the-articles, concerning which the Dodt 
was libelled beo; but, upon a writ of error in the Houſe of Lords, t 
judgment was reverſed, and a new judgment given, — That the probibivoa 
ſhould ſtand as to part of the articles, and a conſultation go as to the rel 
and there it came to be debated, whether the plaintiff in prohibition 
entitled to coſts, he having judgment only for part? and this was ſole 
' argued, upon a day appointed for that purpoſe, by all the jacke 
=o 2 2 m_ preſent; and finally the plaintiff had judgment thereupon for bl 
e 
wo Upon the firſt argument of the principal caſe, the whole count * 
clearly of opinion, that where a prohibition goes to part, and à col! 
ö toon to other part, the plaintiff in prohibition is entitled to colts. ” 
Lord Hardwicke, then Chief Juſtice of this court, obſerved, that this Y 
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| _ 
va within the very words of the ſtatute of 8 & g W. 3. e. 11. 5 3. which Hil Ten, 


423 


are, if the plaintiſ obtain judgment, or any award of execution after plea plead- 10 Geo. 2. 


d, or demurrer joined ; and the ſtatute only provided for the defendant's 
recovering his colts in ſuch ſuits where the plaintiff ſhould become nonſuit, . 
ſuffer a diſcontinuance, or A verdict ſhould paſs againſt him; neither of 
which was the caſe here. And as to the quantum of the colts, he ſaid, that 
though it was equitable conſtruction of the ſtatute, to give coſts from the 
krlt motion; yet, where a conſultation was awarded as tg part, it was in 
the diſcretion of the court, upon the eircumſtances of the caſe, whether 
they would allow colts for that time or not. | 
However, it being objected, that the death of the huſband before judg- 
ment had abated the ſuit, no rule was then made for colts, but the court 
ordered this point to ſtand over for further argument. ; 
Accordingly, this queſtion was argued in a ſubſequent term, when 


the court were unanimouſly of opinion, that in this caſe the circumſtance 
ö of the huſband's death, previous to the judgment, was not an abatement of 
i the ſuit, even at the comman law ; or, if it was, that it was clearly aided by Andr. 62. 
' the 8f g V. 3.c. 11. 9 7. And thereupon they made the rule for the 


allowance of colts to the wife abſolute; and added, that ſuch colts | 
muſt be allowed from the time of the original motion for the prohibi- 


. | 
he 199% 3 1 

1 do it hath been determined, that a defendant in a ſuit in prohibition Malton v. 
1 is entitled to coſts, where a verdict is found for him, though it be Acklam, 
ta for part only of the matter in iſſue, and a conſultation be awarded for the Barnes, 138 
he relicue. 


ud zdminiſtrator, (as if the prohibition be granted to a ſuit, in the ſpiritual Piteairne, 
* court againſt the plaintiff as adminiſtrator, for tithes due in the inteſtate's Caf. Pr. 
7 3 and become nonſnit at the trial, he is not liable to the payment Pra Rag. 
Z * - TRAC. * . | I a 
A plaintiff in prohibition is entitled to coſts, by the ſtatute of 8 && g. V. : 
ey" ze, 11. only where he obtains judgment after plea pleaded, or demurrer 
het pined ; but, if there be judgment by default in a ſuit in prohibition, and 


the plaintiff have damages upon a writ of inquiry for the contempt in pro- 
eecing after the writ of prabibition delivered, he willbe entitled to coſts, by 


nue 2 the ſtatute of CHhuceſter, c. 1. : this was determined in the follow- 
ug caſe, 


un by default. And if the plaintiff be entitled to damages, he is 
tolls, under the ſtatute of Gloucefler. 
The court inclined to be of this opinion, but took further time to conſi- 
the matter, On a ſubſequent day, the queſtion was ſolemnly argued; 
Which the court gave the plaintiff leave to proceed on his inquiry, 


be spiritual 


directed the prothonotary to tax his colts. But becauſe, in this caſe, 
zendant was proſecuted for a contempt at common law, as judge of 
court, and he could not poſhbly be in contempt until o: 
rule 


If, in a ſuit in prohibition, the plaintiff be obliged to declare as OCrekk v. 


Upon a motion to ſet aſide a writ of inquiry of damages in prohibition, dir E. Bet- 
iter jud by defaul : f 4 tinſon v. 

7 ſuagment by default, upon which the jury had found damages for the Dr. Hinch. 
painuff, it was alleged on the part of the plaintiff that the citing him to ap- man, Caf. 
r in the ſpiritual court in a plea of which that court has no cognizance, Pr. C. P. 
nd whereby the plaintiff may ſuſtain great damage, is à contempt of the 2 — C. B. 
laws of the land, and therefore the defendant ought to make the plaintiff ſa- 1 ll. 331. 
Wattion for the damage ſuſtained by the proceedings in the court below; 320. Acc. 


ud this the defendant tacitly admits, by ſuffering judgment to, go jo Raym, 38). 


Ent, 


to? Jon. 128. 
I Vent. 337 
348. 350. 

4 Lev. 360. 


157. 
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rule was made abſolute to ſlay his proceeding, the coſls i 
_ only from. the time that the ale foe the Drokibuicn 9 
ute. 155 | 
| It ſhould ſeem that the caſe reported, by the name of Sir dum 
Bettiſon v. Savage, in Com, 335. is the ſame. with that above (11:4, 
though it muſt be confeſſed, the reports differ very widely in fever: by 
terial points. SE | 
According to Comyns, the plaintiff having declared in prohibition, the 
defendant, quoad any proceeding ſince the writ of prohibition delivered 
pleaded not guilty, and for a conſultation demurred : there was down 
for the plaintiff upon the demurrer, and upon a writ of inquiry o damages 
in that iſſue, the jury found 2d. damages. And the court were of cri 
the plaintiff ſhould have coſts ; and, upon error in the King's Bench, thi 
judgment was affirmed. And, afterwards the reporter adds, a writ ofer- 
ror was brought in parliament,” which was dropped upon his perſuaſion tha 
It was reaſonable, and agreeable to the authorities in law, that the plaunf 
Ss ſhould have colts. | 
Lap, If one of the iſſues joined upon a declaration in prohibition be, whether 
Car. 559. the defendant hath proceeded in the ſpiritual court ſubſequent to the 
S.C.1 Rol. granting of a writ of prohibition; and, at the trial, it be found apanf 
Abr. 516. the detendant ; or if, in an attachment upon a prohibition, it be found 


Hull. on 
Colts, 322. 


; that the party proceeded after the writ of prohibition awarded, the pla , 
Vile x Str. tiff, in both caſes, is entitled to recover damages and coſts ſor the cu 
485. tempt. | ba 
8 Mod. 1 ; 5 | 
If defendant in prohibition compels the plaintiff to declare, and then 
_ pleads a mover plea, the court will on motion, order, him to pay coſts 
the plaintiff, 112 | . 
Wolſen Jen Thus, at the defendant's inſtance, it was made part of the rule fors tal 
Barnes, 1 * writ of prohibition, that the plaintiff ſhould declare in prohibition. The i | 
Oh defendant afterwards demanded a declaration, and threatened a nnn for it i 
want thereof. Whereupon the plaintiff's agent prepared a declaration, but Cat 
when it was ready, he was told by the defendant's agent that he need oc had 


deliver it; however, having been at the trouble and expence of prepanig 
it, be delivered the ſame; and demanded a plea. Defendant pleaded oy a ec 
thing to the merits, but only that he did not proceed in the ſpiritual cout con 
after the prohibition, gave a rule to reply, and demanded a replication 150 
Upon which the plaintiff obtained a rule for the defendant to ſhew cauſe 

- why he ſhould not pay the plaintiff the coſts of the proceedings in probite 
tion. The rule was now made abſolute. The court looked upon the fia a ve 
to be a ſham nugatory plea, not being to the merits of the cauſe ; the ie for 

* gation that the defendant has proceeded contrary to the.prohibiuon, is 
and muſt be put into every declaration of this kind; but whether he has f the e 
proceeded or not, is totally immaterial. The ſtatute 8 C9 V. 3. 41 


gives colts after plea pleaded, or demurrer, but this is not a plea wil ove 
that ſtatute. 10 a conf 

But, though a plaintiff in prohibition may have prepared, and ada 
tendered a declaration to defendant, proceedings ſhaſl be ſtaid with od * 
coſts, where the defendant is deſirous of ſubmitting without further ip 


tion. 
Gezge v. Thus, upon ſhewing cauſe againſt a prohibitipn, the court made d 
Jones, rule abſolute, with a direction that the plaintiff. ſhould declare in prob 
N tion. He tendered a declaration, but the defendant refuſed it, a0 g 
plied to ſlay proceedings, as being willing to ſubmit, The plaintif , 


\ 
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ed he had à right to go on, in order to get at the coſts of the motion, which 
he could not 6therwiſe have. But the'court ſtaid the proceedings without 
colts ; ſaying, the direction to declare was in fayour of the defendant, who 


might waiye it. | Pac 
£ | | age 247 
{4 probibition) Rolle adds, ** or on the laſt day but oue.” Gibſ. 1029. 3 Burn's Eccl. 
Law, 113. 


— 


_—_— 


F 
n ; and therein, of diretting 
declaze on his Prohibition. 


| | P 8 
(0, (6) motions) (J) But, if the court be clearly of opinion thatthere is — 4 
vo ground for a prohibition, it ought to be denied, without putting the defen- (/) Saint 
dant to expence, and delaying in the mean time the exerciſe of what ap- N 


pears to them a lawful juriſdiction. For this denial is not concluſive to the Todin 


hen to be granted aden or quouſque 
the Party to 


a plaintif, If there is no juriſdiction, the ſentence will be a nullity, and 1 Burr: 

b upon any attempt to excuſe or enforce it, the whole may be tried in 198.9. 

. 20 action g). The plaintiff may alſo apply to any other court in (g] Lindo v. 
. W.fminfer-ball for a prohibition, and take their opinions. Per Lord Devens w 
1 Mansfield, ; 


If however the court incline in favour of the prohibition, the defendant x Burr. 198 
has, it ſeems, a right to put the plaintiff to declare: and having ſuch right 2 Str. 114. 
de may of courſe waive it, and, after a rule given to declare, ſubmit and — 75 
ſlay proceedings. 7 > 

Where the party is ordered to declare in prohibition, he ought not to Dean and 
ke out the writ, for ſerving the other fide with a rule is ſufficient ; and Biſbop of 


if in that ſuit he obtain judgment, the judgment is let probibitio, otherwiſe — 


; fot it is eat conſultatio; therefore if the party be excommunicated, the man- 25 Geo. 3. 
be my part of the writ to aſſoil the party is not to be obeyed till after trial 
| ot | 


The declaration in prohibition is a gut tam declaration, for it ſuppoſes 12 Co. 6r. 


ing 

| 00 a contempt to the King in proceeding after the writ delivered. But the Statford c. 
cout contempt is merely form, not traverſable, and no verdict need be given 2 
- bout it. : a Walfenden, 
call tn. 148. 
obi Where an iſſue is joined in a declaration in prohibition, if the jury find Carter v. / 
e er | verdict for the plaintiff, yet they ſhall give no more than 1s, damages; Lou M. 

e lle for it is in gature of an iſſue to inform the conſcience of the court: but, 

20, th Wer he has had judgment, quod ſſet probibitio, he may bring his action upon 


de caſe, and recover the damages he has ſuſtained. 
ia tithe caſes, and matters of ſuch ſort, where many things are in con- 1 L. Ray. 
wvrerly, it is frequent to order the prohibition to ſtand as to part, and a 39. 
uation to go as to the other part. | ; | 
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Owen v. —  A' prohibition was granted in a ſuit for tithes, upon a ſuggeſtion that the 
pan lands were barren and newly improved,' and a trial had on the declaration 
99+ in prohibition, and a verdict for the plaintiff that the lands were not har. 
ren, on which a conſultation was granted, and he obtained ſentence 
From the inferiour court there was an appeal to the Arches, and an alle. 
gation entered that the land was barren ; and the court there were pro- 
ceeding to reverſe the ſentence, becauſe barren land, though contrary to 
the verdict at law ; upon which a prohibition was granted quoad the alle. 

gation of barren land. Rag 15 


n 


— 


(8) At what Time to be gꝛanted; And herein, in 
what Cafes it map be granted after Sentence, 


(It is clearly) Ca, temp. Hardw. 317, 1 Burr. 314. 2 Burr. 813. 3 Burr. 1922, 185 
1133. 4 Burr. 2037. Cowp. 424. Either never had any at all, or have exceeded that which 
they had. 3 Teim Rep. 37. Prohibition will be granted to a coyit of appeal where it appezn 
that they have no juriſdiction over the ſubject- matter even after they have remitted the ſuit to 
the court below, and awarded coſts againſt the appellant, if they are procet ding to enforce the 
payment of theſe coſts. Darby v. Coſens, 1 Term Rep. 552. On a libel to charge a man tors 

pair a church in reſpect of a light-honſe, a prohibition was g. anted after ſentence, and an appel 
to the Delegates. Sir Iſaac Rebow v. Bickerton, Bunb. 81. 


Offley v. If a man libels in the ſpiritual court for tithes in kind, and the defer- 
N dant below ſuggeſts and inſiſts upon a modus, there, the ſpiritual court har 
i ia no juriſdiction to try the modus, their method of trial of preſcription being 
diferent from ours: but, if a man libels for a modus, and the defendant 

.-admits the modus, the ſpiritual court may proceed in the cauſe. But even 

in the firſt caſe, if the party permit the ſpiritual court to proceed to ſe 

tence, he comes, then, too late for a prohibition, it being pro defeftu tris 

tionit only: but a party can never be too late, where it is pro deſedu jr 

diflionis. 


«= — = = oo 


— 


() To what Courts a Prohibition may be award: 
ed: And herein, that the Superioꝛ Courts att Wl « 
to detezmine the Voundazies of all Jnfezl0! 
Jurisdittions, 

Page 250 


( Hence probibitions) So they are grantable to naval and military courts martial. 2 H. Bl, 1%. 
Page 252 | | 
85 4 — A prohibition will go, where viſitatorial authority is uſurped. Reg. 40.0 


— On: 


(K) Pꝛohibitions to Jnfetior Tempozal Courts in 
what Inſtances to be granted. 


Page 254 | | 
(But in the) See acc, Cro. J. a 95. 1 Term Rep. 552. 3 Term Rep. 3. 315. 


Home v. The miſiaterpretation of a ſtatute by an inferior court, the 1 
crack on'of which ariſeth dere”, in the courſe of a proceeding, whic 

1 H. Bl. Confeſſed to be within its juriſdiction, ſhould ſeem to be rather a ny | 
487. of appeal than a ground for a prohibition. Mut clearly in ſuch a = 


4 Term 


FEET = > 
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;bition will not lie, unleſs. it be made appear to the rr court, Rep. 382. 
that the party applying for the prohibition, has, in the courſe of the pro- 2 11. Bl. 
ceedings in the inferiour court, alleged the grounds for a contrary inter- 533: 
ration of the ſtatute on which he applies for a prohibition, and that the _ 
inferior court has proceeded notwithſtanding ſuch allegation. * 
As no right is veſted by any of the prize acts in the captors of an ene- I. 
my's ſhip and cargo in war, before the ultimate adjudication of the courts f 
of prize; it follows, that the iſſuing of a monition to the prize agents by 


wx ca .® TY - 


ceeds of a ſhip and cargo, which have been ſold, after a ſentence of con- 
demnation as lawful prize, but from which ſentence there is an appeal, 
(on a ſubject diſtin from the queſtion, whether prize or not, which is 
not diſputed,) cannot be a ground for a prohibition to that court, for the 
monition neither interferes with nor defeats any veſted rights. 


6 


(L) Piohibitions to the Spiritual Court in what 
Inſtances: And herein. 


: Pape 55 

(Se, if a vicar) The bounds of pariſhes, though coming in queſtion in a ſpiritual matter, n 
be tricd in the temporal courts. This is a maxim in which all the books of common law are una- 
pimous; though our provincial conſtitutions expreſsly mention Limites parochiarum among the mat- 
ters que mere ad forum ecclefrafl;cum pertinere noſcuntur, and que non foſſunt a N ſeculare aliguatenu: 
prrimere, complaining of this as one incroachment, among others, which the temporal courts 
vere making upon the ſpi:itual at that time. Gibi. Cad. 239. 


(But, if the) 1 Sid. 89. S.C. 1 Keb. 3%9. 8. C. 2R, Abr. 312. pl. J. 8. P. But ſee Gibſ. 


ven Cad. 239. | 

ſet- 5 ö | 

1 ; 5 Page 256 
oi (There are) The ſame law of an apparitor, Pearſon v. Campion, Doug. 629. 


Where a perſon is ſued in the eccleſiaſtical court for a ſeat in the Stedman v 
church, if he would obtain a prohibition, and ouſt the ordinary of juriſ- Hay, Com 
din, he muſt ſhe ſuch a legal title as cannot be tried in the eccleſiaſ. Kp. 368. 
tical court, which can only be by preſcription, and preſcription can in ſuch 
ale be no otherwiſe proved than by ſhewing repairs ; therefore, in a de- 
caration in prohibition, the plaintiff regularly ought to ſet out a cuſtom 
of repairing 5 but, if he do not, and if the defendant do not demur, but 
po to trial, it will be aided by the verdict, for the plaintiff ought not to have 
a verdict, unleſs he proves a cuſtom to repair. 2 

If a churchwarden has made up his accounts, and had them. allowed at Nutk ins v. 


\b reliry ; if there is a libel againſt the churchwarden in the ſpiritual court, — = 
ſeating to his accounts,” a prohibition ſhall g0. f Snowden v. 
— Herring. 


2. Where they determine on à Matter of Freehold. Id. 289. 


A prohibition was granted to a ſuit in the ſpiritual court for breaking a Binſted v. 
urch-wall, and cutting down the boughs of a tree in a church-yard; for the Collins, 
"lor having a freehold in him has a right to bring his action, whereby the Dunb. 229. 
{iy would be ſubjected to a double proſecution. Beſides, the ordinary 
cant puniſh a treſpaſs committed on the body of the church, unleſs it 

dirine ſervice, 


(% 


the court of commiſſioners of appeals in prize cauſes, to bring in the pro- . 
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| 7 
N days Ars | 
(So. although) So, a prohibition ſhall not go to ſtay a ſuit for à mortuary, unleſs the 
hath been denied in the 5 — court. Johoſon v. Oldbam, 1 Ld, . 12 * 
8. C. Churchwardens libel againſt the rector, that there hath been time out of mind, and l. 
chapel of caſe within the lx) ; and that the rector of the pariſh, time out of mind, hath repair. 
ed and ought to repair the chancel of the ſaid chapel ; and that the chancel being out of repair 
the defendant, being rector, hath not repaired it. The rector denied the cuſtom in the ſpiritad 
court, and a decree was made for the rectot, that there was no ſuch cuſtom, and coſts were ty. 
ed there for the rector. The church wardens moved there for a prohibition; aud it was argued 
for the prohibition, that it ought to be granted, becauſe it appears that the libel is upon a culton, 
which the defendant hath denied; and it may be, the queſtion was in the ſpiritual cout, cfton 
or not, which is not triable there, but at the common law ; and then this appexring upon the l- 
bel, that the court hath not juriſdiction, a prohibition may be granted aſter ſenterice. Bt il 
the court held the contrary. For by Holt, C. J. The reaſon for which the ſpiritual court ought 
not to try cuſtoms is, becauſe they have different notions of cuſtoms, as to the time which cvs 
them, from thoſe which the common law hath ; for in ſome caſes the uſage of ten years, in ſome 
twenty, in ſome thirty years, make a cuſtom in the ſpiritual court; whereas by the common lay 
it muſt be for time immemorial. And thereſore ſince there is ſo much difference betete 
the laws, the common law will not permit that court to adjudge upon cuſtoms, by which in mary 
caſes the inheritance of perſons may be bound But, in this caſe, that reaſon fail ; for the (ps 
ritual court is ſo far from adjudging, that there is any ſuch cuſtom which the common law allow, 
that they have adjudged that there hath not been any cuſtam allowed by their law, which all 
a leſs time than the common law to make a cuſtom. Aud the plaintiffs having grounded tier 
libel upon a cuſtom, which was well grounded if the cuſtom had not been denied, (for libes 
there may be upon cuſtoms,) but the cuſtom being denied and found no cuſtom, it is not ren 
to prohibit the court in executing their ſentence againſt the plaintiffs, For the deſign of the ws 
tion for a prohibition, is only to excuſe the plaintiffs from coſts. And there is no reaſon but the 
they ought to pay them; ſince it appears, that they have vexed the defendant without cauſe — 
Churchwardens of Market Boſworth v. the Rector of Market Boſworth, 1 Ld. Raym. 435 
The vicar of N. was libell:d againſt in the ſpiritual court, for that by cuſtom out of mind, the 
vicars of N. had, by themſelves or others, ſaid and performed divine ſervice in the chapel eic. 
for which there was ſuch a recompence, and that he neglected. The defendant came for 2 pro 
Hibition, and without traverſing this cuſtom, ſuggeſted, that all cuſtoms were triable at comma 
law. And it was urged, that it was enough ſor a prohibition, that a cuſtom appeared to chars 
the vicar with a duty, for which he was not liable of common right. But by Holt, C ].-4 
gue may be hound to an eccleſiaſtical duty by cuſtom, and when he is bound by cuſtom, de 
piritual court may puniſh him if he neglects that duty: the cuſtom! might have a reaſona le cc. 
mencement by compoſition in the ſpiritual court, and begin by an eccleſiaſtical act; aud a bit 
2 only is not a ſufficient ground for a prohibition, unleſs it concerns a layman; whe 
_ here, it is an eccleſiaſtical right, an eccleſiaſtical perſon, and an eccleſiaſtical duty, aud the pre- 
ſcription not denied. Jones v. Stone, 1 1d. Raym. 578. 2 Salk. 50. S. C. And if the ſub 
jeel of the ſuit be within the juriſdid ion of the ſpiritual court, the mere ſuggeſtion of a cullon 
in the pleadings there, if they do not go on to try it, will be no ground for a prohubition. Dv 
tens v. Robſon, 1 H. Bl. 100. | 
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(A) Releaſes that are erpzeſs and by Deed : 4" 
| herein, 
Page 267 | 
(80, in another) See the caſes of Sibthorp v. Moxom, and Toplis v. Baker, v. 4. P. 397 


Maitland In the will of Fohn Adair was the following clauſe : I deviſe to 
W eng e brother, the Rev. Mr. Adair, 2000. I alſo return him a 
* in . 400. with intereſt due thereon, which he owes me.“ It appeared * 


RELEASE: 429 


rs r that the above bond was a joint bond in the Scotch 
» LG brother and his ſon. The queſtion was,. Whether 
this diſpoſition of the bond by the will amounted to a releaſe, or was only 
a legacy, and therefore lapſed by the death of the teſtator's brother in his 
lifetime, and the bond was ſtill remaining in force againſt the co-obligor 4 
and executor of his father? Lord Chancellour— There is not the leaſt > 
1bt as to the bond. It is diſtinly a legacy to the brother. [The-inquiry. - . +7 
directed, whether it remained in the hands of Mr. Adair, ſhews what the 
ourt thought at the hearing. There is no foundation therefore for T homas 


lair, the ſon, to have the bond delivered up. 


1 


B) Releaſe by Opezation of Law, how created, 
and the Effet thereof. 


- 


Page 268 
(If the adliger) And the bare appointment of a creditor to be executor, if he refuſe to act, 
Mot extinguiſh his legal remedy for the recovery of his debt. Rawlinſon v. Shaw, 3 Term 


Nep. 537+ 
A teſtator bequeathed. to his brother 5 o0l. and the like ſum to his ne- Carey v. 


01 
. Goodi 
- ghew, and appointed them his executors. The brother was indebted to 18 4 : 


e teſtator 5000/., and the nephew was indebted to him 1000. at the Rep. 110. 
me of his deceaſe. A bill being filed by the next of kin, praying an ac- | 


0. punt of the perſonal eſtate of the teſtator, and particularly of the ſums in 

ef C. hich the executors were indebted to him, and payment of the ſame to 
Th e plaintiffs ; it was contended on behalf of the defendants, that the ap- 
on a ; - . . 

— dntment of the brother and nephew executors was an extinguiſnment of 
— e debt: that this was clearly ſo at law; and that there is no caſe, in 

1 tie quity, where it has been holden otherwiſe, except where there has been * 
— direct gift of the reſidue: as in the caſe of Brown v. Selzwin, ca. temp. 


Tab. 240.3 and even there, Lord Talbot ſpoke of it as an undecided 
joint : but that there was no caſe where it had not been holden an extin- 
whment againſt the next of kin. But Lord 7hurlowe ſaid, he thought 
ud been a ſettled point in a court of equity, that the appintment of the 
chor executor, was no more than parting with the action; and declared 
a truſt for the next of kin. | 
Page 270 
4% where) It is now ſettled, that ſuch a bond may be enforced at law againſt the heirs of 
 bulband, Milbourpe v. Ewart, 5 Lerm Rep. 381. and Hayes ex dim. Foord, there cited. v 


c) Releaſes of Lands and Hereditaments how 
they enure : And herein, 


FS | | Page 273 

«rding) But 48 E. 3- 9. ſeems to the contrary, becauſe when the tenant pleads the diſſeiſin 

apc] the lord to arow upon him, it is (trange, that the lord, by his own act of acceptance, 
maintain his avowry, and deſtroy the feudal contract. Gilb, Ten, 64, 65. 


Page 278 
of there) But tenants in common cannot releaſe to each other, the ſrcehold being 1 


(E) of 


430 | RELEASE. 
(E) Of Beleaſes by cane, and Adminifiy 
028. 
Page 20 | 


105 the caſe) The law, however, is as ſtated in the text; the * of Lord Hardwicke u 
Hudſon v. Hudſon was applicable only to the W circumſtances of that caſe. Jacomb x, 
\ Harwood, 2 Vez. 265. 


* 


. 
Sh 


1. 


15 How far the Hus bands Beleaſe (hall bind th 
| Wite. | 


See vol. I. p. 286, 7, 8, . 


— 


(H) pow kar a Polmbllity or Contingent Intereſt 
may be releaſed. 


* 284 
A oity orphan) See acc. Cox. v. Bellitha, 2 P. Wms. 2 Lockyer v. Savage, 2 Str. 44 
Medcalfe v. Ives, 1 Atk. 63. Seems, if a mere voluntary r 213.  Locky Burrooghs, 1 All. t. 


— 


00 Releaſe, in what Caſes reſtzaied to the ſpeci 
Purpole for which it was given, 


n 


Page 28g 


(But teria the for 9 2 Ver. 310. 


Aan 

5 ; | ; 

The Profeſſon have already been appriſed by Mr. FEARNE, that the former 
colle8ion in this Abridgment under the title © RemainDER,” ſeems to be 
an d from a Manuſcript Treatiſe, apparently of the Lord Chief Ba- 
„n GiuBeRT, upon that ſubjet. In the following pages of this volume 
they will find the whole of that Treatiſe, which I am enabled to lay before 
them, by the unſolicited kindneſs of Mr. Haxcrave, who, as ſoon as he 
was informed I was engaged in the editing of this work, war pleaſed to 
communicate the Manuſcript to me, with a permiſſion to print it at length. 
Such a favour, ſo conferred, I acknowledge with gratitude and with pride + 
bill it adds to the value of the Work, it does honour to the Editor. The 
part of the Treatiſe which never before appeared in print, 1 have diflin- 
guſſbed by including them between inverted commas : the other part I have 
marked with a ſingle inverted comma. The additional colleflions of the 


crotchets, 98 


HENRY /GWILLIM. 


— 


— 


* A LL chat it ſeems neceſſary to obſerve by way of introduction to 
4 the enſuing head, is, that after ſuch time as the feudal property 
* came to be extended and enlarged to a perpetual and durable effate, 
* and that donations were frequently made to the feudary and his heirs ; 
* this gave him the abſolute ownerthip and property in the feud, and, 
* conſequently, as abſolute a power of diſpoſing thereof to ſuch perſons, 
ud upon ſuch terms, as he thought fit ; ſo that if he aliened the eſtate 
* to any perſon for life, or years, or any like intereſt, as the whole bene- 
ii he intended the perſon ſhould be c:.pable of, yet he left a reverſion in 
* himſe]f, which being alienable, he might at the ſame time limit it to go 
ger to any other perſon after the ficlt intereſt determined. And this 


a \urther limitation over to any third perſon, and ſo on till he gave it out 
in 25 large a manner as he himſelf enjoyed it. All the limitations after 


the firſt were called -+ Remainders,” either from their being a part of 
" *hat remained 


ow the preceding eſtates ſpent. 


| default of ſuch reſervation the law created and raiſed 
certain duties and ſe 


ud conſideration fo 


Compiler of the Abridgment are left without any difling Ader mark 3 4:5 
the paſſages for which I am reſponſible are, as uſual, inſerted between | 


4 4 might likewiſe limit and circumſcribe as he thought fit, and make a 


Remainder and Reverſion. r 39% | 


- and was left in the donor; or, from the nature and Cowell ; 
manner of their exiſtence, as not being to come to the perſon intended, aud Terms 
But, becauſe unpon ſuch, dona- of Law, tit. 
- N the donors either reſerved particular ſervices to themſelves, er- 


emain - 


auh. 269. 


Co. 
to them Lit. 49. a. 
rvices to be done by the tenant, as a recompence 143. a. 26. 


r his enjoying the feud : therefore the tenant could Þ L 
be” 66 in 3 » 344+ 
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in no caſe alien or diſpoſe of the feud without a particular licence of hi 

* lord for that purpoſe, ſince this would have been a breach of that tug 

« the law had inveſted him with, and might have endangered the peace 

« and ſecurity of the lord by ſubjecting him to the perſon of his greaek 

Co. Litt. enemy. And as the tenant in ſuch caſe had no power to alien withou 
43· . b. (his Jord's licence, fo neither could he alien in ſuch a manner as w 
2 Inſt. 6s. 40 leave his lord for any time, though never ſo ſmall and' inconſiderable 
« without a tenant to do his ſervices, which the lord could in no for be 

4 ſuppoſed to diſpenſe with by his licence. For beſides the danger tha 
« might poſſibly happen in that interval, the ſervices being created at the 
« ſame time with the feud, and coming to the lord in lieu thereof, were 
& to be as perpetual and unalienable as the enjoyment of that was to he. 
« And ſince the, ſervices to be performed were ſuch as none who wee 
„ uncertain of enjoying the feud during their lives, would either under 
take or think themſelves under a ſufficient encouragement to perfom 
* as they ought, becauſe, if they held the feud but for years, and ſhoull 
„ happen to ſurvive thoſe years, they would then become deſtitute of 
40 a and ſupport for their lives, notwithſtanding all their former 
abours and ſervices to the lord; and, conſequently, from ſuchtenant 

** the lord could not expect a faithful and zealous diſcharge of their dv 

< ties ; therefore the ſervices were always to be performed by fuch a 

* held the feud for life, at leaſt; and, conſequently, the tenant coull 

g Co, 135. not by his alienation leave the lord without ſuch a one. For this re 
Co, Lit. „ ſon it was, that if a leaſe was made for years, remainder to the right 1 
269. a. b. « heirs of J. F. there would be no tenant of the freehold to do the {er 
„ yices. So, if a leaſe were made for life, or a gift in tail, to begin ata « | 

« future day or time, ſuch leaſe or gift. were made void; for until the 

% commencement, the leflee or donee would have nothing, and conſe s 

_ ....-; 4 quently, be under no obligation to do the ſervices : and the leſſor c 
donor in the mean time having parted with their intereſt pro tun 


AN 


« would be regardleſs of the ſervices. To prevent, therefore, this i. "= 
10 convenience and danger to the lord, the law adjudged ſuch leaſe, gi T 
« or remainder to be void; and, conſequently, the firſt tenant cootioued "* 
© tenant ftill to the lord, and as ſuch. was obliged to a performance « 6 þ, 
& the ſervices. Theſe reaſons, though they, now ſeem antiquated, my bs 
* perhaps be of equal force with the reaſon now commonly. urged fron Wy. .; 


« the danger of ſuffering the freehold to be at any time in abeyance, , |, 
« pectance, or ſuſpence, becauſe the rights of ſtrangers would safe 
4 thereby for want of a perſon in the mean time to charge with a precip 
« for recovery thereof. But yet it was not abſolutely neceſſary, that 
« eſtate of freehold or inheritance ſhould be the preſent and on ſcbel⸗ 
« ing intereſt: for if a leaſe were made for years, remainder for life, 
64 in tail, and livery thereupon, this remainder was good; for here „ 
& no time wherein the lord was without a tenant of the freebold, # 
<« his being obliged to all the feudal ſervices might perhaps be one ten 
© why ſo little regard was had to the intereſt of the leſlee for yea 3 
6 Co. 5 8. being no ways able to controul or impeach the acts or. | 
| ' 6 freeholder. _ 121 
„ Another thing obſervable is, that as the tenant could in no ſort die 
& without his lord's licence, nor could that licence be ſo int þ 
© to deprive the lord of a tenant qualified to do his ſetvices, ſo, | 
« he had, by a ſufficient proviſion, taken care of his lord, he mip 
« then carry over the diſpoſition to any other perſon as far as be P. F 


— 


Serge 


— 
Ly 
— 
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« For it would have been unreaſonable to compel him to aflign over the 
© whole fee to any other perſon, when no exigencies of the tenure re- 


« others, whom he might lie under equal obligations to take care of. 
Hence came the notion of remainders; and the reaſon why they were 
« to be limited and paſs out of the grantor at the ſame time with the par- 
« ticular eſtate, ſeems to ariſe from the nature of the licence formerly 


„ any other perſon, than ſuch licence warranted. Therefore, if he had 
« a mind to diſpoſe of the feud to ſeveral perſons in ſucceſhon, he was to 
« procure a licence for that purpoſe, and by proper limitations to let in 
all perſons within the benefit of it at the ſame time, leſt by death or 
„ otherviſe he might be afterwards prevented from purſuing it. And 
« theſe remainders are now limited of ſuch forts of inheritance as will 
« not come within the rules of this reaſoning. And though licences 
« for alienation are ceaſed, yet it has been thought fit to obſerve the 
« rules deducible therefrom in the limiting and ſettling of ſuch remain- 
« ders, But, before we enter into a particular diviſion of this head, i 
«will be neceſſary to obſerve further, that anciently the tenant being pol. 
« ſeſſed of the entire property in the feud, might, upon his alienation in 
„ fee, have erected a ſeignory to himſelf, to ariſe out of the tenancy. 
And this practice was encouraged, becauſe it multiplied feudal tenants, 
4 and brought greater force into the field. But, though theſe ſeignories 
« were ſo tar in the nature of reverſions, that upon determination of the 
« tenancy in fee by eſcheat or forfeiture, the tenancy came back again to 
« the firſt tenant, an | he became ſeiſed thereof in fee as he was before ; 
* and though the ſeignories themſelves were then alienable, as the re- 
* verſion now is, and carried with them the rents and ſervices, as a grant 
of the reverſion now does; yet, whether they might have then limited 
* 2 remainder over upon a tenancy in fee, as they may now do, where 
% the teverſion would otherwiſe veſt in themſelves, is uncertain, fince 
there was no reaſon of convenience to multiply ſuch remainders, though 
* they found it convenient to multiply ſuch 3 But, however it 
* happened before the ſtatute of quia emptores, yet, after that ſtatute, no 
* one could have diſpoſed of the fee without a remainder upon it. For 
* the fee in all caſes by that ſtatute was to be holden of the firſt feudal 
* lord; and, conſequently, the tenant, who made the alienation, had 
" oothing further to expect in the tenancy either as a ſeignory, reverſion, 
or eſcheat ; but theſe now belonged to the firſt feudal lord, and there- 
ke the eenavt could not diſpoſe of what belonged to another: for 
” the reaſon of making that ſtatute was, that the tenant might not erect 
' ſeipnories to himſelf to prevent the eſcheat to his lord: hence it plain- 
ly followed, that every remainder muſt depend upon a particular and 
& intereſt than the fee, and therefore was conſined to three caſes 
an. to ellates for years, which is the leaſt certain intereſt the law 
knows. to eftates for life, and to eftates-tail. The eſtates for years 
ud for life were the ancient ones at common law, and were the terms 
for which people uſually diſpoſed of the feudal intereſt : the eſlate- tail 
ane ia upon the conſtruction of the ſtatute de donis, which made 


d empores followed it ſo near, they then conſtrued the fee conditi- 
1 in che donte to be an eſtate - tail, and the ancient ſeignoty in the 
or. VII, Ff donor 


« quired it, and would alſo have taken away his power of proyiging ſor 


the ioheritance to be certainly deſcendible. And when the ſtatute 


443 


« oiven for alienation. For as the tenant could not alien at all without 1 weſt. 
« his lord's licence, ſo neither could he alien for any longer time, or to pl. $67. 
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Co. Litt. © donor to be a reverſion. If they had not made ſuch conſtrug 
#2, 23.3. 6 ſtatute of guia emptores had ſhut out the donor, which had been to cx. 
« ry the matter farther than either ſtatute intended; and therefore ts 
6 ſerve the force of both ſtatutes, that which was before called a ſeignoy 
* was now called a reverſion, that the donor might have his own intere 
* preſerved, and yet not be ſaid to erect an intermediate ſei ory be. 
I tween him and his lord. which the ſtatute of quia emptores had forbidden 
Aud all this plainly ſhews, that a ſeignory and reverſion are in they 
_** own nature much the ſame. ; 


(5) What TUozds are ſufficient to create a fc: 
v. Of the Propriety of the Words made uſe of to paſs the Remis 


der. 


2. Of the Deſcription or Deſignation of the Perſon who is to take th 


Remainder. 


(M) Of veſted Remainders, and of the particular 

_ Eſtate to lupport them in theiz creation; hoy 

long it muſt continue; and when by Determiua 
tion, Grant, or Hetuſal thezeof, the Kemainde; 
is difcoutinucd, barzed, or deſtroped, and whe 
not. PR | 


— — 


5 1 (A) Ot what Things a ficmainder map be made, 


(al II chat it ſeems neceſſary to obſerve for explaining and clearing tho 
; ; ; A 6 point will be reſolved by putting a caſe or two, wherein it has been 
"Ml © holden doubtful if the remainder were good. 

ö « A man ſeiſed of lands in fee grants / thereout a rent · charge to one fo 
ii « life or years, remainder over to another in fee or in tail, Cc. It vn 
= ** doubted, whether this remainder were good, becauſe this rent bad no 
© exiſtence at all before the grant; and the grantor cannot be ſaid to hare 
any part of the rent left in him, as he would of land, becauſe he ff 
gave being to the rent, and bounded the time of its exiſtence, whid 
* being run out, nothing thereof remains to grant over to another; 4004 
e remainder is to be granted out of that which would otherwiſe be a't 
« verſion in the grantor, which here this rent cannot be, being newly e 
© ted, But in this caſe, by the better opinion of the books, and a jf 
ment lately in point a), ſuch remainder of a rent newly created has bes 
g holden good. For, as the grantor might at ſirſt have granted it in ſe 
2 Ro. Abr. or for ever, having ſuch perpetual and durable intereſt in the fund os 
416. pl. 2 © of which it was to ariſe, fo he may ſhare and divide the grant, aud ge 
26. 70. 76. 4 part thereof to one, and part to another in ſncceſſion ; and the rath® 
« becauſe the particular eſtate and remainders are but as one ellate, * 
« the grantor, being limited to paſs out of him all at the ſame time. 2 
. „ a8 to him, it makes no difference, whether one or more 7 
* &/ jointly, or in ſucceſſion one after another. But (5), if he pou 

rent for life or yeazs, without going further, he cannot after grant * 
« verſion thereof to another, becauſe he has no reverſion in him | 

©. reaſons before given. The reaſon of this caſe will go likewile to © 


* 


„mom, eſtovers, c. newly created.” 


858 
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« Bat before we leave this head, it may be Froper to inquire into the 
« reaſohs and practice of limiting remainders in per onal goods or chattels; 

« for theſe in their own nature ſeem incapable of ſuch a limitation, becauſe, 

« being things tranſitory and by many accidents liable to be loſt, deſtroy- 

« ed, or otherwiſe impaired : beſides, the exigencies of trade and com- 

« merce requiring a frequent circulation thereof, it would ut a ſtop to all 

« trading, and o:caſion perpetual ſuits and quarrels, if uch limitations 

« were generally tolerated and allowed. But yet in laſt wills and teſta- 3) H 6, 

« ments, ſuch limitations over of perſonal goods or chattels have ſome- 30. a. Dy. 

© times prevailed ; eſpecially, where the firſt deviſee had only the uſe or ? Pl. 8. 

* 0Ccupation thereof deviſed to him; for then it was holden, that the pro- 259% 2 
« perty continued in the executors of the teſtator, and that the firſt devi- 4 

« {ze had no power o alter or take it from them. But in either caſe, if Plowd. 52x 
« the firſt deviſee did actually give, grant, or ſell ſuch perſonal goods or b. 542+ b. 


« chattels, the judges would very rarely allow of actions to be brought by 1 1 3 1 
« thoſe in remainder ſor the recovery thereof. Hence it came to paſs, , al 6, - 1 
« that it was a long while before the judges of the common law could be 1 Ro. Abr. 1 


« prevailed with to have any regard for a deviſe over even of a chattel real 610: pl 4. 


« or a term for years, after an eſtate for life limited therein, becauſe the 2 8 1 

4 ellate for life being in the eye of the law of greater regard and conſide- Swiss 37. 1 
a ration than an eſtate for years, they thought, he who had it deviſed to 1 Bulſtr. 5 
4 „ him for life, had therein included all that the deviſor had a power to 192 a 
1 „ diſpoſe of, And though they have. now gained that point upon the an- : _ 9s: 1 
L « cient common law, by eſtabliſhing ſuch remainders, and have thereby 59. l. pl. K 

„brought chat branch out of the © hancery, (which court frequently help- 1 
2 ed the remair.der-man by allowing bills to compel the firft deviſee to give 8 
q * ſecurity, Ec.) yet it was at firſt introduced into the common law under 1 
% anew name, and took all the ſanction it bas ſince received from thence ; I 
thu * an account whereof, and how far it has been carried, may be ſeen at 3 


eh « large in the Uuke of Norfolk s caſe, But, as to perſonal 2 and 3 Ch. Ca. 
chattels, the common law has provided no ſufficient remedy for the de- '+ 
« riſce in remainder of them, either during the life of the firſt deviſee, or 


va iter his death; therefore the court of Chancery ſeem to have taken that +] 
d no * branch to themſelves, in lieu of the other which they loſt, and to allow C. 
bar * of the ſame temedv for fuch deviſee in remainder of perſonal goods and | F 
e bl * chattels, as they before did to the deviſee in remainder of chattels real 2 
yhuch * or terms for years. YL 
and Therefore, where a man deviſed 60ol. a- piece to two daughters, 1 Ch. Ca. A 
1 * and the reſidue of his perſonal eſtate to his ſon, and if either of his chil-ꝰꝰ N 
c * dren died during their minority, the ſurvivors to be heirs to the deceaſ- A 
ar ed by equal portions; the ſon died, and the one ſiſter brought a bill A 
u bet * againſt the executors and the other ſiſter to have her own 600/. and the 1 
1 " half of the brother's perſonal eſtate; ſhe had a decree accordingly z but 3 
0d 06 © was forced to give ſecurity to pay back her own 600“ in caſe ſhe died I 
ee her minority ; though it was ſaid, if the died during minority 
rat being ifſue, it would be a hard caſe. l 
' N . A deviſe was made of the uſe of goo!s, plate, and houſehold ſtuff 2 Ch. Rep. 1 
1 J o one for eleven years, and after to another, and held a good 337- 4 
be | Geviſe, and a decree” to deliver them accordingly atter the eleven Jolly v. - 


Wil.s. 


„ 8e, upon a deviſe of the uſe of certain books, jewels, and rarities, 1 Ch Ca, 

. io one for life, and after of the things themſelves to apother ; he in the 130. 

\ Fmainder brought a bill in the lifetime of the firſl deviſee to have ſecuri- 2 175 

ly for their forthcoming after the death of the firſt deviſees ; and the court 
Ff2 being 


years 


44 
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60 being aſſiſted by two judges, held the remainder good ; but ordered then 
8 &* to move for the ſecurity another time.“ „„ 
Page 295. Nate ek 
A farmer) [Where the things limited over are of a periſhable nature, the modern a 
poi. is to Dede to be ſold, and to allow the tenant fcr life the intereſt of the . ? 
ale. 5 d f 


2 Ch. Rep. But, where a man deviſed debts and perſonal eſtate to one, whom 

x Ae TR „he intended executrix, for life, and after her death to another; the 

Boer. executrix died, and he in remainder brought a bill againſt her execu 

Swinb. 137. ** for the ſaid perſonal eſtate ; the bill was diſmiſſed, and the remainder 

God. Abr. holden void, the firſt deviſee being executrix, in whom the perſonal c. 

360. tate veſted and attached by a right prior to the deviſe, a E bag 
her executor.“ 5 


» Manniog's (, 

1 caſe. 50 

1 8 Co. 94. contra. There, the deviſe is, to the executrix fur life, remainder over, and the eu- 
cutory deviſe adjudged good. 7 

* 1/Ch. Rep. © Where money, goods, or other perſonal chattels, are deviſed to on. 

„ 129, 260. « and the heirs of his body, or to one, and if he die, without heirs of ls 

ö 


— 


1 66. . body, the remainder over, this remainder is totally void, and the couns 
' 2 Ch, Ca, © will not allow of a bill by the remainder-man to compel ſecurity to hare 
11 94. 2 Vent, © the money, Oc. after the death of the firſt deviſee ; but it-ſhall go 
l [ 349, “ his executors or adminiſtrators. For the firſt deviſe gives the abſolut 
4 « property of perſonal eſtate, as a like deviſe of real eſtate before thefts 
| « tute de donis gave a fee, upon which no limitation could be made further; 
4% and as the heirs are the repreſentatives to take a real eſtate, ſo are the 
t executors to take a perſonal eſtate ; and this-is-not within the ſtatute d 
&« donis, but remains at common law.” 
(If A. deviſe) [Ste Gregory v Pelham, 5 Br. P. C. 436. Duke of Brigewater'v. Eger d 
2 Vez. 122. 1 Br Ch. Rep. 281 nores. Duke of Marlborough v. Spencer. 5 Br. P. C. $91 
Foley v. Burnell, 1 Br. Ch Rep. 274. Dom. Proc. 27 April 1985, Vaughan v. Burſſem. 3 N 
Ch. Rep. 101.] : | 
2 Ch. Rep. © But, where a deviſe was of money and goods to one for life 
| « and if the deviſee died without iſſue, then to go over to another, thi 
* was held a good deviſe over; for the firſt limitation being expreſs 
« Iy for life, the words after could not enlarge it by implication, # 
„they would a real eſtate, and then it falls within the common rule « 
«© other caſes. 65 
DE v. One by will deviſed 1300/, to his daughter A. to be paid at ber age 
11 oh „of 21 years, and if ſhe died without iſſue before 21, then to go oer 
., provided if ſhe married before 21 without conſent of certain 
« then to go over to C. She did marry before 24 without ſuch 
1 and upon a bill brought by B. it was decreed, that A. ſhould give ſec 
« rity, Ce for the money, if ſhe died before 21 without iſſue ; and tht 
„% Matter of the Rolls who heard the cauſe ſaid, the law was vos ſettle " of 
« accordingly. But there, the decree was ſo ordered as to ſerve 
* + * contingencies, vis. that upon her marriage before 21 without ; "lo 
« the money ſhould go to C., yet ſo that if the died before 21 without 
"4 ſue, it ſhould go to B. according to the deviſe.” 


1 — . —_ 
| ) What Words are ſufficient to create a iemaind" i 5 


3, Of the Propriety of the Words made uſe of to paſs the Remuinde. * 


3 5 (Co an eflate) „ And in the common limitations of ſettlements * 
| . day, the word remainder is ſeldom uſed,” | , 0f 


| 
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Of the Deſcription or Deſignation of the Perſon who is to take the 
bh Remainder. 


« As to the deſcription or deſignation of the perſon who is to take the 
« remainder, ſo far as it falls within the names of purchaſe allowed of by 
« law, 1 ſhall not here enter into it, that being equally applicable to poſſeſ- 
« fons as well as remainders. All that ſeems here proper to come under 
« conſideration is, bow far a limitation in remainder to a man's own right 
« heirs, or the heirs male or female of his own body, or to the right heirs 
« of another perſon, ſhall be good as a remainder, and how far not, As 
« 10 the limitation to a man's own right heirs, or the heirs-male or female 


« his own right heir a purchaſer either of a fee · ſimple or a fee - tail, with- 


6 ries little ſatisfaQion or inſtruction with it, we mult therefore ſeek high- 
« er and endeavour to fetch the reaſon of it from the old conſtitution where. 
« on all our law ſeems to be founded, that is, from the nature of the feu- 
« dal tenure, and the relation that was at Grit eſtabliſhed betwixt the lord 
« and his tenant. And then clearly the reaſon ſeems to be this: when 
« donations came to be made to the feudary and his heirs, or heirs male 
« or heirs female of his. body, under certain duties and ſervices, theſe 
« words, © heirs, &c.” being words of limitation, and appropriated to 
« meaſure out the length or continuance of the eſtate intended to be given, 


© would be capable of performing the ſervices, but not of the heirs, or 
* heirs male or female, c who were not then in gſe, and yet were to 
* be liable to the ſame ſ-rvices, when they came into the revancy : there. 
„ fore the lord was to have the tuition and education of ſuch heirs, fc, 
* in caſe they happened by reaſon of their minority to be incapable of per- 
* forming the ſervices, that ſo he might by his care and diſcipline ſecure 
* to bimfel tenants always capable ond either in their own perſons, if 


lik, * they happened to be males, or by proper marriages with his tenants, if 
thi * they proved to be females. And this was the more reaſonable, becauſe 
rels * he gave the tenancy to the heirs, or heirs male, or heirs female, fc. 
„ U * a8 well as to the tenant himſelf; and all who came under that deſcrip- 
le of ® yon were equally in his view, and within the words of his gift. But 
„dow, if the tenant might have broken through this proviſion of his lord, 
2 © 40d have given the tenancy to his heirs, Cc. by his own immediate gift, 
er u * then all theſe ends of the tenure had been fruſſrated and defeated ; for 
rſoos, * they coming to the tenancy, not by the donation of the lord, but by the 


ole * Uiſpoſition of the tenant, though they would have been til] liable to the 
| " aked ſervices, yet the lord had loft the advantages of wardſhip, marria- 
ad the BNR” , Sc. which were annexed only to thoſe who came in upon the terms 
ſettled * of his own donation by deſcent z and ſince they, as heirs, were equally 


e bo g vcluded in the firſt donation, and upon the death of their anceſtor were 
anlevk o come in, in virtue thereof, therefore the law conftrues ſuch gift or 


out L Gipoſtion of the tenant, whether in. poſſeſſion or remainder, to be total- - 


I yoid ; either for that then it came too late, the tenancy being veſted 
< them immediately upon their anceſtor's death, and therefore it was 
Fruleſs to give them what they had already; or to prevent the miſchiefs 
that might accrue to the lord by ſettling in ſuch tenants, as for the pre- 
A might not be capable of doing the ſervices, and for want of a pro- 
r education under the lord, would never after be qualified for _ 


« of his own body, this is void, becauſe, ſay the books, no one can make 2 0 Lite. 


« out departing with the whole eſtate. But this being a reaſon that car | 


« and of the preſent tenant only, the lord could have notice how far he 
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% And this ſeems to be the true reaſon of that fo often decantatum in on; 
% books, that a man cannot make his own right heir, or heir male, or fe. 
e male, a purchaſer, without departing with the whole fee. And there. 
ic fore when the tenants found that this would not do to defeat the lord of 

% the wardſhip and marriage of their heirs, they then found out the way 

of making feoffments and other diſpoſitions to their eldeſt ſon apparent 
by name in their lifetime, and then, though they died leaving him a mi. 
2 Inſt. 169, Por, and not capable of the ſervices, yet the lord loſt the advantages 
“ of wardſhip, marriage, &c. But to meet with this deviſe, and others 
of the like kind, the ſtatute of Marlb. c. 6. and other ſubſequent 
ſtatutes were made, which have ſecured the lords againſt all the 
evaſions of their tenants to defeat them of the advantages of their ſeig 
© nory.”? | | 
Dy. 156. « 8o, where A. by indenture gave lands to B. for life, remainder to 
Graſwold's «« the heirs male of the body of A., remainder to his own right heirs; 4. 
-xjacd 80 died, leaving two ſons; the eldeſt had iſſue a daughter, and died; it 
2 Roll. Abr was adjudged for the daughter againſt the uncle; either, becauſe the ef. 
415, pl. 1. © tate to the heirs male was void, the fee being caſt upon him by the death 
' Co. Litt. of the anceſtor, in virtue of the firſt donation ; or, becauſe, admitting 
cl 5 it to be good, then it was veſted in the eldeſt ſon by purchaſe, being the 
2 Leon. 25. ©* firſt taker, and conſequently ceaſed upon his dying without iſſue male, 
2 Mod. and then the daughter is heir of the fee · ſimple.“ | 
209. | 
1 578. 1 Roll. Rep. 239. contra per Co. arguendo. 
Page 298 | ; 

(But if a man) [In a ſubſequent caſe, where the uſe was limir-d to the grantor himſelf for 99 
years, remainder to the uſe of the truſt.es for 25 yca:s, remainder to (the u'e of) th: Heir: molt 
of bis own bey, remainder to his own right heirs; the court held the limitation to the he nal? 
of the bady to be void, becauſe th:re was no preceding freehold limited to ſupport it, and that 
it ſhould not be implied contrary 10 the intent of the conveyance . that there the eſtate took e 
by tranſmutation of poſſeſſion out of the ſe ſin of the truſtces, and not like Fenwick (ſhould be Py- 
bus) and Mitford's caſe, where the owner covenanted to Hand ſeiſed to the uſe of the heirs of his 
body. And Powell, J. held, that even in that caſe, if there had been an expreſs eff «te limited » 
tze covenantor, it had been diff-rent. Adams v. Savage, 2 Salk. 5 % 2 LA. Raym 854 6 Mod. 

134. 8. C. 80, where 4. by marriage ſettlement conveyed certain lands to the uſe of huwlcl 
for 99 years, if he ſo long lived and after to the uſe pf truſt-e< far 200 years, remainder to the ule 
of the beirs male of bis own body, remainder ta his own right heirs ; vpan a caſe refcrred to the 
Judges of Y B. from the ccurt of Chancery, they held the limitation to the heirs male of the boy 
of A. void, vio fr:chold being limited to any pcrſon precedent to that eſtate; and that no eftatt 
of freehold could reſult 1 A for his life by wplication; becauſe another eſtate, vis for gg yea" 
if, &c. was expreſsly limited to him, which wou d be inconfiſtegt with a freehold hy impliga't 
on. Rawley v. Holland, Vin. Abr. tit.“ Uſes,” F. pi 11.] 


- 
4 


Page 299 (Ja man mates) And therefore a leaſe for 1000 years made by th; 
', " feoffor was holden good againſt the heir, becauſe it took eſſec 


. 


« out of the reyerfion, which the uſe br 
« fer.” | 1 ; 
And there a caſe is cited, where ſuch fine calling it a remainder * 
not received: for if it were, this would be an eaſy evaſion t0 defeat 
« the lord of wardſhip, marriage, &c. of the heir, thopgh bis anceſtor 
always continued ſeiſed of the ancient fee till his death, and the 
by priority of right attached in his beir immediately upon his death, 1 
included within the words of the fixſt donation. r 
« 1fa man had made a feoffment in fee before the ſtatute of uſes, ihe 
the uſe of himſelf for life, remainder to 4. in tail, remainder to 
right heirs of the feoffor, and died, and then A. died without 75 5 
*f dern of the ſe6ffor being within age, he ſhould be in ward fr tf. 


ought back to the feoffor bim. 


REMAINDER AND RE VERSION. 439 


„coming to the ſeoffot in lieu of the land, for ſo much as was not diſ- 
« noſed of ſhall be of the ſame nature with the land itſelf, and then ſuch 
PIE. of had feſkon bad been void, becauſe it veſted in 
« a remainder of lands in pouleinon en void, becaule it veſted in 
« the heir by deſcent in virtue ot the firſt donation, which was the el- 
« der title. Aud fo it ſhall be, where it is limited by way of uſe, But, Dy. 172. 
« where a man makes a feoffment in fee upon condition to re-enfeoff him, pl 12. 237. 
« and the feoffee gives it to the feoffor for life, remainder to another in ng | 
« tail, remainder to the right heirs of the feoffor ; there, in ſuch caſe, 41. 4 Ca, 
« his heir ſhall not be in ward by the common law, becauſe, though he is 92, 9 Co. 
ia by deſcent, and not by purchaſe, as ſhall appear hereafter, yet, he 1 26. 132. 
« is not in of the old reverſion ; for both the fee and the uſe of it were 
« out of the feoffor, being made to a ſpecial intent, and therefore he takes 
« jt by deſcent as a remainder, for this ſhuts out the lord from the ward- 
« ſhip, Oe. becauſe the intervening remainder upon the death of the 
« f-offor is not held immediately of the lord, and ſo his anceſtor died not | 
« ſeiſed of the fee u ithin the tenure of the lord; as in the other caſe of ; 4 
« the reverſion he did; for that was held immediately of the lord, though. 1 
4 he could not have the fruit of it till the determination of the intermedi- 6 | 
u ate eſtate, But in the other caſe, if the remainder-man in tail had died 
« vithout iſſue, living the feoffor, then clearly upon his death, his heir 
« would be in ward, becauſe his anceſtor died ſeiſed within the homage 
« and fee of his lord. But this point of the wardihip belongs to another a 
« head, and therefore no further occaſion to explain it here. 1 
« [f one makes a feoffment in fee to the uſe of himſelf for life, or in Co, Liu 
« tail, remainder to the uſe of the feoffee, yet the feoffee hath no reverſi- 22. Þ - 
% on, but it is in nature of a remainder, although the eſtate of the feoffor 1 4 
« isexecuted by the ſtatute, and the feoffee is in by the common law, ©. * } 
* yhich concurring with the ſtatute Jaw ſhall be preferred, ſince that can 
* vive him no more than what he has already by the common law, And 
® the reaſon why this is a remainder ſeems to be, becauſe the eſtate firſt 
* moving from the feoffor, the uſe go ty a reſulted back to him in 
* ſee, and then, when he limits that uſe to himſelf for life or in tail only, 
* with remainder to the uſe of the feoffee, though this cannot give him 
* what he has already, yet it may well ſerve to declare in what manner 
* he ſhall have it 3 and the uſe being limited in remainder, ſo ſhall be the 
" eltate, which takes it ſupported under ſuch limitations. 
One makes a leaſe Al years, rendering rent, and after by will de-, I fon. 
* viſcs a further term to the leſſee rendering the ſame rent, and deviſes Machell v. 
* orer the inheritance to a ſtranger. The queſtion was, if this ſhould Duutos, 
* paſs to the ſtranger as à remainder, or a revei ſion; becauſe the term | 
und inheritance being both deviſed by will, which cauld not take effect f 
* ull the deviſor's death, he could have no remainder of that new term, $ 
ad conſequently could not-deviſe ſuch reverſion to another. But yet . 
* bythe better opinion, this ſhould be a reyerſion, becauſe the rent would 


2 J-THS Sim. v7 wt = . aA. F-a 3t>-£ 


— 


I ul de incident to it as a remainder ; and in wills, the intent of the party 4 
* \ principally to be regarded. Sed gu. becauſe the rent may well go ta [i 
* executors of the teſtator. | | Th 
* A copyholder ſurrenders to the uſe of H. for life, and after to the uſe, Leon 1 
a " of the g 4 {4 
de night heirg of the copyholder ; and at another time he ſurrenders 102. Allen Pa 
0 : de laid reverſion to the uſe of B. in fee, and dies; and then A. dies ; v. Palmer. 1 
ihe ud the heir of the copyholder enters. And by Cale, he may 3 for the Co Cop "A | 
* wdremains in the lord till his death, and then his heirs ſhall be in by. n. : 
ile chaſe, and not by deſeent x and if ſoy be had nothing in bim ta , The A. 
10 make cinRion tas. 


kan by | 
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8 * make a ſurrender of. And he ſaid, the difference was betuten thi 


by our au- © caſe and where the ſurrender is, to the uſe of himſelf for life, remains 
thor in his ©, to another in tail, Oc, remainder to his own right heirs, there; his « | 
Law of Te- 4e heirs ſhall have it by deſcent. Sed quere of this caſe (4), for it zþ 


—_ AY TH pears by the books 5 


alſo by Mr. Fearne, (Contingent Remaind. $6, 4th ed.) 


| « þ 
It has in- And that in theſe caſes the heit may enter before or without ani. * 
2 e tance; and it is likened to a feoffment in fee to the uſe of his laſt vil, 5 
in the cafe notwithſtanding which he may diſpoſe thereof in his kfetime: And i 51 

ol Roe v. * is alfo agreed, that a ſurrender to the uſe of the right heirs of J. 8. ohe | 
Quartley, « is then living is void, or to an infant en ventre ſa mere, or to the uf of Fd 

| 5 85 4.3 % one after his death, becauſe the freehold cannot expect. And yet i * 
88 4 . ib c theſe caſes, if the eltate might continue in the lord in the mean time, 1 
now ſettled, ai they might be good; and Cole agrees in the principal caſe, that if the b 


that che ſur- cc anceſtor had taken an eſtate for life, his heirs ſhould have it by deſcen, 
eee and not by purchaſe ; therefore it ſeems to be the ſame where the hy 
3 54 the „ gives him an eſtate for life, as in this caſe it does, till the future ii 


ultin ate li-.c« comes in efe, and then the heir cannot have it by purchaſe ; and covſe 


mitation is ,, quently the anceſtor's ſurrenders to the uſe of a ſtranger good. 91: he 
in of his ergo 55 be 
old eſtate, 5 1 


(ſee Roc v. Griffith, 4 Burr. 1952. Smith v. Trige, 1 Str 437. Thruſtout v. Cunningham, 
2 Bl. Kc. 1046.); it ſhould ſeem, chat the above caſe of Allen v. Palmer is (notwithandiny 
its re og ion in tha! of Roe v. Quartley) not now law. Ste Watkins's Gilb. Trin. 456. C6. 


Copyh. 97. Suppl 3. 13. 15. 75. Cro Ja. 3;6.] 


(> Burr. And the reaſon of theſe caſes ſeems to be, either the prejudice thi 
1106. ] «© might enſue to the lord, or to the donor, by the loſs of -wardſhip, m. 
4 riage, &c. if ſuch heirs ſhould be purchaſers, becauſe they then clan- 
«ing nothing from their anceſtor by hereditary ſucceſſion, would not be 

5 Jiable to the terms and conditions affixed to the hereditary ſucceſſion 

« only, and then every one would make his heirs purchaſers ; or fron * 

the prejudice that might happen to the heirs ee by the loks df m 

* ſuch remainder, if the anceſtor ſhould. do any thing to forfeit or deter- 

* mine his eſtate for life after the determination of the intermediate el. heir 

tate; for they not being capable of taking fuch remainder when the teſt 

% preceding eſtates ended, they could never after lay claim to it, and f. ; 


« an unwary anceſtor might defeat his heir of the purchaſe ; or lalll, ceſh 
** from the conformity and parity of reaſon theſe hear to a limitation to A. Mair 
« and his heirs, or the heirs male or female of his body: for, as th 

« gives an eſtate for life by implication and more; ſo the other gives bm vor 


« the ſame in expreſs words and more et cho corum que tacite infint ul 
« gperatur. And though there be the interpoſition of quecher eftate be w 6 
« tween them, that only breaks the order of the limitation, not the qe 
« ration of the words, which being the ſame in both caſes, ought b his 
« have in both cafes the fame operation and copſtruction But, 11 dot 
« leaſe be made to A., or a feoffment to the uſe of 1 for years, e ®ter 
. mainder to or to the wfe of B. for life or in tail, remainder to off? to i 
the uſe of the right heirs, or heirs male or female of the body of 4, 
« thcfe remainders are perfectly contingent and uncertam whether they 
„ hall ever take place or not-; for if the remainder determine living 4- 
_ «Yen they are betome void, betauſe won g heres vin, and /they c 
pot wake dei "the iſe "of asd des take wood rat u 
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« of the freehold, and a tenant to do the ſervices to the lord in the mean 
« time, which the law will not fuffer. So, and for the ſame reaſon, if a 
« leaſe be made, or a feoffment in fee to the uſe of A. for years, remain- 
« der to the uſe of J, & who is then living, or to the wife whom J. S. 
« ſhall marry, theſe ate likewiſe void. It is no objection in the caſe of the 

« wife, that ſhe cannot do the ſervices in her own perſan, for her huſ- 
« hand would be obliged to do them for her, and, as a recompence, 
« would be tenant by the curteſy after her death. | 

« [f a feoffment be made to the uſe of A. and B. during their joint 1 Roll. Aby 
« lives, and after the death of either of them, to the uſe of C. for life, 416. 
« 20d after to the uſe of the heirs or heirs of the body of , this remain- ee 
+ der is not veſted in B. preſently, but is in abeyance or contingency to controvert- 
« veſt or not to veſt as the caſe ſhall happen. For, if A. and C. die ia the ed by Mr. 
© lifetime of B., the remainder is void, % non eft heres viventis; and carne in 
© both their eſtates are determined, and yet the remainder 'cannet take _= E. = 
« ef: 4, But, if B dies before A., then his heirs, or-heirs of his bo- % 
dy, ſhall have it by deſcent, as a remainder veſted in B., for that upon 
* his death before H. the whole eſtate for life is gone, as if it had been 
limited to B. only for life; and if it had been fo limited, his heir or 
heirs of his body ſhould not have taken by purchaſe for the reaſons 
before mentioned : 
Haring conſidered the relation of anceftor and heir, let us now con- | Roll Abr 
{der the relation of teſtator and his executors, or inteſtate and his ad- 91 1. (3) 
miniſtrators, upon remainders hmited to them for years: as for exam- 2 Roll. Abr. 
ple, if a leaſe be made to A. for life, or for 99 years, if he ſo long live, . ©». 
and after his death, or after the determination of that eſtate, remainder ar * b. 
w his executors for 20, Cc years, this term veſts in the teſtator him- ? Go 134.” 
ſelf, and he may give, grant. forfeit, or diſpoſe thereof, as if it had Br. Abr. 37 
been expreſsly limited to himſelf ; and if he dies inteſtate without difpo- F. 17. Cro. 
fog thereof, it ſhall go to his adminiſtrators ; for the teltator and ex- —_ yo. 

A* . 840. 

ecutors, or inteſtate and adminiſtrators are carrelatives as to chattels, ,.- 
u the anceſtor and heir are for inheritances ; and as heirs are properly , i. gre, 
mate uſe of for lengthening out the inheritance to the ſame perſon, ſo Yclv. 9. 85. 
ve executors for lengthening out chattels to the ſame perſon ; and as pon, k 
heirs cannot take in the anceſtor's life, ſo executors cannot take in the 2 RL Abr 
teſtator's life, becauſe neither the one nor the other can be known till 47. pl. 6. 
therr death; and therefore as a remainder to the heirs veſts in the an- Moor, 


1 ceſtor himſelf, where he hath an eſtate for life therein ; ſo does a re- pl. 244. 459 
o 4 nander to the executors veſt in the teſtator himſelf where he had be- a} 3 
| 1 fore any int reſt limited to him. But, as heirs may be in ſome caſes a Owen, 128. 


vord of purchaſe, ſo may executors be ſo. Therefore if one make a 
kaſe to ". for gg years, if he ſo long live, and if he die within the term, 
during the term, then to his executors or nt for 40 years, in this 
aſe, his executors or aſſigns take by purchaſe upon the contingency of 
g within pr during the term; for, if he ſurvives it, they ſhall 
 tke at all. And though in this caſe the term be expreſsly made 
TA his death, and therefore he cannot properly be ſaid 
1 the term, or during the term, ſince that dies with him, 
dn death is the determination of it; yet, it being at firſt granted 
A if he fo long live, his not living ſa long may well be 
dy ee, e of the veſtmg of a remainder to another; and it 
* ain, whether he will five fo loog or not, ſo is the veſting of 
wunder uncertain ; and by roſequence, it canner 'veſt in the 

t « teſlatot 
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teſtator himſelf, Gnce he muſt be dead before it can be known, whe. 


itſelf a nullity, and would be of no ſignificance, if it were not conſtrued 


to his own executors, there, ſince it cannot, for the reaſons before mer 


him to name execytors or aſhgns who ſhall take the term. 
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ther it will veſt at all; and then the executors or adminiſtrator, if 
they ſhall be eonſtrued within the word aſſigns, being the firſt takers 
ſhall have it by purchaſe. Another reaſon for their taking by puch 
in this caſe may be, that the owner intended not to part with the land 
any longer, if the firſt leſſee outlived the 99 years; but, if be die 
ſooner, then he was willing to grant it out for a longer time, and there, 
fore likewiſe the remainder was contingent. 

If one make a leaſe for life to 4., remainder to his own executn 
for years. this remainder is good, and the executors muſt take it 
purchaſe; for a man cannot limit ſuch an eſtate to himſelf, and there. 
fore the term ſhall be in abeyance till his death, And this was cov 
ſtrued to be a contingent remainder in the executors, becauſe it causa 
be to tac party himſelf, for two reaſons : iſt, Becauſe he cannot be 
grantor and grantee to himſelf; and therefore where there are not pro 
per parties, the one to convey, the other to take a right, the grant wer 


a contingent limitation to the executors, 2dly, Becauſe having the 
old reverſion, this term, if raiſed to the party himſelf, would be mer 
ged, and therefore that the party's intentions may take place, it ws 
conſtrued a contingent limitation to the executors. | 

% And here the difference is between where a ſtranger limits an eftat 
for life, the remainder to the executors of the tenant for life, for thee 
the term for years in remainder is veſted in the tenant for life, becaul 
the word executors is no more than a prolongation of his interell ; ad 
where a man limits an eſtate to himſelf for life, the remainder for yea 


tioned, admit of that conſtruction, therefore it is a contingent term i 
the e:ecutors, who take it by purchaſe. But, where ſuch limitation i WM 
e preſsly mentioned to be for the performance of the will, they do os 
take jure proprio, but gs aſſets to fulfil the intention of the tells n 
tor. : 


« One levied a fine to the uſe of himſelf for life, remainder to the uk 1d 


of his wife for life, remainder to the uſe of his executors for 20 yrath mer 
or to them, without any remainder to his wife; and after he lere en 
fine, or makes a feoffment to other uſes ; and then by his will mate 10 he 
three executors, and dies. Ihe term to the executors ſhall never ane: born 
for whether this term were in abeyance, as the books ſay it vat, f 
that he himſelf could not grant, forfeit, or releaſe it; or, whether . 
veſted in the teſtator himſelf, yet by ſuch fine or feoffment, it 1s © the li 
founded and gone; becauſe if it be an intereſt veſted,, it paſſeth by U 74. 
feoffment; if it be not veſted, the feoffment deſtroys the patzen Vet in 


+ eſtate, and then the contingent remainder ſinks of courſe. I 


If a leaſe be made to J. for life, and afier his death to the execu® 
or aſſigns of B., this is no intereſt in B., but only a naked pow 


„But, if one make a feoffment in fee to the uſe of himſelf for 
and after his death to the uſe of his adminiſtrators for 20 yea 
mainder over; this limitation is - abſolutely void, and the 
mainders ſhall yelt; preſently, by reaſon of the interval, between 
death of the feoffor, and the taking out letters of adminiftratos, 
fore which time there is no perſon to take it; and there can be 1 
cupancy of it in the mean time, for the law will not create deu: 
to ſypply the intention of the parties," (0) 
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1) Of the feveral Kinds of icmainders, as tiftin- 


guiched into Hemainders Velted, oc in Lontingen- 
cy and Abepance. 5 


« So, if the land be of the nature of gavelkind, yet the eldeſt ſon 
only as heir (hall take it, and not all the ſons; for the cuſtom extends 
only to deſcent of inheritances, and not to purchaſes, and is to be ta- 
ſtrictly! | | 
_ — it may be objected, that then theſe remainders ought to 
eſcheat to the lord, as well as where his tenant dies without heirs ; 
for they actually paſſed out of the feoffor : and though they cannot veſt 
in the perſon intended, yet it is not reaſonable they ſhould return to 
the feoffor againſt his own grant, and when he has by his own act 
parted with and given them away; but the lord ought rather to have 
them by eſcheat. In anſwer to this objection, it is to be obſeryed, 
that the reaſon of the eſcheat is the death of the tenant without heirs : 
ſo are the words of the writ—Precipe N. quod reddat B. decem acrus 
terre cum pertinentits, & c quas C. tenuit et quæ ad ipſum B. reverti de- 
bent, tanguam eſcheta ſua eo quod prædidus C. obiit fine herede, But 
J. S. neither died without heir, nor, if he had, was he ever tenant 
to the lord: for nothing veſted either in him or his heirs, and there- 
fore the lord can have no eſcheat as from them; and as to the feoffor, 


mainder, and no other perſon has right to claim it, it mult return back 
zun, and ſettle in the feoffor, as if no diſpoſition thereof had been 
made. 


to B in tail, remainder to the next heir male of the deviſor, and to 
the heirs male of his body; the deviſor dies; 4. enters; B. dies 


ct vitdout iſſue ; and after A. dies; and then one C. as heir of the de- 

nlor, viz. daughter of D., ſon of the deviſor, enters and aliens in fer, 
; i nd after hath iſſue E., who, as heir male of the body of the deviſor 
cin enters upon the alienee, who brings treſpaſs. Optima gpinio, that as the 
ries N int who entered as heir to the fee - ſimple was a female, and there was 


10 heir male of the deviſor to take when the remainder fell, he wha is 
born after ſhall not have it.“ 


JS. and J. V., and after J. S. dies, and then tenant for life dies in 
un ofe to take when the remainder fell; and the right heirs of J. $. 
=_ take the whole, becauſe that was limited to them and athers 


if brother and ſiſter are, and lands are let for term of life, remain- 
n ue the right heirs of the brother, and after the brother dies, and 


alt a ſon or daughter of the brother born after, becauſe this veſted 
ber by purchaſe.” 


N ring ſue two ſons and two daughters, deviſes his lands to his 


yiters in fee, and dies: the younger ſon dies without 
the eldeſt who bas iſſue; and if this iſſue ſhould 


x of his eldeſt ſon, and if he die withgut iſſue, then to his 


be or his heirs are ſtill in eſe; and ſince the grantor could not take the re- 


ite life of J. V., the remainder for a moiety veſts in the right heirs of 
JS, and upon the death of J. N. his heirs ſhall take nothing, becauſe 
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Hob 31. 
Co 103. 
Dav. 31. 

1 Br. Abr. 
254. pl. 42. 
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* Lands deviſable by cuſtom, were deviſed to A. for life, remainder ! Br. Abr. 


234 b. pl. 5 
Hoh. 33+ 


* If a leaſe be made to A. for life, remainder to the right heirs of 1 Br. Abr. 


253. pl. 21. 


bod. 


ian tenant for life dies, and the ſiſter enters; ſhe ſhall retain the land 


lon in tail, and for want of fuch iſſue to the heirs of the Ch 


*. Bower, 
2 Leon 79. 
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1 Lev. 78. 
St. Ir. 53. 
I Keh. 249. 60 
. 
W heaticy 

v. Thomas 


3 Keb. 351-66 
Collman v. 
Barton: 5 
Cio. Car. 
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Co. Lit. 8. c 
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_ 1 Co. 130. © ther head, and therefore I ſhall here conſider it no further. 


2 Co. 20. a 
Sir T. 

Raym, 83. 
Poph. 482. 


8 jou 
217.4. „ that cannot be in abeyance, as has been proved already. Hut it 4 
« if ſuch limitation ls yo way of uſe —＋ H. 8. it would have 
4 Mod. 256. good ; becauſe the eſtate io law continued in the ſeoſſee, od 10 
x Co. 135. “ $enants to the lord, and all precipes were to he brought againſt 
Godb. 319. % And though one book ſeem cad, yet the reaſon. there gs 
e « only, that the remainder ouyht to be limited to one in N. 
* ſeems 10 carry very little weight in it, when no beaſan &f 1 


Dav. 24. 
4 Leon. 21. 


« remainder to the right heirs of J. $., who is then living, or to dhe 
«6 
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take the remainder, his father being alive, was the queſtion? It vu 
urged, that though in caſe of a grant he could not, yet being here in eit 
of a will, the intent of the deviſor ſhould prevail to carry it to him Bu 
the court was ftrongly againſt it, and held no difference as to this be- 
tween a grant and a deviſe, and would ſuffer no witneſſes to be heard u 
prove the teſtator's intent, but gave judgment for the daughters. - 
„If one covenant, upon proper confiderations, to ſtand ſeiſed to the 
uſe of A. for life, remainder to the right heirs of B., in this caſe the 


remainder is not drawn out of the covenantor, and put in abeyance till « 6 


the death of B., but there is a reverſion left in the covenantor, out of « 


which the remainder, when it happens, ſhall be drawn, And this « 1 
differs from the remainders before mentioned, which ariſe out of the « | 


eſtate e ecuted either at common law, or upon a feoffment to uſes, 2 6 
will appear hereafter,” | 
If a leaſe for life, or a gift in tail be made to 4., remainder to the « 
right heirs, or heirs male, or heirs female of the body of J. S., whois 
then or after attainted of treaſon or felony, and is executed or dies, ud . 
then after A. die; yet this remainder is become void, and can dert « 0 
take effect; becauſe none can be heir to a perſon attainted, nor can he. 
have heirs male or heirs female of his body to take by purchaſe. Bu, WA i; 
upon a gift to a man and the heirs male or female of his body, if be 
were attainted before the ſtatute of 26 H 8. and at this day, if he be u- 
tainted of felony, ſuch heirs ſhall take by deſcent per formam doni, upon 
conſtruction of the ſtatute de donis, M. 2. Bat, if a remainder be given 
by act of parliament to the right heirs of J. S., who is attainted of tra 
ſon or felony, this remainder: is good, becauſe the act takes off the di 
ability, and reſtores the capacity as to ſuch remainder ; efpecially, if wt 
attainder be taken notice of in the act; for then it is in nature of a rell 
tation, and pariiamentum omnia potgſi; and though a perſon attainted al 

have no heir, yet by ſuch defcription it is ſufficiently known who 
meant by it, and then the act ſupervenes with its abſolute power 10 nal 
him to take. + 
Three brothers are—the ſecond ſettles his eſtate to ſeveral perſons? 
tail ſucceſſively, remainder to his own right heirs : the el eſt brother 
attainted of treaſon and executed, leaving ſeveral children 1 the {ecc 
brother dies without iſſue: all the eſtates - tail determine; and the you 
eſt brother being dead, his iſſue claimed the reverſion as heirs to the! 
cond brother, and the defendant claimed by eſcheat, and bad a vers 
in ejectment. For though the blood of the elder brother be cor 
ſo that his iſſue cannot take; yet, they, being heirs at law, ſtand 10 
way of the youngeſt brother, ſo that he or his iſſue cannot take, 
therefore the land muſt eſcheat. But this more properly belongs io 


= 
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«© If one makes a lcaſc for years either at common law or by way 


whom J. C. ſhall marry ; theſe remainders are void; beoauſe, til 
death or marriage of J. S., there is no perſon to take the freebold, 
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« or convenience requires it; and therefore the other opinion ſeems to 
0 de law. N , 
| * i | Page 298 | 
(4. by indemture) [Yide Fearne's C. R. 430. 4th edit. ] p 


« But, if a man deviſes lands. to A. for ſive years from Michaclmas Cro. Eliz. 
« next enſuing, and after to B. and his heirs, and dies before Michael <p 
« mas, yet is the remainder good, becauſe till Mic haelmas the freehold * > ag 
« deſcends to the heir, and he is tenant to all the purpoles, either of R ym. 8;. 

„ doing the ſervices, or anſwering . to. ſtrangers* precipes. For here Pom. 156. 

« no livery to operate preſently, and therefore no inconvenience to al- Co. Lit. 

« low. of ſuch future limitations, as it would be, if it were by deed exe- No = 

« cued with- very. And in Way it was held, that a deviſe for years, 4 Mod. 2:9 

* remainder-to the right heirs. of J. S. was good, if J. S. died withia the 283. | 
term, becauſe the-freebold in the mean time deſcended to the heirs, and Swinb. 124 {# 
* yas not in abeyance,” C ne . 

(4.in cagſideration) For there is no contingency in the caſe, but when 
one dies, the other is tenant ia tail executed. So, for the ſame reaſon, af Page 302 
z leaſe be made to A for life, remainder to B. for life, remainder to 4. 
ud H., and their heirs, or to the right heirs of 4, and B., this remain» 
ber continues diſtinct, asd is dot executed in poſſeſſion. And theſe re- 

# mainders are ſo diſtinct from the poſſeſſion, that they may be granted as 
# remainders, without affecting the particular eſtatee. 

* But, Where an eſtate is limited to A. and B, and to the heirs of 4, : 15 
«(which is all one) to A. and B. for their lives, aud after their deaths, — Lie. i 
whe right beirs of A., or to huſband and wife, and the heirs of the 2 Co 7. 
body of the huſband ; or to two meu and the heics of their bodies, or Cro. Elis. AY 
obe beirs of the body of ode of them z/ theſe eſtates are, to ſome purpo- 479; 481. ; 
ſs, executed, and to others not, to continge as remainders. For, as to ky 5p. + 
pereat the ſurvivor from taking the whole, they are not execued ; be- N ds 
we the firſt words gave them a joint eRate for their lives, which ſhall Car. 320. i 
p to the ſurvivor ; and this the limitation after ſhall not controul, Yet 3 Co. 5. , 45 
they are lo far executed in poſſeſſion, that he who has the inheritance can- wn wh FH 
m grant it away as a remainder diſtinct from the poſſelion. And ia ; 16 : 4 
the caſe of the huſbaad und wifey, between hom there are no moieties, 1 Sid. 8 3. 
le iabetitance is ſo executed in the huſband, that if he makes a feoffment, 
ths will be a diſcontinuance to his iſſue ; but, if he ſuffers a common 
Koery with kogle youcher, this will bind neither the iſſue, nor re- | N 
wunder; becauſe his wife was ſeiſed of the whole jointly with him, and | 5 
« partly, and there are no moieties between them; and therefore it | 


ke, 2 be gooll. for any part: but the feoffment deals with the poſſc ſhon, 7 ; 
40 es it away by folemn livery ; and therefore to preſerve the war. Q i | 
mj, this amounts to a diſcontinuance, and the iſſue ſhall be put to his * b | 
nedon in deſcender, and thoſe in remainder to their formedon in re- . 
der: and if the huſband levies a fine, this will bind the iſſue by the 


of 4 H. 7. and 32 H. 8. But, whether this will be a diſconti- 
F. of the remainder or reverſion ſeems doubtful. Bat, if the eſtate | [ 
to the huſband and wife, and heirs of the body of the wife, 
"pl 1 fine levied dy the huſband would be no bar or diſcontinuante'to 
ode thoſe in remainder, becauſe he had but an eſtate for life. 
l belongs to another inquiry. MW N 
Nan land was ſurrendered to the uſe of the u Ife for life, re- 3 L-0n, 4. 
' the uſe of the right heirs of the Huſband und Wife: it was 2 Roll. Abe 
« the 417. pl. 6. 
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© the opinion of the juſtices, that the fee was executed for a-moiety in the 
. © wife, and the huſband thereof ſeiſed in her right; fo that upon her dead 
4% ſuch moiety ſhould go to her heirs, though the huſband was then livay, 
«+ So, if a leaſe were made to A. for life, remainder to the right bein of 
% A. and B., this was executed for a moiety in A., and then for the other 
„ moiety, in both caſes it muſt be contingent, and if the wife or 4. di 
„ firft, will be void; for nan eft heres wiventis, and it cannot veſt in the 
© heirs of the huſband or of B. during their lives; and though there are 
„ no moieties between the huſband and wife, yet, in this caſe, the inhe- 
* ritance may well execute in the wife for a moiety, becauſe the wife takes 
the whole, and the huſband nothing at all, and ſo the point of takin 
by moieties is out of the caſe. © Alſo, the heirs of the wife, who arety 
take a motety of the inheritance, - need not be heirs of the huſband toy, anc 
as they muſt, where ſuch remainder is limited to che heirs of the bod ftry 
„of the huſband and wife; for in that caſe it cannot be execuied for rall 
* moiety, becauſe it may happen, that the heirs of her body cannot u ne: 
after her death; as, if the huſband ſurvives, they cannot, becauſe i 
are to be heirs of the body of the huſband as well as of the wife; bu 
* this caſe, immediately upon the death of the wife, the inheritance for ds 
* moiety may veſt in her heirs. But, if an eſtate be made to the wiſe f 
„ jife, remainder to the huſband and wife and their heirs; or to 4. f. 
« life, remaindet to A. and B. and their heirs, theſe remainders are We! c 
executed in the wife or in A. for a moiety, but continue diftin& a 
* mainders : for otherwiſe where the remainder is a joint-tenancy in k 
1 and the ſurvivor ſhall take the whole, if this ſhould: be executed in poſe | - 
« ſion for a moiety, this would be againſt the intent of the deed, 200 
« clude the benefit of the ſurvivorſip. 
2 Roll. Abr. If lands are given to a woman and the heirs of the body of her huſb 
416. pl. 1. Who is then dead; it is ſaid, that the wife and the iſſue of the hulba ec 
2. 6 Co. 17. 44 axe joint-tenants for life, with remainder to the iſſue in tail. For, ki 
4 they are named to take in poſſeſſion as the wife, and if they ſhould t 
* only an eſtate” for life, the donor would have again the land, on 
there were (till heirs of the body of the huſband in being, which by will 
words and intent of the gift he ought not to have, fince he has given li 
en the heirs of the body of the huſband, and whoever anſwers that del 
tion is compriſed within the words of the gift, therefore, they ſhall 
« have a remainder in tail.“ 182 Ay he 
Page 304 | (But where) 4 But whether he ſhould take for life only, or in al, f 
% doubtfu] upon the whole caſe.” Saber 8 


2 | | Gion F< 
(A. by bis will) [Begotten and to be begotten generally bear the ſame _— 1570 K Ty 


Lit. 20, b. 2 Vert, 545. 711. Pr. Ch, 91. 2 P. Was, 457. 14, 

4th edit. ] | | oP wo 
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Goodright A teſtator after charging the lands with, annuities to his wiſe, Gf OI 

bs hes — her deccaſe to four of his five daughters, and another annuity te v ela 

2 Nep. 


daughter M. for ſeventy years, if ſhe and the teſtator's ſon R. ſhould ſo ih | 
jointly live, to commence at the expiration, of the term of tuo gue 
after given in the premiſes to the ſaid A., and the death of 
and after deviſing the premiſes to his faid daughter M. for two 
his deceaſe, with remainder to his ſon R. (i then living) or ey 
if he ſo long lived; he deviſed the premiſes ſo ſubjeQ, w yds 1 
10d 40 the Jar, of bis danghter di. jointly and equally, and tir 
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for ever. And for want of heirs male lawfully begotten of the ſaid 
Nu the time of his deceaſe, he deviſed the premiſes to the heirt and aſ- 
yu of the ſaid M. lawfully begotten of her bedy,, to hold to the heirs and af. 
ſigns of the faid M. for ever. The ſon R., at the time of the will, had one 
{on and two daughters; and the daughter M. had then one fon On the 
teftator's death M. entered, and held the whole of the lands for the two 
years; when the ſon R. entered and held them till his death, upon which, 
M. entering, the ſon of R. brought his ejectment. Upon the caſe being 
ved in the court of C. B., De Grey, C. J. ſaid, the queſtion was, Whe- 
ther there was a ſufficient  defignation of the perſon to make the ſon of M. 
ake as her heir, living the mother? That two hundred years ago it might 
have been thought not ſufficient, becauſe the 1 1 was not legally 
and technically true. But that; within a century paſt, a more liberal con- 
firudtion of the words of a teſtator had prevailed z and they had been gene- 
nlly taken in their popular fenſe, which was moſt likely to have been his 
weaning. That in the principal caſe, the intent of the teſtator was clear, 
that the fame favour ſhould be extended to the heirs of M. as to the heir 
male of R. he took notice that MH. was living by leaving her a term, and a 
libſequent annuity ; and meant a preſent intereſt ſhould veſt in her heir, that 
i her heir apparent during her hfe ; he therefore did not think the leſſor 
ol the plaintiff was entitled to more than one moiety of the premiſes, —The 
je! of the juſtices agreed in the ſame opinion, and the plaintiff had judg - 
ſent a3 to one moiety only, 

Page 305 

{. t when one) [This caſe was again broueht before the court in Gwynde v. Hooke, 18th 
Wc, 1740, when Lord Hardwieke diredted a caſe for the opinion of the court of K. B. (Reg. Lib. 
1748, fo. 310.) who certified in conhrmaticon of Lord Macciesfeld's order, (Vin. Abr. tit. 
Pere. W. b pl 13 n. and that certificate was afterwards confirmed, and the bill diſmiſſed 
eo Reg Lib. A. 194i, fl 646. But in Wilks v. Palmer, 5 Butr 2615 on a caſe ſent 
de court of R. B by the court of Chancery, the queſtion aroſe on both a will and a deed, whe- 
4. took by purchaſc under the deſcription of heir mule of the body of B. being in the firſt caſe 
E the court certified, that A. took an eſtate-tail by de/cent ; but they added in the cer- 
ſee, that if a third perſon had been the grantor, they ſhould have thought that 4. would have 


ves by purcba/e as heir male of the body of B. And they alſo certified. that he did ſo take under 
Cox's note, 2 P. Wms. 3. ]] ; 


* If 4. makes a feoffment in fee to the uſe of himſelf for life, remain - Chudlrigh's 
(er to the firſt ſon of his body begotten, and the heirs male of the body caſe, 16, 
ſuch firſt ſon, and to the ſecond, c. in like manner; and for want 72 * 82 
ſuch iſſue, remainder to himſelf and the heirs of his body, with re- Co. Lit. 28. 
wunder to B. in ſee; in this caſe, till iſſue, 4. is tenant in tail general a. 2 Saund. 
decued, with remainder to B. in fee. But, if he had iſſue a ſon, then 382. 386, 
Ubi eflate tail opens and lets in the remainder to ſuch ſon, and then den Ku 
is become again tenant for life, remainder to ſuch firlt ſon in tail ;;c 
le, c, remainder to himſelf in tail general, remainder to B. in fee. 
this ariſes upon the conſtruction of the ſtatute of uſes ; for before 
laute the uſe being nothing elſe but the perception of the profits, and 
veltate in the land itſelf, was not ſubject to the ſame rules of law. by 
the land itſelf was governed, nor bad the ceftuy que wſe any other 
Wedy than by ſubtena in Chancery, to compel the tenant of the land 
dle bim into the perception of the proſits, or convey the poſſeſſion to 
. And though that ſtatute by carrying the poſſeſſion to the uſe, did 
wed take away and deſtroy the uſe, for ſo much as was executed in 
dan, yet it (till left in the parties the ſame power of limiting and 
Matting the ules, as they had before. And when the perſon, WO 


«K was 


345. conty. 
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te was to take the uſe, cone in of the ſtatute ſupplied the place of te 
Chancery, apd carried rhe poſſeſſion to the uſe, if nothing were doben 
« the mean time to hinder the riſing of the uſe; and though the eſtug 
** were before united, yet by an aft of Hy they may well be ſerere 
* again to let in the intermediate uſe, fince the ſtatute executes the pol 
„ fon, only according to the uſes when they happen, as well as thoſe thy 
* are capable of "eng executed preſently. And therefore in that cafe 
* though the wife af the tenant in tail hath by the intermarriage title gf 
« dower, yet it is defeated again by the birth of a ſan, which turns the ef. 
*_tate-tail to an eſtate for life by the terms of the ſettlement under which 
only the title of dower accrued, and therefore muſt be ſubject to be & 
feated by the terms of the ſame ſettlement,” 

Cro.Cur; If one makes a feoffment in fee to the uſe of himſelf and his wife, ai 
102, to the heirs of the ſurvivor of them, or to the heirs of ſuch as dies fd; 
Yelv. 85. “ this is in the nature of a contingent remainder to the ſurvivor, or wi 
Poph. s. - « dies firſt, and after the contingency happened, the heirs ſhall be in by 


Cre. Eiiz ** deſcent ; but by a feoffment before it takes place, the remainden vii 
$80. be deſtroyed, But theſe contingent remainders cannot be granted oj, 1h 
Leon. 245 © becauſe they are in no perſon to grant; therefore, where a leaſe w * 
8 1 made to the huſband and wife for 21 years, remainder to the ſurvivor 4 muß 
DA ** them for 40 years, and the huſband granted away this remainder; i and 
© was holden a void grant, though he ſurvived, becauſe till the conting . 
*© happened, he had nothing in him to grant, releaſe, or ſurrender. M 
if a leaſe be made for life, remainder to the right heir of J. S. who 

% then living, if the eldeſt fon of J. S. grants this remainder, and the « 
J F., S. dies, yet upon the determination of the particular eſtate, ! bo 
| ** grantor may enter, becauſe his grant was void, having nothing in H. fe 
ro Cd. 51. to grant. And in the caſe of the huſband and wife, if lands are gu pul 
 _* to them, and to the heirs of the body of the ſurviyor of them, and i the 
&© both join in a leaſe for 21 years, obſerving all the circumſtances req but 
4 5 by 32 H. 8. yet this leaſe ſhall not bind the iſſue for the abore 14 "I 
en [+ dery 

Clerk v. &« A leaſe was made to A., B., and C. for their lives, remainder io 8 fo 
Ideoham, « aſſigus of the ſurvivor of them for 99 years. B. was the ſurvivor. * 
Toby. 5, <« was holden, that the 99 years was an intereſt veſted in him, which hot + 
Vide ſupra. « might well diſpoſe of, as he thought fit, and not a bare power — the | 
« nominating one to take it. For gffigns is a word proper for the um fare 
4 tion of a further intereſt to the ſame party, in caſe of a chattel, u key, 

is for the inheritance, and yet both veſt in the party himſelf ; fora uſe 
are either in fact, or in law, as executors, e.; and it appears ben they | 
4+ that a remainder to his executors in ſuch manner velts in the party" config 
-« ſelf; and ſo it does in caſe of ſuch a limitation to his aſſigns, ve liew 
««_ want of an actual aſſignee, will be his executors.” + wy 
o , 4 2 
Page 308 {One levies) „ And vide infra, that a remainder to commence ut 

© ſuch attempt, is repugnant and againſt law.“ \ da. 
Holoraft's . 4 by te mee to levy a fine to the uſe of prom” [Ly 
dale, Muor, (“ and after his deceaſe to the uſe of B. his ſon, fo long and "Chis ere 
486 Sir T. “ tempt to alien, and then to the uſe of C., and the heirs male = * ri 
8. C. cd. 6 during the life of B., and immediately after his deceaſe, to +1 


Naum. 449. « the firſt and other ſons of B. in tail male ſucceſſively, remainder 
« in tail. It was objeQed, chat uo uſe veſted in C. all B. b. 
alien, for the uſe 10 C. and all the limitations after depend on. 


BREMAINDER AND RE VERSION. 449 


« tempt to alien. But it ſeemed to the court, that it ſhog!d be intended 
« in the limitation of the uſe that after B.'s death without iſſue male, C. 
« ſhould have the land, be there any attempt to alien or not, by reaſon of 
« the words, and immediately after his deceaſe to the firſt ſon, &c. ; for the 
« vſe which was to ariſe upon the attempt to alien, is only reſtrained to 
« the uſe for the life of B. 
« If one deviſe land to A, and the heirs of his body, provided that if 4. Hot. 30, 3r 
ie WI ei : , . x Br. Abr. 
« happen to die without heirs of his body, that then it hall remain to B., - . pl. 83. 
« this is a good remainder veſted preſently, and no contingency at all, but Plowd. 25. 
« the ordinary limitation of a remainder upon an eſtate-tail. So; in a 3. 
« leaſe for life, upon condition that if the leſſee die, then it ſhaltremain, c. 
« this is a good remainder executed preſently.” — | 


Page 399 

(On Vevif Hindi en bis wife) [In Lady Anne Fry's cafe, 1 Ventr. 203. Hale expreſſed a ſimi- 
lars p vion, where, he laid. it is all one as if the eſtate had been deviſed to her for life, and if /be 
mori, then £2 remai which hid been but an ellate quam diu jo'a vi xerit. In a caſe where a teſta - 
lor deviſed far ds to his wife 4 ing hr 404./cquho:d,, and if fbe ſb.uld mar ry again, that then bis daugh- 
cr thould enter, provid d that if his wiſe mar icd and ſurvived his daughter, the eſtate ſhould 
urn to her; Lord Hardwicke took a diſſinction between the deviſe of an eſtate during widow- 
bw d, with remainder over, and a deviſe during widowhood with remaivder over on her mar- 
mug again with.n @ (iait-d time, Jordan v Holkham. Ambl. 229. Where there was a deviſe 
0 . tro ided ſhe remained a  idow ; but in caic ſhe married a ſecond huſband, then to teſ- 
tor s nephew whey he ſh--uld atia n he age of twenty-three years; it was he'd, that the widow 
had an eſtate /I he nephew a tained the age of twenty-three years, though ſhe marricd before. 
Lo v. Freeman, 1 Term Rep. 389] 


A. in conſideration of a marriage intended between B. his nephew Moor, 10r. 
* nd C. the daughter of D., and of 200 marks paid by D., makes a Pl. 247. b 
* koffment to the uſe of B. and C. for their lives, and after carnal co- Calthrop's : 
* pulation to the uſe of the iſſues of their bodies, remainder to B. and caſe. 
the heirs of his body begotten, c. The marriage never takes effect, 
but B. marries another woman, and hath iſſue by her; and A. marri- 
ed alſo, and had iſſue ; and after the death of A and B. the queſtion 
derween their chil ren was, iſt, If the uſe thould ariſe to B. and C. 
for their lives by reaſon of the money paid, though no marriage was 
ad? zd, If the remainders which were limited after the marriage are 
"ot now prevented from riſing, by reaſon no marriage was had? As to 
the firſt, the juſtices thought, the uſe would well atiſe, though no 
mrnage was had, becauſe it was limited out of the eſtate of the feof- 
ke, which was an eftate e ecuted, and needed no conſideration to 
naſe the uſe. But, if it had been by way of covenant to ſtand ſeized, 
hey held, no uſe would ariſe ; becauſe the marriage was the principal 
wnſderation, and that failing, the conſideration to raiſe the uſe fails 
iteviſe, and the money would not be ſufficient, As to the ſecond 
int, they thought the conſideration of name and blood ſufficient to 
iſe auſe to B who was 4.78 nephew, and that it might be independent 
the other limitations, which were not to ariſe but upon the marriage | 
*. But ao judgment was given | Page 303 

(Lands were) And they ſeemed to rely upon the caſe in Perkins, pes $3;7 
Here lands were leaſed to A. and B. for the life of C., remainder to 4 
& "ght heirs of A. ; then C. died, living A. and B, and after A. 
lies wife and died, living B. It is there {aid, that the wife of A. 

be endowed. becauſe C. died, living A. the huſband, ſo that the 
and inheritance were united in the huſband during cover- 

4s Which caſe, if it be law, may give ſome colour to the princi- 
du, VII. Ge pal 
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„pal caſe, But it feems to me not to be law; for the rule is, th 

„ where by poſhbility the particular eſtate may determine, before the re. 
_ ©. mainder can take effect, there, ſuch remainder is contingent ; and 

the death of C. the particular eſtate is abſolutely determined, for the 
wy remainder cannot then take effect, becauſe 4. cannot have heirs dur. 
* ing his life. And this is oo infringement of the other rule, tha 
* wherever the anceſtor takes an eſtate for life, and after in the ſane 
conveyance a limitation is made to his right heirs, or the heirs of his body 
mediately or immediately, that in ſuch caſe the remainder veſts in the 
anceſtor himſelf, and by conſequence the heirs ſhall be in by deſcen, 
and not by purchaſe ; for here, A. took no eſtate for his own life ; ad 
though it was an eſtate of freehold, yet it was ſo limited, that without ay 
act or default of his it might determine during his life; and ſince the life of 
C. was made the meaſure of the continuance of the eſtate of 4. and B, it 
is more reaſonable to give it A. after C.'s death, than it is to give it 
likewiſe : but both their eſlates are to be bounded and circumſcribed by 
the life of C., and when he dies, living 4., who can then havens 
heir to take the remainder, it ſeems in reaſon, the remainder is deſtrop 
ed, So, in the principal caſe, when the eſtate is limited to the hu 
band and wife during their joint liver, this is no abſolute eftate for their 
lives ſo as to go to the ſurvivor, but the death of either of them deter 
mines that eſtate, and the remainder being limited to the heirs of the 
body of the wife who ſurvived, and can have no heir during her lik 
ſeems to be defeated thereby. And note, they ſeemed to agree, that 
1 Sid, 247 ** if an ellate were made to the huſband and wife during coverture, 
** wainder to the heirs, or heirs of the body of the huſband, that this u 
a contingent remainder. And there ſeems no difference in reaſon! 
tween ſuch a limitation, and where it is durante viduitate, or to two ft 
their joint lives, or to two during the life of a third perſon, with ſoc 
remainder oyer; becauſe in all thoſe caſes the particular eſlaie den 
mines, before the remainder- can take effect. And the caſe in 21 
Ar. ſupra, ſeems ev preſsly to conttadict the principal caſe, and ! 
reaſon of it. So the caſe ſupra, But in the principal caſe, if the 
** bad died firſt, there had been no doubt but the heirs of her body | 
taken by deſcent, ſhe having had the whole during her life. - And 
ſeems to differ much from a limitation to baron and feme, and the 
of the body of the feme ; for there, whichever of them dies fil, 
| the ſurvivor ſhall hold during life. Ides guære of theſe matters. 
an. to the ſecond point of the caſe, if the ſecond limitation to the 
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4 * ſhould take effect, becauſe it was upon the dying without ſuch iff { 
3 [See A whereas there was iſſue ſo begotten living at the death of the hula | 
dame the court ſaid, there was no colour for it, for ſuch-heir and ſuch t 

C. R. 432, ©* is all one, for unleſs in the heir, it is not ſuch iſſue, Note, this objet ; 

bt SIO : on ſeems to make the ſecond remainder to the wife conditional upo c 


ine ws -; huſband's not leaving iſſue at the time of bis death, which here * 
the prinei. But the limitation is not confined to his Jeaving iſſue at the Une 

pal caſe i: death, but. is general, and for default of ſuch iſſue or heir, and f p / 
vindicated, © not to differ from the common limitation of remainders after ef 


23 „tail, and therefore may well veſt as a remainder. in the viſe ine "a 
are contto- © ately upon the huſband's death. a * 
verted. ] - wy "the 
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« ter to the uſe of fuch perſon and perſons to whom he ſhall demiſe aby 
« part of the premiſes for life or years, and after for the performance of 
« his laſt will, and to the uſe of ſuch perſon and perſons to whom he ſhall 
« by his laſt will deviſe any eſtate or eſtates, and after to the uſe of B. 
® in tail, with other remainders over. Theſe temainders are contingent, 
« and not executed in B. and the others till the death of the feoffor, be- 
« eauſe the feoffor hath fuch power that by his will he may give away the 
« whole fee-ſimple, and thefefore- till his death it being uncertain whe- 
© ther they will ever veſt or not, they muſt needs be . and 
« then the uſe of the fee in the mean time veſts again in the feoffor. But 
« quere in this caſe, if he afterwards makes a feoffment in fee, or com- 
« mits a forfeiture, if thoſe in remainder may not enter preſently : for 
* ſuch feoffment is not in purſuance of his power, and if it be not watrant- 
« ed by that, it cannot be good at afl. For iffit ſhould, he might then 
« Cerogate from his own grant, and avoid it in what manner he pleaſed. 
« And if jt be ſo, that thoſe in remainder may enter in ſuch 2 then 
« their remainder muſt be veſted in them before, and cannot be eontin- 
gent; for the feoffment which gives away the whole eſtate to another, 
can never operate ſo as to veſt it in them at the ſame time too. Be- 
« ſides, the account given of theſe remainders is inconſiſtent with their 
« being in contingency; for all contingent remainders paſs out of the 
« ſeoffor at the fame time with the particular eſtate, and are carried into 
„ aheyance till the contingency happens; bur here it is ſaid, the uſe of 
„the fee is veſted in the feoffor till his death, which cannot be; there- 
« fore, it ſeems more reaſonable to conſtrue theſe remainders to be veſted 
« preſently, though ſubject to be diveited and taken out of them by the fe- 
« offor, if he purſues his power in deviſing away the whole. But, if he 
makes ſuch feoffment, it ſhould ſeem, he can never after execute his 
* power, for that was incluſively given away and extinguiſhed in the fe- 
* offment, whether thoſe in remainder may enter for the forfeiture or 
* not; and if they cannot, then their eſtates are abſolutely in the power 
* of the feoffor, and his reſerving to himſelf a power to defeat them in 


y | * ſuch a particular manner was altogether idle, which ſeems not reaſon- 
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cy; what Eftate is ſufficient to ſupport them; 
when they are to take effect; and by what Means 
they map be deſtroyed oz prevented from comin 

in eſe; and therein, of Remaindezs by way o 
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j A Contingent remainder muſt veſt during the particular eſtate, be- 
„ \ cauſe if remote contingencies ſhould be allowed to hang oye: 
k tinler, do man would know when he was ſafe in his purchaſes. The 
ö lav therefore has appointed how long ſuch-contingencies are to expect. 
\ Which is, only during the continuance of the particular eſtate, and then 
, Ne remainder muſt come in being: ſince remainder ex vi termini ſigni- 
„ remaining part of a particular eſtate precedicg. Whether ſuch par- 
cular ellate determine by efluxion of time, or by mer ger of the particy- 
Gg2 «* or 
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pal caſe. But it ſeems to me not to be law; for the rule is, tha 
where by poſhbility the particular eftate may determine, before the re. 
mainder can take effect, there, ſuch remainder is contingent ; and by 
the death of C. the particular eſtate is abſolutely determined, for the 
remainder cannot then take effect, becauſe A. cannot have heirs dur. 
ing his life. And this is ao infringement of the other rule, tha 
wherever the anceſtor takes an eſtate for life, and after in the ane fi 
conveyance a limitation is made to his right heirs, or the heirs of his body 
mediately or immediately, that in ſuch caſe the remainder veſts in the 
anceſtor himſelf, and by conſequence the heirs ſhall be in by deſcen; 
and not by purchaſe ; for here, A. took no eſtate for his own life ; an 
though it was an eſtate of freehold, yet it was ſo limited, that without a 
act or default of his it might determine during his life; and ſince the life 
C. was made the meaſure of the continuance of the eſtate of 4, and B., i 
is more reaſonable to give it A. after C.'s death, than it is to give it 
likewiſe : but both their eſlates are to be bounded and circumſcribed b 
the life of C., and when he dies, living 4., who can then havet 
heir to take the remainder, it ſeems in reaſon, the remainder is deſtro 
ed, So, in the principal caſe, when the eſtate is limited to the bu 
band and wife during their joint liver, this is no abſolute eſtate for the 
lives ſo as to go to the ſurvivor, but the death of either of them den 
mines that eſtate, and the remainder being limited to the heirs of t 
body of the wife who ſurvived, and can have no heir during her lit 
ſeems to be defeated thereby. And note, they ſeemed to agree, th 
if an eſtate were made to the huſband and wife during coverture, 
wainder to the heirs, or heirs of the body of the huſband, that this 
a contingent remainder, - And there ſeems no difference in reaſon | 
tween ſuch a limitation, and where it is durante viduitate, or to two i 
their joint lives, or to two during the life of a third perſon, with { 
remainder oyer; becauſe in all thoſe caſes the particular eſlate det 
mines, before the remainder can take effect. And the caſe in 24 
Ar. ſupra, ſet ms expreſsly to conttadict the principal caſe, and 
reaſon of it. So the caſe ſupra, But in the principal caſe, if the 
bad died firſt, there had been no doubt but the heirs of her body i 
taken by deſcent, ſhe having had the whole during her life. Aud! 
ſeems to differ much from a limitation to baron and feme, and the be 
of the body of the feme ; for there, whichever of them dies firlh 
the ſurvivor ſhal} hold during life. Ideo guare of theſe matters. 
to the ſecond point of the caſe, if the ſecond limitation to the! 
ſhauld take effect, becauſe it was upon the dying without ſuch i 
whereas there was iſſue ſo begotten living at the death of the hula 
the court ſaid, there was no colour for it, for ſuch heir and fuch | 
is all one, for unleſs in the heir, it is not ſuch iſſue, Note, this ob 
on ſeems to make the ſecond remainder to the wife conditional upd 
buſband's not leaving iſſue at the time of bis death, which here be 
But the limitation is not confined: to his leaving iſſue at the time 
death, but. is general, and for default of ſuch iſſue or heir, and | 
not to differ from the common limitation of remainders after c 
tail, and therefore may well veſt as a remainder. ip. the viſe im- 
ately upon the huſband's death. 
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« One makes a ſeoffment in fee to the uſe of himſelf for life, and af- 1c Co. 85. 
4 ter to the uſe of fuch perſon and perſons to whom he ſhall demiſe any * 
« part of the premiſes for life or years, and after for the performance of 
« his laſt will, and to the uſe of ſuch perſon and perſons to whom he ſhall 
« by his laſt will deviſe any eftate. or eftates, and after to the uſe of B. 
® in tail, with other remainders over. Theſe temainders are c6ntingent, 
« and got executed in B. and the others till the death of the feoffor, be- 
« cauſe the feoffor hath fuch power that by his will he may give away the 
« whole fee-ſimple, and thefefore till his death it bejng uncertain whe- 
© ther they will ever veſt or not, they muſt needs be —— and 
« then the uſe of the fee in the mean time veſts again in the feoffor. Bur 
« quere in this caſe, if he afterwards makes a feoffment in fee, or com- 
« mits a forfeiture, if thoſe in remainder may not enter preſently : for 
& ſuch feoffment is not in purſuance of his powergand if it be not warrant- 
ed by that, it cannot be good at att. For iS: ſhould, he might then 
« ceropate from his own grant, and avoid it in what manner he pleaſed. 
« And if jt be ſo, that thoſe in remainder may enter in ſuch caſe, then 
« their remainder muſt be veſted in them before, and cannot be contin- 
« gent ; for the feoffment which gives away the whole eſtate to another, 
can never operate ſo as to veſt it in them at the ſame time too. Be- 
« ſides, the account given of theſe remainders is inconſiſtent with their 
« being in contingency; for all contingent remainders paſs out of the 
« feoffor at the fame time with the particular eſtate, and are carried into 
„ zheyance till the contingency happens; bur here it is ſaid, the uſe of 
the fee is veſted in the feoffor till his death, which cannot be; there- 
« fore, it ſeems more reaſonable to conſtrue theſe remainders to be veſted 
« preſently, though ſubje& to be diveſſed and taken out of them by the fe- 
* offor, if he purſues his power in deviſing away the whole, Burt, if he 
makes ſuch feoffmenit, it ſhould ſeem; he can never after execute his 
power, for that was incluſively given away and extinguiſhed in the fe- 
* offment, whether thoſe in remainder may enter for the forfeiture or 
* not; and if they cannot, then their eſtates are abſolutely in the power 
„of the feoffor, and his reſerving to himſelf a power to defeat them in 


N 5 a particular manner was altogether idle, which ſeems not reaſon- 
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4 A Contingent remainder muſt veſt during the particular eſtate, be- 
| | \ cauſe if remote contingencies ſhould be allowed to hang oyer 
inlet, no man would know when he was ſafe in his purchaſes. The 
therefore has appointed how long ſuch-contingencies are to expect. : 
is, only during the continuance of the particular eſtate, and then 
remainder muſt come in being ; ſince remainder ex vi termini ſigni. 
„a remaining part of a particular eftate preceding. Whether ſuch par- 
cular eſtate determine by efuxion of time, or by mer ger of the particy- 
Gg2 lar 
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4 Jar eſtate in a greater, it is all one: for if the contingent remainder do 
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not velt before ſuch merger, it can have no being afterwards; ſince the 
particular eſtate is the ſole limitation on which the remainder is to take 


4 


place | 


** Contingent. remainders ariſe either at common law, or by way of 


© uſe, and are alſo to be deſtroyed two ways: 1ſt, By che merger of the 


particular eſtate which ſupports them; for the particular eſtate being, 


as hath been ſaid, the ſole time of limitation in which theſe contingen- 


*© cies are to take place, the merger of that eſtate is the deſlruction of 
* the remainders; and this, whether ſuch remainders be limited at com- 
, mon Jaw or by way of uſe. But then every particular eſtate upon which 


* ſuch remainders depend muſt be taken away ; for the remainder is the 


N 
ns 


BI 
{ * * 
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remaining part of unh particular eſtate, when there are more than 


one in the limitati; 1 and each particular eſtate is the time appointed 


dy law when ſuch ingent remainders are to take place; and there. 


fore the deſtroying c- one of theſe particular eſtates is no deſtruction of 
the remainder. Hence it is, that if an eſtate be limited to A. for life, te- 
“ mainder to B, for life, with contingent remainders over; if A. makes a fe. 
* offment, this does not deſtroy the contingent remainder, becauſe B. hatha 


right to eater and recontinue his eſtate, which therefore in judgment oflaw 
ſubſiſts in him; and therefore that eſtate is not gone within the compa(s 


* of which the contingent remainder is to veſt. So it is, if B. had only 


right of action; as, if a deſcent had been caſt upon the heir of the feoffee 


| 4 
2 
* 
7 * 
4 * 
- - * 


« of A. and put B. to his real action; becauſe he who hath the right to the 
« eſtate, hath, by the better opinion, in judgmeni of law, the eſtate in 


„ him, 


** 2dly, Such conting at remainder ariſing by way of uſe, may be alſo 
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2 Rll. Abr. « 
700. 4 
Wegs =P 


deſtroyed by taking iy the ſeiſin out of which the uſe ariſeth. For * ſet, 
the ſtatute of the 27 H. 8. hath executed the ſeiſin of the feoffee to the % coy 
s uſes limited, ſo that if there be nd ſeiſin at the time when the uſeis "ed: 
do take place, ſuch uſe muſt be deſtroyed ; becauſe no ſeiſin or poſſeſhon " for 
can be executed to it; and therefore if the perſon in whom the legal ſei- a ver 
* {in is, made a feoffment for value without notice, ſuch feoffee comes a 31. 
into a good title at law, and there is no reaſon in equity to take it from ther 
„ him, and by conſequence, in ſuch caſes, the ſeiſin out of which the uſe Nang 
« ariſeth is deſtroyed. And therefore if a man covenants to ſtand ſeiſed : like 
to the uſe of himſelf and his, heirs, till an intended marriage of his ſon ; yg 
takes effect, and after the marriage to the uſe of his ſon for his life, re- 18 
« mainder to his wife for her life, with eontingent. remainders to the iſſue 750 
of the marriage, the father makes a feoffment in fee far value, without 1 2 el 
« notice of the uſes before ſuch marriage; ſuch uſes are deſtroyed; and g Ia 
though the marriage takes effect, they can never ariſe, becauſe the ſcilin 0 vo 0 
out of which the uſes were to ariſe is deſtroyed. Otherwiſe it is, if the | was 
« feoffment had been without value, or with notice; becauſe ſuch : 2 
« had only acquired a ſeiſin which equity would make liable to the uſes : "Uk 
« a m-re ſubſtitute of the feoffor. The ſame law of a leaſe for years re TX y 


ſerving rent for the time of the continuance of ſuch leaſe ; becauſe if 
leaſe is valuable. Otherwiſe, of a leaſe for years reſerving no rent ; be 
cauſ-: for no valuable conſideration, *”* : : 
« If a man makes a feoffment to J. &,, to the uſe of himſelf for l. | 
remainder to his daughter on her marriage for her life, remainder 
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« her firſt ſon, remainder to his own right heir; if he makes a feoffment NN 
« in fee, or grants the reverſion without value, that will not diſplac the p 3 
« contingent remainders ; becauſe the feoffee comes ia as a volunteer, and C. K. 433, 
« therefore ſhall not diſturb a valuable ſettlement. But, if ſuch feoffor and 43% 435, 
J. S. join ina feoffment for value without notice, it will deſtroy the re- 456, 437, 
« mainders, for the former reaſon. But, if he himſelf makes a feoffment & 
« for value — S., ſuch contingent remainders, by the better opi- 

« gion, wilt ariſe of the firſt livery to J. S. if they happen within the life 

« of the daughter, which is called the ſcintil/a juris in J. S. to be executed 

« to the contingent uſes. The reaſon of which is, that ſince there is a 

10 particular eſtate ſtil] continuing in the daughter, within the compaſs 

« of which the contingent remainders may ſtill veſt; and ſince before the 

« ſtatute there was a ſeiſin continuing in the feoffee, and the intention of 

« the ſtatute was to preſerve and not to deftroy the eſtate, therefore, in 1 
« ſupport of the ſtatute, the law rather will ſuppoſe a ſeiſin in feoffees to 
« be executed to the contingent uſes, if they happen within time, than 
« ſuffer ſuch contingent uſcs to be deſtroyed by limitations ſubſequeat to 
« them. = i : 

Let us in the next place ſee by what means theſe contingent remain- 
« ders may be deſtroyed or ptevented from ever ariſing.” 

A cgluy que uſe in fee 1 H. 8. deviſes, that his feoffees ſhall be ſeiſed 1 Leon 256 
to the uſe of B. his ſon for life, remainder to the next heir of the body Manning v. 
« of B. and C. his wife for life, remainder to the next heir of the ſaid heir 1 
© begotten, and for default of ſuch iſſue to the uſe af the heirs of the body | 8. . 
« of B. and C. his wife for the life and lives of every ſuch heir or heirs, 1 % 371. 
„und for default of ſuch heirs, to the uſe of the heirs of the body of B. th tuch 
* remainder to the right heirs of B. and if any one of the ſaid heirs ſhall — 
* let, ſet, alien, or mortgage his right, title, or intereſt, or ſuffer any re- l 
% covery to be had againit him by his conſent, c. that then the uſe limit- againſt thr 
ed to ſuch heir ſhall be void during his life, and the feoffees ſhall thence. and void; 

* forth be ſeiſed to the uſe of the heir apparent of ſuch offender, as if he 2 

* vere dead. A. dies; H. hath iſſue by C. a ſon named D. and dies, in 2 n 

*31 H.8, C. dies; D. enters, and bath iſſue two ſons, E. and F. their loſe 

* then D. 4 El by indenture and fine conveys to the defendant with war- their ward- 

* ranty, and afterwards, 6 Zliz., E. levies a fine io him with warranty ſhips, ef- 

* likewiſe. Afterwards E hath two ſons, who are now liviog. The be 
heir of the ſurvivor of the feoffees within five years after the full age of“ 
* F. and ſeven years after the fine levied. enters to revive the uſe limited 
"oF, who enters, and lets to the plaintiff. And by Geoffries J. B. had 
in ellate· tail, becauſe the eſlates are limited to go in a courſe of deſcent 
* from heir to heir of his body. But by Gawdy ard Southcete ] every iſ- 

* ſue of g. and C. hith eſtate for life ſucceſſively with a remainder in tail 
apeclant, as heirs of the body of B. and ſuch remainder in tail ſhall not 

: be executed in poſſeſſion by reaſon of the meſne remainders for life limit- 

'& to the heirs of the body of B and C. for their lives, which, though 
| fough they are but contingent, ſhall hinder the cloſing of the eſtate for 

iſe vith the remainder in tail in poſſeſſion. But by Wray C. J. and, as 


"| the better opinion, B. and C. have but eſtates for life by expreſs” 


« imitation ; but the remainder to the heirs of the body of B. which is an 
Ane. uil, cloſes with their eſtates for life, and gives them an eſtate-1ail in 
leſion, ſubje& to open and let in the contingent remainders to the 
den of the body of B. and C. for their lives reſpeQively ; then D. b 
le ſeyen his two eſtates, forfeits his eſtate for life, and lets in - 
3 
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« his heir-apparent for his life, and E. by bis fine lets in F his then heir 
< apparent by purchaſe, which the ſons of E. born after ſhall por diveſt. 
% But by Geoffries J E. being in by forfeiture of D. his father, his ellate 
& ſhall not be again ſubje to the forfeiture by his alienation ; or, if it be, 
&« yet F. can have no more than E. had at the time of the forfeiture, which 
% was but during the life of D.»his father, and not the jnheritance in tail 
4 far that continued in D. ſubje& to no forfeiture. As to the regreſs of 
c the feoffees, Geoffries J. held, that F. taking in bis turn as heir of the 
* body of B. and C* which was contingent. they ought to enter to revive 
&* the uſe to him, but that their entry by fine and nonclaim was barred. 
& Fouthcote J. thought they could not enter at all, becauſe the ſtatute takes 
& out all the right from them, but that F. might enter, and Was not bound 
& to the five years, having no right at the time of the fine leyied, his right 
« coming by the fine of E. as the cauſa cauſaut. But ray was clear, that 
« no eſtate was left in the feoffees to warrant their entry; but that the 


“ contingent uſes, When they happen, ſhould veſt without ſuch entry: K. 
« then, when D. levied a fine, he gave an eſtate of inheritance to the de- of 
& fendant, having the entail and fee annexed to his eſtate for life, and I. n 
„ by his entry could gain only an eſtate for life as next heir apparent accor- "| 
“ding to the will, and by his tine he could give anly that eſtate for life, ON 
5“ and ſo by the fine of D. the right of the entail and fee were clearly *s 
* barred and gone; and by the fine of E. his eſtate for life was gone; 1 0 
and fo F. to whom no eſtate was ſpecially limited, but who was to 45 
* take only as heir apparent to E. had no capſe to enter. Quere of this ; h 
, caſe.” HE th 


1 co. 1 30. b © So it is, if a leaſe be made to A. for life, remainder to the right bein 42 
134. b. of J. S. if A. makes a feoffment living J. S. the remainder is gone. * 
1% b. „But in theſe caſes, if A. had been diſſeiſed, yet the remainder might vl 
2 $4. 67. have taken place; for, as the right of the particular eſtate vas ſubſiſtiog, 12 
s ſo the right of the remainders which depended upon it was in the fame 


| % condition and A. by his re-entry ſhall reſtore not only his own eſtate, 
; % but the contingent remainders likewiſe. But in that caſe, if J. S, dies, 
| de and then A. dies before any re-entry, then the feoffees muſt enter to re- try 
« yive the uſe to his right heirs; becauſe, until ſuch entry, the diſſeiſin el 
| « continues, and the uſe to draw after it the poſſeſſion, until that poſſel- ts 
<« ſon be reſtored, it cannot be carried to the uſe, and none have right to 
| 5 the poſſeſſion but the feoſfees. | 
| * on t for lif, inder to % firſt ſun) allowed to be good law by Lord Hardwicte in 
Hooker v. Hooker, Ca. 3 Hard. 13, Eli v. Oſborne, 1b. Wms. 610, Manſel v. Mat- 


| ſel, Ca. temp. Talb. 252 ] - 
. 4 l. w 

Weggv. 4. coyenants to ſtand ſeiſed to the uſe af himſelf for life, remainder N . 

My 16" * to his wife for life, remainder to B his daughter for life, remainder to _ 

1 4. de the firſt ſon to be begotten of the body of B. and aſter to divers other — 


1 Ventr “ ſons of B. in like manner, remainder to his qun right heits; and m_ | 
188. 8. C. « for diſturbing the riſing of the contingent eſtate, grants his reverſion i 5 ® the 
aited. vithout conizderation, and with expreſs notice of the rſt uſes ; _ doing 
. terwards makes a fegffment in fee, and dies: his wife enters? B & oY 
and then the wife dies. It was adjudged, 1, That this gran a ny 

«« reverſion, which was in himſelf, and out of which the copungen®! | wel 

* mainder was to ariſe, (being by way of covenant to ſtand ſciſed,) . "Ra 
* not. prevent the contingent remainder from riſing, becauſe the F 
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« had expreſs notice of the ſettlement, and therefore took it ſubject to the 

« vfes limited thereby. 2d, That this feoffment did not deſtroy the con- 

« tingent eſtate ; for this was a forfeiture of his eſtate for life, and of the 
« eſtate for life of the wife in remainder during the coverture, ſo that the 

« daughter might have entered for the forfeiture during the coverture, 

« which right. of entry was ſufficient to ſupport the contingent remainder. 

« But it is there ſaid, it would have been more doubtful, if the daughter 

« had not had an eſtate for life, but that the contingent remainder had 

« depended immediately upon the eſtate for life of the wife. becauſe the 

« feoffment of the huſband paſſed his eflate and the eſtate of the wife too, 


during the coverture, and then neither of their eſtates were in efſe to ſup- 3 Mod. 3 10 | 


« port the contingent remainders, and that in ſuch cafe the contingent re- 
« mainder ſhould be deſtroyed. This was upon a conveyance made by 
Sir Edward Code. N 1 

« Note, It was held by Glyn, C. J. in the above caſe, that if the feoff- 7 1 L 59 
« ment of the Lord Coke had preceded the grant of the reverſion, this gfter ex. 
« had for ever deſtroyed the contingent remainders, and that no entry by plalojng 
« thoſe in remainder could have revived them. And therefore there ve y fully 
« ſeems a difference between ſuch contingent remainders as are to ariſe . 
« out of the eſtate of the perſon who makes the feoffment, and ſuch as the neceſſi. 
u ariſe out of the eſlate of a third perſon, Where they are to ariſe out ty of an ac- 
« of the eſtate of the perſon who makes the ſeoffment, they are thereby for tual entry 
„erer deſtroyed, becauſe there can be no ſcintilla juris left in him againſt a . 
is own feoffment to ſerve them, when they èome in gſe. But, where cone et 
a the /czutil/a juris is in a third perſon, there, if the firſt eſtates are re- uſes after 
* duced in poſſeſhon before the happening of the contiugencp, the ſcintilla th: y have 
vi is hkewiſe reſtored to fuch third perſon. ſufficient to ſerve them, 23 
a then they come in ge, and therefore in the above caſe, he having, hu MOI? 
« granted his reverſion out of which the contingent uſes were to ariſe, ought to be 
* hough he himſelf after made a feoffment by diſſeiſin, yet, upon the en- very cauti- 
try of the wife after his death, the ſcintilla juris in the grantees of n 4 
pantees of the reverſion revived to ſerve the future uſe. But, if after. 8 
uch feoffment, they had releaſed all their rights, He, or, if they them- a doctrine 
* ſelves being lawfully in poſſeſſion, had made ſuch feoffment, the contin- in practice: 
* gent remainders could never aftervards have ariſen. But, where ſuch à doctrine 
" eoffees to uſes enter and diſſeiſe the tenant in poſſeſſion, and make a ud lead 
ſeoſſment in fee, there, by the entry of thoſe in remainder in whom an us tu con- 
C * ellate certain was ſettled, the diſſeiſin is purged, and by conſequence ciude, that 


Lin tir ſcinti/la juris reſtored to ſerve the contingent uſes. in common 
an- caſes of 
} ftric ſertle- 


rat upcn warriaee, where the conveyance is by way of uſe, if the father the firſt t. naut for 
l. were by fe» \ſment, &c. to diveſt the eſtates, leaving them a right of entry, the contingent 
mand rs ta the ſons, &c. could not take effect; unleſs the mother, uppoſing her to take a re- 
Kinder for life and to ſurvive the father, or elſe the truſtces to whom the remainder for pre- 
dong contingent uſes was limited, or elſe the general prantees or telkaſees to whom the lands 
r conveyed to the uſes expreſſed, ſhould actually make an entry into the land; an opidion 
Wh, with all due deference to what was delivered by the court of K. B. in their arguments up- 
the cale of Vege v, Villers, I cannot perſuade myſelf would hold at this day; for, Firſt, as 
v what was refolycd ia the cafe of Wegg v. Villers, we are to obſer e; that 43 there was, be- 
the right of entry in the daughter, an aftual entry made by the mother in that caſe; the point, 

r the mere right of entry in the daughter would have been ſufficient, without any entry 

ter or by the mother, or by the grantee, was not the queſtion which came before the court; 
ard conſequence, did the judgment of the court in that caſe depend upon or decide the doQrine 
Na to that point. And as to the other caſes put and agreed to by the court in their debate 
b principal cafe, the opitiom upon them were really-extrajudicial; and, indeed, ſo far ue 

| * 


the contingency has happened, their 24 ſciſi,) to ſerve the contingent uſes; what is it ha 


- city of taking effect whilſt a right of entry ſubſiſts in avy preceding ceſtui gue. uſe ? On the cont, 
ry. does not he ſtatute expreſsly enact, that where any perion, &c. is ſeiſed to the uſe of 


1 REMAIFDER AND REVERSION. 


they reſpected the ſuppoſed neceſſity of an entry to reſtore or reduce contingent uſes; 

r to have been founded on an artificial ſtrain of reaſoning, much too ſubtle and 8 * 
es anv great ſtreſs. If we are to infer (as is ſaid in the areuments in Chudieigh's caſe) a fu. «b 
la juris in the ſeoſſees, that may enable them to enter aud reſtore their pot» ity of a jaſm, (or, f «4 


confines us to ſuch narrow and inſufficien: limits in regard to th- meaſure of this ſciaii l. jure? ou 
Why not extend the inf:rence one degree further, ad pp te a /cintilla jurir, ag may be 
competent to ſerve, the contingent uſes, without the unnecellary circuity of an a&ual entry ? The 


latter inference is certainly more adequate, and better adapted to the end propoſed; and what tr 


there diſcoverable in the ſtatute of uſes, which excludes this and aꝗmits the tormer ? Nay, hoy 
does it appear that any hows, con ained in that ſtatute, puts us to the neceſſity of recurring tg 
any /- ntilla juris at all in the feoffees, or any entry to be made ej her by them or by the ceſs: que 
uſe under ary preceding veſted uſe, in order to reſtore and reduce a contingent uſe to the capa. 


ſuch other pcr'ons, i. e. the celui que e, ſhall be deemea and ajjudged in lawful teiſin, eſtate, 
and poſſeſſion & c to all inte nis, conflructions, and purpoſes in the lazy, of and in ſuch like eſtates y 
they had in the uſe, &c. (a)? And muſt not, theſe words, 0 all int mts, inflraciny, 
and purpoſes in law, be relerred to the legal properties. qualities, and capacities of eſta · end 
the like d-gree or meaſure at common law ? If ſo, the ce/fui qu- ue become enti led to, and ne * df; 
by virtue of this ſtatute, eſtates poſſeſſing and bearing in themſelves all the qualities, propertie u jen; 
and capacities of eſtates at common law, of the like degree or meaſure ; now one of the lego! qu 
lities cr capacities, of an eſtate at common law, of the degree or meaſure of ficehold, is, that afer 
it is diveſted and turned to a right of entry, ſuch right of entry will ſupport a contingent r:main- rem; 
der; and one of the qualities or capacities of a (oatingen! remainder at common law is, a capacity 


ol being ſupported by ſuch right of entry: why then do not, a preceding veel Y, of th: de- and 


gre: or meaſure of freehold, and a ſubſequent c--tin»ent uſe, reſpectively, acquire theſe g, qua. 
lities, properties, or capacities, amongſt other qualities or proper ies of eſtates of like natuie and 'F 
degree at common law? If they do. it is obvious there can be no neceſſity for any 4e entry by Ve, 

any body, to reſtore a contingent uſe, here there ſubſiſts a ie, of entry in a ceftui que uſe of a 
preceding veſted fiechold to ſupport it; but ſuch right of entry a'qne will preſcrve its capacity of 
veſtirg aud taking eſſect. If we deny this, we at the ſame time deny that the ceſtu guet hare bur tl 
lawful ſeiſin, eſtate, and poſſeſſion, &c to all rntents, conſtructions, and purpoſes in the law, of ſuch 


eſtate as they have in the uſe. I think, that a little attention to the apparent operation of the its eme 
tute of uſes, in relation to this point, will be ſufficient to A our too haſtily admitting heir 
doctrine, which, without the aid of metaphyſical ſubtleties, ſeems hardly reconcileable to the ex- 44 
Preſs force of that ſtatute. Fearne's C. R. 442. 4th edit.] te of 


e v. „This caſe was upon the ſame conveyance with that of Wegg v. Villar:: 
I. 18 


WAS, . © bat the caſe, as there put, is, that after ſuch covenant to [land ſeiſed, N 
98. 12 *4 Sir Edward Coke made a leaſe for years, and then granted the reverſion 10 0 
257. * without any conſideration, and the leſſee attorned, and after Sir Edwari g 

entered, and made a feoffment in fee before the birth of any ſon, and T”p 


* then died, and his wife entered : and then, it was agreed, that by the 
« leaſe for years and the grant of the reverſion, the whole eſtate of Sir bn 2 


Edward, out of which the contingent uſes were to ariſe, is transferred, Wee or 
and that the leaſe for years ſhould be good again(t the contingent remain- 
« ders, but not againſt the remainders that were actually veſted, as ſhall dye, 
« appear hereafter : but, as to the reverſion, that being granted without Vt yoit 
« conſideration, was liable to ſerve the contingent uſes when they came & con 
« in gſſe, in the ſame manner as if it had not been granted over at all 


then, by ſuch leaſe and grant of the reverſion, the whole eſtate being | p 
out of Sir Edward, his feoffment after was a diſſeiſin, and Giyeſted al be | 
the eftates in ee, and returned them and the contingent remainders u 
« a right, which right was reſtored again to poſſeſſion by the entry of thg 
« wite after his death.— But there, it was clear, that when the wife et 
« tered, ſhe revived the eſtate to herſelf for life, and the contingent Fe 
* mainders alſo. And it is faid in Yentris, 189. that it had been 2 q 


— 


(s) Vid. 2 Co. 54. a, Moor, 212. 1 Leon 258. 1 Mod. 153. 


« tic 
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„don, whether a right of action would ſuppart a contingent remainder ;' | 4 

« hut that a right of entry would, was never doubted. And there it was | 

« apreed, that if A. makes a feoffment in fee to the uſe of himſelf for 71 

« life, remainder to B. for liſe, remainder to the firſt ſon of B. in tail, 

„He, remainder to his own right heirs; that in this caſe a feoffment by 

„J. will not deſtroy the contingent remainders, becauſe the right of en- 

« try in B. for the forfeiture preſerves them, and if he does ſo enter, all 

s the eſtates in remainder are reveſted, fo that his fon after his death may 1 Co. 130. ; . 

« enter without any re-entry by the feoffees. But, if after ſuch feoffinent E. 

g. dies before entry leaving a ſon, he cannot enter though his contingent 

« eſtate be not deſtroyed; but in ſuch caſe the feoffees muſt enter by the 

« ſcintilla jwris left in them for ſuch purpoſe to revive the contingent uſes £ 

« for the reaſon before given. 4 
If one makes a feoffment to divers others with ſeveral contingent re- Noll. Abr of 

« mainders, and no eſtate is left in the feoffees, an after they enter and «4 pl. 15. 1 

s diſſciſe the tenant in poſſeſhon, and make a feoffment in fee, yet, if the : 

4 tenant in poſſeſſion, or any of thoſe in remainder in whom an eſtate cer- 's 

tain was ſettled before the feoffment, re- enter, by this all the contingent 

i remainders are reduced in fatu guo, &c., and may be executed by the 

ſtatute of uſes; for the feoffees are but conduits to convey the eſtate, 

and have no power to deltroy any contingent eſtate. But. upon 

ſue ſettlement, if the eſtates in gſe are diveſted by diſſeiſin, feoffment. 

Ee. before the contingencies happen, and afterwards they happen, and . 

then the eſtates in ee determine before any re- entry; if the feaffees re- | J 

leaſe all their right in the land, or make a feoffment, or any other way bs 

bir their right of entry; in this caſe, the contingent uſes can never be 

revived to be executed by the ſtatute, becauſe the feoffees have barred 

their ſcintilla juris, and none in gſe can enter. | 

q 2 =, marriage of his A c. covenant to ſtand ſeiſed to the 3 i 

te of the ſon for life or for 99 years, if he fo long live, remainder to 3 Keb. 4x0 

wo ſtrangers during the life of the ſon, upon truſt to ſupport contingent 

rmanders, with remainder to the firſt and other ſons in tail; this te- 


d, wunder to the two (trangers is void, becauſe there is no oonſideration; l | 
00 ud then, by conſequence, there is no eſtate to ſupport the contingent 2 
rd minder to the ſons.” | | a | 


J. tenant for life, remainder xo his firſt and other ſons in tail ſucceſ- 2 4 
ney, remainder to B. in fee: A. and B. before the birth of any ſon, 3 *& is 5 
kr) a fine of their eſtate to a third perſon, This makes no diſcontinu- | 
ce or diveſting of any eſtates, becauſe each gives only his own eſtate. 
It: by Hale and other good opinions, the contingent remainder is de- 
won, becauſe, though the eſtates paſs divided from them, yet they 
med in the grantee, and ſo no particular eſlate in being to ſupport 
tontingent remainder,” | 
Vd. i Term Rep 634. : Page 315 
'Ohe having three ſons H., B., and C., deyiſes lands to them ſeve - Cra Jac. 
Whout limitation of any eſtate, and that if any of them die, the ab a7 
 Juviving ſhall be his heir. A. the eldeſt dies leaving iſſue : and 1 Bulſtr: 6: 74 
= part ſhould go to his ſon, or to B. and C., was the queſtion. : — 4 1 
 dudged by three hola pſd Fleming C. J. for the fa o þ 


„ . y 
"ey hors rr 
1 > - [1 * i,” © ww 

4 * W 


ion 
ö of A. gw; | 
nue nothing but a freehold paſſed by the deviſe, and the reverſion —— : | 


| (eſcending upon A. his eldeſt ſon, had merged his eſtate for life, 
= after his death this could not be revived to veſt the remainder 
ud C. But Fleming C. J. was of opinion, that this might 1 
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2 Lev. 202. 
Sir T. Jon. 
79. 3 Keb. 
789. 924. 
Forteſcue 
v. Abbott, 
Pollexf. 
481. 


. * {ole was beſt put in Bulſtrode; for upon inſpection of the record the 


der for each one's part ſhould be executed in the other. Sed 


1 Lev. 11. 


Sir T. 


Raym. 28. 
1 Sid. 47. 
1 Keb. 29. 
119 


MSS. Plun- 


keit v. 


Holmes. 


4 appears before, but of neceſſity this muſt take effect as an executo'} 


„ heirs of J. S., who is then living, or to ſuch perſon as 


g 


* 
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« veſt in B. and C. by way of remainder, and then the words img 
“that every one ſhould have it after the other, and therefore, though the 
« freehold of A. was merged by the deſcent of the fee, yet to ſupport the 
intent of the wilt, this ought to veſt in the ſurviving Gs for their lives, 

„One having three ſons 4, B., and C., deviſes lands to them ſere. 
e rally without limitation of any eſtate, and if any of them die, bis pan to 
*« remain to the others, equally to be divided between them. A. dies ha. 
« ing firſt granted the land for 1000 years to the defendant. It was ad. 
„ judged, that though by the deſcent of the fee upon A. the eldeſt fon, 
e his eſtate for life was merged, and ſo the contingent remainders to the 
* other ſons were deſtroyed (for in theſe caſes the remainder muſt be i 
& contingency, and cannot veſt preſently, becauſe it is uncertain which of 
* the ſons will ſurvive) yet that it ſhould be good to them by way of xe 
* cutory deviſe, according to the opinion of Fleming in the ak next before, 
4 (for ſo mult his opinion be underſtood, thpugh it is there ſaid, by wy 
<« of remainder,) and that this was the moſt reaſonable conſtruction to ſup 
port the intent of the will. And they ſaid, the caſe of Mood v. Inger- 


words appear to be if any of my ſons die, the Ons to be the other! 
« heirs, which words import no certainty, which of the ſurvivors, « 
« whether both ſhall have the part of the ſon who dies firſt, and therefor 
that part of the deviſe was void, and by conſequence would not c 
te over the eſtate from the ſon of A. or defeat the leaſe made by 4. And 
& Tones ſays, it was reſolved in this caſe by the court, that to ſuppon i! 
& intent of the will it ſhould be conſtrued, that he deviſed for life to 4 
t remainder to B, and C, equally to be divided between them; and foi 
ei the other deviſes ; and that by this conſtruction an actual croſs remai 


« of 'this conſtruction, | 
« One deviſcd lands to A. his eldeſt ſon for life, and if he ſhouldd 
« without iſſue living at the time of his death, then to B. his ſecond fo 
« and his heirs ; but if A. had iſſue living at the time of his death, tae 
&© the lands ſhould remain to A. and his heirs; and died. A. entered, a 
& ſuffered a common recovery, and died without iſſue, having by his will 
t viſed the lands to the defendant. B. entered, and let to the plainuff ; 
« the queſtion was, if A. had by the will an eſtate for life only, with a cl 
e tingent remainder to B.“ or, if the fee was yeſted in A. with an e ech 
« ry deviſe to B.? and, admitting it to be an evecutory deviſe to B. 
« the common recovery barred it? It was argued for the plaintiff, that 
&« had the fee; for though an eſtate for hfe only is deviſed to him, yet 
« deſcent of the reverſion, the whole fee was executed in him, wi 
e meraes his eſtate for life, and then the eſtate to B. can be no other 
an executory deviſe. For when all the fee is given to or veſted i 
„ perſon, with limitation of a fee to another perſon upon à contingen 
&« this cannot be a remainder; for a fee cannot be limited upon a ſee 


«viſe, But when only part of the eſtate, as for life or in tail, 1s pn 
one, and the reſidue to another po © 3 a tall be 
* in fuch Houſe at ſuch a time, this remainder is contingent. | q 
* the whole fee is in A., either by the deviſe, by a rranſpoſ H 
« words, or by deſcent of the fee, and then the deviſe to B. * 
other than an execntory deviſe, which * happen withio p 
% paſs of one life, hath been allowed good. Ju. 590. ** 
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A; to the ſecond point, they relied upon the ſame caſe, thut this can- 
ot be barred by the eommon recovery. Sed per totam curiam it was 
xdjudged, that 4. had but an eſtate for life by the will, and the re- 
mainder to his heir was not executed ; for both the remainders to A. 
are a contiageſſey, not a contingency upon a contin- 
| $a hr Pe will = « 54h (for then by the ſame reaſon it 
* allow a hundred contingencies one after another, and fo quite 
tude the ſtatute of quia emptores,) but upon one and the ſame contin- 
Noc), which looks ſeveral ways, vis. if 4. hath iſſue living at the time 
{his deceaſe, then to him and his heirs ; but if not; then to B. and , 
vi heirs, And the caſe was thus conſidered, as if A. had been a (tran- 
ger, aod not heir at law. But then confidering him as heir at law, 
Lad that the reverſion deſcended to him, yet, per curiam, not ſo abſo- 
ately as to merge and confound the eſtate for life given by the will 
graf the expreſs words and intent thereof ; but there ſhall be an hia- 
jus or opening to let in the remainders when they happen; and though 
J. happens io be heir at law, yet this being matter dehors the will, no 
dt ſhall be made of it in expounding the will; and Archer's caſe is ex» Ci. Car. 
ue in the point, where, though Robert the deviſee for life was heir, 158. 360, 
the remainder to his next heir male was a good contingent remain- 1 Co. 66. 
*r, and the eſtate for life, not merged in the fee, ſhould deſcend on 
im. And it cannot be ſuppoſed, that this conſideration eſcaped a 
wick-ſighted reporter, but was omitted as a thing of no value. Ag 
the ſegond point, if the remainder to B. be contingent, there is no 
bolbt but it is barred or deſtroyed by the recovery, and it ſo would be, by 
ke ſurrender of the eſtate for life. And they all agreed, that if, by 
conſtruction, it could be made a contingent remainder, it ſhould be 
daken, rather than an executory deviſe, which could not be barred 
common recovery, and ſo would tend to a perpetuity. And note, 
all ſeemed to agree, that the fee was not in abeyance, but defcend- 
| to 4, ſubje& to fuch hiatus, and that quaad B. the deviſee in te- 
under, A. had but an eſtate for life. Quære if the conſtruction in 
caſe does not thwart the ſecond of the two preceding caſes, where 
court, allowing the remainders to be in contingency, held them de- 
ed by the deſcent of the fee upon the eldeft ſon, which merged his 
Rite for life, and therefore they were.” | 
{ deviſed lands to his ſiſter, who was heir at law, and her aſligns Boothby v. 
k life, and if ſhe ſhould marry, and have iſſue male of ber body living Vernon. 
de time of her death, then to ſuch ifſue male and his heirs male for 9 Mod. 147 
du if ſhe ſhould leave no iſſue male at her death, then to G. and 
&n for ever. The queſtion reſpected the title of the teſtator's 
\ulband to be tenant by the curteſy of the lands ſo deviſed to her; 
&e court held, that the inheritance was never executed in poſſeſſion 
& liter, during her life, (notwithſtanding the inheritance deſcend- 
lr) and therefore her hufband could not be tenant by the cur. 
j & follows, that the defcent of the fee did not merge her eſtate for 
roy the contingency.) | 
rn conveyed to the uſe of A, and his wife for life, remaindet Hooker v. 
: ie of A. the ſon of A. for life, remainder to the firſt and other Hooker, 
*& in tail, remainder to A. in fee. M. and his wife died in the Sr. Nb. 
« Þ. who afterwards. died without iſſue, leaving a wife. The Pander 
* wa, Whether the wife of Y. was entitled to dower in the 
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the judges, was of opinion, that the eſtate for life in B. was m 

© the deſcent of the inheritance upon him, and the contingent remainde 

« deſtroyed, ] . | 
Page 316 (A and Þ. joint tenants!) Note, Fentris\ reports the ſame caſe to 
*« adjuged, that they were deſtroyedF but gives no reaſon for the jud 
ment; and the other two reporters were two of the judges that gare the 
| < judgment, and therefore are more to be relied upon.” 
Page | 317 t | 

(A erpybold-r in fre) [Vile Wat. Gilb. Ten. 266. and notes; and Fearne's C. R. 458.] 
2 Roll. Abr A copyholder in fee ſurrenders to the uſe of his will, and afier by hy 
294. (6). © will deviſes the eſtate to B. for life, remainder to the heir of his bod 
oh: a < begotten, for ever, and dies. B. is admitted, and after ſurrender 
ro; in he the lord of the manor to do with it as he pleaſes, and dies leaving 
above caſe ſor. Now admitting the remainder to the heir of the body of | 
of Lane v. * to be a good remainder, and that ſuch heir ſhould take it by py 
Poe, it „ chaſe, this ſurrender of B. hath not deſtroyed it; for this opera 
Me. er << only as a grant to the lord of his eftate for life, and is no forfeiture 
the lurren- give an entry to a remainder- man; and by conſequence contioues int 

der of the lord to ſupport the contingent remainder, in the ſame manner as it d 
baron to Þ «.jn B., there being only a change of the perſon; but no alteration 
in fee, did « in the eftate ; for it is ill determinable upon the death of B. as it 


not deſtroy 
the coutin, © before, and not ſooner. 


gent remainder : for the legal ſrechold being in the lords, the ſurrcrder of the baron paſſed 
mare than lie lawtvlly might. Fearne's C R. 470 ath edit. So, where copyhoid lands we 
deviſed to 4, for life, remainder to his firſt and other ſons in tail, &c. remainder to B inf unde 
and A., before he had any ons born, bought the reverſion of B, and had it it ſurrendered 
his (A.'s) own uſe, thinking by that means to merge his eſtate for life, and ſo deſtroy the < 
tipgent remaind:r to his firſt ſon; it was azrerd, that this ſurrender of the reverſion woull 
bat the ſon, becauſe the frechold and inheritance were in the lord; f: x there is not the like e 
venience as in irechqld eſtates a common law, in reſpect of contineen! remaind-rs, where i 
is nobody againſt wtom to bring the precipe, Mildmay v. Hunterford, 2 Vera. 243.) 


poſſe 


3 Keb. 759. HA. tenant” for life, remainder to B. for life, remainder to the h 
wi” ye « ſecond, and other ſons of B. in tail male ſucceſſively; 4 and B. 
„Keen. 4e in an indenture tripartite between A. of the ſirſt part, and B. ofthe 
„ cond part, and C. and D. of the third part, whereby A. covenants 
« C.and D. to levy a fine to other uſes : B. ſeals the deed ; and it wi 
« oued by the ſealing it ſhould be ſaid: that B. joined in the fine, and 
te the fine all the eſtates are diveſted and put to a right, and the conung 
« eſtates diſturbed ; and B. is eſtopped from entering to revive them; 
« though he hath a ſan after, yet he cannot enter till the contingent ult 
« revived. by entry: which, as this cafe is. no perſon has power to 
«« But per cur, clearly “s ſealing the deed, only ſhews his conſent 
A. may levy the fine; for he does not covenant, or transfer over h 
tate in remainder : and admitting that B. ſhould be eſtopped. Jet 
« ſons, who claim not under him, are not eftopped to day, that there 
* a ſufficient eſtate continuing to ſupport the contingent remainders; 
« then, if they are preſerved, every one, who hath right, may enter | 
turn. And after it was adjudged accordingly ; aud ſaid, there 
« thing in the caſe worth an argument. | 
Mo 8.15. . covenants upon proper conſiderations to ſtand ſeiſed to the u 
8 bamas 4e himſelf for life, remainder to B his ſon for life, remaioder to the 
REES « and other ſons of B. in tail ſucceſſively; remainder to the night 
Pop. 22. 40f ; after 4, is attaipted of treaſon, and executed before the 


1 


| | | 8 
ben of B. Tt was adjudged, that by ſuch attainder the king bead ben, the 


% fee-ſimple, diſcharged of all the remainders to the ſons not then queſtion 
horn, and that they were utterly barred. The reaſon ſeems to be, be. aer. wy 
cauſe they were to ariſe by way of uſe out of the eſtates of the covenan- ond le oh 
tor, which by ſuch attainder are come to the king; and he cannot be reſo. u ien 
(ſed to the uſe of any perſon (a). But it ſeems if they were to ariſe with the 
out of an eſtate executed in feoffees, then the attainder of A., which Leet! 
codld only forfeit his own eſtate for life, and remainder in fee, would , 3 . 
not prevent them from riſing. But the greater doubt in ſuch cafe peu if 
wool be, if the feoffees themſelves were attainted of treaſon before tate wil! 
the birth of any ſon 3 for all the books agree, they have no eſtate left ſupport 2 
u them, but a ſcintilla juris to ſerve the contingent uſes when they bap- am: rocks 
6. and how far that ſcintilla juris is forfeitable, or their entry requitite ſor here, : 
io ſerve the contingent uſes, when no actual diſturbance is made of the Whateter 
poſſeſhon ſeems doubtful. For in other caſes, unleſs the poſſeſſion be ce the 


diltorbed by diſſeiſin, feoffment, Cc. no enfry of the feoffees is requi- forfeiture * 


lin quere of this. | remainder 
| . | in fee, 

wht otherwiſe have had, yet 2s B. had a veſted freehold, why wa: ro! that capable of ſupport- 

the con ingent remainder co his ſons? If indeed there had be. n an office fonud antecedent to 

beth of a lun of B., that A, w.s ſeiſed in fee, it might have acc: uated fot the reſolution in 

dove caſe, by taking away the rigbe of entry of B., according to the diſtinction I ſhall notice 

xe the next cited caſe. But abſtra . d from a c. rcumſtauce ot that nature, which docs not ap- 

w in the report o S'r Thomas Palmer's caſe, that of Corhet v. Tichborn, 2 Sa k. $576, of 
Rater da c, ſeems o claim our beiter attention. It was a caſe where F, J. being tenant for lite, 

under to hi, wite tor life, remainder to his firſt and other ſons, &c. in tail, remainder 19 
ſef in fee, committed treaſon, and afterwards had a ſon and then was artainted ; aud upon 
val xt bar in K B the court held, that whether the {yn was born betore or after the atia,nder, 
watingent remainder to him was un d ſ. harged by the lands vefling io the crown, duriug the 
. S,, becaule of the wife's eſtate, \ viz. a veſted eſtate of _frechold in remainder,) which 
w (ullcient to ſupport it. For this eitate of the wife, it ſeems, was not turned to a right or 
ed by the forte ture of the hniband, nor the crown thereby in poll:.flion of any o her eſlate 
nut J. S. was entitled to at the time as appears by another caſe, of Linch v. Cote, 
Wi. 4bg. where tenant for life, remainder to his frit ſon in tail, remainder to J. S. in fee, 
tuned of high ireaſou, and died withon! iſſue. And ip n its being u' ged, that the whole 
* ning in the king by 33 H 8. c. 8. without any office finding the ſpec-al matter, he in re- 
e could not enter, any more than if a general office had been found, which would have 
«a ice; it was hed, that no other eſtate veſted in the king by the ſamd set, 
ie puity attained hat; juſt as if a pe ial office ha} been ſound; and therefore the remaia- 
i might enter on the king, the king's ellate being determined. For the ſtatute ſaved the 
- hers ; a it was otherwiſe where an office found an eſtate in fee in the party aitaiat- 

e C. R. 425, 4th edit.] 2 Jo. 773. Keb. 732. 3 Mo. 196, 374. 389. 391- 


MW 4. ſeiſed in fee of lands, after 2) H. 8. makes a feoffment in fee to the Dyer, 339, 
o D, his wife for her life, and if he ſurvives his ſaid wife, then to #* 193» 9: 
Ele of himſelf, and of ſuch woman as he ſhall happen to marry, for their ods pee y_ 
p for the jointure of ſuch wife, remainder to H. in fee. Afterwards, B. Ot 136. 
be feoffees by conſent of 4. join in a feoffment.in fee to the uſe of A. Brent's caſe 
| wife for their lives, remainder in C. in tail, remainder to A. in 
. Wdthis was by deed and letter of attorney to make livery. 
04 B. levies a fine with proclamation to other uſes, and then 


3 8 N 
ku vife dies, and he marries a ſecond wife, and dies; and (he, by 


and command of the firſt feoffees, and after the five years af- 
a ine, enters to raiſe the uſe to herſelf, And by the 
1 her entry was not lawful ; for by the ſecond feoffment 
E tes were diveſted and put to a right. And whether ſuch fe- 
vere only the difſeiſia of the attorney, who made the livery, and 

. 11 the 
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ſte to raiſe the contingent uſes when they happen, as appears before. lor lit: aud 
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Hen. Wyn - Tys for her life; remainder to the firſt and other ſons in that m 


ſton. 


n leaſe for obo years, and inen the ſon marries the gaofer's d. 
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42 
the confirmation of him in remainder, and of the feoffees ; or the M * 
4 ſeiſure of all; yet by ſuch joining in the deed of feoffment, the frog, * | 
I.,. have barred. their ſcintillu juris. and cannot enter to revive the future u "_ 
Fearne's to the ſecond wife And A. by his fine hath barred himſelſ to enter af 
C.R.-216. « right of his wife to reverſe the 1ſt eſtates ; and his firſt wife cou; hb 
( ws = * ** enter, being covert; and therefore, there being none to enter to en 7-0 
Ke e ſuch future ule; it is by the feoffment deſtroyed, and the ſecond v. * at 
entry unlawful. n 
Tro. Für. « 7. Ieiſed of lands makes a feoffment in fee to the uſe of himſe 12 
on 1 _ {© his wife for lives, and after their deaths, to the uſe of B. their fon ce 
vil. *« life, and aſter his death, that the feoffees ſhould be ſeiſed ut in grun « fo 
* tino flatu, upon condition that they ſhould receive the profits, and If 
* to C. wife of 8. 2c]. per annum during her life z and after that ü * ſer 
** ſhould be ſeiſed to the uſe of the heirs male of the body of B. *1 
% feoffor and his wife die; Benters, and makes a feoffment to D., * w] 
dies; and after C. dies, and then the heir male of the body of B. ent go 
It was adjudged lawful; and that the feoffment of B. was no diſot ma 
e nuance, nor barred the heir of his entry. But this was withou * bac 
«© great argument, and no reaſon given for the judgment. Howerer * his 
6 fleems well given; for by reaſon” of the intermediate remainder to Leas 
„ feoffees, 6 was not ſeiſed by force of the entail when he entered Das: 
Co. Lit. made the feoffment, and then, by Littleton's rule, his feoffment n $A, 
47 (a). ** no diſcostinuance, and, by conſequence, as the feoffees might hart for 
m. 37- © tered preſently for the forfeiture, they being next in remainder, fo oF 
5 ter the death of C. the heir of the body of B. may likewiſe ente, . 4 
+ cauſe then the preceding eſtates are determined. And if the feof 1 3 
** of B. made no diſcontinuance, there is nothing to hinder their . lea 
ot nog they are in of the entail, by deſcent” from their father, As 
___*{uch entry. 
Cre le. Og ſeiſed of lands in fee by indenture covenants with B., is ih 
"a. "pi ** depation of a marriage intended between A. and C. daughter of . E 
Ln tand ſeiſed to the uſe of himſelf and his heirs till marriage, anc a 
704. (4). to the uſe of himſelf and C. and the heirs of his body, remaiod 
Wood v. * his own right heirs ; and then before the marriage, he makes a ag 
Reignold. « for 31 years, reſerving rent, to begin after the end of a forme! 4 
- - % then in ge. The marriage takes effect: and in ejeAment a f b 
« death of A it was held, that this leaſe ſhould bind the future uſe m; 
© wife, as a leaſe upon good conſideration by the feoffees at comm: 1 
« ſhould bind ceffuy que uſe, but that ſubje& to that leaſe the uſe 8 * 
«+ wife ſhould ariſe, becauſe the ſame ſeiſin and freehold continue * | 
therefore the uſe to the wife ſhould ariſe out of the reſidue of the q 
« and ſhe ſhall have the reverſion and rent referved upon the l. a 
« wherever the ſtatute finds a ſeiſin to uſes, there, it carries the fo ] * 
to them; and notwithſtanding ſuch leaſe for years yet the ſeifr FG 
- * gaſes continued. ; 3 br 
Cro. Jac. And yet we have another caſe in our books where it was * 
168 « wife was not at all bound by ſuch leaſe; The caſe was this * Mi 
4 50 OP c nanted, in conſideration of love as to his ſon, to ſtand ſeiſed to be Tv ” 
293. (1). 


his ſon for life, remainder to the uſe of ſuch woman as he 


© in tail, &c. | And after, the ſon proving extravagant and bein 
A. the father, to diſtutb-the riſing of the uſe to the futute vil 


- 
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« And yet it was held, that ſhe was not bound by this leaſe, but ſhould 
« have the land diſcharged of it. And the reaſon given is, becauſe there | 
6 heing a good eſtate by the firſt limitation to ariſe when the wife is 1 
« known, if this be not deſtroyed, this cannot be charged or incumbered, : 1 
« becauſe it hath relation to the covenant, and therefore the leaſe ſhall he 
« conſtrued to ariſe out of the reverſion which the covenantor had in him, 
„aud might lawfully charge. But to difference this caſe from the for- 


© mer, it is to be obſerved, that, here, the covenantor had nothing but 1 
« 2 reverſion in him; he bad no eſtate for life, as he had in the caſe pre · 1 
« ceding : beſides, this leaſe was made without any conſideration, and | 9 
« for no other purpoſe, but to defeat the riſing of the uſe to the wife. And 9 
« if it ſhould be good in poſſeſſion, being for 1500 years, and no rent re- $ 


s ſerved upon it, it would defeat the whole ſettlement; and therefore it b 
« is more reaſonable to conſtrue ſuch leaſe to ariſe out of the reverſion l i 
« which the covenantor had and might Jawfully charge, than to allow jt "a 
good againſt the wife-who came in upon ſo valuable a conſideration as 4 
" marriage. But, if ſuch leaſe had been made for money, or, if a rent 0 
had been reſerved upon it, then though the leſſor had not any eſtate far _ 
„ his own life, yet ſuch leaſe had been good again(t the ſettle ment; be- . 
cauſe, though it was made in conſideration of marriage, yet not being with C 1 5 
"any woman in particular, nor in conſideration of any marriage portion, gwine's 

„it would be fraudulent and voluntary, as to any ſubſequent purchaſer caſe. 

" for a more valuable conſideration, as money or rent is. 

« 4, gives lands to the uſe of B. for life, remainder to his eldeſt ſon in 2 Roll. Abr 
til, remainder to the right heirs of B.; and before the birth of any ſan 74. (5). 
J makes a leaſe for years, and then a ſon is born: he ſhall avoid this 
# leaſe after the death of B, for the freehold not being altered, ſo that 
* the contingent remainder may well take place, this leaſe for years ſhall 
* not affect it, but ſhall be conſtrued to ariſe out of the eſtates which B. 

* had, and might lawfully charge, and ſhall be ſubje as they would have 
deen, to open and let in the remainder, when it happens. But, if 
* ſuch leaſe had been made for a valuable conſideration of money or 
* rent, then it would come within the rules before mentioned, as I con- | 1 


" ceve, 


A. ſeiſed in fee, levies a fine to the uſe of himſelf for life, remainder Cro. Eliz- 
"to the uſe of ſuch woman as he ſhould after marry, and ſhould ſurvive — bus. 
* im; remainder to B. in tail: then A. marries C., and after, by fine, Welis v. 
* citing that he was tenant for life, remainder to ſaid C. for life, he and Fenton 
C. grant the ſaid lands to a ſtranger for 40 years, if he and his wife, ar 
| tiber of them, ſhould ſo long live: A. dies; and if C. was barred was Pop 8. 
* queſtion? And per totam cur. ſhe was barred by eſtoppel. Vet they 
Wed, that if a leaſe be made to one for life, remainder to the right 
ben of J. §. who is living, and after his eldeſt fon grants or levies a 
* ine of ſuch remainder, yet, after the death of J. S. he ſhall enter, be- 
uſe he had nothing in him at the time of the grant or fine, and there- 

r ſuch grant or fine were merely void. And there, two judges agaiuſt 
0, held, that the fine had extinguiſhed this future uſe by way of pre- 
oa. But a guere is made of it, becauſe it was but a grant by tenant 


hr life, which ends with his death. This is the caſe, as it is reported 
Moore. But in Croke, the caſe is reported to be, that after ſuch ſet- 

ent the huſband and wife levied a fine to a ſtranger in fee, who 
Fed and rendered the land to the huſband for life, remainder to the 
im for 60 years, remainder to the right heirs of the huſbang.; 
% and 
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and that the huſband died, and B., who had the remainder in tail by the 4 
firſt ſettlement, entered and let to the defendant; and that after C A 
married again, and ſhe and her huſband let to the plaintiff; and upon * 
ſpecial verdict found, it was adjudged for the plaintiff Which prove, 


&* that the wife was not bound even by eſtoppel, for then it could never 1 
% have been adjudged for her leſſee the plaintiff; and that the joining of . * 
„ the wife in the fine ſignified nothing. But, then, as it ſeems, this mus # 
« prove too. that the fine was not levied in fee as it is reported; for then * 
clearly the contingent remainder to the wife would have been deſtroyed; .! 
& becauſe by ſuch fine the eſtate for life of the huſband was determined, i d 
* and an entry given to him in the remainder for the forfeiture, before th _ 
e contingent remainder could take place; and then, by all the caſes befor 1 
« mentioned, it appears to be for ever deſtroyed. And therefore takin WM. 
« it to be only a grant by fine for years, and not for any valuable confide | th 
« ration, then it determined by the death of the tenant for life who grit: a 
« edit; and though it had been for a valuable conſideration, then it deter * 
4 mined by the death of the tenant for life who granted it. And indeed, ; 
« admitting it had been for a valuable conſideration, yet | cannot ſee hoy * 
« it could have continued longer than his life, or bound the continger! * 
uſe; for ſuch leaſe by cęſtuy que uſe in poſſeſſion differs from a leaſe by 7 
« feoffees to uſes at common law, or by covenantor to ſtand ſeiſed to uſes p 
« for there. in both caſes, the uſe takes effect out of the eſtate which ſhi 7 
« ſerve and ſupply the uſes; and therefore ſhall bind or not bind 150 
«it happens to be made for a valuable conſideration, or voluntail Brl 
« as appears before, But, where ſuch leaſe is made by cgi g p 
« uſe in poſſcſhon, this takes its effect out of his eſtate only, and 3th 
«* conſequence can continue no longer than that does; and then, whe ap 
* the freehold is not deſtroyed, the contingent remainder may well rel KL 
nothing being done to diſturb or diſplace its riſing. Quere therefore * 
« this caſe. which 
A, covenants upon proper conſiderations to ſtand ſeiſed or make . . 
t feoffment in fee to the uſe of himſelf for life, and after of part to the uf * 
« of B. his wife for life, for her jointure, without waſte, and after to M dn. 
&« right heirs of A, provided, that if the heir of A. diſturbs B., that the ty h 
« the uſe to the right heirs of A. ſhall ceaſe, and that then A. and his! ab 
« or the feoffees, c, and all others ſhall ſtand ſeiſed to the uſe of B.1 re, 
« her heirs. Afterwards, 4. makes a leaſe for 100 years, to begin Mer 
« the death of B., rendering 121. rent, and dies. The heir diſturds « The 
e and breaks the condition; yet by the two chief juſtices it was held, "iy 
the ſuture uſe to B. in fee was checked by this leaſe, though the | wrt of 
« was but an intereſſe termini till B. s death. Et quia non potuit ſurgere i 19 þ 
&« pore mortis B., by reaſon of the leaſe for years, it i- deflroyed for | kid by 
„ But guære of this caſe, for by the other caſes preceding, it app_,. 
that at moſt, ſuch contingent uſes are only bound by the leaſe ef, T7 
* and not that neither, except where they are made for a valuable e be 
«* ſideration, But here, the reaſon given why this contingent limit. ny 2 
« to the wife is deſtroyed by making ſuch leaſe for years, is the oy beſo 
is given where contingent remainders are deſtroyed by making Ihe y 
ment in fee, whereas the reaſons and operations of the one and my r bei 
are very different. Ideo guære of this caſe. Note— Crole cites ba the 
* ſolution of this caſe, and ſays, the reaſon thereof ſeems to 5 bad 1 
« the uſe limited to the right heirs was the ancient reverſion, and e Nel. VI 


eſtate, and then there could not be a condition annexed thereio. 


REMAIN DER AND RE VERSION. 


« this ſeems no good reaſon ; for an executory uſe may as well be limited 
« to ariſe upon a condition preced ent as an executory deviſe, and then the 
« (tatute carries the poſſeſhon after it; and why it may be created by origi- 
« nal limitation, and not out of the reverſion, after other eſtates, will be 
« difficult to reconcile, ſince the reverſion is as much the owner's, as ſuch, 
« z5 the poſſeſſion was before any limitation at all made: becauſe the firſt 
« had a fee, though it was but a baſe and determinable fee. But yet in a 
« will, ſuch limitation has ſometimes been held to be good, not as a di- 
teck remainder, but as an executory deviſe. But this is not law, 
i becauſe it is the affectation of a perpetuity, ſince ſuch contiogen- 
i cies cannot fall till after the entail is ſpent, which is too diſtant to ex- 
d. 
K So, a gift at common law, before the ſtatute of Wefm. 2. to one, and Plow. 23 5. 
the heirs of his body, and if he died without heirs of his body, to go 2 339. b. 
: over to another, this was a void remainder, becauſe the firſt donee had 248, 249. 
z conditional fee, which, after iſſue, he may diſpoſe of for ever, and 8 336. 
ber the donor of his poſſibility of reverter ; and therefore ſuch poſſibility * 
could not be good as a remainder, nor did any formedon in remainder 
lie at common law, when all inheritances were fees abſolute, or condi- 
tional, : 
« Fo, where one deviſed lands in London to the prior and convent of Dyer, 33. a. 
B. ita quod reddant annuatim decano et capitulo Santi Pauli 14 marks, and pl. 12. 
if they fail of payment, that their eſtate ſhall ceaſe; and that the w. 2 
ſad dean and chapter and their ſucceſſors ſhall have it: it was held by 8 
Baldwin and Fitz herbert, the greateſt lawyers of the age, as my Lord 234. (2). 
Vaughan ſays, that this remainder was void; becauſe the firſt deviſe Cont. 
eurying a fee, nothing remained after to be diſpoſed of; and executo- V®%8®: 
y deviſes, after a fee-fimple, were in former ages unknown, which is 
the reaſon that this caſe is denied by ſome to be law. And it was held, 
that, for the condition broken, the heir of the deviſor ſhould enter ; of 
which more hereafter. a 
„bat this rule, that a fee cannot be limited after a fee, hath been 3 Chan, 
lug fince exploded, in caſe of deviſes, and of uſes, where the fir(t Caſes, 19. 
clue, though in fee, is limited to determine upon a contingency that 31. 30. 
kay happen within the compaſs of a life or lives in being, or ſome rea- 28 
e me after. And the reaſon of giving way to it at firſt ſeems to 
ure been, to let men into a means of providing for the ſeyeral branches 
ud exipencies of their own family. 
* The firſt caſe we meet with to this purpoſe, is this. In debt againſt 2 Leon. 11 
Aa ſon and heir of B, he pleads riens per deſcent, but of the third 3 Leov. 64. 
of the manor of D. the plaintiff replies, that he had the whole manor = 
10 by deſcent ; and upon iſſue it was found, that the ſaid manor was Hynd ke 
da hy knight 's ſervice, and that B. father of the defendant, by his will Lyon, Cro. 
mung deviſed it to his wife, till the defendant his ſon ſhould come Elia 205. 
Þ the age of 24 years, and when he came to the ſaid age of 24 years, 6 Roll. Abr 
he ſhould have the whole to him and his heirs for ever, his wife — vr 
E 2 third part thereof during her life; and if her ſaid ſon ſhould 2 Mod. 291 
before the age of 24 years without ifſue, then the whole ſhould be I/ Scott 
be wife for life ; and after her death to C. in tail, remainder to the 5-9 


Ft heirs of the deviſor, It was found that the wife was dead, and — 322 


®ihe fon had attained his age of 24 years; and it was adjudged tha 
judged that guoarof that 
ul the fee by deſceat, and ſo aſſets; for the catail with the remain- caſe, and 
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% Norfolk's caſe; for there, either it muſt create an entail to begin whe 
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part of the deviſe being become void by his attaining 24. then it ref 
wholly upon the firſt part, which being a deviſe to his ſon and beir 

rent in fee, is void, and he ſhall take by deſcent, notwithſtanding ſuch 
deviſe. And he could not have an eſtate · tail in the interim till attained he 
24, and then to have the fee as a remainder, becauſe the entail wa only 
to ariſe to him upon his dying before 24, as a condition precedent; i 
that neither the tail nor the fee could veſt in him preſently, by force of 
the deviſe ; but it was, as if he bad left the fee to deſcend to him aud hy 
heirs, and only ſaid, if my ſon die without iſſue before 24, then! gire 
the lands to my wife for life, and after to C. in tail, Ce which n 
good executory deviſe upon the happening of the contingency, and the 
fee, in the mean time, deſcends, as it would have done if there had bee 
no will. And whether by the words, if his ſon died without iſſue before 14, 5 
an eſlate · tail ſhould veſt upon ſuch death, or, that they ſhould be only the - 
terms and conditions upon which the executory deviſe was to take place, 
and after no eſtate at all, ſeems doubtful ; though the caſe of Cardus den 
and Sheldon, after mentioned, ſeems to make for the latter: for, if be 
died before 24, leaving iſſue, and that being made the condition eo 
which the remainder limited after were to ariſe, could be no condition ö 
to veſt an entail in himſelf, becauſe he and his iſſue, that is, all wht W 2c 
could take the entail, were to be dead before the entail could veſt, and 92 
then it could not veſt for want of perſons to take it, which would mak 
the deviſe idle and repugnant as to that part: therefore, theſe words fer Ja 
to make no alteration of the eſtate the law would caſt upon the fon | Ache 
deſcent, but to be wholly relative to the limitations after, as the modi 
upon which they were to take effect, and not to controul the operation 
of the law in the mean time, in giving him the fee by deſcent. And! | ca 
conſtrue the cafe otherwiſe, would make it wholly uſeleſs to the pure a ad; 
for which it is cited by my Lord Chancellour Nottingham in the Duke QA... 


all the iſſue who were to enjoy it were dead; or, it muſt make ao en 


at large with the remainders over; and then there is no great myſtery denn 
the caſe, Phe ſirſt is impoſſible, and the latter it cannot be, becauſe hy b 
is confined to his dyiag before 24; for, if he ſurvives that age, it is C 110 
to take place . the wi 
© One ſeiſed of lands in fee by his will in writing, deviſes Blackarre & cou 


1 Vent. 212 ** A. his daughter and her heirs, and Whiteacre to his daughter B. and! E. 


2 Roll. Abr cc heirs, and if ſhe die before the age of 16 years, living 4, then All 


829. (3). 
Vaugh 267 
Clache's 
caſe, 


« 
cc 
6c 
40 


7 


370. 
Godb. 264. 
2 Roll. Rep. 


I19. 137, 


« an eſtate-tail upon the whole will, and not a fee determinable up 


A copyholder in fee ſurrenders to the uſe of g. an infant and his! 


have M hiteacre to her and her heirs; and if A. die haviog no iſſue, In Lu, 
B., then B. ſhall have the part of 4. to her and her heirs; and ift her 
die having no iſſue, then to F. S. and his heirs, and dies. E. att 
her age of 16 years, and then dies without iſſue in the life of A. 

firſt, it was held, by three juſtices againſt Dyer, that the daughters 


contingency ſubſequent. 2d, That by the words, if bath die wie 
ſue, no croſs remainders in tail were created by implication, but that 
on B's death without iſſue after 16, J. S. ſhould have her pait pteſe 
without ſtaying till che death of A. without iſſue. 


and if he dies or matties before the age of 21 years, then he ſurre | 
to the uſe of C. and his heirs z this was held a good ſurrencer | 
uſe of C. upon ſuch contingency, though B. had a fee before, 
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contingency was to happen within the oompaſs of a.life, or upon the 153. 
4 wy of one then in being. But it is ſaid by Rolle, that the ſurren - 2 Bulſt. 27. 


« deror died before the contingency happened, in which caſe the uſe could 3 


« no riſe to C., though it happened after; becauſe, upon the happening 8ym bv. 
« of the contingency, as this caſe is, the ſurrender is to operate as a new Southern. 
« origital ſurrender to the uſe of C, and this cannot be when the perſon Note—Se- 


« who ſhould make it is dead before, any more than attornment after the — 2 


« death of the grantor ſhall avail the grantee of the reverſion. But, if he of an infant 
« had ſuttendered to the uſe of his will, and then had, by his will, deviſed in veatre 


« ſuch eſtates, they would be good; becauſe the ſurrender was made to Ia wert, and 


« ſypply and ſerve all the contingencies and limitations of the will, and the 3 


« uſe in the mean time veſted in the ſurrenderor and his heirs; where- thisconvey- 
# 23 the ſurrender in the other caſe would, according to the word- ance in the 
+ ing of fuch inſtrument, operate double as to original ſurrenders. remainder ; 
w 

i Were, . | 17 0 2 perſon 
being to take immediately. e, Fearne referring to this caſe of Sympſon v. Southern, in his 
Har on Remainders, ſays, that according to Croke it was reſolved, that the ſurrender to the uſe 
{C. was void, for that a man could not make ſuch a conditional ſurrender to operate in future, On 
tbe other hand, Mr. Fearne ſays, the ſame caſe, as reported by Rolle, is cited in Lex Cu/tumarie 
114.) 28 an authority, that ſuch future uſes are good, and that a fee may be limited on a fee, up- 
uf contingency, in copyhold cſtates- And this, he ſays, the caſe iv Rolie's Abridgmeut ſeems 
cave undecided. But, he adds, in Gilbert's Tenure: (260, 261.) it is ſaid, that ſuch a reſolu - 
n leems rot to be ground. d on fo good reaſon, as the contrary reſolution in Croke ; for the uſe 
pon a ſurrender of a copyhold is not like a uſe or truſt at common law: but he who is admitted 
w 2 ſurrender, is admitted to the legal come eſtate, and is not ſeiſed to à v/e; therefore 
Ki upon ſurreudeis are, in general, governed entirely by the ſame rules, as conveyances at com- 
© kw, in which ſuch limi-ations were not allowable ; and that upon this principle it ſeems a 
pan a fee in caſe of a ſurrender of copyhold is not good, any more than in a conveyance at 
mon law. But the above opinion of Gilbert is, fays Mr. Fearne, I think, excluded by deci- 
I caſes, tor the validity of conditional limitaitons in ſurrenders of copyholds, appears to have 
admitted in the caſe of Stocker v. Edwards, of Edwards v. Hammond (2 Show. 308. and 3 
132, where the ſame caſe ſeems to be ſomewhat differently reported. Fearne's C. R. 372. 
D edit and +14 Welcock v. Hammond, cited in 3 Co. 20. b. Briau v. Cawſen, 3 Leon 11 
the deciſion in the caſe of Sympſon v Southern may be referred to the point of the habeadumni 
F the death of the ſur.« nderor being void, taking that as the c-nditional / ature eptration, which 
wdcmed to the ſurrender. Add in the cafe of Paulter v. Cornhill, Cro. Eliz. 351. Beamond, 
cr, conceixed the limitation of a fee upon a fer, as good in ſurreudets of copyholds, as in 
of and upon a feoff.vent. So, ſays he, in the caſe of a ſurrender of copyholds, to the intent 
ind hould admit A, whom the ſurrenderot intended to marry, after marriage 3 until marriage 
tte ue of himſelf and his heirs, and after wartiage to the uſe of himſelf and A. in tail; the 


ut & court of C. B. held. (Bentley v. Delamore, 1 Freem. 269, 268. and vide Calth. Reading, 
ad! þ k. or the ſame point; and vide Taylor v. Taylor, 1 Atk. 386 ) that it was good — 
1 ini 1emainder upon a contingent fee in copy holde as in caſe of e of copyhcIds a ſur · 

; @ is ſaers is good, for the frechold remains in the lord. Thus far Mr. Fearne ; vite Fearn©s 


d, 417, 41$.—Bur, it we carcſully examine the different reports of the caſe of Sympſon 
u, and the other authorities to which Mr. Fearne refers, it will be found perhaps that 
vil not ſupport the poficion they are brought to ellabl-ſh, and that the above rine of our 
, advanced in his Tenures, remains unimpeached, and mult be admitted to be ſound law,— 
we caſe of Sympſon v. Southern is reported by Rolle (1 Ro. Rep. 10g. 137- 253.) judgment is 
vtare deen given for the party who claimed the viterior tee. But the report is very obſcure, 
wntradiQory in many place. The conrt ate there (aid to have been of opiuion with Coke; 
we argument, both in Rolle and Bulſtrode, fecmns'incompatible with tuch an opinion id 
e. Ja. 556.) the judgment is iaid to Ve been given for the pou claiming under the 
£2», and ſo it is ſaid in Go: bolt and Bulſtrode (Godb. 264, 2 Eulſtr. 272.). In Rolle's 
rents it is firſt voticed with a dubitatar (2 Roll. Abr. + 6h Uſcs (F.), pl. 2.) f and aſter- 
rden it is mentioned as adjudged, ir is declared, that ulterior fee uever aroſe, as the 


FX) did not happen in the life of che ſurtenderor. Id. 794. (S. 3.), pl. 8. In Lex Cu. 

(26, ch 15.) the ulterior Nimitatſon is faid to have been good: but the author refts him - 

We firſt ſtatement in 2 Rolle's Abridgment without inſerting the dabitarur, Indeed, he on- 

es irom that of Rolle, and with Rolfe, calls the «/terior fee a rena ader. As therefore 

8 Ralle's Reports that the judgment of 1 5 is ſaid to have been given in favour bot 
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the perſon claiming the uſterior fee; and as Croke, Codbolt, Bulſirode, and even Rolle himſelf in 
another and better: conſidered work, declaie that the judgmeut was given againſt him; and asthe 
anthor of Lex Cuſtumaria is no authority himſelf, but depends only upon a quotation ſiom Roll 
without noticing the dubitatur inſerted by hat writer; this caſe of Sympſon v. Southern can ſure. 
ly not be regarded as eſtabliſhing the doctrine that a fee may be limited upon a fee in à furrender 
of copyholds. To proceed then to an examination of the decided caſes mentioned by Mr Pearne 
as ſuſ port ing that doctrine —In the caſe of Stocker v. Edwards, as reported by Shower, a condi- 
tional limitation was aid to have been good in a ſurrender. But, if the caſe of Stocker v. Edwards 
be the ſame with that of Edwards v. Hammond as reported by Levinz and Mr. Fearne ſcemsto 
conſider it ſo, it is indeed ſomewhat differently reported”* ty the latter writer. In Son, 
the ſurrender was © to the uſe of the furrenderor for lfe. and after to the uſe of John his young: 
elt ſon, and the heirs of bis body, if he attained the age of 18 years: and if he died befote he n 
„ tained that age without iſſue male, then to his right heirs” Whereas in Levins, the limitation 
was *: to the uſe of the ſurrenderor ſor lite, and afterwards to the ule of his eideſt ſon ad hi: kev), 


if he lived to the age of 21 years: provided, and upon condition, that if he died before 11, * f 
that then it ſhouid remain to the ſurrenderor and his heirs. But, what puts an ead tothe « þ 
application of the caſe in Levinz is, that in that caſe the ſurrender was 10 the uſe of a will; thou;h * 

that important circumſtance is omitted in the tranſlation of Levinz. The words in the or giul 0 
are, that the copybolder ſurrendered 4 jon volunt, e deviſe al uſe luy meſme pur vie, et apres al uſt ju 
cign# filz et ſes beyres, il viura al age de 21 anns, provided, & c as above. The caſe of Welcocky. ha 
Hammond, cited by Lord Coke, was alto on a ſurrender to a will, as was the caſe of Brian . an 
Cawſen, in Leonard, and that of Taylor v. Taylor in Atkins. In the caſe of Paulter v. Cornhilf & 20 
indeed, Beamond, Juſtice, conceived a fee limited upon a fee by a ſurrender to be good w_ 1 9 
for, ſaid he, it ſhall be as a uſe limited upon a feoffment, and theſe uſes ſhall riſe out of the fit $ 
ſurrender. But, as to the point, whether a fee m ght be ſo limited on a fee, it is obſervable, it ba 
we are informed by the reporter, that * the court ſpake not much thercto, but willed to ba * ma 
« ſpecially found.” The caſe of Bentley v. Delamore, in Freeman, indeed, fo far as it ge N 
oountenances the doctrine, that a fee may be limited on a fee by ſurrender: but that caſe is ve 12 
'Jooſely given; and it is there ſaid, that a ſurrender in futuro is good; and the miſchief” [1 3 
ſeems an omiſſion in the report} ** for the freehold remains in the lord * Now the validity d wy 
ſurrender in futuro has already been denied hy Mr. Fearne himſelf.—The only authority which te * wh 
mains is the paſſage referred to in Calthorpe; and that, to he ſure, ſupports Mr. Fearne's polit dot 
The words are theſe; ** If a copyhold be ſurrendered to the uſe of 7. & and his heirs, ut oh 
til he ſhall marry 4. G., and after the ſaid marriage, then to the vſe of them two in '® 
« ſpecial; if after they do marry, then is the ſurrender to them in tail, aud till then, to him Wa 
« fee,” j 

Upon the whole, therefore, we find, that the caſe of Sympſon v. Southern militates agu com 
rather than ſupports the doctrine, that a fee may be limited upon a ſee of copyholds by furrende « ( 
that the paſlage in Lex Cuſtumaria cannot be a better authority than the book it reſts upon; 1 hs 
ip truth, that the extract it gives is not faithfully given, as it delivers that abſolutely, which v. | 
originally accompanied with a dubitatur; that the caſe of Stocker v. Edwards, in Meer, 4 bis h 
ken by the report of what Mr. Fearne himſelf conſiders as the fame caſe in Levins; and thit! ter { 
caſe in Lewinz was on a ſurrendir to the uſe of a will; that the caſes of Welcock v Hammond, Þ rer 
v Cawſen, and Taylor v. Taylor, were on ſuirenders to will alſo; that in the caſe of Paulter "of 
Cornhill, the opinion of Beamond was not acceded to by the court, but wis ĩtſelſ foundrd upt 
principle which has been repeatedly denied, namely, that the limitation ſhould be conldered Wen! 
uſe limited on a fecffment. 1 Brownl. 127. 1 P Wms. 1. 1 Ld. Raym. 627, 1 Vez. ? die b: 
That the caſc of Bentley v. Delamore is very looſely given, and filled with abſurdity; | that be is 
aſſerts that a ſurrender in ſuturo is good, it might eaſily admit the other poſition; that if it 1 Kot 
roneous in the one inftance, it has no great claim to /autho1ity in the other; that the doc « () 
*hetefore ceſts on the ſolitary paſlzge in Calthorpe: is it then too much to fay, that the m vn 
foundations upon which Mr. Fearne has profeiled to eſtabliſh his doctrine. fail him, and | bs ſo 
therefore, notwithſtanding the great authority of his name, we ſhall not be juſtified in prone avty] 
ing that a fee may be limited on a fre by a lurrender of copy holds? Beſides, a lurrender of c ta x 
holds is to be conſtrued as a common law conveyance If then, as is univerſally ack nove * 
a fee cannot be limited on a tee by a common law conveyance ; it follows, as an inevitable c * ſ 
quence, that a ice cannot be limited on atee by a ſurrcader; for if it may, then 2 ſurrender e t 
to be conltzued as x common law conveyance; which is contrary to our polition } % 

| Cro. Jac. One having iſſue, A. his only daughter and heir, by will deviſes] "TP 
Lewd 3 in D. to her and her huſband, and her heirs, upon condition, chat! Ihe 


2 Roll. Rey ſhould aſſure lands in F. to his executors, and their heirs to pe 
218. 425. '** his will; and, if they failed, then he deviſed the ſaid lands in 


Dy. 33. a. „ his executors and their heirs, and died. It was adjudged to % 
in marg n. 1.2 FR % Coburn 
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« condition; for that, by the deſcent to the daughter, being heir, it would Fulmerton 
de deſtroyed: but it was held a limitation, or executory deviſe, to his My _ 8 
« executors, in caſe the aſſurance was not made; and that they might, for; 59. the 2 
© breach-thereof, enter and fell; for though a fee cannot be limited up- ſame caſe 
« on a fee abſolute, yet upon a fee determinable it may; and, in this caſe, by the name 
« it enures às a new Original deviſe to take effect, when the firſt deviſees diode 
« failed to make the aſſurance. | | Swind. ; 
| | 106. 1 20. 

« One by his will deviſed lands to his mother for life, and after her Dyer, rz7. 
« death to his brother in fee; provided that, if his wife (being then en- A. in mar- 
« ſient) be delivered of a fon, that then the land ſhould remain to him in 8. 
ſee, and dies. The fon is born; and it was held, that the fee of the 
« brother ſhould ceaſe, and veſt in the fon, by way of executory deviſe, 
upon the happening of the contingency. 

One by his will deviſes ſeveral rent-charges or annuities out of his 2 Roll. Abr 
nds to his younger children; and deviſes, that, if his heir paid the ſaid 293. (uh 
" annuities to his children, that then he ſhould have the ſaid land to him Nor pry 50 
* 2nd his heirs z and if he failed of payment, then his executors ſhould 2 Roll, Rep 
® have the lands; and if they failed to pay them, then his children ſhould 2 « - | 
« hare the lands to them, and the ſurvivor of them, and dies,. The heir Palm. 136. 
4 makes a feoffment in fee of the lands, and then the annuities were not * .. 
„nid. It was adjudged, the feoffment has not deftroyed the contingent me caſe per 
* Initations, but that for non-payment they could veſt according to the'no/me of 
vil: and there a difference was taken between contingent remainders, Molincux 
* which depend upon a direct limitation, and are to perſons unknown, or — 

bot in gſe, and contingent uſes, or deviſes to perſons in gſe, and known, 
# which are to take effect upon a collateral condition or contingency ; 
for theſe cannot be deſtroyed or given away by feoffment, as the. others 
ay; but the land is charged with them into, whoſe hands ſoever it 
comes, 
* One deviſed lands to. his wife till his ſon came to the age of twenty- 2. Roll. Rep 
one years, and then that his ſaid fon ſhould have the lands to him and 297: 27. 
bs heirs; and if he died without iſſue before his ſaid age, then his daugh- 1 
ter hould have the ſaid lands to her heirs. This is a good contingent caſe cited 
"ezecutory. deviſe to the daughter, if the contingency happens; and, in tobe report- 
tte mean time, the fee deſcends ta the ſon and heir, and if he lives till ed by Lord 
wenty one, though he after die without iſſue, or leave iſſue, though he Rog kh 
le before twenty-one, yet the daughter is not to have the lands; becauſe ton. 6 &. 
be is 8 die without iſſue, and before twenty-one, elſe the daughter can- ) Eliz. 
dat take, | 
* One having iſſue three ſons, A., B, and C., deviſes his lands to Swinb. 116. 
Ws fon A., after the death of his wife, to him and the heirs of his body f 
avfully begotten, in fee · ſimple; and if he die in the lifetime of his wife, Io n — 
du then his ſon. C. ſhould be his beir, and dies. 4. hath iſſue, and citate we” 
& in the lifetime of the wife. It was adjudged, that the iſſue ſhould-liſe by this 
ne the land after the death of the wife, and not C., for it is in effect implicat - 
riſe to the wife for life, remainder to A. in tail, remainder to C. in _ Wt 
£ = the contingency of A.'s. dying i the life of the wife, and does the clearly 
" we the eſtate-tail expreſaly given to A. by his dying in the life hath. 


\ 


\ Cefui que uſe, 12 Ed. 4, by will deviſes lands to B. his ſon and bis Dyer, 354. 
ever, provided, that if he die without iſſue, living bis executors, *: Pl. 35 
had ſhould be ſold by bis executors,. and dies ; then the execu- 
«6 

tors 
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« tors die, and after, the deviſee being dead likewiſe, the heir af his boy 
60 brought a formedon, ſuppoſing it to be an entail ; the tenant pleads ne 
< dong pas ; and, upon iſſue joined, the court was of opinion, that it un 
4 no entail, Sc.; and upon this, and ſome ofthe ſoregaing cafes, vw 
„the following judgment given. | | 
Cro. Jac. 86 Ove having iſſue three ſans, A., B., C., by his will in writiog deri. fy 


90. «ſes lands to B., his ſecond ſon, and his heirs for ever; and if 8. dt « þ 

, Palm. 731. « without iſſue, living A., then A. to have thoſe lands to bim and his beit I 

. l hoy 7} © for ever. B. enters, and ſuffers a common recovery: to the uſe of hin- "vi 
Abr. r. © ſelf and his heirs, and then deviſes thoſe lands to the plaintiff and hi « if 

(9). 835. © heirs, and dies without iſſue, living A. It was adjudged, firlt, tha }. 1 fe 

P. (2). « had a fee-ſimple by the deviſe to him and his heirs for ever; and tha " ad 


my Rep 4e the other words did not ſo correct or qualify it, as to make it an eſtate. 

Vaugh. 272 © tail, not being, if be die without iffue generally, but upon the contingency 

vella v. © of his dying without iſſue, living A.; fo that if he ſurvived A., or diet * fo 

| Brown. 4 in the life of A., leaving iſſue, 4, was to have nothing: and this being * thi 

22 3 « a contingency to happen within the compaſs of lives then in being, though 

= oo: — « the ſirſt deviſe was a fee, yet the limitation over, upon ſuch contingen- 

© cy, was good, and not within the danger of a perpetuity ; for the limi- 

<« tation to A. is not a remainder directly, which cannot be after a fee, bit # 

© it takes effect by executory deviſe, and upon determination of the frf ben 

<« eſtate, by the happening of the contingency, carries over the lad wit 

to the other. Secondly, it was adjudged, that this, being a mere col oth, 

* lateral poſſibility, was not bound by the recovery, unleſs he to whom it bat 

© was limited had been party by way of voucher ; for it had no exiltenct 

«* at all, when the recovery was ſuffered, and therefore the recompenct wer 

« in value could not extend to it, any more than to a remainder limited u 

„ the right heirs of F. S. who is then living; for though that remainde 

e be carved out of the eſtate of the donor or leſſor, yet it cannot then wel | 

4 for want of a perſon capable to take it: or, it is rather to be reſemble juſt 

« & to an eſtate to B. and his heirs, ſo long as B. hath heirs of his body, | | 

& which caſe a recovery ſuffered by 4. ſhall not bar the poſſibility of her 

4 reyerter to the donor, it not having any real exiſtence as a reverſion or le 

*© remainder, but only as a mere poſhbility ; and therefore, whoever come wh 

et into the land, takes it ſubje& to ſuch poſhbility, which like an inſectot 

* ſticks to it, and can no ways be drawn out without the concurrence ( | 

% him who is to have the benefit thereof. And the reaſon why à recov Me 9 

« will not bar theſe contingent intereſts is, becauſe the recovery will tees 

<< bar any perſons but ſuch as are in being to wake defence, becauſe ſu 

« perſons are preſumed to call in the warranty, and to receive a recon'pen 

© from the warrantor. ' DER 

W & Yo, where a man deviſed to 4. for life, remainder to B. and his het | 

—_ in 4e and if B. die without heirs, then ta A. and his heirs; it is faid t0 E 0 

% ruled by Fleming, Ch. J. that if B. die without heirs, J. ſhall have = 

4% land. But this caſe ſeems to be no law, and is contradicted by 200 

© caſe-which was ſtronger, and yet adjudged otherwiſe, where one 00 

« ſed lands to A. and his heirs, and if he died before 21 years fe 

then he deviſed the faid lands to B. and died. A. entered, and f 4 

« iſſue a daughter, and died before twenty-one. It was adjudged, th, 

« the daughter ſhould have the land. So, where one limited an eue 

« 2 man and his heirs, and if he died without beirs in the life of J. 

Chan Caſ. then to J. D. and his heirs 3 this was held a void limitation, thoug & th; 

28 | b n the Wo 
22, « was brought within the. compaſs of a hfe in being: and that Po 


« fouls have it by eſchent, per North, Ch. J.; for in this laſt caſe it 

« vis direct limitation after a fee, and was not to abridpe the fee at all, 

« but only a proviſion, that if the fee were out in ſuch a time, another 

« ould have the land, which would elude the farute of quia empiores, &c. 

« 10d defeat the lords par amount of their ſeignories, and ſo for the firſt caſe, 

« which is a direct perpetumy. But for the ſecond caſe, it ſeems now to 

« be law, and is within the reafon of other caſes, where ſuch executory 

« knitations in wills have been allowed good: therefore, where one de- 

« vifed lands to his wife for life, remainder to his ſon and his heirs; and 

« ifhe died before his age of twenty-one years, then to remain to J. &. in Co Eliz, 
« ſee; the ſon entered, levied a fine, and died before twenty-one 3 it was 144. 

* z6judged, that 7. S. ſhould have the land; becauſe, ſay the books, it was Mills v. 
* plain limitation Snowball. 

« But, where one deviſed lands to his ſon and beir, and if he died be- | ag 55 
« fore his age of twenty-one years and without iſſue of his body then living, Collinson v. 
then to remain over; he ſurvived twenty-one years, and then fold the Wright. 
hand, and died; it was adjudged a good fale, becauſe he had the ſee Oro. Jac. 


8 preſently ; for the eſtate-tai] was limited to COMMENCe upon a conti , 1 
cy ſubfequent, whieh did not happen. a 3 


4 One having iſſue four ſons, deviſes lands to B (one of them) and his goulle v 

heirs for ever; and if he dies within the age of twenty-one years, or Gerrard, 
vithout iſſue, that then the land ſhalb be equally divided between his three Cro Eliz. 
other ſons: B hath iſſue, the'defendant C., and dies within age; the three 25. 

buy enter, and let to/ the plaintiff, Jr was adjudged per totam curiam, dag, 

dat this remainder, upon the contingency of his dying before the age of 8. C. by the 
twenty-one years, was utterly void, having before given him a fee-ſimple, name of 

nd then it is, as if the limitation were fingle, thut if he died without Sowill v. 
"ihe, which explains the former limitation to him and his heirs, and (Walch, 
bens what heirs the teſtator! meant, and ſo mak es it an entail. And two — thb 


ſet, by the words add intent of the deviſor, this cannot begin till the S. C. cited ] 
er part of the limitation be alſo performed, wit. that he die without 
Wie; and that or ſhalÞ be taken for and; for the words being i he died 
witout iffue, or died <vithin axe, then, & e. This word then ſhews the 
zinning of the remainder, viz. that it ſhall be, when he dies without 
"ue, and not before; and ſo all ane, whether it be taken as a copula - 
me or a disfunctivo. But this cafe ſeems not law nov /; for by the otlier 
as it appvars, that in caſe of a will ſuch limitation, even upon the ſirſt 
en, 1s good by way of executory deviſe. And there is a cafe citedia 2 Roll. Rep. 
ole which-ſeews' to be the ſame caſe, and is reported only upon the 220, Hoe 
kl part of the disjunctive; and adjudged good, not as a condition, . Garrelt 
u m executory deviſe. And as to the other part of the digjunRtive 537: 1365 
s got taken notice of, becauſe on the making an entail, there could . 
vo queſtion of the remainder. And another caſe of one Ochie, ꝙ Alia. 2 Ro'l Rep. 
I there cited, where a man deviſed lands to bis grandchild: and his **: 
"5, with 2 proviſo, that if he died before. payment of ſuch a ſum, or 
2 3 age 2 thirty years, that then another ſhould have 

; adi d, that upon the ning of continpenc 
Taber ſhould Tags land. 1 3 254 


ﬆ that if either of bis ſaid ſons die Before marriage or twenty-one, and Cockrell. 
iſſue, then he gives his {aid lands, fo given, to ſuch ſon who Hardr. 150, 
« ſhall 8. C. cited 

W que fait 


plices held, that if the remainder might begin upon the firſt limitation, 3 Atk. 194. 


One having iflye' two ſons, B. and C., by divers venters, deviſes} Nell Abs. 
to H. and bis heivs, and Wbiteacre to C. and his heirs, provi- tanvury v. 


, 137. 


- 
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Contingent © ſhall {6 die before marriage, or before twenty-one, and without; 

pany „ to ſuch of his ſaid two ſons as ſhall ſarvivd the other, and dies; B. os 

8 ries, and hath iſſue a daughter, and dies; and after C. attains his ful 
age, and dies, without iſſue, before marriage. In this caſe it was ad. 
„ Judged, that B. and C. had no eſtate-tail, but a fee determinable upon 
< the contingency of death before marriage at any time, or after marriage, 
and before twenty-one, and without iſſue; ſo that if they were marrieg 

Vid: the under age, or attained full age, though not married, or had iſſue upon 

: marriage at any time, the limitation over was not to take place, and then 
& to the ſurvivor for life only. | 

1 Roll. Rep. « One makes a feoffment in fee to the uſe of himſelf and his heirs, and 


2 Bulle. 253. when 7. S. pays ſuch a ſum of money, then to the uſe of him and 
Lady Ruf- his heirs; or, when he marries ſuch a woman, or, when he comes to 
ſell's caſe, ** full age, then to the uſe of him in fee, This was adjudged a good re- 
“ mainder in fee upon the happening of the contingeacy, though in the 
© mean time the feoffor had the whole fee ſimple in him; or rather, this 
* takes effect by way of ſpringing uſe, as appears in the caſe of Lid ui 

« Carew hereafter mentioned. 
Mo. pl. * One deviſed lands to his eldeſt ſon in tail, remainder to his youngel 
201. t ſon in tail. remainder to his daughter in tail, and if they all died without 
s ifſue, that the land ſhould be ſold by his executars. The eldeſt 
& died without iſſue; then the youngeſt entered, and ſuffered a common 
& recovery, and died without iſſue; and the daughter likewiſe died without 
& iſſue. It was held clearly, that the executors were barred, and coult 
i not make ſale according to the will; forthis was only à plain limit 
« tion or power to them to ſell after the former eſtates tail ſpent, and na 
'© contingency or executory deviſe; and therefore was ſubject to be barred 
sas other remainders expectant upon eſtates tail are. 
9 H. 6. 4 One deviſed lands to 4. for life, and if he died without iſſue. then 
20 Roll. . ſhould have the lands. In this caſe, 4. hath but an eſtate for lite 
1 2x7: .« by expreſs words, and therefore ſhall have no greater eſtate by impl 
Palm. 134+ « cation againſt the expreſs words; but thoſe words, if be die without iu 
« are only a condition, upon the happening or not wee whereof th 


« remainder to B. is to veſt or not veſt ; and, being uſed only for that pur . 

<< poſe, ſeem to be confined to his having no iſſue at the time of his death whe 

* and then in the mean time the fee deſcends to the heir at law. ; iD 

Mo. pl. 939. 80, where one deviſed lands to his brother H., and if he died, ha Geri 

Millinder v.“ ing no ſon, that the land ſhould remain to C. for life; and if he die wer 

Robinſon, 4 without iſſue, having no ſon, that it ſhould remain to the right heirs ( p the | 

1 114, 4c the deviſor: by this will, B. bath an eſtate- tail, and C. only for | by, 

1 Won. Abr. * or at moſt but for him and the heirs female of his body. And c if 

$37. (12). © words, having no ſon, are a kind of condition precedent, upon the ſema 

4 Mod. 258. « filling or failing whereof the remainder limited to his own right bes Wig 

wil « to take effect by the will ;. for, if he had a ſon, he cannot die without bare 

6 ſye; and therefore it mult be intended ſuch iſſue as he may die wit wh 

% out, though he bath a ſon, wiz. iſſue female 3 and if the words, * R 0 

e no ſon, make the contingency, the other words, if be die . 4 as 

4 may well create an entail female; ſince there is po deviſe ex 1. "hy 

x Roll. Abr. ( life, as in the other caſe, but only by conſtruction of law. — . 5 

mk E 12. © words, die without iſſue, be not fo conſtrued, they are uſeleſs — * 
10 ys Area «© But one book ſays, that the ſon hath an eſtate tail to the heirs 


n Moore's © his body. But quere of this « 
Report. | 


1 1. N 
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« Copyhold land is ſurrendered to the uſe of A. and B., and of the 2 Car. 
« longer liver of them, and for want of iſſue of B. of his body lawfully 79.1 Abr. 
« begotten, to remain to C. adjudged, that B. had but an eſtate for life 539. (5). 
« by the words of the ſurrender, and then he ſhall not have a greater Vaugh. 291. 
« eſtate by implication in a ſurrender or conveyance, though in a will it 2 2 6 
« would, perhaps, be otherwiſe ; therefore the words, for want of iſſue, 2 
«zre the condition upon which the remainder to C. is to ariſe or not yah. 
« ariſe, And ſo it is, if a leaſe be made to A, for life, and if he die 1 Brownl. 
« vithout iſſue, that it ſhall remain to B. &c. 127. 

1 Mod. 52. 

« One deviſes lands to his ſon A. and his heirs, and deviſes other lands-Cro. Jac. 
« to his ſon B. and his heirs, and that the ſurvivor of them ſhall be heir 69s. 
« tg the other, if either of them die without iſſue. This makes an eſtate © . v. 
« ul, and not a fee dererminable upon their reſpectivè deaths without iſ- TP 


* ſve; becauſe ſuch dying without iſſue is not confined to any time. 370. 4th 


« died without iſſue, the other would be his heir of courſe, and then the 
« ſee given by the firſt words ſhould ſtand, yet it was adjudged ut ſupra, 
l becauſe non conſlat, but tha the might have other children who might be 
« hzirs to them. Note; thebook ſays the other children by ot her venters. 
gut guære of that, for they could not be heirs to them. , 

* One having a wife, a ſon, and three daughters, deviſes lands to the Cro. Jac. 
" fon after the death of the wife, and if the three daughters ſurvive the 4'5- 
% vife, and the ſon, and his heirs, then to them for their lives. This is 2 
* 2 good remainder to the daughters, and the ſon hath but an eſtate tail 33 Bulft. 192. 
# for if he ſhould have a fee, then the remainder would be void and idle, Webb v. 
* for they cannot ſurvive him and his heirs, unleſs it be meant heirs of his Herring, 
* body, for they themſclves would be his heirs, and conſequently cannot SNOW 58. 
ſuvire themſelves ; therefore it muſt be, ſuch heirs as they may ſurvive; mer 
* thatis, heirs of his body, which in a will gives him an eſtate tail by im- Cro. an 
* plication, So, if a man hath iſſue two ſons, and deviſes to the youngeſt Yelvertony. 
* and his heirs, and if he die without heirs, to the eldeſt in fee z this Richardfon. 
* Makes an eſtate tail in the youngeſt, becauſe otherwiſe the remainder CREST ink 
* would be void, the eldeſt being heit to him. And the diverſity is, Vaugh. 270. 
* vhen ſuch remainder is limited to him who will be heir, there, by holds with 
i neceſſary implication, by the word heirs in the firſt part of the the other 
* Geriſe mult be meant heirs of bis body, and where ſuch deviſe is RH. Ne 
ber o @ ſtranger, which carries no ſuch neceſſary implication in 424. 4 
* part of the deviſe, it makes the remainder void and againſt Swinb. 111. 

v. . 120. 


* If an alien be made denizen, and lands be given to him and his heirs, 3 Bulſt 195. 


ef minder over to another; or to a baſtard and his heirs, with ſuch re- + Noll. Rep. 
is ' Winder over ; theſe are good remainders, and the denizen or baſtard 9“ 
ut we only an eſtate tail to them and the heirs of their body, becauſe they 


. wn have no other heirs inheritable. 

] One having iſſue two ſons B. and C, and two daughters, deviſes Cro. Elia. 

t 10 C. in tail, if he ſhould live to his age of twenty-four years, up- 370 

„ condition that he ſhould pay 100“. to his two daughters ; and if C. 329%in v. 
vithout heirs, then if B. did not pay the ſaid 100/, that it ſhould 2 

daun to his daughters and their heirs. And whether this was a condi- S . 


"a for breach whereof the heirs ſhould enter, or a limitation, that for Gouldſd, 


And though it was objected that theſe words are uſeleſs, becauſe if one edit. S. C.] 


who hell it. 


LY 
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„ non-payment would carry the lands to the daughters, was the queſtion? 
Add it was adjudged a condition, and that for breach thereof B the 
heir ſhould enter. But zhis judgment being in C., B. was after reel 
| ed in exror in B. R., as appears in Rolle, where the caſe is put ſomeubat 
7 Roll. Abr. « different; for there, after the deviſe to C. &. it goes on, and if C « ( 
Ae, *4þy befbre twenty-four, (not ſaying without heirs, © which, in this caſ. «1 
| % would give him an entail, the limitation over being to B his brothe, « t 
* who would be his heir for want of iſſue,) then I will that B. my ſon al 
Heir /hall have the ſaid lands to him and his heirs, he paying as C. uli « i 
Have done; and if C. and B. do not pay, then to the daughters, xc. it un of, 
w held, that for non-payment by C., þ. ſhould be in by limitation, ad *g 
not by the condition, for then it would defeat the portions to the daught # e 
ers, and the future deviſe to them too, and therefore the judgment which " a 

| ** was given was reverſed, | 
Cro. Eliz. Copyholder ſurrenders to the uſe of 4, and his heirs, upon condition * th 
a” © to pay 100. to B., and if he fails, that it ſhall be to the uſe of B : if 
Cot © this was a good limitation to B. ſo as there ſhould be a fee upon a ſee, 
Vid ſupra. © was the queſtion? And Beaumond thought, that it was good enough, 
and ſhould be as a uſe limited upon a feoffment ; ſo theſe executory uſt 
6 ariſe out of theffirſt ſurrender, and executory uſes may carry a fee aſuri 


« fee as well as executory deviſes. * | hol 
Cro. Car, A. ſeiſed of lands in London, where by cuſtom they may deviſe in ace 
$75. „ mortmain, erects an alms-houſe, c., and then deviſes the ſaid lands gr ( 
1 * 4700 ſix perſons and their heirs and aſſigns, upon condition and to the it- gt 
po ja rag © tent to pay out of the iſſues and profits thereof certain annual ſums i bg, 


alty of Lon- the poor there, c.; and if any part of the ſaid purpoſes remain unper- 
don v. „ formed, then he deviſes the ſaid lands to B. and the heirs male of his ther, 
Alfred. « body, upon condition and to the intent to perform all the ſaid uul; ther; 
. « and if he fails for two months, then he deviſes the ſaid lands to b 
C. R. 457, mayor and commonalty-of London upon the ſame condition; and if they toe 
4th edit.] “ fail, that then his heir ſhould enter and perform the ſame; and dies. The and | 
| 4 deviſees enter, and for breach of the condition, the heir enters, and thet bis h 
«© one C. enters, and gets a bargain and fale from the firſt deviſees | 
<< their parts, and levies a fine with proclamations, and long after, th vas 
% mayor and commonalty having notice of the will, entered, upon when | 
% C. reentered, Ce. and the court held clearly that, admitting theſe % 
© mitations good, they were barred by the fine and proclamations; de n ef 
| «© they inclined, the mayor, &c. could take nothing by the will, the de ſz. | 
3 Mod. 2g." viſe to Þ. being but a poſſibility; and- if the deviſe over to the m Ctrtail 
« or, c- ſhould be good, it would be a poſſibility upon a poſſbſe on if 
« which the law will not allow. But quere, if there were twenty poſhbil 
<« ties one after another, yet, if they were limited to take eſſect vun 
4 the compaſs of lives chen in being, or a reaſonable time after, if th 
„ might not be allowed, ſince then there could be no inconvemence d 
« oed therefrom, which is the great argument upon which they have bee 

| | «© condemned. | | 
Hutton, 60. 4 One having iſſue two ſons, 4. and B, by his will-deviſes blot, 
Hourl'v- .« to C. his wife for life, and after her death to B. and bis bene . i 
ser. i undder the conditions after declared; and deviſes Whiteaere like wiſe dero 
«- his ſaid wife for life, and after ber death to A. and his heirs under! 
condition after limited; and if C. his wife died before the legacies 
«- then he willed that they ſhould be paid by A. and B. out of the la 
„ given them, and if either of my ſons dic before they enter, or befort * , 


92 
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d rid, then 1 will that the longer I ver ſhall enjoy both parts to him and hit 

« l:; and if bath die before they enter, then my executors, or one of them, 

% t take the profits till they be paid. A year after the teſtator dies, C. en- 

« ters. A. by deed releaſes to B. all his right, &c. with warranty 5 B. 

« deviſes Blaclacre to D. his wife, and dies in the life of C, and before 

« the legacies paid; then C. dies, and 4, enters into Blackaere ; and if 

« this entry was lawful, was the queſtion ? One point was, if this limita- 

« tion of a fee after a fee were good; and Pell and Brown's cafe was Cited 

« to ſhew that it was, and that it ſhould operate as a future executory de- 

« riſe; as, when one deviſes, that if his ſoo and heir die before marriage, 

« or twenty one, that then J. S. ſhall have the land, this is good as an 

4 executary deviſe. But this point was not adjudged; becauſe they all 

% zyreed, that be it a condition or not, the releaſe of 4. has diſcharged it, o _ 48 
2s in Lampett's caſe, and that this was without queſlion an intereſt in B. Lampett's 


deviſe of Blackacre to B. is upon condition, and this deſcending upon A. Eliz. 863. 
1s without queſtion barred by his releaſe. Note; theſe limitations feem 0M v. 
to be all good for the reaſons mentioned in the preceding caſe: but 


e- | | 
„One having three ſons, A., B., and C., and being ſeiſed of copy- 2 Aarne _ 
hold lands which he had ſurrendered to the uſe of his will deviſes Black- Brian and 
acre to A., Whiteacre to B., and Greenacre to C., and if the ſaid A. B. Cawſen. 
C live till they be of lawful age, and have iſſue of their boches lawfully be- 

gain, then I give the ſaid premiſes to them and their heirs in manner aforeſaid 

lo give CONT f . but, if it fortune one of thein to die without 

iſue of biz ody lazofully begotten, then I will that the athens brother or bro- 

ther; have all the ſaid premiſes in manner aforeſaid ; and if it fortune the 

therd to die without ifſue in the like manner, then I will that the ſaid premi- 

ſu be ſold by my e ecutors, and the money given to the poor. The teſta- 

tor dies: 4. B. and C. are admitted to their parts: A. attains full age 

ud hath ifſue ; 4. ſurrenders his part of the whole to the uſe of B. and 

Ws heirs, who is admitted accordingly : H. attains full age: then A. 

des, and B. dies without iſſue. It was adjudged, that no eſtate tail 

va created by his will, but the fee fimple veſted and ſettled in them 

then they came to their lawful age and had iſſue; and that the words, 

f they love till, &. are words of condition, and no implication to make 

n eſtate tail, and then the diſpoſition over upon ſuch condition, tc. 

n. if the third died without ifſue is void, being not confined to any time 

dun; and therefore as to C.'s part, he dying within age, and with- 

i iſſue, this came to A. and B.; then A. living ta full age and having 

Gie, his ſurrender of Blackucre and the moiety of Greenacre to B. was 

PU; and when B. after died without iſſue, though of fullage, yet, 

* bis own part, which was Whiteacre and the moiety of Greenacre, 

. belonged to the heir at law of the deviſor (the executors who 

bould fell being dead-before). But, as to Blackacre and the other 

den of Greenacre, theſe belonged to the heifs of B.,, as being A's 

= who lived to twenty one, and had iſſue, and therefore had 

& fee, and by his ſurrender to the uſe of B. made B.'a good title 

— which belonged to his own heirs, and not to the heirs of the 


05e having three ſons, A. P. and C. and alſo three daughters, and Ceo. Els. 
Erz ſeiſed of Blackacre, Whiteacre, and Greenacre, deviſes all to his 49). 


* 


% thaugh not executed; and this releaſe with warranty barrs 4. And the caſe. Cro, - 


* life, and after her death that Blackacre be to A., Whiteacre to B. — D 25 
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and rden dg 0 ; and if one or two of his ſons die, that then his or 


* their parts ſhould be to the ſurvivors; and deviſes io his three daugbten 7 , 
6 107. each, to be paid out of his lands by every of his ſons, as ſoon 28 "T7" 
* ſhould enter their parts, after the death of the mother, provided th 7 « if 
** fortune any of my ſaid ſons to marry and have iſſue before he enters his part, the « B 
+ will that his part ſball remain to the beir of his body and not to remain 10 li « lin 
& other brothers as aforeſaid. The teſtator dies; then the wife dies, and the « ha 
&« {ons enter, and after B. dies having iſſue the defendant; and then A. dies « thi 
having iſſue the plaintiff,  1t was adjudged forthe plaintiffs, for the fit « die 
, words gave them but an eſtate for life, and the laſt clauſe gives no eſtur the 
5 tail, unleſs they had iſſue and died before entry, which is a condition pre. « 800 
*-cedent- to the veſting of the tail; and though 100. a piece be deviſed « ing 
to be paid out of their parts ; yet that ſhall not enlarge their eſtates by « tha 
« implication, againſt the expreſs words. h e « and 

A. ſeiſed of lands in fee, having a brother named-.B:,-who had iy « the 
C. and D. his ſons, and E. bis daughter, by will deviſes to E. his bi- « crea 
ther, if be were living at the time of his deceaſe, and his heirs ; and * bop 
C. were living at the time of his death; and B. then dead, then he enz 

„ viſes to C. and his heirs; and after deviſes to D. in the ſame form: gene 
if no iſſue male be left from B-, and that E. daughter of B. ſurrne been 

. © and outlive B. C. and D. and it ſhould happen ſhe only ſhould be ahr voul 
at the time of his death, then he gave ta her and her heits; andi take 
C. D. and E. die, ſo as no iſſue remain to B., then I will that F. (a fra « 4 
ger) ſball inherit as. aforeſaid, be it that it happen my ſaid brather B. i le, 
&« die without iſue, either before my death, or at any time after ; add dies hve, 
„% g. ſurvived him, then C. died, leaving iſſue two daughters, the pla death 
“ tiffs,, and after. B. died, and if D. or the daughters of C. ſhould ban ſuch i 
<* the land was the queſtion ? and the better opinion ſeems for the day mind 
* ters; for when it was deviſed to B. and his heirs, if he were living ſon, \ 
& the time of the death of A. the deviſor, and he was ſo living, thouy leaſe t 
& theſe words give him a fee upon the happening of the contingency, vater; 
0 his ſurviving A., and ſo to the others; yet, by the words after, if 4 the rex 
4 C. D. and Z. die without iſſue, either before his death or after, ge the eſt 
«* rally, without confining ſuch dying without iſſue to any time certal execut 
e thele words, in a will, plaivly ſhew what beirs of B., and ſo af conting 
< re(t, the teſtator meant. viz. the iſſue of their bodies generally, and the veſ{ 
« make an eſtate in tail general to B.; and, by conſequence, it mull be per 
« to the daughters of C., his ſon and heir, before it can go to D. f! med b 
<* the youngeſt ſon and daughter of B., or to F. And the words, if te, 
« fue male be left of B,, do not give an eſtate in tail male ſo ax tog0 Vs ma 
„ D. the youngeſt ſon, upon the death of C. without iſſue male ot Ras, i 
* and to be fulhlled in the life of A. the teſtator before the deviſe 10 ters ma 
4 of them can take effect; and, by conſequence, cannot operate to qui benen 
% any ellate before given, becauſe no eſtate is before given that can 4 be eigh 
« place till after the death of A. the teſtator, though they operate 1 rem; 
% make the veſting of the remainder to E. contingent, and to take « Mbbilir 
% upon failure of iſſue male of B. in the life of A. the teſlator; and al, 

« the firſt deviſe to B. and his heirs, if he be living at the time of the de bait ba, 
« of A. can be reſtrained and qualifed only by the laſt clauſe, 3 
« pives it to K. in caſe B. C. D. and E. die, ſo as no iſſue be left 0 E. 
% be it that B. die without i ſue, either before or after, which words g 0e a 
« eftate in tail general to f., by implication, and, by conſequence, of 3 
« daughters of his eldeſt ſon are to be preferred, and D. and . can Q . le 
e come in after either, by virtue of the limitation made to them "ipry 


# 
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« ]y, or as the next branch of the iſſue of the body of B. And if it had 
« not been for the laſt clauſe, which governs and goes through all the prece- 
« ding limitations, then, by the firſt clauſe, which gives it to B. and his heirs, 
« if he were living at the death of A., the whole fee would have veſted in 
« B, upon the happening of that contingency, and, by conſequence, all the 
« limitations after whick were to ariſe, but upon failure of the firſt, would F 
« have been N and deſtroyed: and it is, in effect, no more now 
& than a devi 
0 is iſſue, either in the life of the teſtator 'or after his death, 
« then to F., &c., which is a plain entail, and tee remainders are all 
good, for all the contingency that is in the caſe is precedent to the veſt- 
« ing of any eſtate at all; and had it not been for the laſt words, be it 
« that B. die without iſſue, the limitation over to F. had been totally void, 
« 2nd which-ſoever of the deviſees had been living on As death had taken 
« the whole fee. And if the words, F no male iſſue be left of B., ſhould 
u create an eſtate in tail male to B., then the words after, be it that it 
„ bappen B. to die without iſſue, either before or after my death, would not 
enlarge the eſtate in tail male before given, and make it an eſtate in tail 
3 , . Dyer, 171. 

i general to give it by way of remainder to the iſſue female of B., as has 3 

been adjudged ; and fo the iſſue female would be quite excluded, which Frencham's 
would be againſt the intent of the will, which was, that F. ſhould not caſe. 
take till the failure of iſſue of B. 
« 4, ſeiſed in fee, makes a feoffment in fee to the uſe of himſelf for Hutt. 118. 
lfe, remainder to the feoffees for 80 years, if B., and C. his wife ſo long Napper v. 
hve, and if C. ſurvive B., then to the aſe of C for life, and after her 3 
death to the uſe of the firſt ſon of B. and C. in tail; and for default of ory 3 
ſuch ifſue, to the uſe of D. and E. and the heirs of their bodies, re- [50, it was 
minder to the right heirs of 4. ; then A. dies, and C. dies, leaving a ſaidby Hale 
ſon, who dies without iſſue, and thereupon D. and E. enter and make a . yy = 
(eaſe to the plaintiff, upon whom the defendant, as fon and heir of 4, Weale v. 
enters: and if the remainder in tail to the firſt ſon of B. and C., and Lower. 
the remainder to D. and E. were executed, or were contingent upon (Pollexf. 
the eftate for life to C. was the queſtion ? and adjudged, that they were 07.) tha. if 
trecuted and not contingent ; for though the eſſate for life to C. was Capes 
tntingent, via, if ſhe ſurvived her huſband ; yet this ſhall not hinder the uſe of 
tte reſting of the remainders limited after, but they ſhall take place in 4. for 9g 
de perſons in eſe ; and when that contingency happens, they, being li- Jae, it he 
td by way of uſe, ſhall open to let in the contingent remainder to the liy N 
rie. And a caſe is there cited of the Earl Derby, where a feoffment 3 4:9 his 
m made to the uſe of A. in tail, remainder to the feoffees for eighty death tothe 
fan, if B ſo long live; and after his deceaſe, to the uſe of C. and the uſe of 3. 
tens male of his body, remainder to the uſe of D; and adjudged, thar eee . 
be remainders veſted preſently, and that the poſſibility of F. s outliving Ne red 

eighty years, and ſo there would be nb particular eſtate to ſupport ic ſhall be 
remainders, which are not to take effect till his death, that yet this preſumed 


ty would not make the remainders contingent, Quere of theſe hi lie wilt 
| | a not exceed 


Wit bad beenotherwiſe, if i 1 in Ch: 
05 en wiſe, if it had been made but for 27 years.--In a caſe of this nature in Chan- 
Uerley v Beverley, 2. Vern. 131.) where A. deviſcd lands to H. his eldeſt fon, tar the term 
wh be ſhould ſo long live, and from and after his deceafe to his grand fon D (ſonof the laid 
” .and D, ſuffered a recovery; an objection was taken ta the recovery far that the deviſe to 
" 77 lor bo years if he ſhould lo long live, and af er his deceaſe to O., th; urch ld dur ng 
» * in abeyance. It was argued that the limitation of the eſtate- tall was good, expec- 
Le years; and Loid Derhy's cafe was cited, as in point, that the 4. viſe over, 
Ar ge, after the deceaſe of I. ought to be intenged of his dying within the term; 
"$47 preſumable, B. being then upwards of 40 years of age, but the court laid, it 
| you'd 


e to B. and his beirs, if he ſurvive the teſtator; and if he | 4 d 
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would be hard to make ſuch conſtruction on the words of the will, as to ſay, where land i l. 
mited to a man for 60 years, if he all fo long live, and from and after his deceaſe a: 
ther, that it muft be meant from and after his dècreſe within the term; for £ 
the term, ſhould the rentainder-man take in the litetime of the firſt deviſee ? That would be 
conſtruction contrary to the words and intention of the teſtator. Vi Fearne's g 


« executory deviſe, for then the limitation over would be void; (f 


* barred, and, by conſequence, it would have been adjudged for the deſe 
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- 
uppoſe he out- Ii ted 


— 


A,, ſeiſed in fee, having iſſue two ſons, B. and C., deviſes landi u 
« B. for fifty years, if be ſhould ſo long live, and after the determination 
thereof, then to the heirs male of the body of B.; and for want of fuch 
« iſſue to C. in tail, remainder to his own right beirs, and dies: Bl. en 
and ſuffers a common recovery, to the uſe of himſelf for life, and ty 
« the heirs male of his body, remainder to the defendant and his bein 


and then dies without ifſue : C. enters, and if B. had an eſtate-tail vn 4 h 
* the queſtion ? for then the recovery barred that, and the remainder 9 « {| 
« C. It was argued for C., that B. had no eſtate-tail; for, firſt, he har. "gi 
< ing but an eſtate for years, this cannot ſo cloſe with the remainder to the t 
*“ heirs male of his body as to make an eſtate · tail in himſelf. Becondh, « th 
e he ſhall not have an eſtate for life by implication to make out ſuch a *A 
« entail, becauſe he hath an eſtate but for years by expreſs limitation; ad *B 
« without an apparent intent of the teſtator, no other eſtate ſhall be raiſed * fo 
&« by implication, Thirdly, this cannot be good by way of remainder u fo 
“4 the heirs male of his boch becauſe this would be a contingent remaioder try 
« of the freehold and inheritance, which an eſtate for years is not ſufic- WY ths 
« ent to ſupport. Therefore, Fourthly, this is an executory deviſe u der 
6 the heirs male of the body of B.; as if one covenant to ſland ſeiſed for and 
« twenty years, remainder to the heirs of the body of the covenantor bei 
«this is an executory remainder, and not to be barred by a common - (aa: 
& covery. For the defendant it was urged, that ſuch eonſtruction ought bei 
eto be made, that all the will may take effect; and it is a known rule u ben 
« lau, that it ſhall never be conſtrued an executory deviſe, if it will be 
e mit of any other conſtruction; and therefore this ſhall be conſtrued u birt 
&« eftate-tail in B. and an eſtate for life, raiſed by implication to him by 10 by 
& reaſon of the words, for want of ſuch iſſue, which of themſelves mak have 
&« an eſtate-tail in a will. And there is no difference, whether thoſe word they 
« follow an eſtate for life or years, if the limitation be to the heirs. And non 
„ now B., being heir at law, ſo much of the old inheritable eſlate Its Kay, 
4 ariſe to him by implication as may make him tenant for life, and tt 1 
„he hath an eſtate · tail executed in him; and to conſtrue it an executo une 
« deviſe would be to introduce 4. 40 e above the power of a comme Noni 
recovery to dock; and the court held This could not be good © inan 


4 of this reaſon;) therefore it malt be a contingent remainder, and 
< it is void, becauſe the eſtate for years is not ſufficient to ſupport 
Note; then it follows, that afterwards judgment was given for the pat 
« tiff, viz. C., which proves, that they held it no eftate-tail io f. K 
e then, by the recovery, that and the remainder to C. would have des 


“ dant who claimed under the recovery. Secondly, this proves, that 
* was held an executory deviſe, if the reaſon there given be good, 
« then the remainder over would be void; which I ſhould think d 2 
&« faquitur ; for if it were an executory deviſe to the heirs male of the ” 
., yet it would ody give them an eftate-tail, which will bear a * a 
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« over; but, being a r ay 32 only an 70 
« for years, the recovery was 2 forfeiture ot BB. 's eſtate for years, where- 
« of C, who was- next in remainder, for want of iſſue male of B., may at 
6 ime take advantage by entry. 5 
1 5 "ſt caſe I ſhall here mention, to ſhew how far a limitation on 10 
« zfier a fee has been carried, was, in ſhort, but thus: 4. and B., two nn hoe 
« (ters, ſeiſed of lands in fee for 4000/. paid 4. by C.; and in conſider · Lloyd and 
ton of a marriage intended, and afterwards had between B. and C. others v. 
6 by leaſe and releaſe, convey all their lands to the uſe of B. and C. for Carew. 
« their lives, remainder to their firſt and other ſons in tail male ſucceſſive - 
„, remainder to the daughters of B. and C. in tail, remainder to the 
« right heirs of C., provided chat, if there be no iſſue between B. and C. 
„ling at the death of the ſurvivor of them, and that the heirs of B. 
« ſhould, within twelve months after the death of B. and C., dying with- 
„ out iſſue as aforeſaid, pay to the heirs or aſſigns of C. 4000l., then 
« the remainder in fee ſo limited to C. and his heirs ſhould ceaſe, and 
a that then the premiſes ſhould remain to the right heirs of B. for ever. 
« Akerwards B. and C., for extinguiſhing any other right or title which 
B. or her heirs then had, or afieFwwight have, by any ſettlement, provi- 
# ſo, Ce. on payment of 4090!/. or otherwiſe to the heirs of C. levy a 
# {ne of the ſaid lands to the uſe of C. and his heirs, and direct the 
« truſtees of the firſt ſettlement to convey accordingly : then C. deviſes 
the ſaid lands to D. his brother, ſubje& to. his debts, which were 
bear 5000l., and after B. and C. die without iſſue, and A., the ſiſter 
ud heir of B., brings a bill in Chancery againſt D., the brother and 
beit of C., and againſt the truſtees, to have the conveyance. of the 
lands, on payment of 4009l., purſuant to the proviſo. And this bill 
being diſmiſſed, an appeal was brought in parhament, and for the de- 
ſendant or reſpondent it was inſiſted, that the proviſo was void, the 
* ſee being before limited to C. and his heirs, and ſo not capable of a 
* further limitation, unleſs to happen in the life of one or more perſons 
i being at the time of the ſettlement, which is the furtheſt the judges 
tare ever gone in allowing contingent limitations upon a fee: and if 
they ſhould be extended to contingencies to happen within twelve 
nonths after the death of one or more perſon or perſons in being, they 
Bay as well be extended to contingencies to happen within 1000 years, 
ud ſo all the inconveniencies of a perpetuity will be let in, and the 
owner of the fee ſimple, thus clogged, will be no more capable of 
Fonding for the neceſſities and accidents of his family, than a bare 


$2 4 <6 OTF. 
r 2 522 


* 
r A OA Re 


—_ — 


1 
wi 


8 


net for life. Secondly, if this limitation were good, then the 8 
due limited to the heirs of B. were virtually in her, and her heirs: 3 
alt claim by deſcent from her and ngt as purchaſers ; and then that q 
Ute is barred by the fine, the deſign of limiting ſuch power to the _ = 
lin uot being to exclude the anceſtor; but becauſe the power could | =_— 
a, in its nature, be executed till after the death of the anceſtor, it 1 


king 10 take effect upon a contingency that was not to happea till after 

kt time, and that, by this means, C. would not only have no portion 

m B., but D., his brother, would loſe all the money he paid for the 

tua C, which were charged on the ſaid lands. For the appellants 

* urged, that the proviſo was not void, that it was within the rea- 
of the contingent limitations allowed in the Duke of Norfolt's ; Chan. Ca. 
where it is ſaid, that future intereſts, ſpringing truſts, or truſts 31. 33. 36. 

» nd remainders chat are to ariſe upon contingencies, are 
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4 quite out of the rule aud reaſons of perpetuities, if they are not of rs. 
« mote conſideration, but ſuch as will ſpeedily wear out: that th 
there can be no remainders limited after a fee ſimple, yet there may a 
« contingent fee ſimple ariſe out of the firſt fee: that, the ultimum 
« of a fee upon a fee is not yet plainly determined ; thar there ul ou 
% in any reaſon, be any difference between a contingency to happen dur. 
« ing a life or lives in being, and within one year after, the reaſon of a. 
„ lowing them to be good, if confined to lives in being, or upon thei 
s extinction, was becauſe no inconvenience could follow ; and the fan: 
« rule will hold to a year after: and that the true rule to ſet bounds to 
© them is when they prove inconvenient, and not otherwiſe : that thi "7 
« ſettlement was made by good advice. Secondly, that the fine could 
„ not bar the benefit of this proviſo, becauſe the ſame never was bor 
* could be in B. who levied it; and the decree of diſmiſſion was reverſed. 
« Note; Mr. Pooley, who argued this caſe, added alſo this reaſon, thu 
«c if the proviſo had been, that if B die without iſſue living at the dea 
of the ſurvivor of them, then if the heirs of B. do, upon the death of 
&* ſuch ſurvivor without iſſue, pay J. to the heirs of C., then, Ce; 1 40 
this, you agree, had been good, but being extended to a year after, it 
is otherwiſe, and may as well be 4000 years after: to this he ſaid, if WW 5. 
«* the proviſo had been ſo worded, it would have been impoſſible to hay 
« been performed; for then the heirs of B., who could not be knom 
« till her death would have been obliged to have carried always 4000 
« about them ready to pay, and to have the heirs of C., who likeviſe 
* could not be known till his death, always ready to receive it upon the 
« inſtant of the death of the ſurvivor. And it might happen, that ne- 
6 ther the one who was ready to pay it, nor the other who was ready tg * 
«. receive it, might be heirs of B. and C., and ſurely when the heirs of bwin 
« neither could be known till their deaths, twelve months was but 2 re: 
i ſonable time to procure and pay ſo great a ſum as 4000/. Which u 
„ gument ſhews, that the limitation of a fee after a fee upon a coat "JF 
gency, to happen within one or more life or lives in being, or ape 
their deaths, being allowed to be good, may be extended further 
« when, as the limitation may happen to be, it would be inconvenient 
« and impoſſible to be performed within ſuch a time; and that inconren 
« ence is to be the only bound to theſe limitations. But here it is ſo 
„ from being inconvenient, that it would be inconvenient and 1mpollit 
„to be performed otherwiſe. iS f 
% Huſband ſeiſed of lands to the uſe of himſelf and his wife, and 8 
& heirs of the huſband, by will deviſes thus: The /ands which are A te of t 
« for life, 1 deviſe them to the heirs of the body of my wife, if they ſhall 
&« of the ave of 14 years at her death. The deviſor dies without iſſue: t 
« wife hath iſſue by a ſecond huſband : then ſhe and her huſband (. 
« a common recovery; and then the wife dies, the iſſue being about 
« years of age. And two queſtions are made: iſt, If this deviſe 10 4 ch 
« heirs of the body of the wife was good? And in this caſe the ce d the | 
„ was divided; for by two juſtices this is void, being a preſent det 
4% to the heirs of the body of the wife, who being alive could not k 
« heirs: and ſo it is, as if a deviſe were to the heirs of 7. . _ 1 
* ving, which is clearly void: And though J. S. had an eſtate for ſe, Y f 
„ the wife had here, yet the deviſe would not be good, becauſe | x 
« by way of a remainder, but is a diltin& preſent deviſe. Abd! 
« ſaid, that this was a cogtiagency upon a Fontingency, vis. 
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« ſhould have heirs of her body, and alſo if they ſhould be 14 years of age 
« at her death; and therefore not to be allowed. But it was held by 
« two other juſtices, (and, as it ſeems, it is the better opinion,) that the 
« geriſe was good as an Executory deviſe. They agreed to the caſe of 
© the deviſe to the heirs of J. S. though he had an eſtate for life, becauſe 
« intended a preſent deviſe without other words, but, when the intent ap- 
« pears, that it ſhall take effect in futuro, it is otherwiſe. And here the 
« deviſor recites, that the lands were his wife's for her life, and therefore 
« he did not intend the deviſe to take effect till after her death; as when 
„lands are deviſed to A. after the death of B., or to the heir of J. S. 
« which ſhall be born, theſe are good executory deviſes, and the land 
« (hall deſcend in the mean time to the heirs at law of the deviſor. So, 
« 2 deviſe to'a perſon that ſhall marry his daughter, tc, And in caſe of 
« executory deviſes, it is not neceſſary there ſhould be a deviſee in ef+ at 
« the death of the teſtator ; and the contingency is frequent and ordinary, 
* 2nd confined to one life, and ſo not within the danger of a perpetuity, 
„ it would be, if it were after ſuch a one's death without i And 


«23 an executory deviſe, and not as a remainder ; for though the wife 
* hath an eſtate for life, yet this is a new original deviſe, to take effect af- 
ter her death, and not as a remainder joined to her eſtate, Alſo, as to 
* the ſecond point afl held, that if this was an executory deviſe, it was 
* not barred by the common recovery, according to Pell and Brown's 
* caſe; for it hath no exiſtence at all till the contingency happens, and 
" therefore there can be no recompence in value; for a valuation cannot 
de put upon that which is not. 

* Huſband ſeiſed of lands in fee, in right of his wife, he and his wife 
by indenture covenant to levy a fine to the uſe of the heirs of the huſband 
1300 the body of the wife to be gotten, remainder to the right heirs of 
the huſband : the fine js levied accordingly, and after they 46S iſſue a 
ſon, who died without iſſue in the life of the baron and feme; and then 


of the huſband, or the heirs of the wife ſhould have the land, was the 
qeltion? And for the heirs of the huſband it was argued, that this ſet- 
lement being by way of uſe, was like a will to be conſtrued according 
vthe intent of the parties: and there the huſband would have an eſtate 
br life by implication, which being united to the eſtate limited to the 
tus of his body, it would make an eſtate-tail in him: and for this 
wu cited Pibus v. Mitford, where upon a covenant to ſtand ſeiſed to the 
te of the heirs male of his body, on the body of his ſecond wife, it was 
Wjudged, that this limitation carried an uſe to himſelf, in whom all his 
len were included; and therefore, he having an eſtate for life by im- 
cation, till the future uſe came in eſſe, made the whole an eſtate-tail in 
unſelf: ſo here. And though the eſtate here was the wife's, yet ſuch 
te to the huſband might well ariſe by implication, becauſe both joined 
8 the deed and fine though it could not reſult back to the huſband, 
he had none bofore. Beſides, it was urged, that he had an 

Bute for life as tenaut by the curteſy. 2dly, if no eſtate ariſes to the 
implication, yet it ſhould be good to the heirs of his body 

KT of ſpringing uſe, and the eſtate, in the mean time, ſhould re- 
in in the feme and her huſband, till the death of the huſband : and 
W it vas no more, than if the deed had declared the uſe after 20 years 


{he future time, to the heirs of the body of the huſband. But on 
M. VII. 1 1 40 the 


481 


„ ill the court held clearly, that if the deviſe were good at all, it muſt be 


Mod. 153. 
Caſes in 
Parliament, 
104. Davis 
v. Speed. 
Fearne's 


the ſeme dies; and after the huſband dies without iſſue: and if the heirs © R. 63. 


428. 8. C.] 


I Mod. 98. 
tar. 159. 
226. 237. 

2 Mod. 207. 
r Leon. 7%. 
Raym. 228. 
318. 

3 Keb. 129, 
139 

I Rol, Rep, 
240. 
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REMAINDER AND RE VERSION. 


& the other hand it was argued and adjudged, that here being na par; 
lar eſtate to ſupport this laſt remainder, it was void, and then the fe 
« as to the uſe of the wife and her heirs, ſhe being owner of the eſtau: 
that here was no particular eſtate was plain,“ becauſe the heirs of the 
% body of the huſband were limited to take preſently, and that during his 
* life they cannot do. 2dly, If it was intended the heirs of the body d 
« the huſband ſhould take in ſuturo, that there muſt be an eſtate ſomewhere 
to ſupport the limitation til! it could take effect: that here was no ſich 
« eftate to the huſband expreſſed ; and implied it could not be, for if ay 
4 eſtate ſhould ariſe by implication, it mult be to the wife who was owner 
of the whole; and then, ſhe dying before her huſband, there again a 
<« eſtate was wanted to ſupport the remainders during his life. That this 
© was a Caſe of a deed executed in the life of the parties, and not of a vil 
„ where large allowances are made in favour of ſuppoſed intentions by rex 
© ſon of perſons being ſurpriſed by ſickneſs and wanting counſel ; but the 
* rules of law always. govern in conſtruction of deeds. Tha the notion of 
e a ſpringing contingent uſe is hardly intelligible in itſelf, and by u 
means applicable in this caſe ; becauſe no words here have a relation 
%a future time or contingency ; and to allow ſuch limitations in deed: 
would make them as uncertain as wills, create intentions not expreſſ{ 


&« raiſe uſes by implications never intended, and in ſhort deſtroy all the dif ed ; 
*f ference between good and bad conveyances ; produce a confuſion in pt 
« perty, and render all purchaſes unſafe and precarious. And theret tal 


« the judgment for the heirs of the wife was affirmed. 

« One having iſſue a fon who was heir apparent, and two dyught 
&« deviſes in theſe words, I/ it happen my ſon B. and my two daughter 44 
e die without iſſue of their bodies lawfully begotten, then all my lands (hall 4. 


Sheldon, and remain to my nephew D. and his heirs for ever. The deviſo e 


—_— 


vA 
* 
| 
\ 
. 
4 
4 
I 
U 
| 


« and it was held, that here was no e-preſs eſtate given; nor was the 
cc any by implica ion ; becauſe then it muſt be either a joint ellate for lf iſe 
& with ſeveral inheritances in tail, or ſeveral eftates-tail in ſucceſſion 0 
& after another. The laſt it cannot be, becauſe uncertain which ſhall 
« firſt, which next. And the fir(l it ſhall not be becauſe the heir at | 1 7 
« ſhall not be diſinherited without a neceſſary implication, which in 
« caſe there is not: for it is only a dclignation and appointment of en, 
« time when the land ſhail come to the nephew ; as if he had deviſed th 
« leave my land to defeen?, or give my land to my ſon and heirs, till bet ker of 
« my two daughters die withaut iſſue, or ſo long as any heirs of the body J 
4 and my two daughters ſhall be living, and then, or for want of ſuch l. we it 
., deviſe the ſame to my nephew : this is good as a future and exec 
© deviſe, and in the meantime the land ſhall deſcend to the heir at 
* he haying made no diſpoſition thereof. Soy a deviſe that J. . 

&« have his lands after 20 years, fc. is good for the ſame reaſons. 


One by will deviſes thus: I give to my daughter A. my lands i b. | al 
„ my ſon C. happen to have no iſſue male, after the death of my wife; b f 


« was, if A. ſhould have an eſtate for life by the deviſe, becauſe at 
« time of the death of the wife C. had iſſae male, though that iſſue 
« failed, ⁊ a. If this was a remainder to A., or a contingent, of cht 
&« onal deviſe? And it was faid, that if I deviſe lands to 7. F. if uf 
« die without iſſue, that this is a conditional deviſe, and 4. s. 


REMAINDER AND RE VERSION. 4t3 


; nothing till the contingency happens. (But quere of that caſe, for that 
leviſe tends to a perpetuity, and therefore · is not to be allowed ?) And 
the court were of opinion, that the deviſe was conditional, and that C. 
having iſſue male at the time of the death of the wife, A. is only to have 
the gl. and not the land Note allo; Keeling was of opinion, that this 
vis an eſtate-tail in C.; but Ti len contra, that nothing was given to f 
{ more than to a mere ſtranger. And this ſeems moſt conſonant to 1 
the caſes before mentioned. And then it was no more than an execu- 1 
deviſe to A., if the ſon died without iſſue, which gives no more 
ellate to the ſon, than if he were a ſtranger; nor alters any eſtate 
which the law gives him, if he were heir at law. But by reafon of v 
the words, If he have no iſſue male after the death of the wife ; and if be = 
have, then A. to have 51. only; theſe words make the executory de- | 
riſe to 4. conditional; and in this caſe the ſon having iſſue after the 
death of the wife, whereby the 5/, became due, A. cannot after have 
the land, though that iſſue fails; becauſe a recompence was provided 
for each ſide of the contingency ; and when one has taken place, the 
ather-is ſhut out, as if it had not been mentioned. > F 
| « 4, hath iſſue B. her ſon by a firſt huſband, and C. and D. her ſon 
ind daughter by E. a ſecond huſband, F. the brother of A. being ſeif- 2 Mod. 89. 
_ ed in fee of lands, deviſes them to his ſiſter and heir for ſo long time, Taylor v. 
x md until her ſon C. ſhould attain his full age of 21 years, and after he Byddall. 
| hall have attained his ſaid age, then to him and his heirs for ever; and 
be die before his age of 21 years, then to the heirs of the body of E. 
ud to their heirs for ever, as they ſhould attain their reſpective ages of 
11 zl years. F. dies, and C. dies, and the queſtion was, if B. as heir to 
4, or D. either as heir to C. her brother, or as heir of the body of E. 
ould have the land? And for B. it was argued, that nothing veſted in 
| C till he attained 215 but the freehold and inheritance in the mean time 
1 &ſcended to the heir at law of F., for A. had but an eſtate for years, 
mz till C. attained 21: then A. having but an eſtate for years, and C. 
wihing til] 21, thefee malt in the mean time deſcend to the heir at law 
F. and there it ſhall continue, becauſe the contingency never hap- g 
Jaded, C. dying before 21. Alſo, the deviſe to C. being but contin- 
, vir, if he attained 21, the eftate for years of A. was not ſufficient 
ſupport it; and for that reaſon it was void. And D. cannot take as 
e, and then the land deſcends to the heir at law of F. 2dly, 
not take by the deviſe to the heirs of the body of E., for admit- 


rb be it to be an executory deviſe, yet E. her father being alive when it 
xecy Wo veſt, there is no perſon within the deſcription to take it, for non 5 
5 „ wiventic ; and there alfo it deſcends to the heir of F., which is 


22 paintiff, But for D. the defendant it was argued, that the fes 
1 5 ed preſently in C., there being only an eſtate for years in .; and 
in relied upon Boraſton's caſe, where there was a like deviſe: and 
at, from C. it deſcended to D. as his filter and heir. adly, If not 3 Co. 19. 
Kit to him, yet as heir of the body of E. by way of executory deviſe, Buraſtou's 
A needs no particular eſtate to ſupport it; for though E. her father . 
vlg at the death of C., yet he was dead before D. attgined 21, 
a only ſhe was to take; and the eſtate in the mean time deſcends to 

er at law of the deviſor z and without making it an executory de- 
Si would be void, being limited after the fee to C., and therefore it. 
Wt be good 28 a remainder, bot the eſtate of C. which was veſted þe- 

| 64 E 


liz * 


. | REMAINDER AND REVERSION. 


« ing now diveſted by virtue of the original condition, he dy; 
*. 21, it returns to the heir at law of the deviſor till the fall age d 
the heir of E., and until E.'s death, though it be after their full ne, 
and then it is carried over to the heir of C. by virtue of the execuo 
© deviſe. ; 1 1 
ro. Eli. 4 tenant for life levies a fine come ceo, &c. to the reverſioner, tov 
663 Smith « uſe of the conuſee and his heirs, upon condition to pay to A. AI. anow 
v. Warren. « Jy, and that for default of payment it ſhould be to the uſe of 4. for lf 
© ths conuſee makes a feoffment over, and then there is a default in pay 
. % ment of the 4/. And if by this feoffment the future uſe was deſtroyed 
„% was the queſtion? And per cur.— It is not: for this is a charge 
$ burden upon the lands, which goes with the lands into whoſe hard 
* ſoever they come. And one judge thought that it was a conditi 
$ being to ariſe to the conuſee himſelf who levied the five ; but if i 
, been to have atiſen to a ſtranger upon condition, the non-perk 
* mance thereof would have created a ſpringing uſe to him, for it in 
2 ly A. tie and charge upon the land which is not deſtroyed by the fe 
ment. | 


th, 


_ 
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| wire (H) Of Bemainders that aziſe on Conditions pr 
1 Pl cedent oz fubfequent. 
ge 317 | 


(It 5s laid) [1 Br. 155“ 2. pl. 83. 253. a. pl. 18. Perk. ſe. $31. Litt.feR. 721. Co 
78. Co. 86. 88. Plow. 25, 29. 33. a. 35. 10 Co. 86. b. Dr. and Student. Lib. 2. & %. a 
192: 206. Roll. Abr. 474. 1 


But, becauſe the reaſoning holds only where livery of ſeiſia is rec 
& ſite, and yet the law ſeems to be the fame in other caſes where no ky 
1 js requiſite, as upon a leaſe for years, grant of an advowſon, « 
* mon, rent in gſe, &c. therefore it will be neeeſfary to conſider the 
pr lowing diſtinQions, for the better explanation and underſtanding | 

Leaf 1 | | | | 
-. <4. rf, The firſt diſtinction to be obferved, is between a condition 
© a limitation: and in cafe of the condition, when it precedes the 
4 t the. remainder as the cauſe thereof, and is annexed to the firlt dt 
* and where it is annexed to the firſt eſtate abſolutely without any 
1 to the remainder. | 

« 2d, Between a deed and a will, where in both the fame words of 
dition are made uſe of for the veſting of the remainder. © 

© 3d, Between a limitation over in ſüch caſe of a will, and whe 
limitation is made over. : 5 

« Ath, Between remainders that are to ariſe upon conditions nee 
t to the rules of law, and ſuch as are to ariſe upon conditions reply 
6 and againſt the rules of the law. 

« 5th, Between ſuch words as actually make a condition, and lot 
i are only deſcriptive of the time and manner when and how the rem 
% are to ariſe and take place. 


* 1. Between a Condition and a Limitation, and in caſe of the Cone 
f when it precedes the veſting of the Remainder as the Cauſe thereoh 
* is annexed to the firſt Eſtate; and. when it is angexed abſalvie) 

* efitany Regard to the Remainder.“ ibs 
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« But in cafe of the condition when a remainder limited thereafter ſhall 
be good, and when not, depends upon the difference firſt mentioned: 
in the one inſtance, the remainder can never take effe& by reaſon of the 
condition, but in the other, the remainder takes effeR preſently, and there- 


by deſtroys the condition. 
(4: where) {Vide Fearne's C R. 395, Kc. ] 


Page 318 


{ts Page 319 
(But ] [Fearne's C. R. 406. &c.] 


. Diſtinction between a Deed and a Will, when in both the ſame 
Words of Condition-are made uſe of for veſting the Remainder. 


« This is true; but this in ſtrictneſs was no manner of condition, but 

oily a deſignation of the time when, and the manner how, the fature 

axecutory deviſe to the daughters was to take effect, as will appear here- 

ther,” N . ” ; 
« Coli que uſe in fee before 2-7 Hl. 8. deviſes his lands to his wife for 5. Habb) & 
lie, 10 quod non faceret au#permitieret aliguod vaſlum, the remainder af. caſe. 

ter her death to his ſecond fon in tail, and dies; and after the ftatute 

the wife commits waſte. A quere is made, Whether the feoffees, or 

heir of the deviſor, or he in remainder ſhould enter for the condition not 
broken? And if, by entry of the heir or feoffees,. the remainder be 

leltroyed? No reſolution is given in it; but, by the laws before- 

nentioned, it ſeems clear, that if the heir does enter for the condition 


* deoken, and hold during the life of the wife, yet after her death the J 

remainder to the ſecond ſon will be good, by way of executory devile ; 5 
** ſr the remainder, not being to take effect by expreſs words till after 5 
oh ber death, he in remainder cannot enter upon breach of the condition by 1 
1 making it a limitation, till ſhe does waſte, and to veſt preſently upon "ES 2 


lach waſte committed. : 
A. baving iſſue three ſons) And it was ſaid, that this had received as Page 322 ö 
katy reſolutions as ever any point did, and nothing but the opinion 1] 
a 10. 40. againlt it, which was held not to be law; and that Cole | [ 


knſelf was of another opinion in Melcocl's and Hammond's caſe, where Es 
& doubt in Dyer, 316, fo, 5, which was upon expreſs condition? Roll Rep, 


u vell reſolved by conſtruing it to be a limitation. Alſo, admits 1 Ware, 


it to be a condition, yet C., who was the heres ſuctus by the 203. 2 Mod. 
1 n of the remainder to her, ought to enter for breach there“ 26. 


Aud this conſtruction hath been made, not only in caſes of laft wills 1 
ud but bath likewiſe obtained in conveyances to uſes, as ap- 
1 by ſeveral caſes before mentioned.” . 
4. by leaſe and releaſe ſettles lands to the uſe of himſelf for life, re? Chan.Q + 
n B. for life, remainder to the firft, ſecond, and other ſous of Bok *. F 
n nail, remainder to O. for life, remainder to his forſt, ſecond, and Booth. ; 


ri in tail; provided that if B. married without the conſent of . 
& his life, and after his death, of D., E., and F., then the } 
). <4 to &. and his ſons to- ceaſe, and then to the uſe of C. 2 
A vithout ſuch conſent, and C. enters, and upon a bill brought 4 
bony by B. to be relieved for want of notice of the ſettlement, 1 
"ne ed to law. Which argues that the uſe to B. and his | 5 
mined” by limitation, and the uſe in- remainder to C. is 


e polſcſuon after it, was well veſted, and therefore they 
. Diſis gion 4 


— 


4% ' REMAINDER AND. REVERSION. 
3. Diſtinction between a Limitation over in caſe of a Will, and wher 


no Limitation is made over. 


The third diſtinction I obſerved, was between a limitatioa over i 
* caſe of a conditional deviſe in a will, and where no limitation wi ns 
; © over upon breach of the condition ; and both parts of this diſtin&ion 10 
* ficiently appear from the laws already mentioned un ler the 1ſt and 
* head; I ſhall therefore only add the two following caſes for further 


* Juſtration thereof. The brit whereof was this:“ 
4. Diſtinction between Remainders that are to ad upon Conti 
mY agreeable to the Rules of Law, and ſuch as are to ariſe upon Ovnditir 
« repugnant and againſt the Rules of Law. 8 


« As to the firſt part hereof, how far remainders upon ſuch condition 
«. and ſo far as they may be called conditions, which do not go in ref 
and abridgment of the ſirſt eſtate, are good, will appear under the; 
% and haſt diſtinction. But as to the remainders that are to ariſe u 
conditions repugnant, aud againſt the rules of law, this has been alrea 
6 « cleared in part under the firſt diſtinction, and will now fully appear 
- « the caſes following:: * 
Page 325 (One deviſes lands to his ſon) Note; This caſe appears in Crole u 
* adjrdged in C. B. and B. R. for the daughter of A. but in Ma i 

5 ſaid, that in error afterwards brought in B. R. the judgment was 
* ſed, but no. reaſons for the. reverſal are there mentioned. This 8 
«© agrees with the caſe of 4#on v. Hare above mentioned, where it 
* holden, that without an attempt to alien, the remainder was not to: 
«and upon that point only judgment was there given, without erte 
into the nature or validity of the limitation, which by the forego 

«caſes appears to be clearly againſt the law.““ 

Home 402. "Theſe caſes being ſo adjudged, though none of them do in expreſs tt 
1a 0s deny Scholaftica's caſe to be law, yet the reſolution of that caſe can 
8ctrolaſtica's** ly ſtang, as it tends as direcily to a perpetuity as any of them. 
'raſe. © 4 caſe was this :—A man deviſed lands to his dae ſon in tail, ret 
Mo. 543. « der to his youngeſt ſon in tail, remainder over in tail, remainder u 
* Jabs L own right heirs; and if any of the entails do wrong, vex, or moleſt 
. other of them for the ſaid lands, or mortgage, bargain. and fell the 
„ lands, or otherwife incumber them, c. that then every ſuch | 
1 and his and their heirs, ſhall forthwith be excluded and dic 
touching the ſaid entail; and that the conveyance of the entail d 
« faid lands againſt him of them ſhall bezof no force, but that it hal T% 
1 ſcend and come to the party next in tail to him, as if ſuch diſords 
| perſon had never been mentioned in the will. The eldeſt fon 
s and avoids a fine, and ſuffers a common recovery, and the younge 
© enters upon him. It was adjudged that his entry was lawful, and 
the eſtate of eveiy one in remainder was ſubje& to the limitation to 
Ge by alienation. And that the next in remainder might enter; for 
% was not à condition, ' becauſe then it would deſcend to the elde 
«himſelf, and by his alienation would paſs extinguiſhed in the land 
6 being a limitation, it is as if. it were deviſed to every of them ul 
4 aliened, and ſo by alienation their eſtate ip/o facto determines, and . 
. opon bim in the remainder before entry. - And for conftrudtion « 
« condition by a limitation in a will, this caſe ſeems to have led 


5 
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« to all the caſes that have followed upon it. But for the nature of the 

« condition, all the caſes before mentioned ſeem to candema it. And my 10 Co. 42. 

Lord Cole ſays, that a contrary judgment was given in the ſame caſe af- [ide Bate- 

« terwards by Popham and two juſtices, though Moor in reporting the mg v. Al- 
1 | : * AQ: en, Cro. 

« ſame caſe mentions it to have been adjudged by Popham and two juſtices, p;, 447 

« zccor:ing to the reſolution in the Commentaries. But the caſe at this andFeaine' 

« day by good opinion is held to be no law, as being introductive of a per- C. R. 386 8 

« petuity which the Jaw condemns,” Ah edit.] 


© 5, Diſtinction between ſuch Words as aQually make a eondition, and 
i {ach as are only deſcriptive of the Time and Manner when and how the 
Remainders are to ariſe. 


« The fifth and laſt diſtinction I ſhall mention is, between ſuch words 
« 25 actually make a condition, and ſuch as are only deſcriptive of the time 
* when, and manner how. the remainders are to ariſe and take place. 
« And this is the more necefſ-ry, becwaſe in ſeveral of the foregoing and 
* other caſes great diſputes have ariſen,' when the word condition has 
bern in the deed or will, though in reality there has been no manner of 
« condition at all; for a condition, as appears before, properly and ſtrict- 
« ly taken muſt go in reſtraint and abridgment of the eſtate firſt. given, 
e gtherwiſe it is ho condition, but only a modus or particular qualification 
„ whereby ſuch a perſon is to entitle himſelf to the eſtate in remainder, 
* and has nu manner of relation to the firſt eſtate either to ſhorten or 
+ abridge it.“ ; 
(So where A. upon) © Note; A caſe was cited 13 Car. 1 between Page 327 
% Brat and Pildie ge, where a farther -upon marriage of his daughter 
% made a proviſion, that if his daughter died without ifſue within two 
{ years, that then her huſband ſhould repay 500. of her portion: the 
daughter had iſſue ; and after, ſhe and the iſſue died within the two 
* years, It was adjudged, that the huſband ſhould not repay the 5001. 
* becauſe by the having of iſſue the condition was fulfilled. Note; My. 
* Lord Chief Juſtice 7%, in the caſe next after mentioned, ſaid, that 
* the principal caſe of Goodyer v. Clerb was not put right in any of the 
* books but Keble, for the true cafe was, that the huſband before mar- 
* nage, by a ſeparate deed, made a leaſe for 100 years, to begin after 
* ks death without iſſue male on the body of his intended wife, in truſt, 
* for rlifing portions for daughters; and after made a ſettlement by leaſe 
und releaſe, to the uſe of himſelf and his wife, and firlt and other ſons, 
in the uſual form, c. And he ſaid, this term being not ſubſequent 
* nor depending upon the eſtates limited by the ſertlement, but pre- 
atem in its creation, could not be barred by any fine or common re- 
; ery under the ſettlement, And though he did not deny but ſuch 
e was good, yet he thought it a very dangerous practice; and if 
by leaſes were countenanced, no purchaſer under ſuch $ttlement 
ould be ſafe, But note; though ſuch leaſe cannot be barred by a 
men recoyery, becauſe being precedent ta the eflgte-tail, the re- 
; pence in value cannot extend to it, nor can he who recovers again(t 
„ unant in tail be ſuppoſed to have any right againſt the termor, who 
e in paramount the eftate-tail ; vet it appears by the books, that 1 Keb. 24). 
cod, Barnſley, and Twiſden held, that if a common recovery be 245. 463: 
Falk the tenant in tail, ſuch leſſee for years in ſuturo, or upon a con- Cro. as. 
Arve), ſhall not be admitted to falſify within 24 H. 8. c. 15. to de- 592 Sir T. 
; « feat _ 
1 2b. 
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d feat the recovery; and. then it remains at common. law, and his tem 
is ſubje& to the power of the tenant in tail, as it was before that ta 
„ tute; which ſufficiently takes off the objection from the danger of 0 
* troducing perpetuities by the allowing of ſuch leaſes. And io another 
% book it is held, That if there be 4 tenant in tail, remainder to Þ. in 
« tail, and B make a leaſe for years, or grant a rent-charge, ſuch leſſee 
«© or grantee cannot falſify a common recovery had againſt the firſt tera 
in tail; becauſe he who ſuffered the recovery was not chargeable with 
«the, leaſe or rent. And though on the other hand it may be objeQted 
that by this conſtruction all proviſions for daughters or younger chil. 

« dren made by ſuch precedent leaſe for years may be defeated ; to this 
* it is anſwered, that the Court of Chancery will no doubt ſupport ſuch « f. 
& Jeaſes according to the truſt thereof declared for daughters or younger 
& children, but no further; and when that is ſatisfied, the term will then 
&« fall of courſe for want of power to ſalſify by the common law, and a fu. * þ; 

c & ther ſupport in equity. wy 
Fj, 90 & One makes a Peſan upon marriage to the uſe of himſelf for like, ti 
eh iy, © remainder to truſtees to ſupport the contingent remainders during his 
Andrews. life, remainder to his wife for life for her jointure, remainder to his 
IS. C, Rep. * firſt and other ſons in tail male ſucceſſively ; and then follows this the 
temp. Holt, «« cauſe —And in default of ſuch iſſue, and in caſe be (the huſband) ſhal dio 


1 g.“ die or be dead without iſſue male of his body on the body of his wiſe * her 


But the e- born, or in ventre ſa mere, at the time of his death, haylag one or more the 
Port here is daughter or daughters, then to truſtees for 500 years, in truſt to raiſe jad; 
apparently ce portions for ſuch daughter or daughters, alſo yearly maiatenances to be var 
e * par half-yearly from the death of the wife. The huſband has iſſue male reve 
and em © by his wife, and alſo daughters, and dies; then the iſſue male dies & 


ſome re- without iſſue; and if the term ſhould ariſe, was the quellion ? It wa 
pech more ( argued by Serjeant Parker, that it ſhould not, becauſe it was to arilg mar 
aal. dc upon a condition precedent ; for the having no iſſue male was reſtriinet 
& to a particular time, ,viz. the time of his death, which here did no 

« happen. He agreed, if it had been, that if he die without iſſue mal | 

ze generally, there, iſſue is nomen colledi vum; and though he has iſſa J 

« yet if ſuch iſſue male after die without iſſue, either in his life time or that j 

et any time after, yet the term ſhould arife, but not in this caſe, and cite 00 tt 

te the laws beforementioned. Raymond argued, that here was no contig bout 

« gency, but a plain limitation of the term after failure of ifſue male, whe | 

* ever that happened; for when he ſays and in 1 K of fuch iſſue, it dition 

e plain, if he had gone no further, it had been ſo then, when by tho bot 


« words the term would haye been well raiſed, the ſubſequent word tat v 
& Which are but tautology and a repetition of the ſame thing, ſhall not hk caſe þ 
« der it from riſing: for that would be to make one part of the de 

« deſtroy and ſubyert the other; and the words following, and in caſe | bit if 
* ſhall die or be dead without iſſue male of his body on the body of hu « 

* Born, if it had gone no further, are but a repetition of the former word tt ; 
* and in eule, fuch iſue. But then, if the words, or in ventre ſo Perforn 


„ at the time of his death, ſhall be joined to all the foregoing words al 
«be taken as part of them, then it deſtroys and contradicts them ; 
« then all FR is before ſpoken of iſſue male is to be confined to 5 
« death, as the operative words which govern and go through the whe 
«© ſentence ; therefore, he argued, that the words, at the time of 
** death, ſhould be reſtrained and confined only to the words pe * 
7 a N e a 1 'T. 
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« diately before, viz, or in ventre ſa mere, for otherwiſe it is not to be 

„ known what he meant by ventre ſa mere, nor at what time ſuch iſſue 

« male was to be in ventre ſa mere, for all iſſues are in ventre ſa mere at 

„one time or other; therefore to make ſenſe of the deed, thoſe words 

& mult be reſtrained, and then the whole is conſiſtent and eaſy, and runs 

thus — and in default of ſuch iſſue, and in caſe be ſhall die or be dead with- 

% out iſſue male generally, or b die or be dead cvithout i ue male in ventre 

* ſa mere at the time of his death ; and then whether the iſſue male die at 

« his death, or being in ventre ſa mere at his death, and born after, die 

* yithout iſſue male, the term ſhall ariſe, and no condition in it, but a 

plain limitation of a term in remainder, But my Lord Ch. J. Hot 

„ud, that by ſuch conſtruction you deſtroy the laſt words, which are 

% reſtrictive and explanatory of the foregoing, and tied dowa to the time 

« of his death, Alſo, the maintenances being appointed to be paid 

* half.yearly from the death of the mother, ſhew, that ſuch main- 

 tenances and term were only to ariſe in caſe of no iſſue male at the 

* time of his death; for otherwiſe, the intereſt being to be paid from 

* th: death of the mother, in caſe there ſhould be a failure of. iſſue male 

* 40 or 50 years after, the intereſt or maintenance would be more than 

* the principal, fortune, or portion; and he was ſo ſtrongly of this opi- 

* nioo, that this term was to ariſe upon a condition precedent, which 

* here was not performed, that he ſaid they might argue all the days of 
their lives, . they ſhould never make him change it. And accordingly, 2 Journ. 
jdgment was there given, that the term ſhould not ariſe. But after- 702. 
wards, upon a writ of error brought in parliament, that judgment was 5th Feb. 
reverſed. 1796, 
* 4. makes a ſettlement upon the marriage of his ſon with one B. to Hole v. 
the uſe of the ſon for life, remainder to truſtees to ſupport, c. re- Burleigh, 
mander to the firſt and other ſons in the uſual form, and adds this ©*Þ- 


bt this bill to have a diſcovery of the deeds and writings ; and in- 
iſed that the wife had no power to ſell theſe lands, becauſe the con- 
Won was not performed; for the huſband left iſſue, and ſo ſhe did 
at ſurvive him, not having iſſue. But my Lord Chancellour ſaid, 
kat when an eſtate is made to one and the heirs of his bady, and in 
he die without iſſue, to go over to another, that limitation over is 
PX, though he dies leaving iſſue, which iſſue afterwards dies wit- 
k iſſue, And that is a ſtronger caſe than this; for if he leaves 
be cannot be properly ſaid to die without iſſue, though 
in iſue after fails; becauſe death is a ſingle act, and to be 
amed but once; but here, ſurviving is a continuing act, and 
ſurrizes her huſband as much a year after, as ſhe did the firſt mo- 
an; and therefore, if the iſſue fails during her life, ſhe actually ſur- 
"p ; "how iſſue, or not having iſſue, becauſe the iſſue fails dari 


apt f i 0s 
oy worſhip, which continues after the failure of iſſue, And this, 


» Vas the plain natural meaning of the parties, as well as agree- 
Sth words, which were to 1 the — uot to diſpoſe of ſa - 
of the lands, in caſe the iſſue ta be provided for by that ſettle- 


ment 


* 
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5 _ failed during her life; and accordingly difmiſſed ty 
Pletchers © One Fletcher, being poſſeſſed of a term for years, by his will g. 
caſe. Trin. 4 viſes it to his wife for life, and after her death to Rebecca Flacher fy 
ah July life, and after her death to Thomas Fletcher and his children; andify 
1 25 Ca. ©* ſhall happen the ſaid Thomas Fletcher to die before the expiratioh of th 
Abr 163.  ** ſaid term, not having iſſue of his body then living, then to go orer v 
5. C0 » the now plaintiff for the reſidue of the term. Ihe defendant's til 
D wg « was by an aſſignment from Rebecca Fletcher, and a releaſe from Th 
6 2 +: 1 Fletcher, of all their eſtate, title, and intereſt reſpectively in and to the 

q 46 premiſes : the two life- eſtates were at an end: and Thomas Flicker x; 
A % dead without iſſue; and now the plaintiff brought this bill to hare 
„ aſſignment of the reſidue of the term, purſuant to the will. All th 
« was inſiſted on for the defendant to difference this caſe from the Dili 
"6 of Norfolk's caſe of a term, and from Pell and Brown's caſe of a fe 
% was, that this contingency of his dying without iſſue then living wa 
* not confined to his death, but that the word then living ſhould rel 
to the words before the expiration of the term; and ſo this went fu 
* ther than any of the caſes had ever yet been carried, for he might hy 
* ifſue for ſeveral generations, and yet, if that iſſue failed at any time bd 
* fore the expiration of the term, then it was to go over; and this is 
Jong term plainly tended to a perpetuity, and therefore ought not tot 
allowed; but that, by the deviſe to Thomas and his children, and 
*« words if he die without iſſue, the whole term and intereſt was el 
“ in him, and he might diſpoſe thereof as he thought fit. And that 
could not be reſtrained by the words then /aving, for they related « 
„ to the expiration of the term, Sc.; ſo the remainder over to the phat 
„tiff was void. But it was decreed to be a good remainder to the pla 
« tiff, by way of exccutory deviſe ; and that the words then living n 
„ relate to the time of his death, for otherwiſe there would be no dill 
ence between this caſe and the common limitation of a term to one 
the heirs of his body, and if he die without iſſue, to remain to anal 
* which is void; for chere i: muſt likewiſe be intended if he die with 
« fue before the expiration of the term, becauſe when the term 1s 
“s pired, nothing remains to limit over: but, here, being limited « 
upon this contingency, viz. / he die without iſſue then living, vit. 
* the time of bis death, it is good, becauſe the contingency muſt haz 
« within the compaſs of one Ife, or not at all, and will be ce 
% known at his death. And this cafe differs in nothing material from 
„% Duke of Norſoll's caſe. f 
Corbett v. ly this caſe it was ſaid by my Lord Chancellour to have bees 
Maidwell, “ ereed in this court, and ſeveral caſes cited for it, that where an et 
Irin. 1710. 6 limited to a man for life, remainder to bis wife for life, remainde 
bs * truſtees for a term of years, upon truſt out of the rents and profits 
Ca. Abr. by mortgage or ſale to raife portions for daughters of that mara 
327. L. C. * be paid at their age of 18 years, or day of marriage, which it 
x Salk. 159. «« frſt happen, that theſe portions were abſolutely due and relt 
ee « eighteen or marriage, thoygh in the life of the father and mother 3 
C. ch. that the term for raiſing them ſhould be ſold in the lifetime of 
Caf. 190. 8. ** ther and mother, and this court would warrant the title. 80, 
C. « truſt of the term were limited upon a condition precedent, 3s 4 
e declared, that in caſe he ſhould die without iſſue male on the be 
andthecaſeq * his ſaid wife, leaying daughters, that then the truſtees ſhould, 


4 
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P Ec. raiſe and portions to ſuch daughters at eighteen or on whichiz 
0 5 Sc. that in cal Us as died without iſſue *. leaviug was foundgd 
« daughters, who attained eighteen or were married in the father's life - .nftant 

« time, that ſuch term in remainder ſhould be fold preſently, and the received 

« portions raiſed. So, where even the term itſelf was to ariſe upon — law of 

« ſych condition precedent, or, after a limitation to the firſt and other — 
« ſons or before, it were limited, that jn caſe he ihould die without iſſue inter times 


„ male on the body of his wife, leaving daughters, then to truſtees for a have ex- 


« term of years, id truſt to raiſe portions for daughters, payable at prefſedtheir _ 


« eighteen or marriage, yet after the death of the wife without iſſue male, Pinion of 
« {yeh term ſhall be ſold to-raiſe the portions in the father's lifetime. las. 
The reaſons of which reſolutions, he ſaid, were, becauſe the death of tending 

© the wite, which was all that was contingent in that caſe, had happen- theſe deter 
ed; that it was now become impoſſible he ſhouid die leaving iſſue male an 5 agg 
# by her, and. then it was no more than if it had heen limited when he —— 

a ſhall die, or after dis death. And the reaſon of the court's coming fought for 

„into this at firſt was, to promote ſuitable matches, and that women circumſtan- 


. Ge — 
" might have their portions when they were likely to do them moſt ſex: , to. 
* vice ; though he Rad, tinguiſh the 


ud, if it had been res infegra, he ſhould not have de- , lern 
# creed it ſo, | caſes from 
| them. 
10 duler v. Duncombe, 1 P. Wms. 448. Sandys v. San ſys, Id. 707. Rereſby v. Newland, 2 P. 
0 Wat. 93. Raveybill v. Panſey, I. 1-9. Brome v. Berkley, JJ. 484. Evelyn v. Evelyn, 14. 


\ by. Hebblethwaite y. Cartwright, Ca temp. Talb. 31. $'anley v. Stanley, 1 Ark. 549. Hall 

þ „mt, 2 Atk. 354. Stevens v. Dethick. 3 Ark. 39. Lyon v Duke of Chandois, A 416 

5 Ce dall v. Rivers, Moſ. 398. Churchmap v. Harvey, Ambl. 35. Smith v/ Evans, Id. 633 
8 Connay v. Conway, 3 Br Ch. Rep. 267. 
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o er crots Remaindezs, oz thoſe azifing by Im⸗ 
7 plication and Conftruttion of law. 


mn þ 18 * laſt thing ta be treated of under this head is concerning = 
* 4 maindery ariſing by implication or eonſtruction of law, and there- 
n 15 i of craſs remainders. But theſe being already ſettled under the head 


4e * of Der iſer, as being allowable only in laſt will and teſtaments, I ſhall 
vile * pb them by.“ 


ha 1 8 a : — ; 1 | Page 331 

k bath bern ſeid) This doctrine, that there cannot be craſs remainders created berwren more 

* 3 perſons, ſeems exploded. The rule now ſettled is, that where they are to be raiſed be- 
l 


ſp, the preſumption ſhall be in favour of them; but where between more than tuo, it ſhall 
* 1 inſl them. But it being only a preſumption, it may in either caſe be rebutted by circum- 
heed hacer of plain, manifeſt intention. Ihe wordy ** in default » oe,” and a deviſe over of all the 
\ oftal Auer, eſtates, have been holden to raiſe croſs remainders. ipard v. Mansfield, Cawp. 802. 
| * v. Hill, iafra. Atherton v. Pye, 4 Term Rep. 710. Wright v. Holford, Cowp. 31. 8. 
ihe name o Wright v. Englefield, Ambl. 468. and by the name of Wright v. Lord Cado- 
1 br. P. C. 156. Holnies v. Meyuell ſepra. Marryatt v. Towply; 1 Ves. 102. The diſpo: 
of the courts to preſume againſt groſs remginders, argſe irgm their diſlike to the ſplictng of 


| Vez. 164. 5, 


{hiv clearly agreed,) (a) This doctrine is not corre Aly Nated, vor is i ſupported by the autho- 
® 0 which it appeals. Cioſa remainders, it is true, cannot ariſe in = deed by im | 
a Levingſton, x Ventr. 244. Doe v. Dorvell, 5 Term Rep. 521. but thay may be raiſed in 
oer they are limited in expreſs, though perhaps rather informal, terms. Doe v. Waine- 
den Rep. 427, Indeed, in executory articles. Lord Camden went farther; for in 
al: of articles upon a marriage to lay out the wife's fortune, to the uſe of all the children of 
28 as tenants in common and of their reſpective heirs, and for default of ſuch chil- 
Uther iſſue, to the uſe of the ſurrirox of the huſband and his wife; Ran 
; 2 i at 
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that there were croſs remainders. Twiſden v. Birt, Nolan's edit. of Stra nge, vol. 2, | 
% 8. C. Ambl. 664. by the name of Twiſden v. Locke. | ay vb: 


( Richard Holden). [Davenport x. Oldys, x Atk. 57%. Cowp. 799. Marryatt v. Townh,, 


DE. Vez.102.] 


ler. E. H. deviſed to his fix vieces to be equally divided between then 
Jackſon, ſhare and ſhare alike, as tenants in common, c. and of the ſeveral and 


- coram Lord 


Apſlcy, Tr. reſpective heirs of the body and bodies of all ſuch and every his fa 
11 G. 3. in nieces; and in caſe one or more of his ſaid fix nieces ſhould happen w 
Chancery.” die without iſſue of her or their bodies, then he gave &c. the ſhare d 
ny * . ſhares of her or them ſo dying without iſſue to the ſurvivor or ſurvivors df 
it. of 22 5 \ 

Strange ct them his ſajd fix nieces, ſhare and ſhare alike, as tenants in common! 
Reports, Oc. and to the ſeveral and reſpeQive heirs of the body and bodies of ſuch 
vol. 2. 970, ſurvivor or ſurvivors of them; and if all his ſaid nieces ſhould die without 
note{3), iſſue, then he gave, c. all che ſame manors, Dec. unto hia own right 
_ heirs for ever. It was admitted, that the original ſhare went to the fur 

vivors by way of croſs remainders, but it was infilted that the ſhut 

which the two Jaft dying nieces took by way of accruer did not fur. 


—_—_—— 


(M)“ Df veſted Remaindezs, and of the pazticular 

Ettate to W them in their Creation; hon 

long it mult continue; and when by Deter: 

« mination, Grant, or Refuſal thereof, the Rt- 

„ mainder is diſcontinued, barzed, or deſtroyed 
and when not. nn 


10 S to a veſted remainder, we are to conſider, 1/, The nature of 
66 remainder veſted, that there muſt be a particular eſtate to fi 
4e py it in its creation; wherein to conſider, ½, What eſtate is f. 
© ficient for that purpoſe, when it muſt begin, and how long it muſt 
* tinue. 2dly, When by determination, grant, or refuſal thereof, ü 


1 e 


« remainder is diſcontinued, barred, or deſtroyed, and when not; 2 


„ therein of the remedies for him in the remainder or reverſion by entf 
* action, or reſceit. 3dly, Where the remainder or reverſion 
* ſubje& to the acts or charges of the particular tenant, and where 
« how the charges of him in the remainder or reverſion hall 
- 166 e. 2 1 | 
It has already appeared what eſtate is ſufficient to ſupport cor 
vent remainders, and what not, As to remainders which veſt pret 
... « ]y, though there muſt be a particular ellate to diſtinguiſh them to be 
' +6 mainders, yet, as to ſupporting them, there needs none; dect 
they veſt ee and certainly as remainders in the perſon to wi 
« they are limited. And I find only one eſtate whereon it 1 held 
. remainder can depend; and that is an eſtate at will ; for if ſuch * 
« be, made with remainder over, the remainder is void. The 
«© ſeems, becauſe by the limitation over the will is inſtantly deterum 
and then the remainder cannot be good for want of a particular ei 
t whereon to depend; and in poſſeſſion it cannot be good, becauſe i 
s limited as a remainder, | 41 
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« A remainder may be limited upon a gift in frank - marriage either to Co. Lite. 
« the donees themſelves, or to a {tranger. But the diverſity taken in 2 
« the books is; that if the remainder be limited over in fee, then is the 2b. 19“ 
« fraok-marriage deſtroyed, and the donees have no eſtate- tail but only 
« for life; becauſe by the limitation over of the fee, the tenure of the 
« donor, which is inſeparable to frank-marriage, is deſtroyed, and then 
« the words of the gift carry but an eſtate for life. But, if the remain- 
« der were limited over in tail only, or for any leſs eſtate, yet the frank- 
« marriage continues ; becauſe the tenure by reaſon of the reverſion left 
u in the donor continues. 
« If one make a leaſe to A. for life, remainder to him for years; or Co. Lit. 
« tq B. for his on life, remainder to him for the life of B.; theſe are 54. b. 
„ good remainders, and both eſtates are veſted in H. for though he Dyer, 319 
« can have no benefit of the remainder to his own perſon, yet he may __ * 
« gwe, grant, deviſe, or aſhgn either eſtate, and a greater eſtate may 3 Leon. 22. 
# fupport a leſs, as in thoſe caſes, but not & converſe ; therefore, if one 
u makes a leaſe to A. for years, remainder to him for life, the leaſe for 
jeu is drowned. - - ECD 
« Another rule is, that the remainder muſt be limited and given out 
* 4 the ſame time that the particular eſtate is created; for otherwiſe the 
„ reverſion ſettles immediately in the leſſor or feoffor, and draws to it 
u the rents and ſervices, and then the-remainder limited after comes too 
„ne. Therefore, if one makes a leaſe for life, and after confirms his Do&. & 
« eſtate for life, remainder after his death to another, this remainder Student, lib. 
pid; becauſe the confirmation gave nv new eſtate to the firſt leſſee, or > ni 
# wy ways enlarged his old eſtate, but he continued tenant only for his pl. 4c. 5 
Von life, as he was before, and then the remainder cannot be good, Plow. 25. b. 
* berauſe it was limited after the particular eſtate had taken effect, 2 Roll. Abr. 
hereby a reverſion was veſted and ſettled in the leflor ; and as a grant 415. Pl. 8. 
* of the reverhion it is not good, becauſe not ſo intended, And ſome of 
the books add another reaſon that it cannot be good as a grant of the 
merſion, becauſe he was not party to the deed, and unleſs it be by way 
of remainder, none can take, but thoſe who are parties to the deed. 
but Littleton ſeems to reject this reaſon, where he holds, that in ſuch Lit, Se&. 
aſe, if the tenant for life accepts the deed of confirmation, the re- 553. Co. 
nander is thereby in him, to whom it is limited; becauſe ſuch ac- Lit. 317. 
aRance is an agreement and attornment in law of the tenant for life ; Plow. 160. 
tough without the deed be in remainder cannot maintain an action of Det, 126. 
nile, or have any other benefit againſt the tenant for life. But this 
nion ſeems rather to prove, that the deed operates as a grant of the 
to which attornment is requiſite ; for to a remainder there 
eds none, becauſe- it takes effet by the ſame deed, and at the ſame 
me with the particular eſtate 3 and therefore his advice is for him 
E have the remainder, to get another part of the indenture to 


* li the leſſor diſſaiſe his tenant for life, and after make a new leaſe Plow. 25.b, 
vhun for life, remainder over, this remainder is void; becauſe the Godb. 355. 
want for life is remitted to his firſt eſtate for life, which was long be- 
Pe remainder was appointed, and then, as a remainder, it cannot 
| bod, becauſe there * particular eſtate created at the ſame 
1 Wh it. 80, if the beir endow his mother, remaiader over, 
3 is void, though livery be made ; becauſe the dower 
Ration to the death of the huſband which: was before the appoint- 


„% ment 


Dot. & 
Stud. hb. b. 
e. 20. 1 Bro. 
253. pl. 45. 
A2 Koll. Abr. 
415. pl. 8. 


Cro. Car. 
478. 
Dyer, 126. 
Lu. ſect. 
+25, 


1 Lev, 38. 

Plow. 31. b. 

1 Sid. 83. 

301. 

1 Saund. 
149. 

1 Sid. 360. 

2 Keb. 341. 

Wade v. 
Buch. 


«© ment of the remainder. - But, if the leſſor diſſeiſe his leſſee for life and 
c make a leaſe to a ſtranger for the life of the firſt leſſee, remainder over, 


Co. Lit. 299. 


66 
6 
cc 
4. 
66 


der; becauſe, by the confirmation, the eſtate of 4. was enlarged and 


* verſion veſted and ſettled in the leſſor. 
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and then the firſt leſſee enter an] be remitted ; yet the remainder con. 
tinues good ; becauſe it was well veſted before the entry and reni. 
ter. | 

If a leaſe be made to A. for life of B., and after the leſſor confm 
the land to 4. for his own life, remainder over, this is a good remain 


made abſolute for his own life, which before was determinable 
the death of B.; and by ſuch confirmation a new eſtate being created, x 
remainder may be limited upon it, as it might at making the leaſe, Jy, 
if confirmation be to the tenant for life in tail, with remainder ove, 
this is good for the ſame reaſon z becauſe the eſtate for life is enlaryed 
to an eſtate in tail, upon which a remainder may be limited, as it m;ht 
upon the firlt making of ſuch eltate. 

„ So, if a woman be tenant for life, and the leſſor confirm the eftat 
of the huſband and wife for their two lives; this confirmation enure 
to the huſband by way of remainder for life, or, at leaſt, by way el 
increaſe and enlargement of the eſtate of the huſband, and the eſta 
for life of the wife continues diſtinct. But ſome call this a reverſion in 
the huſband, and not a remainder, becauſe the eſtate of the wiſe is 
not enlarged thereby; and this remainder did not paſs till after the te 


* A. copyholder for life, remainder to B. in fee: B. ſurrenders ths 
copyhold to the uſe bf 4. for life, remainder after his deceaſe to the 
uſe of B. and C. his wife for their lives, and the life of the longer liver 
of them, remainder to the uſe of the right heirs of B, It was argred, 
that this ſurrender to the uſe*of 4 for life was void; becauſe he had 
an eſtate for life before, and then the remainders limited thereon a 
void alſo; and then the ſurrender enures to the uſe of B. and his bein, 
as it was before, and C. took nothing by it- And though a leaſe to 4 
for life, remainder to B for the life of A. of lands at common lau be 
good, becauſe A. may forfeit his eſtate for life, whereof H. ſhall taks 
advantage and hold during the life of A.; yet it is otherwiſe in caſe 
copyholds ; for there the lord of the manor ſhall take advantage of tb 
forfeiture, and hold during the life of the particular tenant, and not l 
in reverſion or remainder: And fo here, the firſt eſtate being void, ü 
give A. any benefit, the remainder muſt be void too. On the otve 
fide it was argued, that if the eſtate limited to A. was void, yet the in 
ation to B. and his wife was good by way of preſent eſtate and f 
der of the remainder, as a grant of the reverſion cum poſt morten of 
tenant for life acciderit hath been conſtrued a good grant in preſent 
the reverſion ; and the words cum poſt mortem refer to the having 3 
land in poſſeſſion. So, here, B. and C. ſhall have the land for the 
lives in poſſeſſion after the death of A., as by a mediate ſettlewent, 
not by way of remainder, And ſo was the opinion of the whole ce 
as Saunders reports it; and that it was not good by way of mm : 
But Siderfin reports it to be held by three juſtices 200d way 
mainder : and the reaſon there given for it is, becauſe, lay they, © 
continuance of the particular eſtate in efe is not always neceſſary, = 
a rent be granted to the tenant of the land for life, remainder . 
is good. So, an eftate limited to an infant, remainder over, ro 1 
g Fall age diſagrees to the eſtate ſor life. 80, they dont 5 
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bolder in fee ſurrenders to the uſe of the lord for life, remainder 2 Roll. Abr. $4 | 
this is good. So, if tenant for life, and he in the reverſion grant 415. pl. 2. | 


copy 
1 over, : 8 a LINE 
« theireftare to the tenant himſelf for life, remainder over, this is good. 3. Pier, 


But quere, if theſe caſes warrant ſuch conſtrudion; for in the caſe of m 


« the rent, though between the parties it merges preſently in the land as chi, remain- 
ſoon as granted, yet, as to all ſtrangers, it bath continuance, and the der of the 

gagtee himſelf hath a continuing benefit by way of, e oneration of his dent no: 

; eltate therefrom. As to the caſe of the infant, though he refuſes at moos _ 

s full age, yet that ſnall not divert the remainder, which was once. well particular 

reſted by good title, but he in remainder ſhall enter preſently, as in his eſtates ſul- 

remainder upon ſuch refuſal ; becauſe there was a good eſtate to ſup- pended are ov 
nit in its creation. As to the caſe of the ſurrender to the lord, he ** 2 1 

hath benefit by actual poſſeſſion of the land during the eſtate thereby ſur- , mp Co Lit. . 5 

rendered, and may grant it out again for his own life, though, whilſt 298. a. con- 


tis in his own poſſeſſion, he cannot properly be called a copyholder 7, that it is 1 L 
| thereof, becauſe he cannot be ſaid to hold of himſeſf. And as to the _ and 3 
| at caſe, if it were barely by way of grant, it cannot be good, becauſe 4 hoc 4 f 8 


the freehold cannot paſs without livery; and if livery were made by the ſuſpen- 

rarol, it then amounts to a ſurrender of his eſtate for life; and a new ſion injudg- 9 

fate for life is created by the ſame livery, upon which a remainder ment of law i 

may be limited, as it might have been at ſirſt. But, if it were by deed 2 4 bY 

ud livery, it ſhould ſeem it cannot be good; becauſe then every one hooks hold © 6.4 

raſlng only his own eſtate, tue tenant for life cannot give an eſtate to the remain- 

himself; but by his joining in the deed and acceptance thereof, this der of a 

nay, 28 appears before, amount to an attornment, and then the grant, ne; 17 

8 to the other, will paſs the reverſion. But in the principal caſe, the eee 1 

ſurrender by him in remainder cannot paſs the reverſion, becauſe he has ner void for $ 

it not as a reverſion, but as a remainder. And for the ſame reaſon the the fame _ + 

xceptance of the particular tenant cannot amount to an attornment, (if ac = | 5 

| vere neceſſary, which, in caſe of a' copyhold being an eſtate at will 3 1 

ay ſeems not requiſite,) becauſe no reverſion is granted or ſurten- remainder 

Gered ; and then his eſtate continuing in all reſpects the fame as it was lies without 

oe the remainder, as a remainder it cannot be good, though by way *\*$'"g.the 
/ eſplees fn 


i preſent grant, to take effed in poſſeſſion after the death of A. it the particu- 


N. lar tenant. 


* 4. tenant io tail, remainder Bto . in tail: B. by indenture enrolled 4% fre. | 
br 201, bargains and ſells the lands, and all his eſtate, right, title, Ee. — 4g 2 1 
to C. during the life of A, remainder to the queen, her heirs and ſucceſ- Sir Hugh Ws 


kn. This remainder was held void; 1/, becauſe there was no par- Chamley's 
teular eſtate ; for the grant to C. was abſolutely void, becauſe it can caſc. 
wer take effect in poſſeſſion, nor can C. have any benefit by it, A. hav- IN 
lg ao eſtate tail therein, which is ſubject to no forfeiture to let in the + 
&wander, and his entry into religion, which is a foreign. poſhbility, 
ud againſt law likewiſe, ſhall neyer be preſumed. 2dly, B. having 
Fitted totum Aatum ſuum to C., left nothing in him to limit over, and 5 
erefore the remainder is yoid, either becauſe C. took nothing. and | 
4 remainder cannot be without a particular eſtate, or, if C. took 

in thing, he took the whole, and nothing remained to limit over to 

Pen; and, by conſequence, ſuch remainder is void. And as a 
of the reverſion it cannot operate, becauſe B. had no reverſion, 
remainder only. - 

aſband makes a feoffment in fee to the uſe of himſelf for life, re- Sit . 
Miner aher the. death of his wife to B., and dies; hen the wife diex; Get 
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« and if this remainder to B. was good, was the queſtion. 
« ſeemed to be of opinion that it was not; becauſe, during the life of the 


£6 


ze judgment was given. But it ſeems the remainder muſt be 
& and upon the wife's ſurviving her huſband became void; becauſe by hi 
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« Jaw to take, for life or years, remainder over, both are 8 
pl. 41 Roll. “ all theſe caſes, if ſuch eſtate were deviſed by will, be in 7 


and a difference was taken between a remainder at common law and 
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- The coun 


wife, it did not veſt: and admitting the wife had an eſtate for life by 
former conveyance, as the caſe in fact was, yet that could not ſu & 
remainder which was created at the ſame time with it. On oee he 


fide it was argued, that here was no contingency but a remainder veſted 


the ſtatute of uſes. This is the caſe verbatim as it is reported; but no 
contingent, 


death the particular eſtate was determined, and yet the remainder 
could not then take effect; and the eſtate of the wit by a former co 
veyance could be of no regard, if it had had continuance,” as it had ut 
being by the feoffment, divefted and put to a right. 

« My Lord Cote lays down for a rule, that when the particular eſat 


Vi 
and remainder depend both upon one title, there, the defeating of the fur 
particular eſtate is a defeating of the remainder alfo ; but, when the va at 
ticular eſtate is defeatable only,and the remainder by good title, th bel, 
though the particular eſtate be defeated, yet the remainder contin and 
good: as, if A. be leſſee for life, and the leſſor diſſeiſe him, and m bei 
a leaſe to B. for the life of 4., remainder to C. in fee; though A. ents ind 
and defeat the eſtate for life, yet the remainder to C, being on ale 
well veſted ſhall not be defeated ; for it would be unreaſonable, t Fi 
the lefſor ſhould have the land again, and contrary to his own lien term 
And in this caſe the remainder depends upon the ſame life it dd to th 
firſt, though that eſtate for life be in another perſon. And he the ale 
put alſo the caſe of the infant beforementioned, diſagreeing u f nie 
age. f , | « if 
wy If one grant a rent to A. for the life of B., remainder to the bein Na 
the body of B., this is a good remainder ; becauſe it takes effect we 
inſtant of the determination of the particular eſtate, as all remainde decaul 
ought, or during the particular eſtate. | Ger ws 
« If one makes a leafe to A. for the life of B., remainder to (. nn 
fee; A. dies; now till an occupant enters there is no particular ell nutte 
and yet the remainder to C. continues good, becauſe it velled Wade 
C. preſently by the firſt limitation; and the want of a tenant to ive 
firſt eſtate ſhall not vitiate the eftate to the ſecond, which was 


veſted. 
« If rent be granted to A. for life of B., remainder over; if A. d 
he in remainder ſhall have the rent preſently ; becauſe the eſtate for 
in the rent determined by the death of F,, and there can be 00 06 
pant of a rent. But Telverton holds, that in the caſe of tertenants 
ſhall have lands during the life of B. diſcharged of the rent, and 
ſufficient to ſupport the remainder. ; 
If one grant a rent to the right heirs of J. S. who is then linng, 


mainder over, this whole grant is void; for J. S. cannot have! 

during his life, and fo there is no perſon to take the particular e el. 
and without that there can be no remainder; and therefore that 1s ſeiſe 
wiſe void. 80 if a leaſe be made to J. S. for life, where there ben y 
ſuch perfon, remainder over, the whole is void for the ſame reaſoo. * if; 


if a leaſe be made to a monk, or other perſon, who has E 
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ate, and 4. refuſe, yet B. ſhall not have the remainder preſently, be- 36 
cauſe here he hath referred the eſtates to be made by the rules of the (6). 357. 
common law, and therefore they ought to be purſued. But guære in (13). 358. 
theſe caſes if the eſtates ought not to be made to A. purſuant-to the (19). (25). 
will, which, though he refuſe, will, nolens ⁊ olens, carry the eftate to Bhs "a 
tim with remainders over, and then, if he after refuſe to take ſuch eſ- . 5 
ate. the reminder will velt in poſſeſſion preſently. But it is likewiſe Fuller. 
held, that if a deviſe be to A. for five years, remainder to B. in fee, 

ud A. die in the lifetime of the deviſor, that this ſhall deſcend to the 

teirs of the deviſor in the mean time, till the five years are paſt, 

nd then B. ſhall have it, as by a new original deviſe. But guere in 

ll caſes of wills, ſince the intent of the party is to be the principal guide, 

In appears that the remainder is not to take effect till ſuch a de- 

termioate future time, why ſhould it not in the mean time deſcend 

to the heir at law, and fo of the uſe, and when the time is expired 

ale effect in the deviſee in remainder as a new original executory de- 

ne? 


remainder to B. in fee; this remainder to himſelf is void; becauſe 3 
we can give lands to himſelf and yet the remainder to B. is good, 566. 50. 
cauſe there is a particular eltate to ſupport it. So, if the firſt remain - Godolph. 

ber were to a monk. or other incapable perſon, remainder over, this laſt 359- (20) 
ſemainder is good, and ſhall rake effect in poſſeſſion, upon the deter- 2p "97s 
mation of the particular eſtate, without any regard to the meſhe re- 1 Bro, tit. 
wunder, which was void. But quere, if there be not a diverſity be- Eſtates. pl. 
een ſuch remainder limited to himſelf by fine ; for ſome of the books 23: 66. 

to hold it good by eſtoppel in ſuch caſe ; but how that can be I do 7 *. "mug 
t now ; for eſtoppels are generally to conclude the party to his pre- 32. 45 14. 


4.0 ce, when he does a thing, or grants an eſtate he had no right to; 2 Mod. 
for * having ſo granted it, he ſhall not afterwards be admitted to invali- 20.1 Leon. 
50 0c und make it void, by ſaying he had no power to make it. 195, 196, 


Another diverſity is between a feoffment to uſes, and a covenant to bo hi 1 


Wd ſeſſed to uſes; for if one makes a feoffment in fee to the uſe of . 3 

lk, remainder to the right heirs of J. S., who is living, here, the Mo. 195. 

Wunder paſſes out of the feoffor preſently. and is carried into abeyance 520. 

te death of J. F. ; becauſe by the feoffment he departed with the Plosd 207, 
i eſtate, and left nothing in him. But, in caſe of a covenant to | * 
ſriſed to uch uſes, nothing paſſes out of the covenantor, but what 2 Lev +7. 

d reſt in the covenantees. 2Mod. 209. 
o if a feoffment be to the uſe of A. for life, remainder to B. for life, Ld. Paget : 
C. in fee; if A. refuſe, B. ſhall take his remainder in poſ- * 
| but upon a covenant to ſtand ſeiſed, if A. refuſe, B. 
has preſently, but the covenantor himſelſ ſhall retain it during the 

2 KK 0 Jue, 
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„ ſideration of long acquaintance to ſtand ſeiſed to the uſe of 4. f 


5 becauſe it is the conſideration that draus out the uſe, and that | 
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« life of J. So, if the firſt eſtate were void, as à covenant in om 


« life, and after his death, in conſideration of conſangrinity, y 
« the uſe of B. in tail or fee; here the firſt eſtate is void for want of 4 
& ſufficient conſideration to raiſe the uſe to J. Yet B. ſhall bare u 
&« uſe till the death of J.; but the covenantor ſhall retain the land 
& during the life of 4. The reaſon of which diverſity is, that in cab 
« of the feoffment he diveſted himſelf of the whole eſtate, and ther 
* fore apainſt his own folemn livery can have nothing further there & 
© and the feoffees being only inſtruments, through whom the ef 
& were to pals over to others, were to have nothing to their wn of * 
« And ſince A. refuſed, B. mult take in poſſeſſion preſently, bu i 
« no other can have it. But, in caſe of the covenant to ſtand (eif 
er the uſes being en ecutory and to ariſe out of the poſſeſſion of th: 
« yenantor, if one refuſe, or the uſe limited to him be void, yet th 
© cannot carry the poſſeſhon to the other ſooner than was intended 


« the terms of the covenantor himſelf begins not to operate as 20 
© fideration till after the death of A.; and the conſideration for ex 


Lad 


14. Pagets eſtate was ſeveral and independent. So, in the principal caſe ; the 2g; 


cafe, ub, ep. A. covenanted by indenture with B. and C. that in conhideration 


term was net © there, though the term had been void, yet the remainder | 
inthe book c got have taken place till the 24 years ran out by effluxion of 


unobſerved. a becauſe each eſtate was executory, and to ariſe out of the el 


9 Co. 107, 


« with the rents and profits ſhould pay his debts, and ſuch other f 
of money as he by his will ſhould appoint, he and his heirs ho 
&« ſtand ſeiſed to the uſe of B. and C. for 24 years; and aſter the e 
« or expiration of ſaid term, then to the uſe of D. his ſon in tail, 
„ Then A. is attainted of treaſon, and it was adjudged, 1/, tha: 
« limitation to B. and C. was void for want of conſideration; dec 
« they were ſtrangers to the payment of his debts, and were w 
<« them. out of the rents and profits of the land limited to them, wn 
« was no conſideration on their part, and therefore could raiſe 50 
„ to them, as it would, if they had been made executors, ot 


Mo. 195. © to have paid the debts out of their own eſtates. 24, It was 

contra; but et judged, that the limitation over, being after the end or exp" 10 
ä ono &« of the term of 24 years, and this term (which excludes the inter 
. ence upon © the land) being void, the uſe ſhall ariſe to D. in remainder pref 

the word © But, if it had been limited after the end or expiration of the 24 Wt . k 


i the covenancor upon diſtin conſiderations; 3 

« If copyhold land be ſurrendered to the uſe of f. for life, 
« der to the uſe of B. for life; if A. commit a forfeiture, ot 
« B ſhall not enter till his death, but the lord ſhall enter, and 
« during the life of 4. So, in ſuch caſe, of a ſurrender to the 
« B. ſhall not enter till A. s death, becauſe his eſtate is by the 
« and is not to begin till after the death of A., and no incident 
„ common law which veſts it ſooner belongs to ſuch eſtates witho? 
« cial cuſtom; and then the lord, from whom all theſe copybol 
« pinally moved, ſhall take advantage of ſuch forfeiture, 

farrender, as 2 benefit not originally departed with, when i "y 
« out the lands. So, where A., B., and C., copyholders for 4 
„ ceſkvely ; A. takes a conveyance from the lord of the © 
« ipheritance ; this does not direſt the remainders to L 3nd C 
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« yet they cannot enter till the death of A.; becauſe the cuſtom was 
« {o, though the eltate for life of A., as copyhold, was enfranchiſed 
« ne. ; 

74 limits an eſtate to the uſe of himſelf for life, remainder. to 1 Leon, 
« his executors for twenty years, remainder to B. in tail; A. is at- 196-7. 
« ainted of treaſon, ſo that he can make no executors by which che; Less. 2 
remainder io them is become void; the remainder to B. ſhall take Moor, roo. 
« efe& in poſſeſſion preſently, without ſtaying until the years run out Dyer, 3 
« by effluxion of time. So, if the remainder had been to the admi. Cranmer's 
„ niſtrators of A., which had been merely void for the time interven- . 
s ing after the death of 4. till adminiſtration granted ; in ſuch caſe, 
s the remainder to B. ſhould veſt ia poſleſhon preſently upon the at- 

; tainder of A.; becauſe the intermediate remainder being void, the 
„all remainder did then depend immediately upon the particular eſ- 
6 tate, and upon determination thereof takes effect in poſſeſſion. 

„ Huſband, ſeiſed of lands in right of his wife, makes a feoffment plowd. 114. 
in fee to the uſe of himſelf and his wife for their lives, remainder to Amy 
; the uſe of C. in tail, or in fee, and dies: the wife refuſes the ef. Townſend's 
tue limited to her by the feoffment, and brings a cui in vitd, not 3 
malt the heir of her huſband, but againſt C. in the remainder ; ”m 
« which proves, that upon ſuch refuſal the remainders being by way of 

clue executed by feoffment veſted preſently in C. 

We come next to confjder by what means remainders or reverſions 
| my de diſcontinued, barred, and deſtroyed, and by what not; 

and therein of the remedies for him in the reverſion or remainder by 
entry, action, or receit. And here it will be neceſſary to diſtinguiſh 
between the acts of the tenant in poſſeſſion ſolely, and the acts of the 
tenant in poſſeſſion jointly, or with the concurrence of him in the 
remainder, or the reverſion; the acts of the tenant in poſſeſſion 
ſolely, or ſuch as are done or ſuffered either by the tenant for life or 
years, or by the tenant in tail. And of theſe, ſome only diveſt or 
' diſplace the remainder or reverſion, but make no bar or diſcontinu- 
ance: ſome both diveſt and diſplace the remainder or reverſion, and 
allo cauſe a bar or diſcontinuance : and ſome neither diveſt nor diſ- 
place the remainder or reverſion, and by conſequence make no bar or 
Gſcontinuance. 
As to the firſt—if tenant for life or years of lands, houſes, or Co. Lit, 
her things which lie in livery, make a leaſe for life, a gift in tail, 252. a. 
i a feoffment in fee, levy a fine, or ſuffer a common recovery there- ap __ 
«; theſe acts divelt and diſplace the remainder or reverſion, but 2a. b. ; 
make no bar or diſcontinuance ; for he in the remainder or reverſion Cro. Car. 
* enter preſently for the forfeiture. But in caſe of the fine, if it 157. 368. 


vith proclamations, he in the remainder or reverſion muſt enter Pod —4 


nis five years after the fine levied, elſe he is barred during the 2 
iſe of the tenant for life; but after his death, he has other five 1 Leon. 2g 
Fan to make his entry, within which if he does not enter or claim 214* 2'nſt. 
® is then barred for ever; becauſe his remainder or reverſion N 
A placed and turned to a right, the operation of the ſtat. 4 Hen. Saundet, 5. 
pon the fine bars ſuch right, if no entry or claim be made with- Tucker, 
a ire years; and here being two ſeveral rights, one to enter pre-? Eliz. 
for the forfeiture committed in levying the fine, and the other Jones's caſe 
u the death of the tenant for life, when the title of him in re- — 2 

2K 2 * mainder Co. 78. 

: 2 Browal. 

157% Ms. 


* 
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and 1 Keb. “ remainder or reverſion falls into poſſeſhon, the words of the fas 
249. 543- © have been expounded to give five years for the reſpeclise 
. of theſe ſeveral rights. But, in caſe of the feoffment or comma 
x Chan, * recovery, if there be no fine, he ia remainder or reverſion may a. 
| Caſes, 279. © ter at any time either during the life of the tenant for life by reaſoa 
I Leon. 40. 4 of the Nee or at any time after his death in right of bu w 
„ mainder or reverſion. I 


3 Co. #7: x Leſſee, for years of ſome lands, and of others at will, and u 


G44 others by copy of court roll, having alſo lands of inheritance in the 
„ fame town, leaſes all to J. for life; and then levies a fine to 4; der 

. « of ſo many acres as included all the lands. Five years paſſed, | 
« himſelf all the while continuing in poſſeſſion, and paying the rent fee 
the leſſor. A. dies; the leaſe for years expires: it was held } « | 


« all the judges of England, except two, that the original leſſor mn 

not barred: 1//, Becauſe without making ſuch leaſe for lik, th 

« leſſee for years, at will, or by copy of court roll, could not H «ni: 

& levied ſuch fine to bar his leſſor by the intent of the tat. of 4 Ha, 7 of 

. 2dly, Though fuch leaſe was a diſſeifin and turned the reverſion « „„ 
the leſſor to a right, yet being made by fraud and covin, that fu 
Sir T. „ tute never intended to eſtabliſn ſuch fines. And it has now bee 
Raym. 219. & adjudged, that if leſſee for years makes a feoffment, and lerie 


2 &« fine, and five years paſs, the leſſor ſhall have the other five ye oF 
2 Lev. 52, after the term expired to enter or make his claim, as well as whe wed 


3 Keb. 37. © leſſee for life makes a feoffment, and levies a fine; for in tha gde 
hue * he may have a writ of entry in conſimili caſu preſently, as here he na 
Jancred. have aſſiſe, and therefore this differs from the caſe put in Marge ir re 
" %_Podger's caſe, that if leſſee for years be ouſted, and he in reretſ | 
« difſeiſed, and the diſſeiſor levy a fine with proclamations, and | | 
&© years paſs, the leſſor is for ever barred, becauſe his right firlt be 
% upon the diſſeiſin, and diſſeiſor comes in without the conſent of f 
4% leſſee for years; and therefore if he can defend his poſſeſhon Mar 
„years, he ſhall hold out the leſſor for ever, who by not puff 4. 
.* his right within that time hath let in the fine which works the | 
« by force of the ſtatute : but in this caſe all is tranſa&ed by the me: 
* and with the privity of the leſſee, who is truſted with the pollethd v7 
« And though in Farmer's caſe there were many notorious circu * 
& ſtances of fraud, yet it does not follow but that the law is the { ; 
« where no ſuch evidence of fraud appears. And it would be of d 
« gerous conſequence to men's inheritances if it ſhould be other J. 
% But, where tenant for life is diſſeiſed, and the diſſeiſor levies 2 
«© there, the right of bim in the remai:der or teverſion does not be 
© till the death of the leſſee, as it does, where the leſſee for life bi 
4 ſelf levies a fine, or the leſſee for years makes a feoffment and 
« a fine; in which caſes, if he ii the reverſion or remainder 10 
be compellable to enter within the firſt five years, then, if the ke the 
for life or years ſhould have charged or incumbered the land, * | 
« would hold it charged during the continuance of the particular el ale 
« in right. And the reaſon of the forfeiture in theſe caſes being 
breach of truſt committed by the tenants in poſſeſhon, it n feat be 
„ble he in reverſion or remainder ſhould have the ſame benefit 10 4 tee 
* it is committed by a tenant for years, or where by a tenant for I | 
<< poſſeſhon. Quere, if the law be the ſame on fine levied by copy wy; 
er for life or years; for if one oulls the copybolder, dus u 


U 
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i ſein to the lord, and both he and the copyholder on fine with pro- 
damations, and five years, ſhall be barred for their ſeveral inte- Leon. gg. 


« If tenant for life and a ſtranger levy a fine come ceo, &c, to him 2 Lev. 202, 
> the remainder for life, who accepts it; this is a forfeiture of both x 
their eſtates; the one by giving, and the other by accepting, ſuch 3 hog of, 
doe, which paſſed a greater eſtate than both of them had; and there- „, Abel. 
fore the remainder-man in fee may enter; becauſe both are eſtopped 

the fine. It was urged, indeed, that this was only the ſurren- 

ker of the firſt tenant for life, and could be no eſtoppel, becauſe 
u intereſt paſſed ; but the fine purports the contrary, in giving a 
fee, and therefore eſtops the parties to lay againſt it. 5 
« If there be A. lefſee for life, remainder to B. in tail, remainder 1 Roll. Abr. 
o 4.in fee; B. and 4. make a feoffment in fee to C., this diveſts 854. pl: 5. 
the remaindes to B. and his own remainder likewiſe; but B. may Sar y 5 
ener for the forfeiture, becauſe his remainder hinders the cloſing pl. 3. . 
of 4.'s two eſtates, and then his eſtate for life, which was diſtinct, 
„ by the feoffment, forfeited and gone, But in this caſe, if 4. 
had made a leaſe to C., who afterwards makes a feoffment in fee to 
D., and then 4. had releaſed all his right to B., this had been no 
kr{-!"ure to entitle B. to an entry; becauſe A. did nothing to take 
wt the remainder from B., but the wrong and diſſeiſin was done im- 
nediately to H. himſelf, and his releaſe paſſed anly his own right 
whoa: affecting B,'s remainder, 
# If leſſee for life makes a feaffment in fee, he in the remainder 1 Roll. Abe 
« reverſion, be it for life, or in fee, may enter for the forfeiture ; 858. pl. 3. 
pd if he in the firſt remainder does not enter, he in the ſecond or 213+ 15. 
turd remainder may enter to the uſe of the others, and by reaſon 
# is own intereſt; and ſo may the iſſue or heirs of any of thoſe in 
minder after their deaths; for the feoffment diveſts their ſeveral - 
manders, and gives them title of entry in their turns. | 

4. copyholder for life, remainder to B. for life, 4. accepts-a bar- 9 Co. 104, 
uw and (ale of the freehold from the lord to him and his heirs, and —— ; 
ben levies a fine with proclamations with five years; then 4. dies. — 
vas adjudged, that B. may lawſully enter, for the acceptance 2 Browul. 
aß the freehold from the lord did not diveit the remaindec to B., 134. 183. 
4. was only paſſive in it, and accepted that which was lawful Meſme caſe, | 
kim to take, and for the lord to grant; and then the remainder?” 3 
J. not being turned to a right, the fine could got attach upon it. Ticker. 0 
a thouph, as between the lord and A., the copyhold was deter- 
ind entranchiſed by the acceſſion of the freehold ; yet. as 
4 it ſtill continued copyhold, and then the fine levied of the 
ſold by 4. could not bind the copyhold of B., unleſs it had been 

to a right, any more than a = levied of land ſhall be a bao 
de rent iſſuing out of it; and B,'s remainder by the cuſtom not 
No take effect till after the death of A., he cannot enter ſooner, 
ale advantage of the forfeiture. But, if ſuch fine had been levied. 
Ihe death of A. and then five years bad paſſed, this had bar- 
be remainder of B. becauſe then his title came in poſſeſſion. 
"Kant for life, remainder to B., remainder to C. in fee: B. Leon. 46, 


Au poſſeſſion levies a fine come ceo, &c. to a firaager ; A. dies. Braybraok's 
1 yreed by the whole court, that by that fine the remainder <#e 
a dot touched, or diſcontinued : but becauſe B. had done — a 
: * m | 


U 
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4% much as in him lay for the diſpoſing of the fee-ſimple by che ße, 
«© and had taken, that upon him, the ſame amounts to a forfeitgre, 
10 05 of this caſe, how B. could be in poſſeſſion unleſs by diff 
«of A., and then that diſplaces all the remainders, and turns then 
„ to a right, which right, as to his remainder, being but for life, u 
Co, Litt. „ forfeited by the fine, as it would be by a feoffment in Sch ci 
| 251. b. « though the fine or feoffment cannot touch or diſplace the remains 
« der in fee, that being diveſted and diſplaced before. But, if the 
«© fine were levied by B. being in poſſeſſion of a remainder," a am. 
«© mainder only, then indeed it does not diveſt or diſplace the rem. 
«der in fee, and yet amounts to a forfeiture ; as a fine levied by t. 
* ant for life of rent, common, tc. or other things which lie in gm 
% would be. Wherein the fine differs from a grant by deed, thoup 
os The: , it be enrolled; for ſuch deed of things which lie in grant geist 
zer b. © diſplaces the remainder, nor amounts to a forfeiture of the parti 
en (4 lar eſlate. Quere the reaſon of the diverſity. * 
Co. Litt. A right ot a particular eſtate may be forfeited ; and he who bach k 
232. a. aqa right ofa remainder or reverſion may take advantage thereof: a 
2 55, „ leſſee for years be ouſted, or leſſee for life be diſſeiſed, and levy a 
F diſſeiſor, or a ſtranger; or, if the leſſee for years bring an alin 
or the leſſee for life a writ of right, accept a fine come ceo, xc. d 
« ſtranger; theſe are forfeitures of their ſeveral rights, for which he vi 
«© hath but a right of remaiader or reverſion may enter preſently upon 
« difſeifor.* 1 ö 

Cont At the common law, if lands were given to one for Jife, remain 
a. 362, to another in fee, and a ſtranger brought a feigned action or fra 
2 Inſt. 345- © againſt the tenant for life, who ſuffered judgment to go againſt hin 
Co, 88. 4 default or confeſhon, without praying in aid of bim in the remaind 
nia 44- « this diveſted the remainder, and turned it to a right. And jet be 
2 Leon, 64. the-remainder had no remedy to recover it, unleſs he were once ft 
Leon. 129. *© as by entry upon the tspant for life before ſuch recovery; in 1 
Boqth, 151. % caſe, after his death, he might maintain a writ of right þgainſt the 
8 ut. coveror upo e ſuch ſeiſin. And whether any formedon in remainder 
Forfeit, 3. in ſuch caſe, the books are not agreed. But if ſuch feigned 2. 
Co. 15. were brought againſt tenant for life, and he let judgment go by del 
39. or confeſſion, whithout praying in aid of him in the reverſion, ths 


17 3: ws « 2 forfeiture of his eftate for life. And yet he in the reverſion bn 
„ other remedy but by a writ of right. The reaſon ſeems to be, the wiſe 


Aff. 2.22, ** dit which the law gave to ſuch recoveries being had in courts of rect 
Aſſ. 31. © and becauſe, for ought appeared to the contrary, the demand 
| 2 ow might have good title to the land; and therefore the law would 
151,094 « ſuffer ſuch recoveries to be impeached, but in an ation of ao b 
* nature, as the writ of right was. There were likewiſe other? 
„ record by the tenant for life or years, which amounted toafo : 
© of their eſtates; as, if tenant for life in a feigned pace mm 
e againft him pleaded in chief, youched, or prayed in aid o in 
« or in a writ of right. So, if in a writ of entry in egſi pry 
“ ſtranger, ſuppoſing the reverſion to be in. bim, the tenant for lite 
« feſs the action; or in waſte againſt him by a ſtranger plead null 
4 ſo, if leſſee for years being ouſted bring aflize or loſe in 2 fl 
bring error for error in the procels; theſe and ſuch like are 3 
« forfeitures of their eſtates. But, whether he in the reverſion or rem: 
* might enter, or were driven to his writ of right, or what over 
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be bad, does not ſeem clear from the books: but the caſes where the 
* tenant for life loſt in a feigned precipe by default or reddition, chat is, 
„ confeſion, being the moſt frequent, and the proſecuting the writ of 
9 right by thoſe in remainder or reverſion” being both tedious and expen- 
« fre, the firſt ſtatute that provided remedy in thoſe caſes was the ſtatute 
of VV. 2. c. 3., which gives power to him in the reverſion to come in be- 
fore judgment, and pray to be received to defend his right; or, if he 
dd not come in, and judgment was given by default or reddition, then 
the Ratute gave him the writ of entry ad communem legem againſt ſuch re- 
i coreror after the death of the tenant for life, wherein he might ſet forth 
his title ; and if the tenant could ſhew no better title than only the re- 
covery, that ſhould not avail him, So, where the recovery againſt 
the tenant for life was by nihil dicit, this being an equal miſchief was 
ulen to be within the ſame ſtatute. And ſo was he in the remainder 
3 well as he io the reverſion. But where the recovery was upon feint 
or feigned pleading of the tenant for life, this, not being within the 
ſtuute, was remedied by 13 R. 2. c. 17. which gives reſceit likewiſe in 
that caſe. But, to elude the force of this ſtatute, the tenant for life 
would contrive to have the precipe and recovery againſt him carried on 
ſo ſecretly, that he in the reverſion or remainder ſhould have no no- 
tice of it time enough to pray to be received, and then, if the recovery 
were againſt him upon feint or falſe pleading, this not being within 
the former ſtature of /. 2, or remedied by this of R. 2. otherwiſe than 
by giving reſceit, which by ſuch ſecret recovery Was preſented, he in 
the reverſion or remainder hath no other remedy than what he had at 
common law before either of the ſtatutes ; therefore, to obviate this 
miſchicf, another ſtatute was made, 32 H. 8.c. 31., which makes 
wid all recoveries had by affent of the parties againſt tenant for term 
of life, unleſs it were by good title or the aſſent of him in the remaindey 
orreverſion. But the tenants for life found a way to get out of this 0! 
ſaute likewiſe, by making a feoffment in fee with warranty, avd be- 
fore ke in the remainder or reverſion could have notice to enter for 
the forfeiture, would \cauſe a precipe io be brought agaioſt the feoffee; 
ac come in themſelves by way ot voucher; and ſo the recovery, not 
being againſt the tenant for life, as the ſtatute ſpeaks, was out of the 
kaute, and remained at common law. Su, if ſuch tgoant for life was 1 Bend. 134. 
in diſſeiſed, and a precipe brought agaigſt the diſſeiſor by covin, and pl. 1904 
de vouched the tenant for life, and ſo a recovery was had ; this like- 15. 
vic was out of the ſtatute 3 for which reaſons this ſtatute, being de- 
ſefive, was repealed, and another ſtature, made, 14 Elin. c. 8., 
wich makes void all recoyeries by agreement and covin had either 
z inſt the tenant for life bimſelf, or where he comes in by way of 
wacher only, unleſs he in the reverfion or remainder aſſent of record, ©, Liet 
n. upon voucher, aid prier, or reſceit. But if recovery be had 362. a. 
yaoſt tenant for life without conſent or covin, though without title, 100. 15. 
un civeſts the remainder or reverſion, ſo. that they cannot enter wich- 
nu of the ſlatutes, but remain yet at common law. And all theſe 
ies extend to all ſorts of tenants for life. | x 
4. tenant for life, remainder to B. in tail, remainder to C. in fees, Co. 4 


la n ws adjudged a forfeiture, for which he in the remainder might ry 2 
| «"eoter” 


f 


4. by indenture inrolled in Chancery bargains and ſells the lands to Mo.pl.423. 
d, and his heirs, and then D. ſuffers a common recovery with youchw 2 Leon, 60. 
"of A. before the ſtatute 14 Elia. and execution was had thereupon; 4 Leon. 123, 
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70 Co. 1 II \preſently without aid of any of the ſtatutes; for a common re, 


| EC ma covery is but a common aſſurance or conveyance, and, it no uſe be 1 

4 5 Co. 0. declared, ſhall be to the uſe of tenant for life. Ard by the proceed. 1 
Sir William 10gs in it zonflat curie, that the recoverer hath no title. And the fvin 

Pclham's « of execution, which is but in purſuance and concemplation of the fit 10 

caſe, n t, cannot be any bar to the entry of him in the remainder or rever. 0 

« ſion, Note; where tenant for life bargains and ſells lands to 4. and 1 

& his heirs, and after levies a fine come ceo, &c. to A.; this was held x 1 

forfeiture of the bargainee, not of the bargainor, who at the time of « | 

1Leon.264. © the fine, which alone made the forfeiture, had nothing to for- « | 

KW feit. 5 * 

Cro. Eliz. 4 tenant for life, remainder to B for life, B. reciting, that be G 

Fab. How %, had an eſtate in fee, levies a fine come ceo, &c. to a ſtranger, who 1 

0 „ brings quid juris clamat againſt A., and A. makes default, and there of 

% upon judgment was, that he ſhould attorn, which he accordingly did "d 

« And the court held, that his eſtate for life was not forfeited becauſe 1 

the attornment was by compulſion of the court upon his default of - * th 

pearance, and not voluntarily. And there two juſtices held, that the re 

, eſtate uf 4. was not forfeited by the fine, becguſe this made no di. * he 

© continuance, and nothing paſſed by it, but what he might lawfully " de 

grant. But two other juſtices held the contrary, and that it is not the * fo 

«. diſcontinuance: only that makes the forfeiture, but where he doth ary 6 

_ 4 thing in a court of record whereby his will appears to difinherit him it n 

4 the remainder or reverſion ; as, praying in aid of a ſtranger, c. And " ve 

Es ** this ſeems the better opinion. For attornment in paiz to the grant of © 

if 17 80 * {tranger works no forfeiture ; but attornment of record does, wheret 1 

2 Leon. 64. uid juris clamat the tenant for life comes in, and ſubmits in court u ' fat 

66. 4 Leon.“ attorn. But the attornment in the principal caſe being by judgment of der 

129. 132» „the court upon the default makes the difference. | By 

Mo. pl. 108. In quid jurit elamat the tenant ſays, that he holds in tail of the gi ren 

 «- of one A.; the plaintiff ſays, that A. ne dona put: and upon iſſue hs 

vas found for the plaintiff. And Broton held, that the plaintiff migh pin 

«enter preſently, becauſe by ſuch claim the tenant for life had forfenet 90 

% his eſtate; but whether the plaintiff ſhould upon the verdict have ju 2a 

ment to recover the land. was the doubt. 11 


Walen In an aſſize of freſh force by A. againſt B. and C., it was found ole 
Dixe's caſe 4 that one D. was ſeiſed of the lands in queſtion, and by indenture mac 
Moor, 21. 4% @ [eaſe for three years to B. at ſuch a rent; and after by indenture i 
en e rolled, bargained, and ſold the reverſion to the plaintiff 4. asd his het 
| « who after, for rent arrear, brought debtin C. B. againſt B., and | 
«+ pleaded, that after the ſaid leaſe, and before the grant to 4. 4. 

/ « deed inrolled according to the cuſtom, bargained and ſold to hit 
upon which they were at iſſue. ' And if this was a forfeiture of B. 

« leaſe! was the queſtion, on which the jury doubted, and referred i 
the court t and it was adjudged to be a forfeiture. | | 
« -It-would be too large a field here to enter into all the caſes and « 

« yerſities wherein the particular tenant ought to pray in aid of or von- 

« him in the reverſion or remginder, and where he in the re | 

«+ remainder may pray to be received, and where not; and what acts 
1 the particular tenant ſhall amount to a forfeiture, whereof and . 
be in the remainder or reverſion ſhall take advantage, me * 
6 — He. theſe being large enough to make diſtinct heads of t 
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I ſhall proceed therefore to the ſecond diverſity, to ſhew what acts of 
« the tenant in poſſeſſion make a diſgontinuance or bar of the remainder or 
10 reverſion, and what not. | | 

« [ftenant in tail in poſſeſſion of lands, houſes, or other things, which Co. Litt. 
« lie in livery, make a ſeoffment in fee, a gift in rail, or a leaſe for an- ke” ” 
« other man's life, or levy a fine thereof; theſe acts diveſt and diſplace * Cc 
« the remainder or reverſion, and amount to a diſcontinuance ;, for avoid- 
„ing whereof, after the death of the tenant in tail without iſſue, thoſe in 
« reyerfion or remainder are put to their formedon, and cannot enter; be- 
« cauſe then the 'alienge might Joſe the benefit of the warranty annexed 
to ſuch alienation. | | 

„So, if a man ſeiſed of lands in tail, in fee, or for life, in right of Co. Litt, 
% his wife, made a feoffment in fee, a gift in tail, or a leaſe for another 320. 


343- 68 


4 death ſhe could not enter, but was driven to her cui in vita; for the 8 Co. 71. 


fiſeguard of the warranty that might be angexed to ſuch alienation of 
% the huſband made a diſcontinuance of the wife's eſtate-tail, and of the 
* reyerion or remainders depending thereon, for avoiding whereof after 5 
ger huſband's death ſhe was drivey to her cui in vita, and after her 
* death without iſſue, thoſe in remanider or reverſion to their ſeveral 
* formedons. 4 | 
„So, if in a precipe brought againſt the huſband and wife of the 
nie s lands. the huſband Joſt by default, reddition, or nibiſ dicit, if he 
# yereſciſed for life, or io. tail, in her tight, ſhe was driven to her cui in 
| ritg after his death; but, if in fee. then ſhe had no other remedy, but 
unt of right after his death. Which laft caſe was remedied by the 
bunte of W. 2 c. 3. which gives her a power to come in and pray to 
dereceived before judgment, or to bring her cui in vita after his death, 
but for an effectual remedy both for the wife and thoſe in remainder or 
merſon againſt all alienations of the hyſband ſolely or jointly with 
ws vite, except it were by fine or common recavery, wherein both 
pided, and as well of lands gives tq them jointly during the coverture, 
uk lands whereof the wife was ſolely feiſed ; and alſo for remedy 
yanſt all recoveries by default, reddition, niþil dicit, or feint pleader 
« the huſband, the ſtatute of 32 H. 8. c. 28. gives the wife, and 
ole in remannder or reverſion, power to enter jn their ſeyeral turns; 
ud ſo it does to their ſeyeral iſſues or heirs, notwithſtanding any. fine, 
kofment, or other act, made, done, or ſuffered by the huſband only. 
Aud yet, if the huſband and wife joio in a feoffment of the wife's 
lads, this being in effect the feoffment of the huſband only is within 
be relief of the eſtate, ſo, if the lands were given to the huſband and 
we ud their heirs during the coyerture, all acts of the huſband to de- 
* eltate are equally provided againſt by the equity of this act, 
the wife had the ſole ſeiſure thereof, But, if the huſband levies 
"re with proclamations of his wife's lands, and dies, the wife or her 
0 enter within five years after his death, and thoſe in remain- 
* 58 within five years after the death of the wife without 
4 tle they will be barred by another ſtatute, viz. 4 H. 7. for ſuch 
males a diſcontinuance of the wife's eſtate, and of thoſe in re- 
or reverſion at common law, And though 32 H. 8. aids the 
Mace by giving them an entry, yet it does not take away the 


vdich is wrought by their laches upon the other ſtatute, Alfa - 
' 66 the 


„ man's life; this diveſted the wife's eſtate, ſo that after her huſband's Iuſt. 34% 
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only divelts and diſplaces the eſlate- tail, and all remainders and revert, 
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fike's caſe 


value. And though the huſband ſurvived, this will not mend the al 


« ſeiſed by force of the tail. 


the huſband only who vouched over, and thereupon a common recoy 
was had; the wife died; and then the huſband died without iſte; 


* Ss | 


* 
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* the iſſue cannot enter during the huſband's life, either by the common 

“ If tenant in tail in poſſeſſion ſuffers a common recovery, this not 


5+ ons depending thereon, but alſo by reaſon of the ſuppoſed recompence 
„bars them for ever; as is confirmed by every day's practice. But theg 
« he who ſuffers ſuch recovery ought to be perfect tenant in tail, and a 


For, where huſband: and wife were ſeiſed of lands to them and the 
* heirs of their two bodies, or to them and the heirs of the body of th 
“ huſband with remainder over, and a ſtranger brought a precipe agil 


« it was adjudged, that this recovery ſhould not bind the remainder; 
„ for between the huſband.and wife are no moieties, nor has the huſbud 
power to ſever the jointure, or to diſpoſe of any part of the land vit 
out his wife, ſo that the precipe, being brought againſt him only, th 
* recompence cannot enure; becauſe the wife had a joint eſtate with hi 
* at the time of the recovery, and did not join; and to a moiety it a 
* not enure, becauſe here are no moieties between the huſband and wiki 
and therefore the reeompence, recovered by the huſband only, cann 
** enure to the remainder, which depends upon a joint and undivided 
tate made to the huſband and wife. And then the recovery, whic 
„ binds only in regard of the recompence in value, cannot in this a 
bind either the iſſue, if there were any, or the remainder, ſince vet 
« of them can take advantage, or ſue execution of the recompence 


"=>. 


*© becavſe the law is to judge of it as it was at the time of the recorel 
and not as it falls out by an after accident. But, if the eſtate had v 


% to the huſband and wife, and the heirs of the body of the huſband, ther 
% he had levied a fine, or made a feoffment in fee, and then come pp 
as vouchee in a common recovery, this had barred both the iſſoe * 
„tail and him in the remainder; becauſe, by the feoffment or | T 
the Whole eltate was diſcontinued, and the feoffee or conuſee ſole ad ; 
perfect tenant to the precipe z and then, when the huſband er jos; 
« only as vouchee, he came in in privity and repreſentation of al 5 
« eftates he ever had, and was to make his defence by them, wh * 
he does not, but calls upon another to defend him, and that other Ct 
« dertakes jt accordingly, and by his miſbehaviour {offers the demit 4 nc 
to get judgment, he is bound to make a recompence equal to wha * 
_ * other loſt; an- fach recompence, being to be in lieu thereof, 1s a 
«in the ſame manner as the eſtate he was bound to defend (hou'd \ 85 
« dope, and, by conſequence, to the iſſue, and thoſe in remainder © LO 
e verſion; and then they having, in ſuppoſition of law, 4 recon. Net 


equivalent to what they loſt, have the effect of the firſt ſuppoſed 
* ranty, and cannot impeach the recovery, or complain of To 
„ done them. But, if the huſband and wife had been jointly i 
them and the heirs of their two bodies, with remainder over, ® 
« huſband had made ſuch ſcoffment, or levied ſich fine, and then 
* in as a vouchee ; it ſeems doubtful, if the iſſue in tail, or 2 
, der, ſhould be barred ; becauſe the wife, having a joint elit! 
heritance with the huſband, was no party to the voucher, 
fore the recompence could not enurg to the inheritance 


. 
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* And to a moiety it coald not, becayſe there are no moieties between 
« them. Quere ergo. £45: 
« The tenant in tail at the time of the recovery, if the procipe be plow. b. 
brought againſt himſelf, ought to be then ſeiſed by force of the eſtate - Manzell's 
« tail in poſſeſſion, otherwiſe the recovery will be no bar either to his cafe. 
« iſue or thoſe in remainder or reverſion; becauſe the recom ence in 3. d. 
« Filue, which cauſes the bar, will go in lieu of the eſtate he 2 had, Mo. 256. 
« which was recovered, and not in lieu of the eſtate-tail which then he $ Co. 77, 8. 
& had nat, nor, by conſequence, could loſe. "Therefore, if tenant in tail 
de difſeiſed, and the dilkeilor die ſeiſed, and bis heir be in by deſcent, 
# and then the tenant in tail enter upon the heir and diſſeiſe him, and, 
6 upon a precipe brought againſt him, ſuffer a common! recovery; or, if 
« the tenant in tail take back an eſtate in tail, or in fee, from the diſ- 
„ ſeiſor himſelf ; or diſcontinue the eſtate-tail, and enter upon, the dif. 
* continuee, and then ſuffer ſuch common recovery on a precipe againſt. 
# himſelf; theſe recoveries bar neither the iſſue in tail nor remainders 4_ 
becauſe the recompence in value goes to the eſtate which he had at the 
# time of ſuffering ſuch recovery, which not being the eſtate· tail, cannot 
# be a bar to the eſtate- tail, or the remainders or reverſion depending 
thereon. But, if the precipe had been brought againſt the diſcontinuee, 
# Gifſeiſor, fe, and the tenant in tail had come in by way of 
youcher, and vouched over the common vouchee, and fo a re- 
# corery had been had, this would bar the eftate-tail and remainders or 
rererſions depending thereon : becauſe he, coming in only as vouchee, 
comes in in privity and repreſentation of the eſtate-tail, and for defence 
thereof, — cannot come in for any other reſpect; and therefore the 
recompence in yalue which he recovers againf{ the common youchee 
bes to that eſtate-tail, and the remainders or reverſions depending 
thereon, and ſo makes govd the recovery againſt the tenant, none ha- 
oz any loſs but the laſt vouchee, and that occaſioned by his qwn de- 
ful: or contempt, Re | 3 
* Tenant in tail covenants to ſtand ſeiſed to the uſe of himſelf for 883 Sly 
ad after, to other uſes, which were totally void; becauſe by ſuch co- . 
enant only he could diſpoſe of no more than for his own life: and after Freſhwater 
iprecife being brought againſt him, and a common recovery had with v. Ros. 
lagle voucher ; it was held, this recovery did not bar the remainder We. 
i reverſion, becauſe by ſuch covenants guoad himſelf, the tenant in tail z Co. +4 
Fs not ſeiſed by force of the tail, and then the recompence could not Cro. Eliz, 
dur to the eſtate-tail and remainders. Sed quere, for Moore reports 279. 471. 
te ſame caſe otherwiſe, becauſe, he ſays, he was tenant in tail as he 95 
ve defore notwithſtanding ſuch covenant. ; | | 
*0ant in tail makes a leaſe for twenty-one years, and after makes a co l. 23s 
nent in fee with letter of attorney to enter and make livery ; 
ſeatorney enters and ouſts the leſſte, and makes livery accordingly : . 
this was held a diſcontinuance of the eſtate tail and remainders; 
the leaſe being but for years, he was ſeiſed by force of the tail; and 
. livery by him or his attorney was a wrong to the termor by 
mn; him out of poſſeſſion, yet ſuch livery gave away nothing from 
N who may re- enter when he will, but paſſed only the free. 
zu Vhich the tenant in tail had or ma give away by livery. But, C 1 l. 
zun for life be with remainders in tail, and he in the remainder in quads. K 
"Mer upon the leſſee for life, and diſſeiſe him, and then make a 333. Sir. T. 
in fee; or, if tenant in tail make a leaſe for life, und after Raym. 35. 
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« 'differſe the leſſee for life, and make a feoffment in fee, and the leſſee de 
% and then the tenant in tail die without iſſue; he in the reverſion 2 
„ remainder may well enter, becauſe the tenant in tail at the tine 
of the feoffment was not ſeiſed of the freehold and inheritance of the 
* eftate-tail, bur of another eſtate gained by diſſeſin. But, in the (r# 
caſe, if the tenant in tail after ſuch leaſe for years had only granted 
„the reverſion in fee, and the leaſe had expired; though the prantee 
had entered in the life of the tenant in tail; yet this had made no 


6« t 
&« diſeontinuance, becauſe neither the leaſe for years, nor the prant of « y 
* the - reverſion, diyeſted any eſtate, but paſſed only what the grantor 6 tþ 
« might lawfully grant, viz. an eſtate for his own life. ti 
If tenant in tail make 2 leaſe for the life of the leſſee, and after ga « 
„the reverfion in fee, and the tenant for life attoro ; or, if he by is be 
« denture enrolled bargain and ſell the reverſion, and then the tenant for 20 
* life die, and the grantee enter in the life of the tenant in tail; this is T 
% diſcontinuance equivalent to a feoffment, and puts the iſſue and thok * thi 
&* in remainder or reverſion to their ſeveral formedans. And ſo it would ten 
% be, if the tenant for life ſurrendered to the grantee, or the gra 5. 
« tee recovered in waſte, or entered for a forfeiture in the life of N 
** the tenant in tail ; the grantor by the attornment and entry comes in in F 
*« continuance of the new reyerſion,.. which was gained on making the 4.6 
fleaſe for life: But, if the tenant in tail had died in the lifetime of the and 
46 leſſee, and then the leſſee had died, and the grantee entered; yet the then 
** ifſde or thoſe in remainder. or reyerſion might well enter upon him; be- the 
% cauſe there was no diſcontinuance executed in the life of the lee ts | 
* longer than for the life of the leſſee, and by his death, that being de- won 
* termined, the grantee, who 2 facie took only during the conuny coat 
„ ance thereof, has no right after the death of the tenant in tail to ent oP, 
to enlarge the diſcontinuance, And though ſuch grant of the reve the | 
„ fon were with warranty, yet it would be all one; for the eſtate ct 1 {, 
„ to which the warranty was annexed being determined, the warrant Kal 6 
cannot have continuance or enlarge the eſtate. So, if after the dcahun a 
e of the tenant in tail his iſſue had granted the reverſion, though will 2 
** zyarranty, and the tenant for life had attorned, and died, and then | de ; 
% prantees entered; yet the ifſue of that iſſue, or thoſe in remaindet 6 Wdge 
„ reverhon, might well enter upon him; becauſe the diſcontinuance | R ren 
« in eſſect but far life; and the iſſue who granted the reverſion not fi Ip 
by force of the eſtate-tail, | W; 1 
„If tenant in tail make a leaſe for life, remainder over in ſee, and | es 2 
% in the life of the Jeſſce for life; yet this is an abſolute diſcostinuu tere 
« and takes away the entry of the iſſue or thoſe in remainder or ren n 
© on becauſe the eſtate for life and remainders make but one elta Migzh 
and all paſs by the ſame livery. So, if tenant in tail make a r. lee; 
« life, and after releaſe to the leſſee and his heirs ; this is an abſol We, 
«« diſcontinuance, becauſe the whole fee is executed in the life of the ue 
4% nant 18 tail. ; 46 al do 


% It is a ryle in our books, that the eftate-tail cannot be 2 
* but where he who makes the alienation was once ſeiſed by force 0 be © 
& tail, unleſs it be by reaſon of a warranty: as, if the grandfathe 
“ nant in tail be diffeiſed by the father, who makes a feoffment in 
© and dies, and then the grandfather dies, the ſon may enter we; 
+ feoffee and by conſequence ſo may they in remainder or reverſion is 
„turns. For here can be no diſcontinuance of the eſtate-tail or | 


* 
- 4 


* . 
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« ders ; becauſe the father who made the feoffment was bot ſeiſed by 


« force of the tail, but of the eſtate gained by the difſeiſin. But, if the 
„ ſ-offnent had been with warranty, this had wronght the effect of a 
« diſcontinuance, and taken away the ſon's entry for preſervation of the 
« yarranty, and to prevent circuity of action. So, if tenant in tall be 


„ warranty : this in effect amounts to à diſcontinuance, and takes away 
« the entry of thoſe who ,. ve right; which without the wananty, it 
« would not have done; and the iſſue, being never ſeiſed by force of 
s the tail without ſuch warranty, could not by any means have diſcon. 
# tinued the tail. | 8 


« difſeiſed, and he or his iſſue after his death releaſe to the diſſeiſor with - 


« Another rule is, that to make a diſcontinuance, the alienee muſt Co, Litts 


be in by force of the alienation of the tenant in tail himſelf, and not of 333"Þ+ * 


oy other, Therefore, if tenant in tail makes a leaſe for life, and after 
rants the reverſion to 4, and the leſſee attorns, and then A grants 
* this reverſion to B., and the leſſee attorns, and dics in the life of the 
tenant in tail; though B. enters, yet this is no diſcontinuance, becauſe 
B. is not in of the grant of the tenant. in tail, but of A. his grantee. 
ere rationem. y 


4. by indenture enrolled bargains and ſells the lands to C. and his heirs, 


[\is heirs duriog the life of A., and alſo the reverſion in fee expectant 
won the eſtate-tail of F. 2dly, That the fine levied after made no diſ- 
qontinuarice, not ſp much as a diveſting or diſplacing of the remainder 


the ſtatutes 4 H, J. and 32 H. 8. made it to have continuance ſo long 
» 4, ſhould have iſſue of his body: and that it operated only as a re- 
Kale or confirmation upon the eſtate, which paſſed before by the bar- 
pun and ſale, and was guided by it. But, if che fine had been levied 
the bargain and ſale, or before the enrolment of it, this had 
ade a diſcontinuance of the eſtate-tail and remainders. 3dly, It was' 
aged, that the feoffment of the conuſeo made no diſcontinuance of 
R remanders to B., ſo as to take away his entry; for none can diſ- 
nue the reverſion or remainders, but he only, who hath the eſtate- 
Þ; and therefore if tenant in tail grant totum flatum ſuum to one who 
its a feoffment in fee, this will not take away the entry of him ia 
rrerſion or remainder : -and here, the remainder to B. was not fo 

aw diveſted or diſplaced, for the conuſee had but a fee de- 
Pc upon the death of A. without iſſue, and alſo the reverſion 
be and therefore when he who had a fee, though it were deter- 
Aer gave a fee, this did no wrong to the heirs of A, nor by 
n B. in remainder; as a feoffment by tenant for life or 
toes, who, having no fee themſelyes, cannot give a fee to others 

« plucking it out of the reverſion or remainders: and therefore 
xe caſe tis a forfeiture of the eſtate for life; and in the other a 
ance of the eſtate-tail and remainders. But here it is no wrong 

to either, and therefore the entry of B. in remaiader 


) 


nd after levies a fine thereof to C. and his heirs. C. enfeoffs D., and ” 


then 4. dies without iſſue, and . enters It was adjudged, that by Meſine aſe, 


the bargain and ſale to C. he had only an eſtate deſcendible to him and fr . 
Hevwood 
v. Smith, 


v B., but only enured to corroborate the eſtate of C., and by force of f 


— 


« 4, tenant in tail, remainder to B. in tail, reverſion. to 4. in fee 10 ON. 9. 
ward v. 


vmours, 
Ralſt, 62 


Luan! in tail, remainder to B. in tail: A. makes a leaſe for three Cro. Els. 
wanted by 32 H. 8,, and dies without iſſue: the warranty 2. K cn. 


« deſcends 78 
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. 


Co. Iitf, © defends upon B. who was bis heir. It was held, thet b 
. Ds &« of 4, without iflue, the leaſe for three lives was 3 ad 


accord. Ero. po, diſcontinuace, nor could bind him in the remainder : 
Cat. 156, * eſtate out of which it was derived was at an end, and then rt 
, v. © which the warranty was annexed being determined, the warrant wy 
| Dyer 2-4 determined alſo, and cannot bar him in the remainders. And Vauf ba 
cmtr.; but , ſays, that the caſe of Salvin v. Clerk, in which it is reported, that ſuc 
there in the ** leaſe is a diſcontinuance, and that therefore a ſubſequent fine with wa. 
margin, is *-ranty by the tenant in tail, which on his death without iſſue deſcended 
ee to him in the remainder whoſe eſtate was diſcontinued, was a har 
edbyallthe the remainders; Vaughan ſays, that this caſe is all falſe and miſ 
juſtiers, that ported; for the leaſe being warranted by 32 H. 8. was no diſcontn 
mo — ** ance or tort ; and then there was no new reverſion gained to which th 
Sl BE in! warranty could be annexed ; but being annexed to the eſtate. ail. & 
remainder. ©*© termined with it, as did the leaſe, and ſo could not touch him int 
Hilgo. Eliz. 10 remainder. ö | f 
in C. B. Reeve v. Cox, adjudged accordingly, and 4 Mar. accord. per cur. 


Cro Car. © Another point in Salvin v. Cler#s caſe was this: A. tenant in t 
| . © remainder to B. in fee: A. makes a leaſe for three lives, warrant 
denn e by 32 H. 8. and after levies a fine with proclamations, and dies with 
« iſſue. Five years after his death elapſe, and then the leaſe for th 

& lives expires. B. and his heirs are barred ; becauſe the right to h 

« formedon in remainder, admitting ſuch leaſe a diſcontinuance, or 

&« enter, if it were not, accrued immediately on the death of A. withe 

« iſſue; and he had no other Tight after the determination of the le 

* for three Iives, than he had before; for by the death of 4. with 

« iſſue, that leaſe, or the right of his continuance, was at an end. 

« this differs from the caſe of a fine levied by tenant for life; for the 

„ he in the remainder or reverſion hath two titles, one to enter preſs 

e ly for the forfeiture, the other to enter within fire years after 


„death of the tenant for life, when the remainder or reverſion falls 1 . 

e poſſeſſion : but here, he hath but one title, viz. after the death of in 

* tenant in tail without iſſue, and therefore ought to have purſued if * 

c entry or action within five” years after ſuch death without iſſue. fore 

Godb.g, 4. tenant in tail, remainder to B. in fee. A. makes a lea proy 

pl, 12, « three lives, warranted by 32 H. 8., and dies without iſſue; and be thou 

« any entry, B. grants his remainder by fine. And if the conuſeen tau 

« enter and avoid the leaſe, was the queſtion, Dyer and Maud! ball 

might; becauſe by the death of tenant in tail without iſſue, the the c 

« was not avoidable only, but abſolutely void, the eſtate out of wt been 

<6 was derived being determined: and the leaſe being warranted * Were 

s ſtatute made no diſcontinuance; for if it had, then fuch graft bing 

' © remainder before avoidance of the leaſe had eſtabliſhed and made tele 

6% ayoidable; | tea 

o. Lit, Another rule is, that none can diſcontinue an eftate-tail with "a 
339. « alſo diſcontinues the reverſion or remainder, for the diſcontid 5 

t ect.62g. „ working a wrong, and palling a larger eſtate than the perſot de 

« makes it has by law power to paſs, ſuch eſtate muſt be made 1 Pad d 

4 the reverſion or remainder. If therefore the reverfion or remais ae 


« in ſuch perſon, that the tenant in tail cannot draw it out! dl, 
« who takes the eſtate has already the reverſion or remainder, 
® there is no occaſion to draw it out for making good the ellate f 
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REMAINDER AND REVERSION. « 471 
y the tenant, there, the alienation of the tenant in tail makes no diſ- 
„ continuance 3 becauſe for want of the reverſion or remainder he deals 
u only with his own eſtate, and that being in tail, he can give no more & 
« thereof than for his on life only, and by conſequence after his death 
« his iſſue may well enter- |, „ 

« Therefore, if chere be tenant in tail, remainder or reverſion to the 
# king, and the tenant in tail make a feoffment in fee, a gift in tail, or 
« ; leaſe for life, this is no diſcontinuance ; but after his death his iſſue 
may enter; for the remainder or reverſion being in the king, the ſub- 
# ject cannot by any act of his without title draw it forth, and then what- 
erer eſtate he departs with muſt be wholly derived out of his own poſ- 
« ſion, which being in tail only, he can diſpoſe no more thereof than 
« for his own life only; and by conſequence after his death his iſſue may 
gell enter, But, if ſuch tenant in tail had ſuffered a common recove- 
« ry, this in reſpect of the ſuppoſed recompence had barred the eſtate- 
% tail, and all remainders depending thereon, except the remainders or 
« rexerſhons to the king, which by. ſuch feigned recovery and recompence PN 
% could not be touched. So if ſuch tenant in tail had levied a fine Co 84 
* vith proclamations after 4 H. 7. this had bound the iflue by virtue 2 5705 2 
hat ſtatute, but made no diſcontinuance either of the eſtates- tail, or Plow, 555.4. 
s the reverſion or remainder depending thereon z becauſe the reverſion Poph 63. 
er remainder in the king prevented ſuch diſcontinuance for the reaſons vp nee . 
deſote given ; and then thoſe in the intermediate reverſion or remain- Nie. Pi 6 
der might enter after the death of the tenant in tail without iſt, as if levy, 121. 
zo ſuch fine had been levied. But now by 34 H. 8. c. 20. it is provided, tit. Diſcon- 
chu where the king gives or otherwiſe provides lands to one in tail, no utznce of 


# frigned recovery by aſſent of parties had againſt fuch tenant in tail of * oem 


u tail ; but that after the death of ſuch tenant in tail, the heirs in tail Beudlow, 

may enter, the faid recovery or any other thing done or ſuffered by or 25 25 

unt ſuch tenant in tail to the contrary notwithſtanding. Upon 0% __ 2 

vlich laſt words this ſtatute has been likewiſe extended to take off the Hob. 333. 

force and effect of the fine levied by ſuch tenant in tail of the gift or 2 Co. 19. 

poviſion of the king, fo as that the ſame ſhall not bind the iſſue; Mo. pl. 259. 

bough Hobart ſays, this was an oblique and indirect ftrain upon the ro 5 
not extend to fines levied by tenant in tail. the reverſion being in & 4 Leon. 

be crown, but that they ſhould be of like force as if the ſtatute had not 40. Mel- 

ty made ; this did not at all mend the caſe of the iſſue in tail, and 5 _ 

Herre that lip was helped by the judges upon the words of the fol- ht nog 

bring ſtatute of 34 H. 8.; upon conſtruction of which ſlatute it was alſſo 
that all intermediate: reverſions or remainders to common perſons 

yeading on ſuch eſtate tail of the gift or proviſion of the king, where- 

he rererſion or remaiader was then in the king, were preſerved like- 

nic aunſt ſuch feigned recovery by the tenant in tail in poſſeſſion ; 

i their remainder or reverſion being barrable at common law, in re- 

a the eſtate · tail whereon they depended was barred, now that ſta- 

laing made proviſion againſt barring ſuch eſtate-tail in poſſeſſion, 

1 — preſerves als the remainders or reyerfions depending 


ani a 34 H. 8. extends only to eſtates-tail of the gift or pro- 2 Co, 's. 
ike king;. therefore, if a common perſon by deed enrolled gives on bike A 
| y «« 


lands caſe. 


# wy lands, tenements, c. whereof the reverſion or remainder at the very. 31. b. 
ume of ſuch recovery is in the crown, ſhall bind or conclude the heirs tit. Tail At, 


buntes. For the ſtatute 32 H. 8. c. 36. which ſays, that that ſtatute 3 Leon. 37. 
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could make no diſcontinuance. For that would be to make the | 


„ piven away all that he had, the limitation over is void But, 
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5 Co, $2. - t lands to A. in tail, remainder to B. in tail, remainder to the king ig 

| Sir kg « fee; or, if one who hath à remainder in fee, except upon an eſtate- i 

Cholmle's tail of the gift of a common 2400 by deed enrolled, grants ſuch re. ; 

| caſe. | Co. “ mainder or reverſion to one for life, or in tail, remainder to the lin 

2 ' Litt. 372. ©, in fee, and the tenant in tail in poſſeſſion after ſuffers a common recore. . 

| 9 60 ag & ry ; this bars all but the remainders to the king, as it did at commox a 

Needham, law. So, if he levies a fine with proclamations, this binds the iſe 

2 Co 4x. © as it did before; but, neither the king, aor thoſe who have an inter Þ 
10 Co. 33. © mediate reverſion or remainder z becauſe it makes no diſcontinuance, I 

| Saco" % as has been ſhe wn. | | | | | 
O. i 1 (6 

Mo. pl. 66. © The King gave lands to one in tail, ſaving the reverſion to himſelf; 5 

Cro. Eliz. 4 the donee is diſſeiſed, and the diſſeiſor levies a fine with proclamation, * 

8 and five years pals. M almſtey held, this bound only the iſſue, in whoſe Y 
v. Dover. time the fine and non-claim was, and that his iſſue were at liberty u 5 

Co. Lite “ enter after his death by the ſtatute 34 H. 8. And though my Lon I 

 373-cour. © Coe cites this caſe to be reſolved contrary, yet this is held in obe T 

Fo Rong Boy * books not to be law; for that would open an eaſy way to get out of 1 1 

Loyd 1 1% the ſtatute ; and therefore, where ſuch donee ia tail, the reverſion be 1 

Pollard. *© ing in the king, bargained and fold the lands to one and his heirs, . , 

* died, and the vendee levied a fine, and five years paſſed without cla 4 

« by the iſſue: yet the court ſeemed to be of opinion, that ſuch iſſue 10 

* not bound; and if it were, that yet clearly his iſſue would be at 5 

and not bound by the fine, | | = 

co Lit. Other diverſities there are upon the ſaid ſtatute, which, being nn. 

372.b. and % to the preſent purpoſe, I thall paſs over, referring you to the book \ 

ee 4, © where they may be ſeen. | | IF 
Ca: Lie. © Another caſe wherein there can be no diſcontinuance of the ela - 
335.a, tail, unleſs the reverſion. or remainder be alſo diſcontinued, is this: 2 

ſeck. 629. © tenant in tail enfeoffs him in the intermediate reverſion or remainder, th 2 

SIR by 24» % ig no diſcontinuance, but that after his death the iſſue in tail may ve be; 

2 $53. enter; becauſe the livery being made to him who had the intermedu bf in 

„ reyerſion or remainder, cannot be ſuppoſed to give him what he *y 

already, or to draw out an eſtate from him only to give it him ag ad 

« eo inſlanii; therefore, ſuch livery being made of the poſſeſſion can Þ lane 

« only ſo much hereof as the tenant in poſſeſhon had power to def chern 

« with; and that being for his own life only leaves his iſſue at lien elle 

<« enter after his death. But, if A. were tenant in tail, remainder to Mud 

« in tail, remainder or reverſion to C. in fee, and A. make a feoln fre, 5 

« oift in tail, or leaſe for life to C, this diſcontinues the eſlate · ul bin in 

«+ the remainders depending thereon z becauſe there is room for the 1 oY 

«« tious operation of the livery upon the firſt eſtates, before it conn 

« the lat. remainder or reverſion in fee ; and whether that be dif Bale 

« nued or not, yet the force of the livery, reaching beyond the el 0 

< in poſſeſſion, mult be a. diſcontinuance thereof, and of the den "OF 

<< mainder depending thereon, fince it can have no other effed tr of 

bye 8. © If tenant in tail make a leaſe for his own life, . v deat 

pl. 15. 4 donor in fee, this is no diſcontinuance z becauſe the leaſe for u! 7" 


life being lawful, the limitation over to the donor, who had the fee be 


tation to him by way of remainder work ftronger than an imme 
feoffment to them: and then he having, in the for his ow 


OY. | : : 
| * | ; * 
. *. * 
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« leaſe had been for another man's life, with remainder to the danor in 
« fee, this had been a diſcontinuance; becauſe ſuch leaſe, being more 
« than he could lawfully make, plucked out of the reverſion of the donor 
« to ſerve and apply ſuch leaſe ; and then the limitation, which he aſter- 
« wards makes to the donor, being derived out of ſuch new fee gained by 


„ 478 


« the firlt livery, carries on the diſcontiquance as againſt the iſſue in 


* tail, | 
0 If tenant in tail enfeoff the donor and a ſtranger, this is a diſconti- 

« quance of the whole land; becauſe they take as Joint-tenants whereof 

« each is ſeiſed per my et per tort. 
« Another way whereby thoſe i 


1 


i 
n reverſion or remaigder might at com- 


Co. Lit. 


5. A. 
Dyer, 1a. 


Co. 3. 3. 4. 


F. R. 21 E. 


© mon law have remedy upon a recovery, with or without title had againſt 99 d. 
Im. 226. 


* tenant for life, in dower, or by the curteſy, if ſuch tenant, being em- 
® pleaded, would not vouch or pray in aid of thoſe in remainder or rever- 
on, or they had no notice time enough to come in to pray to be re- 


but this they could not have till after the death of ſuch tenant for 
# life, unleſs they came in by way of voucher, aid prier, or reſceit; for 
* then being parties to the record might have had ſuch writ of error pre- 
# ently. And when the ſtatute of W. 2. divided the fee conditional 


4 


judges extended the remedy which the common law gave by writ of 
* error to thoſe in remainder or reverſion expectant on ſuch eſtate · tail 
der the death of the tenant in tail without iſſue ; but the judgment 
' waiſt the tenant for life diveſting the reyerſion or remainder, fo that 
he could not after grant or transfer it over to any perſon ; and it being 
fogbtfu} whether he could puniſh waſte after ſuch recovery had; there- 
ſue the ſtatute of 9 R. 2, c. 3. gave him in the reverſion or remainder 
expeſtant on ſach eſtate for life a writ of error or attaint in the life of 
tae tenant for life. And if the judgment be reverſed, the tenant for 
iſe is a be reſtored to the poſſeſſion and meſne profits, unleſs the plain- 
bf in error can prove that he was of covin, and aſſent that the deman- 


nd meſne * to the plaintiff in error. And this proves that the par- 
lament held ſuch covin or recovery a forfeiture of the eſtate for if 
Werwiſe it woyld have been hard to have given the poſſeſſion and 
profits to him in the remainder or reverſion during the life of the 
ant for life, But though it was a forfeiture, yet, as it appears be- 
me, if it were not erroneous, no ſufficient remedy was provided for 
un in the reverſion or remainder to take advantage thereof, till 32 H. 
| ud 14 Eliz And if it were erroneous, yet till this ſlatute he 
not reverſe it, till after the death of the tenant for life. But this 
ue making do mention of recoveries againſt tenant in tail, they re- 
ws fill as they were after the making of the ſtatute de donis ; and 
n reverſion or remainder expectant thereon can have no writ of 
mr of an erroneous judgment given againſt the tenant in tail, till after 
n Whout iſſue; nor can they be received upon the ſtatute of 
e 3. which gives the reſceit, becauſe the eſtate-tail is looked 
RU an inheritance which by poſſibility may endure for ever: and 
ante during the continuance of it thoſe in reverſion or remainder 
le regarded. 


it, vn 


L1 ; «1 fall 


229. 230. 
245. 253. 
2 


" ceived, was by bringing a writ of error to reverſe the judgment given 3 Co. 6r, 
* zpainſt ſuch tenant for life, if there were error in it, not otherwiſe, 2 inſt, 348. 


10 Co. 44 a. 
1 Co, 

1 Roll. Rep. 
301. &c, 


# into a fce· tail whereupon a reverſion or remainder might depend, the 


* 


Gant ſhould recover ; for then reſtitution is to be made of the poſſeſhon 
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I ſhall put but one caſe to ſhew what is a ſufficient error for tba i 

« remainder or revefſion expectant upon an eſtate- tail to take adnauy 

« of by writ of error, and how ſuch writ of error may be barred of pre 

| « yented by the tenant in tail. 

Palm. 224. A. e iſſue three daughters, B., C., and D., makes a feo%ne 

Darcy v. * to the uſe of himſelf for life, remainder to B. in tail, remainder to hin 

1 4 ſelf in tail general, remainder to himſelf in fee; and dies. B wn 

3 « and takes huſband, and they both levy a fine with warranty again A 

the name of and her heirs, B being then within age; and after a common recor: 

_ Holland v. « is ſuffered with voucher of B. and her huſband, who appeared by | 

| 2 * tor ney, and vouched over the common vouchee ; and ſo a comma 

2 34 4 * covery is had, and the uſe declared to the huſband and his heirs, 3 

14part only“ ing [till under age: then B. dies without iſſue, and five years jo 

after her death; and now a writ of error was brought by C. and 

it againſt one who claimed under the huſband to reverſe this recovery, 


ebe let in by their formedon in remainder to avoid the difcontinuy 11 

8 « wrought by the fine for two parts of the land; and, after argument, ; I 

„ was held by all the court. | + 

1ſt point. '1/t, That the appearance of an infant by attorney was error, a 'd 
_— tc if the attorney had appeared without warrant ; for an infant cannot * 
Palm, 22s. ©* him authority ad perdendum et lucrandum for him as the warrant of a 


228. 244, © torney purports ; but an infant might always appear by guardian al 
250, 251. either by the court or by writ out of Chancery; and ſuch gu 
« hath his warrant from the court, not from the infant, and ought : 

« one of an eſtate ; for if he miſbehaves himſelf, an action of deſcrit th; 

t apainſt him. And though F. here had a huſband, yet he cannot! 

C an attorney for his wife in a matter which concerns her inheritance 

tc then he might defeat her of her inheritance, eſpecially in a comm 

% covery, which is now but a common aſſurance, and their coming gre 

« youchees makes it the ſtronger, for the vouchee loſes all the right 
land, and gives recompence to the tenant, #7" 8 T 

2d point. 4 2dly, It was held by all but Haughton, Juſt. that though | 0 re 


226. 2 « fine the remainder was diſcontinued and put to a right, and u 9020 
55 1 &« roneous recovery was ſuffered after, yet thoſe who had ſuch 4 


454. « only at the time of the recovery ſhall have a writ of error to 
« it; for as by ſuch recovery, if good, their right ſhall be bo 
&« reaſon of the recompence ; ſo, if erroneous, they ſhall bare « 
«& reverſe it. And if it were otherwiſe, no common recover 


« ever be reverſed, for they always make a feoffment in fee, of TA 
e fine firſt, in order to have double voucher; and thoſe in re! ate 
« or reverſion have privity in right, though not in fact, by 's 2 


| & the diſcontinuance; and as thoſe who have but a right of! 
« der or reverſion ſhall take advantage of the forfeiture of a "i 
« particular eſtate, ſo ſhall thoſe who bave but a right of a 
« or reverſion have error or attaint upon erroneous recovery = 
„ one, who had but a right of an entail, 5 Ed. 3. 43. 6.4 here 
© the voucher of the tenant in tail he comes in in privity ol 9 Q 
44 tail, and revives the remainders to give them the recompesc 
« lue, without which they would not be barred. And wa 
&« the plaintiffs cannot be reſtored to the land by the reverſal of 
© covery, yet they will be reſtored to all they have loſt bf 
« their right to have formedon in remainder t o avoid the © 
216. 1 Co. „ ance wrought by the fine, They agreed, if the remaiode 
67. 7 Jac. | L182 


- Py 2 - BY 7 * 4 o - 5 - * — 
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« been in et at the time of the recovery, but in abeyance only as to Zouch v. 
« raged of + of J. S, there, TION IE after, yet his 
„ heir ſhould not have error of a recovery ſuffered by tenant in 
« tail;- 7 Fac. Zouch v. Bamfield. So, of a remainder to the eldeſt 
« ſon of A., who hath an eſtate for life; if A. ſuffers an erroneous 
| « recovery, a ſon born after ſhall not reverſe it; otherwiſe, when . 
« the remainder weis in efſe at the time of the recovery, as here, though 
turned to a right. But Haughton, Juſt. held, that the plaintiff hav- 37. 2993 
« ing only right of a remainder in fact, ſhould not have a writ of er- 
« ror, unleſs their remainders had been turned to a right by difſeifig, of 
« the tenant in tail, or ſuch like tort; and that the privity of the re- 
« mainders by the tenant in tail coming in as vouchee, was only, re- 
« ſtored to be barred and have recompence over, but not to be de fafo. 
u rellored to their eſtates, i | 

« 3d, It was held by all the court, that the infant appearing. in zd point 
« this caſe by attorney was ſuch an error as thoſe in remainder may take 
« 24rantage of, though ftrangers in blood; for this writ of error is 226. 231, 
not to reverſe the recovery for the infancy of the feme covert, but 20). 238, 
« becauſe it was ſuffered by attorney without warrant, the infant hav- — =p 
ing no power to make any warrant, and therefore it was not yoidable ** 
* only but abſolutely void: for the making of the warrant of attorney 
*is an act of the party in pars, without examination of the. juſtice, 
* though the appearance by attorney - after be retorded by the court. 
* And upon ſhewing this in a writ of error, the defendant muſt plead, 3 Co. 30.b 
* that ſhe was of full age at the time of making the warrant, and the 43 Elis. 
* other muſt take iſſue upon it, and ſo it ſhall be tried per pats, not by _ * 
* nſpeion, And caſes were cited, that thoſe in remainder may 425 Eli. 
* hare error for the infancy of the tenant in poſſeſſion. But they B. R. 
" zreed, that for avoiding a feoffment made by the infant there ought Roll. 407 
* to be privity of blood, and that privity in eſtate was not ſufficient : 5 
" but here, by the youcher of the tenant in tail the remainders were g Co. 43. 
lo received for the ſake of the recompence in value, that they were 
* quaſi parties to the record. | 

„h, It was held by all the court, that notwithſtanding the ob- 4th point, 
Fclion that the warranty upon the fine could not bind this title to the 
mt of error upon the recovery, being matter ſubſequent and ſuffer- 
el ker the warranty, that yet this warranty deſcending on the plain- 227 73% 

in remainder was b e for two parts, and for theſe two 1448 nan” 

urred them of their writ of error, For though the recovery was 
kffered after the warranty, yet their title to the remainders was 
Mor to the warranty, and it is in virtue of that title they ſeek to re- 
dale the recovery, And by the deſcent of the warranty their title 
o the remainder was diveſted and turned to a right. But, if the re- 
nunder be barred, ſo is their title to a writ of error to be reſtored 
* that remainder; for the remainder being barred, which is the 
Facipal, the writ of error, which is but acceſſary and depending 
dereon, is barred likewiſe. And a caſe was cited, 7& 8 Fac., where 

tenant for life, remainder to his ſon in fee, the father levied a 
with warranty to a ſtranger to the uſe of himſelf for life, remain- 
to his ſon for life, remainder over in fee, and died. It was 
J. that becauſe the ſon had not entered in the life of his fa- 

dat ſuffered the warranty to deſcend upon him, that now this 
crulked his right to the remainder in fee, and he muſt be con- 
tented 
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« tented wich the eſtate for liſe. And though in the prince 
« pon the recovery againſt the conuſee, he had judgment to 2 
„in value againſt B., and therefore (as objefted) the warranty w 
« executed and fatisfied by the recompence in value, and that no m. 
« youcher can be; yet it was held, 1½. that it does not appear that 
e any actual recompence was had; 2dly,- the vouchet upon the recs 
« very was no execution of the warranty, [becauſe the recovery was jun 
« of the fame aſſurance, and made in affirmance of it; and therefor 
« the warranty upon the fine continues till unſatisfied ; 3dh, adm. 
# ting it were ſatisfied, ſo that he could not revouch, yet he may reby 
« by force of it; and here it is pleaded by way of rebutter. Ali 
% was held, that though by this writ of error the land is not diredly 
% demanded, yet it is obliquely and by implication, And a ten 
4 of all one's right in the land will be a bar of a writ of ene 
.« and the warranty here may be pleaded for avoiding circuity of 
i * tion. | | 
eth point, *© 5thly, Tt was held by all, that the fine with proclamations u 
MF, five years non-claim after the death of B. without! iſa had been 
227. 232. © bar of this writ of error, if it had been relied on; but there, 6 
225. 240. 4 dant after he had pleaded the fine with proclamations conclades » 
43. 247- 6 petit, Ne, if againſt the fine containing Pick warranty plaintiff oug 
c to have à writ of error, and fo hath relied upon the warranty, 1 
6 upon the fine with proclamations ; and he having eleQion to rely 
« ther upon the one or the other, by relying upon the one hath wa 
% the other, and therefore it ſhall be intended only a fine at com 
4% Jaw without proclamations, which only diſcontinues, but does 1 
„ har any right. Nota—In this caſe it was after held by Doddiidge, 
a and Leigh, Chief Juſtice, that for ſo much of the eſtate as ws 
« mited in ule to the feme, the warranty was extinguiſhed and gat 
« and fo en had judgment for all the point of the warranty, bs 
« the only point wherein the court was againſt him. And if the 
*« ranty were out of the way he muſt have judgment for all. But 4 
« here, for the uſe is to the huſband and his heirs, and the v 
-+ was againſt the feme and her heirs, and therefore this ſeems 2! 
« take of putting the caſe. | | 
« As to ſuch aQts of the tenant in poſſeſſion as work no diveſting 
& diſplacing of the remainders or reverſions, and, by conſequence, 
& bar or diſcontinuance, this has already appeared in NA 
10 mg only put two or three caſes more for further illuſtration d 
* „ — | 
1 Co. 96. b. © If there be tenant for life, remainder. to the king for life, rea 
Co. Lin, der to another in fee, and the tenant for life make a feoffment i 
241.2. . * this works no divelting or diſplacing of the remainder to the king, 
Poph, 30. © by conſequence, of the remainder depending thereon, but paſſeth 
„ his own eftate for life. And yet this amounts to a forfeiture v 
« of the king may take advantage; becauſe by making livery tent 
4 fee he hath done as much as in him lay to defeat and diner! 
6 king of his remainders, which is always a ſufficient cauſe 
1 fortditure of a particular eſtate, 'S6, if the king make # 


« for years, asd the leſſee make a feoffment in fee, this i 
«« feiture of the term; and yet the teyerſion is not drawn o 
46 king. | | 
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« : for life, the reverſion or remainder to the king be plead- 1 Co 16. 
« ed 1 and a recovery be had againſt him by aſſent, 8 2 n 
«-out title, this does not diveſt the remainder or reverſion of the 
« king 3 becauſe being by aſſent, and without title, is but in the na- 
6 ture of a conveyance, Which cannot take away the king's inheritance. 

« But, if ſuch recovery. were upon good title and without covin, this 

« yould diveſt the king's remainders or reyerſion, becauſe the judgmeot 

« is matter of record, and po wrong is done to the king ; as, if a diſ- 

« ſelor recovers againſt the tenant for life, and enters, by this he de- 
4 ſeats the king's remainder, i 

« If tenant for life of rent or ſervices on a præcipe brought againſt him x5 Ed. 4. 9. 
« pleads to the right, or confeſſes the action, Cc. ; or grants them in fee; Co. Lite. 
x this is no forfeiture to him in the remainder or reverſion ; hecauſe they „ 61 
\ cangot by any act of the particular tenant be drawn-out of him in the AL cen. 126. 
« zemainder or reverſion, or be conveyed for any longer time than ſuch par- Ca. 385. 
# ticular tenant hath intereſt therein, Wherein there is a diverſity be- Co. Litt. 
ween land, houſes, and other things which lie in livery, as „ 
tefore, and rents, commons, advowſons, remainders, or other things, 615. 6:6. 
which lie in grant only, For if tenant in tail of ſuch things bg, 1 617. 
u grant, by deed or fine grant them to one and his heirs, yet this Pop. bn. 
s a0 diſcontinuance ; but the iſſue in tail, or thoſe in remainder or 
werſion, may diſtrain for the rent, uſe the common, preſent to the 
church, or enter into the land; or they may, if they will, admit 
themſelves out of poſſeſſion, and bring their formedop.. But then, 
i lineal warranty with aſſets, or a collateral warranty without aſſets, 

oo be a bar to them, and therefore ic is more dangerous to bring 

2ddion. 
Another diverſity is, between ſuch things as lie in grant and 884 755 
wt in ge, and ſuch things as lie iv grant and are newly created ; 37). 
u, if tenant in tail of land grant thereout a rent, common, c. 
1 one and his heirs, yet this is abſolutely determined by the 
0 of the tenant in tail upon the conſtruction of the ſtatue de 
* If one let lands to 4, for life, and A. let the fame lands to B. for 7 
ans, and after grant the reverſion; yet the grantee hath an eſtate ic. 6%. 
de for term of life of the grantor z and there is no divelting of the firſt 549. 
erſhon, nor cauſe of forteiture : becauſe by ſuch grant nothing paſſed 
the eſtate which the grantor had, So, if A. had in this caſe 
or confirmed the land to B. and his heirs, yet he would bave 

” ” wm for the life of 4, and no forfeiture or diyeſting of the 
' | come now to conſider the acts of the tenant in poſſeſſion joint - 
I & vith the concurrence of him in the remainders or reverſion, 
ed lome diveſt and diſplace the remaiader ox reyerſion, and 
al z forfeiture and diſcontinuance, and ſome not. H as ok. 
4. tenant for life, remainder to B in tail, remainder to C. in tail, gredow's 
"ue, A. and B. join in a fee come ceo, cc. to. D. in fee, who caſe. 


wa 0 enters; and 4. diſtraina and ayows for the rent. It was ad- _ a 
wil for this fine made no diſcontinuance either of the firſt Trepe 
* temainder, but each of them give only what he might law- cafe. 
r, wiz. A. bis eftate for liſe, and r 2 ray 
kak viout iſſue 3/ and the remainder to C. Was not direſted of 393: f. 


a and renders a reat-charge to A. for life: B. dies without ifſue ; Hob 22). 
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„ diſcontinued by the fine; and by cooſequence no forfeiture of the g. 

&« tate for life was wrought, by reaſon læ in the remainder in tail ju 

„ ed therein. And there it was held, that, if need were, to prevent 4 

* forfeiture, it ſhould be conſtrued firſt the grant of B. of his remain. 

« dev, and then the grant of A. of his eſtate for life. It was likevi{ 

« held in the ſame caſe, that if A. and B. had joined in a feoffment by 

« deed, this would be no diſcontinuance or, divelling of the remaiodery 

« or reverſion, but that each ſhould be faid to paſs only what they migh 

„ lawfally depart with: and that if B. died without iſſue, yet the fe 

gid. 83, „ fee ſhould hold during the life of 4. But ſome books hold this ca{ 

MS. of the feoffment to be different from the fine, and though the fhe 

6 makes no diſcontinuance, yet the feoffment, they think, does: Ard 

„ it was held in the principal caſe, that if the feoffment were by pull 

„ jt would operate as the ſurrender of A., and the feoffment, only d 

% g., which would diſcontinue the eftate-tail and remainder. For i 

„ ſuch caſe it cannot enure otherwiſe; becaufe unleſs the remainde 

comes into poſſeſſion by the acceſhon of the eſtate for life, it vol 

«not paſs at all; for a remainder, as ſuch, cannot paſs e parol uit 

et out deed and therefore to make B's joining of any effect, it n 

« be takew to be the ſurrender of A., and the feoffment of B. bu 

« caſe was there cited, 41 Ed. 3. 21 & 41 Af. pl. 2. where 4. 

« tenant for life, remainder to B. in tail, and A. made a feoffment * 

« fee to B. and his wife, who ſurvived B., this was held a- forfeiture 

« f. 's eftate for life, and that D. in remainder might enter: beat 

% between baron and feme there are no moieties, and the wiſe ſurnn 

« is in of the whole by A. the feoffor, whoſe feoffment divelted 

Co. Litt, 4 diſplaced the remainder to D., and, by conſequence, made a foi 

251.2, 592. ( ure of A.'s eſtate for life. So, where tenant for life, and be in the 

w_ & mainder for life, join in a feoffment, though by deed, yet this 
4 172 « forfeiture of both their eſtates, for which he in the next ren 

1 Roll Abr. * may enter preſently; becauſe both of them joined in the toruow 

855. pl. 8. „ Which diveſted the remainders. 

If A; be tenant for life, remainder to B. in tail, remainder u 

2 «Gin fee; A. make a feoffinent in fee to C. ; this divelts and di 

She! 6 the remainder of B., and is a forfeiture tor which he may enter. d. 

857 Pl., 2. * H. were tenant for life, remainder to B. in tail, remainder to 9 

5 «tail, iemainder to D. in fee, and 4. make ,a feoffment in ſet u 

« who dies without iſſue, C. may enter for the forfeiture; for ths Ca 

« ry diveſted his remainder, and B. could not diſpenſe with the 1 

5 e feiture as to his own eſtate. So, if A. be tenant for life, ren 

© to B. in tail, and B. releaſe to A. in fee, and after A. make 3 "ny 

« ment in fee; and then B. die; yet his iſſue may enter for the l | 

ure: for the releaſe did not mend at all the eſtate of 4. ; and 

« jt prevented B. himſelf from taking advantage of the forfeiture nt 

„ cauld not bind his iſſue, or thoſe in remainder. 


1 Leon, 36. 4 Huſband tenant for life, remainder to his wife for life, "GP. % 
1 Sid B3. ä dep to the heirs male of their two bodies, remainder to 4. * 
a pt 0 « 'The huſband and wife levy a. fine with warranty, and die * 50 
e * ſue: — the warranty deſcends upon A. : yet it was adjudy 


Stephens „„ © neither the fine nor the deſcent of the warranty upon A - 
Triuridge. 4 diſcontinued his remainder, becauſe the eſtates of the hei 
„ wife for their ſeveral lives continued diſtinct, and 140 
in the remaioder to them in tail; and then. not being 


* 
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if the tail, their fine could make no diſcontinuance of the eſtate- tail or. 
he remainder, and, by conſequence, - the warranty could not attach 
pon A., whoſe eſtate was, not diveſted or turned to a right, But 
in all theſe caſes the fine with proclamations binds the iſſue by force 
of the flat. 4 H. 7. & 32 H. 8. : "INE 

« 4, tenant for life, and B. in remainder in tail levy a fine; B. dies 
wihout ifſue, and if the conuſee ſhould bold during the life of 4. 
vas the queſtion. The court thought this caſe the ſame with Bredon's 
caſe, But Hale faid, the reaſons given in Bredon's caſe make againſt 
the reſolution ; for where it is ſaid, the remainder in tail paſſed firſt 
u avoid a forfeiture, he ſaid, if it did, the freehold muſt” then paſs 
tw it by way of ſurrender, and ſo drown; but they ſhall rather be 
conſtrued to inſimul et uno flatu and he reſembled the principal- 
caſe to a feoffment by the huſband and wife of the wife's lands whete- 
of the huſband is entitled to be tenant by the curteſy ; the heir of the- - 
viſe ſhall not avoid the feoffment during the life of the huſband. 
But the caſe was ended by agreement. 0 

* Huſband and wife, ſei 


iſed of lands to them and the heirs of the Cro. Car. 
huband, make a leaſe thereof to the defendant, who covenants with 285. 

them and each of them, and with the heirs and aſſigns of the huſband _ bis 
to do ſuch a thing upon the land. The huſband and wife convey the : 
reverſion to the plaintiff in fee, who brings covenant, and concludes 

md: adio accrevit to him as aſhynee of the huſband, without averring 

the wife to be dead. And though it was urged, that he ought to have 

brought covenant as aſſignee to both, having his eſtate as well from 

the wife, who had an eſtate for life, as from the huſband who had the 

ſee, unleſs he had alleged the wife to be dead; yet it was held well, 

being brought by the aſhgnee of him who had the inheritance and ſo 

no prejudice to any; and that the eſtate for life being transferred 

wth the fee was thereby drowned and confounded, and ſo the action 

vel brought as aſſignee of the huſband. | 

* 4. tenant for life, remainder to B. in tail, remainder to C. in fee. Oro. Elz. 


Ger o for life, remainder to B. the huſband and his beirs: then the pl. $70. 

biband and wife ſuffer a common recovery with ſingle voucher to the uſe _— 

the huſband and his heirs, and die without iffue. C. enters within ve 

jars. And it was adjudged clearly, 1/4, That the fine levied by A. 

dg. made no diſcontinuance, and they would not ſuffer it to be argued 

ke the reaſons in Bredon's caſe ; for none can diſcontinue an eſtate-raih, 

he who is ſeiſed thereof in poſſeſſion, or at leaſt of the freehold 

ſereof, 2dly, Ii was adjudged, that the recovery was no bar or diſ- 

Ruovance of the eſtate-tail or remainders, becauſe he who ſuftered 

us not ſeiſed of the eftate-tail- at the time of the recovery; for by 

de fre an eſtate in fee determinable on Z's death without iſſue paſſed, 

Wh there was no diſcontintance : and by the render a new eſ- 

= u given to the huſband, to which the recompence in value upon 
recovery enures, and not to the eſtate-taill, nor, by conſe- 

Face, to the remainders depending therebn. And this recovery 

% dat within 32 H. 8. becauſe he in the remainder in tail joined 

* tenant for life, But it was agreed, that the fine would 

18 the iſſue, if there had been any, by virtue of the ſta 
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4.and E. intermarry, and after levy a fine come co, &c. with remain- 825. Moon 
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«© A, tenant for life, remainder to B. for life, remainder to C. i * 
„% remainder to B. in fee. B. levies a fine come ceo; &c. to D.; this x 
e a forfeiture of his remainder for life; ſo that after the death of J., C 
may enter; for by this fine B. is eſtopped to ſay that he did not pu 
& a fee in poſſeſſion without any fraction of eſtate, And thetefore th: 
« differs from Bredon's caſe, where the eſtate for life and remand: 
„ were immediate one to the other, which here they are not, 

« Feme tenant in tail general, remainder to the huſband and his ben 
« during the life of 4., remainder to A. in fee. 'Vhe huſband and wi 
«levy a fine come ces, &c. to D. and E., to the uſe of the wife and be 
« heirs; the huſband dies; the wife dies without iſſue; A. brings ſx. 
„% medon apainft the heir of the wife, upon pretence that the fine lene 
« by her being tenant in tail in poſſeſſion, was a diſcontinuance, and the 
the eſtate in remainder of the huſband for the life of A. was men 
„ and extinguiſhed in the fee granted by the fine to D. and E, oth 
« apon the death of the wife without iſſue, the remainder to v. was t 
come into poſſeſſion. But it was held, that the eſtate · tail of the wi 0 
and the remainder of the huſband for the life of 4. were conveyed a 
« two diſtinct eſtates in being to the conuſees, and that the eſtate fo 
% life was not extinguiſhed or involved in the eſtate- tail given by th 


« fine; for then it mult be either by ſurrender, forfeiture, or cook gair 
tion. By ſurrender it cannot be, becauſe it is ſubſequent to thee 100 
tate - tail; by forfeiture it cannot be, becauſe the tenant for life gy 

not the fee alone, but gave only ſo much thereof as he had and jou * 
with the tenant in tail, who had power to give a fee during the e. 
4 tail without wrong to any. And if need were, as in Bredon's caſe,1 100 
4% avoid a diſcontinuance, they conſtrued the remainders in tail to 5 | 
* firſt; ſo here, to avoid a forfeiture, her eſtate for life may be ſaid! ule 0 
„ paſs firſt, though in the conuſee they both made but one entire ellat 

% And if the fine were reverſed for the infancy of the wife, yet thec and t 
c -ſee ſhould hold the huſband's remainder for the life ot 4. 0, it 
* fine were upon condition, both eſtates on breach thereof ſhould be i fe 
s ſtored in the ſame plight as at firſt. But admitting it ſhould be nn 
«© as a diſcontinuance of the wife, being tenaat in tail in poſſeſnon, ball | 
„as the confirmation of the huſband in remainder, yet A. can no mt Kot te 
„ enter during the continuance of the eſtate, than if the huſband bad! the re 


— 


„ joined in the fine, but had kept his right, or had releaſed it to er! 
diſcontinree. For in ſuch caſe, every one muſt ſue in their tun t 
« avoid the diſcontinuance : firſt, the iſſue, then, he in the firlt ren 
eder, and after J. Though the iffi.e will not, or there be no iſſue 
<« the ifſue be bound, and the huſband cannot by reaſon of his rele 
« yet it is all one to A., for his right does not begin till aſter the! 
„ foregoing eſtates ended. But in Bredon's caſe, if the tenant for Lin ry 
« had ſurrendered to him in the remainder in tail, and then he has Cover 
« yied a fine, and died without iſſue, he in the next remainder i ever 
„have had a formedon preſently, though the tenant for life were bY fre, 
& becauſe by the ſurrender the eſtate for life was abſolutely deter 
but by his joining, as he did there, or, if he had releaſed or con" 
the land to the coouſee, in ſuch caſe, he ſhould have been ſaid to We 
% only his own fiogle eſtate for life, and he in the ſecond rem To h 
„ ſhould bot enter till that determined. And therefore: in the pris 0 6 
* caſc it was held, that no formedon lay during the life of A. 


A. E 
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« 4. tenaft for life, remainder to B. in tail, remainder to A. in fee. Cro Eliz. 

4. and B. make a leaſe for three lives by indenture to C., then A. dies, 56. ; 
i and B. grants the reverſion to D. in fee, to the uſe of his laſt will, and _ 243. 
« by bis will deviſes the reverſion for years, and dies leaving iſſue. The OD 8 8 85 
three lives die: the deviſee for years enters, and the iſſue of B. ouſts ; 
tim, And it was argued, that this leaſe for three lives was a diſconti- 
; nuance, becauſe, as it was ſaid, it was more than they could both 
make, and ſo it was a tort ;, and the reverſion gained by tort, though 
n whom the reverſion was might be a doubt. But it was adjudged no | 
| diſcontinuance, and that the entry of the iſſue was lawful ; for the we 
lee being by indenture was the leaſe of A., and the confirmation of . 
B ; but, if it had been without deed, then it had been the ſurrender 5 
o 4, and the leaſe of B. only, becauſe otherwiſe nothing could paſs * 
fom him, his remainder, as ſuch, not being transferable but by - _ 


deed. . 

« A, tenant for life, remainder to B. in tail. 4 makes a feoffment * L. eon 127, ] 5 
a tothe uſe of himſelf for life, remainder to B.; then A. and B. enfeoff 5 _ . 
4 D. Gaudy and Shute held clearly, that this was a diſcontinuanee ; „ To nkins. ks 
0 fir when B. enters to make the feoffment, he is remitted by reaſon of b 1 
\ the forfeiture committed before by A., and then by ſuch remitter he | 3 


rains the poſſeſhon, and it is only his feoffment, and fo it is a diſcon- 1 
tanance ; for both cannot have the poſſeſſion. Clench cont. Becauſe | 
le intent of B,'s entry was ooly to join in the feoffment with A., and f 
ts pals both their eſtates together, and not to take advantage of the * 
oſeiture 3 and therefore it was no diſcontinuance. But the caſe was 
adjourned, and no judgment appears to be given. 

* 4, tenant for life, remainder to B, in tail. A. levies a fine to the Dyer, 324. Pit 
iſe of himſelf 5 then he and B. join in a feoffment by letter of attorney. pl. 35. 1 
Andit was held a diſcontinuance, becauſe it was the feoffment of B., 

ud the confirmation of A. only. 


4 * 
* Ay 
| l 


* A. tenant for life, remainder to B. in tail, remainder to C. in tail, — bo | 4 
i fee; a precipe is brought againſt A. and B., who both vouch the Kniveton's , 
wnmon vouchee, and thereupon a common recovery is had; yet this caſe Cro. 1 


all not bind the eſtate-tail or remainders, becauſe B. in remainder is Eliz 570. 
Int tenant to the precipe, but A. the tenant for life only, and therefore Leach v. 3 
de recompence in value cannot go to B. in remainder only, he being = = 
Fer ſeiſed by force of the tail; but ſhall go to them jointly according 'Y 
Þ the writ, which was againſt them jointly, and ſappoſed them joint- * 
ats ; and by conſequence can be no bar to the eſtate- tail or re- | 
under, my they were not jointly ſeiſed, but in remainder one 
mother. ; | 
but in that caſe if A. only had been empleaded, and had vouched 10 Co. 43. 3 
n remainder in tail, and he the common voucher, and ſo a common 8 6 
wrery were had; this had barred the eſtate-tail, and all remainders >r ny 4 
ons depending thereon ; becauſe there 4. was ſole tenant to Mo. pl. 953. 
*frecype, and by voucher of him in the next remainder in tail he does Jcnniog's 
ry. And if he in the next remainder in tail cannot defend the ©*: , in 
on, or call in one who will, he muſt be contented with the ( Lid“ * 
pence in value, which the court adjudges the laſt vouchee to ren- 362. 8. ö it 
'w him according to the eſtate he hath Toft ; and ſuch recompence 1 
b po over to thoſe in the future remainders, whoſe eſtates are like - Y 


in the judgruent taken out of them to make good the eſtate te- 
e A. tenant 
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% A. tenant in tail, and B. in reverſion. in fee, join in a leaſe for ti 
“ by deed, which is not warranted by 32 F. 8.-then B. deviſes his te 
& verſion, and dies, and after A. dies without iſſue: and the queſtion 
&« was, if this leaſe was a diſcontinuance of the eftate-tail and the tert. 
„ ſion; for then the deviſe of B. is void, he having no reverlion, by 
« only a right of a reverſion, which is not deviſable And thre 
«+ juſtices held this Jeaſe a diſcontinuance, and, by conſequence, the d. 
«« viſe to be void: for the livery is made only by the tenant in tal]; fo 
« he only hath the immediate freehold, and his leaſe diſcontinues the 
« eftate-tail and reverſion, and gains him a new fee during the laſe 
And they held likewiſe, that it was a diſcontinuance preſently or wt 
6 at all; for the after-accidentof the death of the tenant in tail without iſx 
& could not make it a diſcontinuance of the reverſion, if it were not l | 
« upon.making the livery. - But Crole, J. held it no diſcontinuance, Il " 
“ becauſe it ſhould be taken to be the leaſe of the tenant in tail duruy Bl 
„ his, life, and the confirmation of him in the reverſion; and after i | 
« death of the tenant in tail without iſſue, then it ſhould be taken u 
« the leaſe of him in the reverſion only; 2dly, becauſe their joiningi has 
% ſuch leaſe ſhews they had no intent to make any diſcontinuance 
* diveſt or diſplace the reverſion. But by other three juſtices it u 


1 


« adjudged to be a diſcontinuance, and the deviſe void. 1 
« A. leſſee for years, remainder to B. wife of C. for life, remainde the | 
« to D. in tail, remainder to C. huſband of B. for life, remainder to 8 being 
„in fee; the huſband and wife, by fine ſur conceſſit, grant tenements jt . 
« difta et totum et quicquid habent in tenementis predidis to E. and his be for { 
* for the life of the huſband and wife, and the longer liver of them, lM ; » 
« warranty againſt them, and the ſurvivor of them: A. attorns; ake the x 


** wards F. father of D., and the huſband and wife, levy a fine cone > bor 
„% &c., with warranty- ſeverally againſt F. and his heirs, which « the { 
* cended on D.: and if the fine ſur concgſſit by the huſband and e 
« ſhould enure to. paſs an eſtate in poſſeſhon for their lives, and the 
of the longer liver of them, then it was agreed by all that the ren 
„ der to D. was diſplaced, and then the warranty attaching upon 
„ bound him: but, if it bad paſſed only their ſeveral eſlates by fradt lie 0 
6+ viz. the eſtate of the wife in poſſeſſion, and the eſtate of the bulb and þ 
„ as a remainder, then there was no ſuch diveſting of 's remainder, tare 0 
% would let in the warranty upon him. But tne better opinion f ee 
« that by the grant of tenementa pradidta for the life of the buſband by life 
„ wiſe, and the longer liver of them, an eſtate in poſſeſhon paſſeth 
that time; and that the words totum-et guicguid habent, &c. ca000y | 
& taken by way of reſtriction to qualify it, ſo as to paſs only tber ee 
«ral eſtates by fractions, that being a diſliact independent clauſe fe life 
„added by way of accumulation to include and take in whatere! u unde 
«« the ſirſt words might be thought inſufficient to carry 3 m_ 

„ remainder to D. was diſplaced, and the warranty of his 

« taching upon him, bound his right. For they all agreed, :hat ther ez 
« firlt fine, though executory only at firſt, was -well executed by 0 
« attornment of the leſſee for years; and though this fine ſur c r 
«the molt innocent of all others, and but as a grant of t. fatun/# 
there be proper words of reſtriction, yet with ſuch words |t | be eſt; 
« a fee as well as the fine come ceo, &c, which, if levied by r Wance | 
life or years, is always a- forfeiture of their eſtate, be the Wine 
« what it will, And here they ought to have only granted e 
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um el quicquid habent in {enementis pradictit, without ſaying for what 
eſtare, or, if any eſtate were named, it ought to have been only for 
he joint lives of the huſband and wife, or for the life of the wife, and 
; cher the death of D. without iſſue, then for the life of the huſband : 
wt as it is here, it paſſes an entire eſtate in poſſeſſion for a longer 
«me than they had power to give it, and ſo diſplaces the remainder to 
Y, and lets in the warranty And yet it was agreed by all, that 
le intent of the huſband and wife was only to paſs their ſeveral eſ- 
ares, becauſe otherwiſe-D., by his entry for the forfeiture,” might not 
oaly have defeated, the eſtate of E. the purchaſer, but might alſo (be- 
ing in poſſeſſion) by a common recovery have barred the remainder in 
fee to the wife ; to prevent which, as they thought, they contrived 
ſoch bne, E. having agreed to the purchaſe of the whole eſtate, and D. a 1 
being only to join in the ſale when he came of age. Note—Garratt v. = 
Blzza'd (ſupra) was cited and relied on; but the parties after agreed bi, 
and no judgment was given. : ; ; 2 Jo. 98. 
A. ey leaſe and releaſe on a marriage intended with B,, conveys 3 Kch g22. 
nds to the uſe of himſelf for 99 years, if he ſhould ſo long live, re- 2 Mss. 50. 
mainder to truſtees during his life to ſupport contingent remainders, Lane v. [ 
remainder to B. for life for her jointure, remainder to the firſt, ſecond Vane. ok 
and other ſons in tail male ſucceſſively, remainder to the heirs male of 5 
the body of A. on the body of B. to be begotten, remainder to the right 7 
beim of B.; the marriage takes effect; and before the birth of any 
len, 4. and B mortgage the ſaid lands for 500 years to the plaintiff 
for ſecuring 1000/.. and then levy a fine come ceo, &c. to the plaintiff, 
a the firlt place for corroborating the term, and after to the uſe of | 1 
the right heirs of H.; the truſtees enter for a forfeiture ; then a ſon . 
8 born, after A. dies, and the truſtees continue poſſeſſion in right of 1 
the ſon ; the plaintiffs enter, and B. is yet living. And if the plain- 
bffs ſhould hold during the life of B, was the queſtion ; for there was H 
w endeayour to prove the contingent remainders deſtroyed, there be- $3 
uy a ſufficient eſtate in the truſtees to preſerve them till they came in 3 
J. For the plaintiffs it was argued, that they ſhould hold during the 
iſe of B., for if the remainder in fee had been in a ſtranger, and A. 7 7 
ad J. and that ſtranger had levied ſuch fine, this had been a forfei- 8 
ure of 4.'s eſtate, by reaſon of the intermediate remainder to the A 
ſizes, who did not join; but it could be no forfeiture of B. s eſtate 
be life, becauſe he in the remainder joined ; and therefore only 
el what they lawfully might paſs, viz. their ſeveral eſtates: (1 Co. 
16. 6 Co, 5.) And though both are conjoined in the conuſees, yet 1 
dere being no forfeiture ſurrender, or extinguiſhment of B. “s eſlate 1 
in lie, the eſtate of the conuſee thall open to let in the contingent re- 
tunders when they happen, as if no alienation had been made, there | 
eng a ſufficient eſtate to ſupport them. And if there was no forfeiture 1 
Ie eſtate for life of B upon levying the fine, the birth of the ſons - 
cannot make it ſo, that being matter ex poſt fato,' and 1 Co. 76. 14 
db caſe was cited, where tenant for life and an infant in remain- 
& pined in a fine, which was after. reverſed for the iofancy ; yet the | 
held during the life of the tenant for life. 2dly, Admitting | 4 
& eltate for life of B. could not reviye and ſeparate from the inhe- bh 
Pe to let in the contingent remainders when they happen, being 
ated in the conuſee ; yet, after the death of B., they may take | 
Ne vithout any ſuch interpoſition ; as if H. be tenant for life, the 1 
| remainder _— 
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4% remainder to B. in fee, and A. be diſſeiſed, and releaſe to the diffi 

| * he ſhall'have the whole fee during the life of fl., and N. einndt 0. 

Co. Litt. « feat it or take out his remainder till 4.'s death. 80, if 4, be um 

Hob. 296. & for life, remainder to his firſt and other ſons in tail, and before the 

Koll. Abr. the birth of any ſon A. be diſſeiſed, and then after a ſon be born, id 

55 | 4. releaſe to the diſſeiſor, he, by this, ſhall have a fee till & ea, 

and then the ſon may defeat it by entry; becauſe the right of 4. ſup 

«+ ported it till it came in gſe, and then his releaſe after cannot deſtroy 

“ $0 here, the eſtate for life of B. is virtually in gſe, though being co 

joined with the remainder in fee in the conuſee it ſhould not ſurge 

« But in this caſe the remainder in fee being in the wife, ſhe hu u 

+ eſtate for life to forfeit or ſurrender, but has the whole fee in her, fü 

ject to divide and let in the contingent remainders when they hape 

% and ſhe has then no new eftate but the ſame ſhe had before, then in 

* ed, now divided, and therefore the conuſee ſhall hold during her li 

% On the other fide it was argued for the defendant, that, till the cu 

« tingent remainders came in eſſe, the wife had the whole fee exten 

© in her, and no eſtate for life: for that was not to ariſe till the binht 

„the ſons : and therefore, by her joining in the fine, could not be on 

„ed or transferred over as any certain or fixed intereſt, but being i 

« contingency, was extinguiſhed and deſtroyed by the fine before it tw 

« effect 3 and therefore the eſtate of the ſon ſhall be now in poſſely 

*« diſcharged of it. And a caſe was cited to be reſolved in Chancery 

«© the Chancellour, Hales Ch- J. Wyld, Ellis and Wyndham, Fer 

% 1672, where A, conveyed lands to the uſe of himſelf for life, 

« after his death and the death of B., then to the uſe of C., this limit 

„ tion to the uſe of C. was reſolved to be contingent, by reaſon that 

had no eſtate, and he might ſurvive. And there it was agreed, th 

© if C. had levied a fine or made a feoffment, the eſtate to C. could 

\ ver veſt, But this caſe differs from Bredon and T report's caſes: 

* in thoſe. caſes there was an eſtate for life in %; but here there 

% none, but in contingency. But the principal caſe was adjourned, 

« no judgment appears to be given. I 

Tro. Eli: 4. tenant for Ife of certain lan4s,. remainder to his fon B. int 

257. « A. and B. join in a leaſe by indenture to C. for life, remainder 

1 Leon.243. 4 D. for life, rendering 100. per annum rent. A. dies; J. act 

— % «the rent from C. and dies, having iſſue, who alſo _ 
* « from C., and then enters, and makes a feoffment, and lenes 1 

« to J. 8.; then C, re-enters, and dies, and D. enters as in n 

„ mainder. And the queſtion was, If J. S. the purchaſer of 
+ remainder might avoid this leaſe in remainder to D., or 

« acceptance of the rent from C, the firſt tenant for life, 

« made good the remainder to D., ſo that he coming in 1 

« the iſſue of R., who ſo accepted the remainder, ſhould be bound 

« it? And it was adjudged, that the leaſe in remainder to D. 

good, and not ayoidable by J. S. the purchaſer; for the pc 

% avoid this leaſe was only given to the iſſue in tail in 

« eſtate - tail, and when that by the fine is bound and gone, the! 

« chaſer, who is a ſtranger to the eſtate-tail, and not in ry 

* thereof, cannot have the privileges annexed thereto, nor, bf 

<« ſequence, can avoid the which the iſſue in tail, as ſoch, 

« had a power to do. | | 
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« Copyhold was granted to one for life, remainder to an infant in Cr9_Eliz- 
ee; rbey both join in a ſurrender to one who was admitted tenant So Knight 


for life, and after the infant dies, and his heir enters. It was ad- 
judged, that be might well enter without being put to his writ of 
hm fuit infra etatem ; for ſuch ſurrender was bat a conveyance by 
matter in pats, which cannot bind an infant, but that he or his heirs 
may enter, or bring treſpaſs before admittance. 


* 


4.in fee, A. and B. join in a deed, whereby A. grants, and B. 
confirms to C. and his heirs a rent-charge of 100. per annum out of 
the ſaid lands, B. being then within age; then A. and B. ſevy a 
Fre of the fame lands to the uſe of 4. and his heirs, who enfeoffs 
the plaintiff, and dies, and B. hath iſſue yet living. And if the 
plaintiff was chargeable with this rent, was the queſtion. It was 
pued, that if a rent be granted by tenant for life, and confirmed by 
him in the remainder in fee, being within age, that this iſſues out of 
the eſtate for 'life only, and is merely a void grant as to the remain 

er; ſo that if the tenant for life purchaſes the reverſion or remain- 
der, and dies, this ſhall not bind the inheritance, And though he 
had made a feoffment over, yet a feoffee after his death ſhould avoid 
„ But here, becauſe . was not only tenant for life, but had alſo a 
remainder in tail, and after that a remainder in fee, the rent is iſſu- 
ng out of all his eſtates; and though it were void as againſt B., 
who was the next in remainder in tail, and confirmed it, by rea- 
len of his infancy, yet now chat eſtate · tall of B. being bound by the 
ine, and the whole eſtate limited to the uſe of 4. and bis heirs, the 
court inclined that the rent had till a continuance, and ſhould bind 
the plamtiff; for the - privilege which the tenant in tail could have 
ud of avoiding the rent by reaſon of his infancy ſhall not help the plain- 
if, who comes in under all the eſtates of 4., which of themſelves 
wild have been ſufficient to go through the whole grant of the re- 
wander, were it not for the remainder in tail to B., and that re- 
munder is now by the fine barred and gone. 


"lf A aſe in effect was this: A. tenant for life, remainder to B. in Mo.p1.274 . 
acct wi, reverſion to A. in fee. A. grants a rent out of the lands, to 
the zn after his death; then he and B. join in a fine to the uſe of 4. 
8 1 | remainder to B. in tail, or in fee; then A. dies; yet the 
n his 2 not charge the remainder of B., for each paſſed their ſeve- 
r of tlates only, vis. A. his eſtate for life, and reverſion in fee, 
of 2 his remainder in tail; and there was no eſtoppel, becauſe a 
fe, . intereſt paſſed from each of them; and then the remainder 
in u - ® no more chargeable with this rent after the fine than it was 
bound 1 granting only his own remainder diſtinct from what 4. 
o P. wel and by conſequence, none of the charges of A. can affect 


before, der after the fine any more than they would have done 


then 2 2 upon B. s death without iſſue, if the rent ſhall 


of . » being well chargeable at firſt upon the reyer- 


« /, tenant for life of certain lands, remainder to B. in tail male, re- Cro Car. 
minder to A. in tail, remainder to B. in tail general, remainder to 103 Holt. 
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ae ' REMAINDER AND REVERSION. 


(I) In what Cales a Hiemainder or Neverſion (hail 
on che Aas or Chazges of the — 8 


% Am now to conſider in what * the remainder or reverſion 

cc be ſubject to the acts or charges of the particular tenant, and 
* what not, (which has been partly treated of before,) and when, ; 
66 how, the charges of him in the remainder or reverſion ſhall takeplace 


(K) To what Puzpoſes the Hemainder is accountt 
blut as one with the particular Eſtate, ag whe 
1 they aze regarded as ſeveral Eſtates. 
a of the) 3 Keb. 263. 329. Gilb, Ten. 194. Watkin's edit. 
age 332 5 


(And 1 | . 7 : 
2 Ky, 2 See Gilb. Ten, 246. 250. 305. Watkin's edit. 2 Ld. Raym. 9) 


* 


AS the rule in Shelley's caſe is intimately connected with the doBrine . 
ceding Treatiſe, and as a controverſy reſpecting the extent of the applcai 
Ae rule bas unhappily long divided the opinions of ſome of the greau) 1... 
pers of Weſtminſter-hall; che Editor feels it a duty he owes to the H bord 
dire the attention of the reader to a tra lately publiſhed h 
HarGRAVE in the firſt Volume of his Collection of Law Trf ner 
titld, Obſervations concerning the Rule in Shelley's Caſe, 
% with a View to the Application of that Rule in Laſt Wills,” 
controverſy is there fully flated ; the errors of each of the contendag 
are pointed out diflinfly, but with delicacy ; and the author's idea 
true principle of the rule, its ſpirit and uſe, is diſcloſed with peri . 
and maintained with admirable force and cogeney of reaſening.— li 
added, that this idea of the rule has been fortified by the opinion of 
Thurlowe in'the caſe of Jones v. Morgan (1 Br- Ch. Rep, 220 
by what is ſaid by Mr. Fearne in the later editions of bit profound 
on the learning of Contingent Remainders, It is to be hoped il 
the credit of the Profeſſion, and for the ſake of thoſe whoſe title a 
come the ſulje of it, that the. controverſy will henceforth be che 
— 0 9 
„ The long note upon the caſe of Syrapſon v. Southern, i. /4 
468, of this volume, was communicated to the Editor by the 
Auer of The Law of Deſeents, and is extraed from a Trex 
Bolds, with the publication of which the Profeſſion will beſt) 1 


* 


* * 
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„by our law, is preſumed to have been originally in the Gilb. on 4 
ph _ = king portioned it out in large diftrifts to he great Revts, 1, 2. 1 

nen that had deſerved well of him in the wars, and were able to adviſe &c. 
Im in time of peace. This was the nature of their tenure; and theſe 
dere all the ſervices the king expected in return for ſuch conceſſions. 4 
But theſe large diſtricts or countries, would have been but of little uſe, ei- of 
her to the lords, or to the publick, it they had continued in their own 
binds: lo ſuch a caſe, they muſt, in the midſt of their large territories, 
hae wanted almoſt the neceſſaries of life; and the publick that ſtrength 
ul ſecurity, which land well peopled and cultivated produces and yields. 15 
Kence it became neceſſary to ſubdivide thoſe territories; and the diviſion i 
mult neceſſarily have been made among two ſorts of men, to anſwer the ſe- 
jecal neceſſities of the lord and the publick ; the military men, to attend * 
the lord in the field, and venture their lives for their country; — and the | RN 
ſen, to plough the demeſnes which the lord kept in his own hands for * 
de ſupport of his own table, or to make an annual return of corn and N 
uber proviſions for that uſe and purpoſe : and hence, by the way, the . 
knds which the ſocmen held were called farms, from the Saxon word 1 
fern, which ſignifies proviſions. X . 
Theſe corporal ſervices, as money multiplied and trade increaſed, were Ho 
changed into money by the conſent of the tenants, and the deſire of the 
auch; and, as the military tenure began to decline, they admitted of com- 
yoltions from the feudal tenant for not attending his lord in the field, and 
thoſe compoſitions were aſcertained by parliament after the war was 
ner, which was called eſcuage: This change of the ſervices ſeems to 
bare been for the eaſe and advantage of the lords, becauſe they were no 
keger obliged to carry their own proviſions to the camp, when they had 
ej From their tenants, which in every place would ſufficiently provide 
dem with all the neceſſaries of life. = 

The remedy for the recovery of rent is by way of diftreſe, which ſeems 
Þ are come over to us from the civil law: for anciently, in the feudal 
nv, the not paying attendance: on the lords“ courts, or not doing the 
ſervice, was puniſhed with the forfeiture of the eſtate, So is Vi- 
a, in the title Cauſe ex quibus Feudum amittitur; via. Si vaſſalus 
domino non ſeryiat, fidelitatemque ei non præſtet; ſi vaſſalus, a domi- 
t0 ejus vocatus; non venerit; fi pactum feudi non ſervetur:“ But 
ie feudal forfeitures were afterwards turned into diHireſſr. according to j 
pgnorary method of the civil law; that is, the land that is ſet out to 945 
| tenant is hypothecated, or as a pledge in his hands, to anſwer the tent 5 
21 to de paid to the landlord; and the whole profits ariſing from the i 
ue liable to the lord's ſeizare, for the payment and ſatisfaction of 7 


beides this, the lord had another ſecurity by the feudal law for the 
10 ce of his ſervices; and that was, the ſolem i engage- i 
« made by the tenant upon his firſt entering into the feud, by the do- $ 
| lunge, and taking the oath of fealty: by which the tenant ſolemn] + 
ud undertook, to bear faith to him for the lands which he held, | x 
— Tully to do the cuſtoms and ſervices which he ought to do at the 5 
him: hence came that connexion between che lord and te- A 
nant 


. « bet quidem tenens manus ſuas utraſque ponere inter manus utraſque 0 


came to be mitigated, with a ſeizure of every thing that was found on t 


Page 363 


\ (4 rinſe) In what caſey» mor cer nay be dſtralned fory Feb, 104. Co LI 1 
14 | 


RENT. 


nant, in the feudal law, that dependence and attendance of the tenans f 
all the circumſtances of life and articles of danger ; and, in return af tut 
ſervice and fidelity, the utmoſt protection the lord could give him: « U, 


4 


mini ſui ; per quod fignificatur, ex parte domini, protectio, defenſu, c 
« evarrantia ; et ex parte tenentis, reverentia et ſubjefio.” 

This oath of fealty or fidelity was, we ſee, taken by the tenant on acc 
« of the lands holden from the lord; for fo ſays the tenant, - * thy 
« mill be faithful to the Lord for the lands which he holds ;”—and i 
fore this engagement muſt ſubſiſt while the tenure between the lord x 
tenant remains: and it was looked upon to be fo ſacred an obligain 
and ſo neceſſary to be punctually ad that originally, as we ha 
obſerved, the breach of it was attended with no leſs a penalty than the f 
feiture of the feud itſelf; and afterwards, when the rigour of that |; 


land. Now the diſtreſs being ſubſtituted inſtead of the ſeizure of l 
feud, we may eaſily account, why the power of diſtraining always ate: 
ed the fealty, or, as the law-books term it, was inſeparably incident to 
becauſe the power of ſeizure could only belong to him in whoſe b; 
the tenant was, and to whom the lands muſt return when the feudal 
nation to the tenant was ſpent ; for it had been unreaſonable and ablu 
that the tenant ſhould forfeit, his land for not paying a ſervice to a peil 
to whom he never obliged himſelf by any oath or engagement: and he 
it is, that if the lord upon the donation had reſerved to himſelf aoy p 
or rent, and had afterwards granted the rent to a ſtranger, though 4 
tenant had attorned, or conſented to the grant, yet the 172 could 

diſtrain for the rent; for as the power of ſeizure, ſo the diſtreſs that 
ſubſtituted in its place, belong only to him of whom the lands were 
and in whom the right of reverter was when the feudal donation 
ſpent ; and therefore, the ſtranger who could pretend no ſuch right 
the grant, could have no power of ſeizing the feud for the nos · paſt 
of rent, nor conſequently of diſtraining, becauſe then the land woul 


E 
liable to two different ſeizures at different times, 10 

So it was upon leſſer donations: as, if a leaſe had been made for * 
reſerving rent, and the leſſor grants the rent, the graniee has no ren L.th 
for the recovery of it, for the former reaſon : but, if the reyerſioo 7 
had been granted to a ſtranger, the whole ſervices incident to it had h 


and the grantee, after attornment, might well diſtrain, becauſe the it 
maſt neceſſarily be of him to whom the lands muſt return whea the 
donation is ſpent ; and the tenant muſt owe his fidelity to bim whoſe i 
de is, becauſe it were contradictory, to make him bear faith for tht 
land to different perſons ; therefore the obligation of his frſt oath of 
lity muſt ceaſe, ſince he no longer holds any land of him to whom he | 
it. But theſe things will be conſidered more at large in treatiog d 
under the following diviſion : | 


8 1 


(4) Df the ſeveral Binds of Kents: And ber 


1 A 


RENT. 


| | w 11 Conve ance a Rent- ervice ma 
) Upan W3 be Fiferved. D a 


4 rent cannot be reſerved on a fine ſur cognizance de droit come ceo, Bro. Abr. 
500 any other fine which is executed: but if an eftare for life only 90, Bol 
ooreyed by the fine, the cogniſor may reſerve a rent with a clauſe of Abr. tit. 
Fine, O. 
p- 10. 


1997 


3) Of the Continuance of the Kent, and to whom 
to be paid; and herein, of the diſtin Intereſts 
of the Heiz and Executor of the Leſſor. 


; Page 351 
u- leaſe be made reſerving rent at Micheelmas) + 2 Bl. Rep. 1079. 

Where 2 tenant in tail granted a leaſe not warranted by the ſtatute, Paget v. 
died without iſſue a week before the day of payment of the half year's * 5 

and the leſſee afterwards paid all that half. year's rent to the re- Joſt: c. 
er- man, Lord Hardeicle held the executors of the tenaat in tail Difreſs, 
ned to the rent to the day of his death; for as the leſſee had ſubmit- $ 17. 

to pay it, but had paid it to one Who had no right to it, the perſon Ambl. 198. 


whom it was ſo paid ſhould be accountable, and conſidered as receiv- 


ph | ttothe uſe of thoſe who were in equity entitled to it. 
uld Where tenants from year to year under demiſes from a teſtamentary Vernon v. 
2 wdian of an infant tenant in tail who died without iſſue between the Vernon, 


2 Br. Ch, 


p of payment, had paid the whole of the rent to receivers, Lord Rep. 659. 


w directed ſuch part of it as had accrued due in the lifetime of 
tenant in tail to be paid to his perſonal repreſengative, for that the te- 
| holding from year to year, or from period to period, from a guar- 
without leaſe or covenant, could not, be allowed to raiſe an implica- 
0 their own favour that they ſhould hold without paying rent to any 
* Theſe two caſes were decided e eee on the ſtatute of 11 


0 ren L though Lord Hardwicke ſtrongly inclined to think that a tenant in 

(100 w vithin it: a tenant in tail after poſhbility of iſſue extinct, and a 

por for years determinable upon lives, he thought, were clearly with- 

the de money to be laid out in the purchaſe of land is veſted in govern- Sherrard v. 
hoſe is ſecurities; and the intereſt and dividends are directed to go in the 8 
or the ime 2s the land would, in thatcaſe if the tenant for life die between ilona 59%: 


ns of payment of the half- yearly dividends, his executors are uot Harman, 


leu. man takes the whole. Rela 


in, br. Cb. Rep. 99. Pearly v. Smith, 3 Atk. 260. In this laſt caſe, the money had 
wendy lecured by mortgage, but by order of the court had been trans ieried to government 


4 


Ai the fecoverp and Demand of the Hint : 
And herein, 
| Page 354 


— if) 1f lands of a ſubject, whereon rent is, r:ſerved, with a condition of re: e ti 
ng, he may, by reaſon of his prerogative, take advantage of the condition without 
n ſubject cou;d not, 5 Co. 2 a. b. 
m 


Au 2 proportional ſhare thereof to the time of his death, but the 2 Vez. 672. 


5 | 
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Page 359 1 | | 
(By the 4 Geo. 2.) The meaning of the act is, that where there is no expreſs Ripulat N 
in the leaſe for entry without demand, the leſſor may, notwithſtanding, enter without 1 5 


provided fix months rent is in arrear, and there is not a ſufficient diſtreſs; otherwiſe _ 
caſes, a demand muſt be made. Doug. 469. Goodright ex dim. Hare v. Cator.—Acceptans 
of rent by the landlord after the leaſe has been forſeited, has been holden to be a waiver of th 
forfeiture in czeAments brought upon this act; for it is a penalty, and by accepting the rent, the 


penalty is waived. Per Aſton, J. Cowp. 247. A very little matter is ſufficient to 
Polſelton; therefore here the defendant had left ſome beer in the cellar, and the — 'me, — 


ceeded as on 2 vacant poſſeſſion, the judgment and execution were ſet aſide with coſts. Bull x; 
Pri. 97. 4th edit. Savage v. Dent. | | 


$3 I the leſſee, his aſſignee, or any other perſon, claiming any rivk 
, ; , ig any ng 
title, or intereſt at law or in equity to the leaſe, ſhall, within the ting 
aforeſaid, file one or more bill or bills for relief, in any court of equiy 
he ſhall not have or continue any injunction, againſt the proceeding 1 
law on ſuch ejectment, unleſs he ſhall within forty days next after a fy 
and perfect anſwer ſhall be filed by the leſſor of the plaintiff in ſuch eit 
ment, bring into court, and lodge with the proper officer, ſuch 
and ſums of money as the leſſor of the plaintiff ſhall in his anſwer (ag 
to be due and in arrear, over and above all juſt allowances, and alſo 
coſts taxed in the ſaid ſuit, there to remain till the hearing of the cad 
or to be paid out to the leſſor or landlord on good ſecurity, ſubjed tot 
decree of the court; and in caſe the bill ſhall be filed within the ty 
aforeſaid, and after execution executed, the leſſor of the plaintiff ſhall 
accountable for no more than he ſhall really and bond fide, without 
deceit, or wilful neglect, make of the demiſed premiſes from the time 
his entering into the actual poſſeſſion thereof ; and if that happen to bub 
leſs than the rent reſerved on the leaſe, then the leſſee, before be 
be reſtored to his poſſeſſion. ſhall pay to the leſſor or landlord what 
money he ſo made fell ſhort of the reſerved rent, for the time be! 

| the lands. ; | 
(a\This had. Provided that if the tenant ſhall, at any time before the trial in bs 
been per- ejectment, pay or tender to the leſſor or landlord, his executors 0 
mittedante · miniſtrators, or his or their attorney in that cauſe, or pay into e 
ee do where the cauſe is depending a), all the rent and arrears, together 
* 1 ac the coſts, all further proceedings on the ſaid ejectment ſhall ceatl anet 
' where the be diſcontiaued; and if the leſſee, his executors, adminiſtrators, 6 
court were ſigns, ſhall, upon ſuch bill filed as aforeſaid, be relieved in equity 
eg w. and they ſhall hold the demiſed lands according to the leaſe d 
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ejedment of made, withont any new leaſe to be thereof made to him or then, * by 

was brought upon no other ti le, thin a re-entry for the non-payment of rent. 2 Salk. 9 r is 

| Str. 900. Andr. 341. It is now permitted too in other adious beſides cjeQwent, where! A ah { 

| ject is the recovery of rent: as, in replevin, 1 H BI. 24 in covenant, 1 Will, 20 1 8 wa, ; 

| rent, and aſſumpſit for uſe and occupation, Barnes, 19. Pr. Reg. C P. 257. 1 Curr. 57 un * 
= upon payment of the rent and coſts, the court will ſtay the proceedings in ezeament, 50. | T 


itanding judgment has been obtained. 8 Mod. 345. 2 Str. 900 


** 
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| (K) The ſeveral Kemedies for the Gecover) n 
| Kents : And herein, 


(The remedy) Rents of aſſiſe, and chief. rents which have been duly paid for the ſpact 
years within the ſpace of twenty years before the firſt day of the ſeſſion of parliament ver 4 
tute paſlad ; or ſhall hereafter be ereated, as in caſe of rent reſerved upon leaſe, 40.2 wa 
5. For a rent grauted in ſee ſince the ſtatute of guia emprores, and before the palng 2 Wire 
rute, there cannot be a diſtreſs but under this ſtatute, aud therefore in an avowry lor 
treſo, the caſe muſt be brought within it. Dougl. 604. - Bradbury v. Wright» 
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u V ſettled, that goods diſtrained for rent and not ſold, are liable to ſeizure on an immediate ex- 
hs for the king's o un debt; for the mere diſtreſs does not change the property. Parker, 113 
"+ Cotton, Whil't goods are upon the premiſes the land!ord may diftraia them, notwithſtan- 
. an actual aſſigenmeut under a commiſſion of bankrupt x Atk. 103. ex parte Plummer. But 
=. gbods are carriet off the premiſes, or ſold, he loſes his lien upon them, 1 Atk. 104. ex 
Grove, 1 Co. Bankrupt Liws, 221. ex parts Devine. 80 he does, if the 8 are replevied 
idee lellee afterwards. and before any proceedings in replevin, becomes bankrupt, and the af- 
ders ſell the goods, Bradyll v. Ball, 1 Br. Ch Kep. 427. Where a trader, after committing 
of bankruptcy, takes a (hop and agrees to pay halt a year's rent n advance, where by the 
iam of the country ſo much Yes due on the day on which the tenant enters, the landlord 
ter an aſſigament under the commiſſion, and before the exp'ration of the half year, may.diſtraia 
. goods on the premiles tor half a year's rent. Buckley aſſignee of Buckley v. Taylor, 2 Term 


p bos. 3 


1% Provided, if ſuch goods and chattels exceed not the value of (e) The 
the landlord, his bailiff, ſervant, or agent, may exhibit (a) a com- e ung 
nt io writing againſt ſuch offender or offenders before two or more OE 28 
bees of the peace of the ſame county, riding or diviſion of ſuch coun- The King 
 reiding neat the place whence ſuch goods and chattels were remoy- v. Biſſex, 
| or near the place where the ſame were found, not being in the lands TRY * 
enements whence ſuch goods were removed, who may ſummon the * B. Go 
me: concerned, examine the fact, and all proper witneſſes upon oath, 1 
{any ſuch witneſs he one of the people called Quakers, upon affirma- Juſt. tit. e. 
| required by law, and in a ſummary way determine whether ſuch Diſtre's, 8. 
2 :ſons be guilty ef the offence with which he, ſhe, or they (1 This is 
or pe ons 8¹ y x b * * y merely an 
charged; and in like manner to inquire of the value of the goods order, not u 
Ichattels by him, her, or them reſpectively ſo fraudulently carried off conviRion, 
enicealed as aforeſaid ; and upon full proof of the offence (6), by or- and if good 
under their hands and ſeals, the ſaid juſtices may and ſhall adjudge 7 we 1" 
offender or offenders to pay double the value of the ſaid goods and neſs inpoint 
gels to ſuch landlord, his bailiff, ſervant, or agent, at ſuch time as of form is 
kid juſtices hall appoint: And in caſe the offender or offenders, not requiſite 
wg notice of ſuch order, ſhall refuſe or negle& ſo to do, may and 7 wits TA 
b, by warrant under their hands and ſeals, levy the ſame by diftreſs marry art 
ale of the goods and chattels of the offender or offenders, and for be fer out. 
of ſuch diſtreſs may commit the offender or offenders to the houſe I. The 
frreftion, there to, be kept to hard labour without bail or mainpriſe Curt will 


be ſpace of ſix moaths, unleſs the money ſo ordered to be paid as 2 


75, 0 | | 
wit ad ſhall be ſooner ſatisfied. had juriſdic- 
ſe 0 tion, where 


& follows the words of the ſtatute. I It is not neceſſiry to ſtate. in ſo-mary words, that 
N vu ia arrear when the goods were ca ried off: it is enough if it appears from the order. 


Uk. Yor 1s it necellary to ſtate for what time due. J It is enough to ſay that the goods were 
here | þ an ſuch a time, /4, In a charge aga'nſt a perſon for aſſiſting the letiee in carrying away 
in & a tis only neceſſary to ſtate that offence; for the carrying away by the leſſee, and the 
5 in i cartying them away, are by the ſtatute two diſt ind offences, 1d, The ſtating the 


F the digundtive, as that the deſendant aſſiſted in removing er concealing the goods, is 
N. v. Middleton, x Burr. 399. | 


þ 5. Appeal given to the quarter-ſeſſions; and appellant entering 
ncognizance with two ſureties in double the ſum ordered by the 
* to be paid, the execution of ſuch order in the mean time to 


5. Landlords are empowered to break open houſes, Sc. to (a) Be. 
* fraudulently ſecured therein, firſt calling to their aſfiſt- 2 
lane the lame are ſuſpecled to be concealed ;- ang in the caſe of when in the 
M m 2 a dwelling bouls, the 
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1492 RENT. 


* 


a2 dwelling houſe (a); oath being alſo firſt made before ſome juſtice 
Ne eak the peace of a reaſonable ground of ſuſpicion that ſuch goods — wg 


open an In. 
inner door. Comb. 17. 


By 5 9. The diſtreſs of corn, tf. is to ceaſe, if the rent 


a : 83 in arrexr, 
and the coſts of making the diſtreſs, be paid before it is cut. 
Page 361 

(B. if the) The diſtinction when the prof ts taken by the leſſee after entry are, and when! 
are not to be in ſatisfaction f the rent, is not admitted in equity; for the courts of equity will; 
ways make the leſſor account to the leſſce for the-profits of the eſtate during the time o his being 
poſſeſſion of it, and decree him aſter he is ſati8f.cd the rent in arrear, and the coſts, charges, ander 
pences attending his entry and detention of the lands, to give up the poſſeſſion to the l fler. 2 
deliver aud pay him the ſurplus of the profits of the eſtate, and the money ariſing thereby. 
Litt. 203. a. n. 3. . 2 | 
Page 363 | | 
(But if the rent) To entitle himſelf to the penalty, Hobart thought that there muſt be à dem 
of the rent on the day after it became due, that is, in the caſe heie put, on the cleventh day. 


* 


(But if the plaintiff) But per Holt, C. J. if a leſſor avows for rent and a n:mine pene, ind 
rent was not demanded, ſo that the nomie pane was not duc, a general judgment for boch (hal 
entirely reverſed. Ld, Raym. 256. | | 
Page 365 | : 

(If tenant pur euter) Sce the caſes on this branch of the ſtatute of Ana, tit. Diſtreſs (A). 


And by a) A receiver under the court of Chancery is an agent lawfully authoriſed wi 
this act to give notice. Ihe court of K. B. conſidered the notice itſelf to be a ſufficient dem 
But the court of C. P. ſeemed to think the demand of poſſeſſion to be diſtin from the notice, 
they held that a demand made on the laſt day of the term was premature, inaſmuch as the te 
did not in ſtrianeſs of law expire till midnight, but in the ſame caſe determined that the ti 
ought to be given before the expiration of the term. Wilkinſon v. Collett, 5 Burr. 1694, 
ting v. Derby, 2 Bl. Rep. 1075. But the law ſcems to be as laid down by the court of g. 
Alfa landlerd give his tenant notice to quit at the expiration of his leaſe; he is entitled to ct 
rent, if the tenant holds over: and a ſecond notice given to the tenant after the expiration 0! 
firſt notice to quit on a ſubſequent day, ov to pay dcuble rent,” is no waiver of ſuch firl 
tice, or of the double rent , which has accrued under it. Meſſenger v. Armſtrong. 1 Term! 
53. One tenant in common may bring this action for his moiety without his compau'on, 
Rep. 1077 

Page 366 

(And by the ſuid laſt) Nil babuit in tenementis cannot he pleaded to an action for uſc and ore 
tion, Lewis v. Wallace, Hil. 25 G. 2. K. B Bull. Ni Pri. 159 4th edit 2 Will. 208. Nor 
defendant in ſuch an action bring evidence to impeach the plaintiff's title, Cooke v. Lo 
3 Terin Rep. K. B, 4. 


(L) ent when and how diſcharged ; and ben 
2 of the Cvia ion of the Tenant, 


Gib. on Rent-ſervice is ſomething given by way of retribution to the 
Rents, 145. for the land demiſed by him to the tenant ; and, conlequ8 
the leſlor's title to the rent is founded upon this; that the land cc 
is enjoyed by the tenant during the term included in the contrad 
the tenant can make no return for a thing he has not: if therefore tl 
rant be deprived of the thing letten, the obligation to pay the rent 
becauſe ſuch obligation has its force only from the conſideration, 
was the enjoyment of the thing demiſcd. Hence then we may 
theſe concluſions or ipfcrences. 


RENT. | bo, 


ſt be ſo pleaded : a plea of mere entry by the leſſor, or deſtruction by him of 


ur: of the premiſes, without alleging an actual expulſion, is not ſufficient ; for theſe are ſimply 


veipaſſes. Hob 326, Reynolds v. Buckle, Cowp. 242. Hunt v. Cope. 2 Jon. 148. Roper v. 


Loyd. Holder v. 


Where rent was ſo granted, as that upon ſome contingency happening, une 

dere was no one who could take by the grant, in fuch caſe the rent was Vaugh.199. 
(to be determined, for it could not properly de ſaid to be extinguiſhed 3 P. Ws. 

x ſuſpended, theſe terms being only applicable when there is an union in 264 (D). 

he ame perſon, either abſolute or temporary, of the rent and the land 2 Roll. Abr 
mol which it iſſues. A determination of it happened, when rent was 180. i 
ted to one pur auter vie, and the tenant pur auter vie died in the Mo. 664. 
eime of cefluy gue vie, here, as there could be no general occupancy Cro.El.gor. 
latent, and no ſpecial occupant was marked out, it determined upon yy, * 

r death of the grantee. So, where a rent was granted to one, his ex- But lee 
rs, adminiſtrators, and aſſigns, and the grantee died in the lifetime Ark. 466. 
he tenant pur auter vie, it was holden that it did not go to the execu- Where Ld. 
„ b:ing a freehold which he was incapable of taking, and therefore 8 
kre there was no aſſignment, determined by the death of the grantee. Ft if 
where rent was granted to one and his heirs pur auter vie, and the named in 
nee died in the lifetime of cęſtuy que vie, leaving an heir, in ſuch caſe the grant 
rent is not determined, but goes to che heir as a ſpecial occupant (a). 2 have 
in quellion, however, with reſpect to the determination of rents by oc- 2 pau 

cy is now univerſally prevented by two ſtatutes, wiz. the 29 Car. 2. auer vie, 
. 2. which makes eſtates pur auter vie deviſable, and if not deviſed, though a 
able in the hands of the heir as aſſets, if he takes them as ſpecial e 
want; and if he does not, directs that they ſhall go to the grantee“s 2 1 * 
ors and adminiſtrators, and be aſſets in their hands; and the 14 C. 29 Car, 3. 
{ 20. f. 4. which in the caſe of iuteſtacy makes the ſurplus of ſuch Co. Lit. ar. 


ues dillributable. b. n. 3. 4,5. 
f I4th edit. 

ld C. J. Vaughan thourht that there cou'd be no occupancy, either general or ſpecial, of 3 

ul thercfore that the heit took in a hi- caſe by deſcent as heir of a deſcendible trechold 

k the notes in Co Litt. above referred to. | 


| Of Apportionment®, and herein of the Suſ: 
uon aud Extinguichment of the Nient; And 


rein, 
Page 368 
% Sav. 69. (a) Noy, 5. The terre-tenant mnſt plead this, in order to exonerate the 


Tet Hobart arguendo obſerves, that the tenant is not compellable to attorn, and 
4 Gubert in his treatile on this ſubject, 165. ſeems of the ſame opinion. But ſee the 


Page 370 
* the 'and be burnt) Zut this was on the expreſs covenant, 2 Str. 763. 8. C. 1 0 

, Duke of Bolton, Com: Rep. 62). Belfour v. Welton, 1 Term Rep. 310. Doe 
* 705. Q Whether, if an action were brought for the rent in ſuch caſe, equity 
bey Brown v. Quilter, Ambl. 619. Where a landlord is bound to repair in cer- 
= the tenant in one of thoſe caſes from a ſudden accident is obliged to make thoſe re- 
— fortl.er miſchief, if an action be brought againſt the tenant tor the rent, a court 
8 o iter pole, becauſe the tenant may ſet off in the action the money advanced 


Tepairs, as money paid to the ule of the landlotd. Waters v. Weigall, Anſtr, 


(But, 
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» 4% REPLEVIN AND AVOWRY. 


Page 371 

„ ( * debt) Com Rep. 42. 2 Salk. 580. 5 Mod. 363. where it was holden, that le 

— an avowant may abate his avowry for part of the rent diftrained tor, but no of 
to + 0 


ew Replevin and Avowry. 


— c 


j (L) Of the Judgment in replevin, 


LAT a * 8 


(A) The Nature and Difcription thereof. 


(Replevin) Spelman in his Gloſſary, woe. * Replegio,” deſcribes it thus R-þlegiare ef 
apud alium detentam, cautione legitimd inter poſita, redimere. Et cautio bac eft ſlipulatio in fo mi j 
edbibite, de ſtando juri, et ſiſtendo ſe foro. Dittum autem replegiare quaſi revadiare, boc ef, va 
pigaus unum loco alterius ſuggrrere, conſtituere. In other words. a replevin is a judicial writ to 
ſheriff, complaining of an unjuſt taking and detention of goods and chatte's, commanding 
ſheriff to deliver back the ſame to the owner, upon ſecurity given to make out the injuſtice of 
taking, or to return the goods and chattels. Gilb. Replev. 85. i 

E 

(T. * the avowant) But a defendant in replevia is vot entitled to move for judgment as in 
of a nonſuit under the ſtat. 14, G. 2. c. 7. Jones v. Concaunon, 3 Term Rep. 661. Shortbrids 
Hiern. 5 Term Rep. 400. 


(But, though an aw: wry) But ſee contr. Lamſhead v. Leate, Sir W. Jones, 253. 1 Roll 
= 220. 8. C. and Calley v. Spearman, 2 H. Bl. 386. He cannot avow alone, but muſt alſo n 
. cognizance as bailiff of his companion. 


a 
— — 


(C) Kepleving, out of what Courts and by vl 
Authoritp thep iſſue ; and herein, of the Pal 
- aud Dutp of the Sheriff. | 


age 375 | 
(And therefore) The different reports of the cafe of Hallet v. Birt do not agree as to the 
of the court upon this point. Carthew's report is ſtated in the paſſage immediately p. 
The language of the court in 12 Mod. 120. is this—Suppoſe the hundred court might boi 
of replevin, which is hard to imagine, yet it muſt be as a court; and aſked how a thing © 1 
grafted on a preſc1iprion, which had its 3 by at of parliament : and gave judgment! ly, by 
plaintiff, Skin. 674. 8. C. adjudged tor the plaintiff ; becauſe the defendant having ſhe 
property in a ſtranger, the plea amounts to the general iſſue ; and though a hundred c 
hold plea in replevin, this ought to be in court, and not out of court. 5. C. 5 Mod %$ 
cordingly ; and per eur, —It is true, all theſe courts. do hold plea in rephevins; but it h 
for the party ougbt to go to the (beriff for the purpoſe, whoſe court is in nature of a co 
Therefore his cuſtom was holden to be void, as againſt law and reaſon. And ſo the Þ 
had judgment, the plea being naught. 1 Ld. Raym. 219. 8. C. faith, that after ſeveral 
ments at the bar it was reſolved, that fince the ſberiff-could uot replevy by plaint at the 0. 
law, but by writ only, and that in his county court; the hundred court, which derives t 
rity from. the county court, cannot do it by preſcription. And the ſtatute of Marledng | 
not extend to the hundred court; therefore this replevin granted out of this court is il in the 
ly being 28 by the ſteward, who is not a judge of the court; and the uſage in ſuch o 
not alter laws ther. tore judgment was given for the plaintiff. 
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REPLEVIN AND AVOWRY. | $6495 


(Se, when the) Fide Bro. tit. Repl. pl. $i nr. Anda replevin lies againſt the king, if goods 
bs in his hands. Per Hide, to the Lerds. 3 Ruſh. x36r. But, if adiſtreſs is taken upon a fee 
rm 1e0t or other duty to the crown, it is conſidered as a contempt to replevy ; and an attach- 
nent will iſſue upon it. Rex v. Oliver, Bunb. 14. And, if a man at this day, there being a ſeizure 
- order to condemnation, were to preſume to replevy the goods, it would be a contempt of the 
2x of Exchequer, for which an attachment would be granted inftantly, Per Eyre, C. B. 


Anitt, 212- 


EET | 

(h was ruled) (a) But now in ſuch caſes it is confidered as a contempt for a party to replevy ; 
nd an attachment will iſſue upon it. Rex v. Oliver, Bunb. 14. Anſtr. 212. 8. C. cited by 
um, C. B.- Replevin does not lie for goods diſtrained on a conviction (for deer-ſtealing). Rex 
„ Monkhouſe, 2 Stra. 1184.— And if the under-ſheriff grants it, an attachment ſhall go againſt 


him. lod. , 


If a ſuperior juriſdiction award an execution, it ſeems, that no replevin Gilb. Re- 
les for the goods taken by the ſheriff by virtue of the execution; and if plev. 154. 
wy perſon ſhould pretend to take out a replevin, and execute it, the 
wor would commit him for a contempt of their juriſdiction, becauſe 
dem execution the goods are in the cuſtody of the law, and the law 
unt to guard them: and it would be troubling the execution awarded 
i the party on whom the money was to be levied ſhould fetch back the 
gods on a replevin. And therefore the courts conſtrue ſuch endeavours 
to be 2 contempt of their juriſdiction, and upon that account commit the 
fender. But, if any inferior juriſdiction iſſues an execution, a replevin 
wil le for the goods taken by that execution; becauſe the inferior juriſ- 
dion being reſtrained within particular limits, the officer who took the 
alt, is obliged to ſhew that he took the goods within thoſe limits, and 
ut the inferior court which iſſued the execution, did not exceed their 
thority in iſſuing it. ; X 
When juſtices exceed the ſpecial juriſdiction given to them by a parti- Milward v. 
kar Ratute, the goods which have been diftrained in conſequence of ſuch hy 
{els of juriſdiction may be veplevied, even though the court of appeal n 3 
u confirmed the warrant of diſtreſs. As, where a diſtreſs was taken * 

2 poor's rate for lands not on the occupation of the plaintiff, the court 

, notwithſtanding the ſeſſions on appeal had confirmed the rate, that 

diltreſs was repleviſable, becauſe the determining that a man may be 

led for what he does not occupy, was an exceſs of the juriſdiction 

pen by the 43 Elia. c. 2. and 19 C. 2. c. 38% 

| hath been ſaid, that goods taken under a warrant of diſtreſs granted Calis 193. 
wmiſfoners of ſewers, cannot be replevied by the ſheriff, at leaſt, 5. 200. 

ul in the bands of the officer. But this opinion hath been doubted 

N rery high authority, And where goods ſo taken had been actually Pritchard'y 
Ned, and the proceedings in replevin had been removed into the 828 
[5 Bench, that court refuſed to quaſh the proceedings in a ſummary Sh 18 
Y, but left it to the defendant in replevin to put his objection on the 


— * 1 r 8 * _— 
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Not the Pledges in Keplevin, and the Proceed- 
ings againſt them. 


of the ſuetics. Richards v. Acton, 2 Bl. Rep. 1120. 


: 


or or) And not only the ſheriff be under-ſheriff, and th Page 377 
* ö only the ſheriff, but the under- a < replevin clerk are reſponſe 
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b Page 378 


_ ation ſome evidence muſt be given of the inſufficiency of the pledges or ſureties, but v "2 


- Gilb. Re- * When the pluries iſſues, it hath been much diſputed, whether the 


Page 379 TY 


« eloigned, the award of taking the defendant's beaſts could be only quoſque he gaged deli 


9 


(As afion) Bull. N. P. 60. 4th edit S. C. by the name of Prowſe v. Pattiſon. 
. 
evidence is ſufficient to throw the proof upon the ſheriff; for the ſureties are known to un 9 
he is to take care that they are ſufficient. Sannders v. Darling and another. Bull. N. p. C. 
edit, The extent of the ſheriff*s liability in this action, where the replevin has been of 2600 
for rent, does not ſeem to be yet preciſely ſettled. In Gibſon v. Burnell, C. B. 36 G 4. 40 
in 2 H. Bl. 549. and 4 Term Rep. 434.) Gould. J. before whom the action was tried, held. . 
the plaintiff might recover the coſts of the replevin ſuit, as well as the tent in arrear. ju Ya! 
Lethbridge, 4 Term Rep. 433. the court of K. B. held, that the ſheriff was not anfwerableks 
yond the value of the diſtreſs, In Concanen v. Lethbridge, 2 H. Bl. 36. the court of C B. 4 
termined, that he was liable for the whole damage which the party had ſuſtained by his » 
glect. But afterwards, in Evans v. Brander, 2 H. Bl. 547. the court of C. B. (three of 
Judges being then changed) faid the ſherit ſhould be liable no further than the 1 
ave been if he had done his duty, and taken a bond under the ſtatute 11 G. 2. c. 19. and the 
had been ſufficient ; that their reſponſibility was limited by that ſtatute to double he tale of 
oods diſtrained, which ſum - ought to be the meaſure of damage againſt the ſheriff.—'!'be pa 
eing entitled to an action againſt the ſheriff for omitting to take a replevin- bond, the cout 
K. B. will not therefore grant an attachment againſt him, Rex v. Lewis, 2 Term Rep, bi 
A defendan, in replevin is entitled to an aovinett of the bond, if the plaintiff in replevin 
not appear in the county court, and proſecute according to the condition. And he mey ſur 
bond as aſſignee of the ſheriff in the ſuperior courts, though the replevin be not moved out oft 
county court; Dias v. Freeman, 5 Term Rep. 155. 


(E) Of the Writs or Proceſſes in Geplevin: 1 


herein. bon 


1. Of the original Writ of Replevin. 


plev, 106. riff *'s vicontiel power be determined. And it is ſaid in one caſe (0) | 
(a) 2 H. 7. fince the writ is to replevy, vel cauſam fignifices, the vicontiel power ce 
ooo Were mines. But, if the ſheriff does nor replevy, then he is to ſhew > 
plevio, pl. Why he did pot; and this is argued to be the ſenſe of the writ from 
16, - disjunQtive words contained in it. But | take it, faith Gilbert, that 
vicontiel power is determined by the pluries. 1. Becauſe the ſhenf 
been twice guilty of neglecting his duty, and therefore is not to be f 
with judicial power. 2. He is anſwerable to the court how he has obg 
the writ z and therefore the court muſt have the . writ, to ſee whe! 
has done his duty or not. And if the court be eotiiled to the 
to ſee whether the officer has done his duty, he cannot proceed 

writ. : | * FE | w | 


(Ven the) le) Witbersam is derived from, the Saxon words weder (other) and nenn 11 
ſignifying another diſtreſs, inſtcad of the former, which was cloigned. Yetitum ram en 4 
forbidden diſtreſs; and therefore though a diſtreſs were originally lawful, yet, if it be“ |; 
3 the replevin, it is vetitum namium and unlawful, Gilb. Replev. 109. 2 loft. 14%, 
the old Northern languages the word <vithernam is uſed as equivalent to tepriſals, Stieg | 
1 Sueon, I. 1. e. 10.—(d) It is ſaid, that it is the uſage in the King's Bench, that they u 
elivered to the plaintiff: by which, it ſeems, that the form of the writ of «y/ther#en thele | 
ferent from that in the regiſter. This is a point that has been ſeveral times controver” 
ſome of the,elerks made the diſtinction between the practice of the King's Bench aud C 


Pleas. But the true diſtinction is between the origina/ and the judicial writ o 1 | * 1 
former, the ſheriff is to take et ea delis re} dones eisen & which obliges the ſheriff to de, the jy 
. cattle or goods in his own cuſtody. But in the judicial withernam the words are, yy but a 
nam, of alus et ſecure cuflodiri facias, donec, &c. Which is to. be interpreted, „ that be The tun 

them to the plaintiff vpon good ſecu ty, for that'is waking them to be ſafely kept. 1 * 
of the difference is this, that upon the vicentie} writ below, where it was found that the bes 1 


or even an execution in the ſheriff 's court vas no more than levying a pain, 10 * q 
perform the ſentence of that court; for they could not execute the ſentence of wat 
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danging the property, or delivering it over to the ſuitor, but by levying pains to make the party 


form it. And when the return of clongata is made into Chancery, the withernam goes out as a 
nil proceſs, and 1s conceived in the ſame manner as it is below; and therefore in the writ de 
Uxrcutione facienda in with*rnam, there is no return into the king's courts. But, where the een g- 
is returned into the King's Bench or Common Pleas, there, the withernam goes out as a judicial 
acels and there, the courts, who can alter the property, have made it ſecundum legem talionit, 
a that the defendant's goods ſhall be delivered to the plaintiff to make uſe of them, until his 
un ne reſtored. And it was faid to be the practice of the King's Bench, becauſe that was the 
at, where the lex ialianis in the caſe of murder and maihem ſettled the practice. Gilb. Replev. 


to, l. 
(74250) The writ of withernam therefore is ad reſpondendum tam domino regi de ccatmptu, 


| parti dt damno el injuria, 


3. Of the Writ of Second Deliverance. 


o, it has been determined, that the writ of ſecond deliverance is no Cooper v. 
gerſedzar of the writ of enquiry of damages upon the 17 Car. 2. c. eee 
Where a defendant puts in a plea to the writ of replevin, as, property Gilb. Re. 

12 ſtranger, or in the defendant; and theſe pleas diſafficming the pro- lev. 219. | 
ry of the plaintiff, are by verdict found for the plaintiff, or upon de- _ . 
mer adjudged for him; in theſe caſes the defendant ſhall have return * 
wleviſable : for there can be no new replevin at common law, as upon 

wnſuit, becauſe the court have already given their judgment upon the 

nity of the caption. For if the property be in the defendant or a 

anger, the plaintiff can have no cauſe to complain; and therefore to 

at a new replevin, or, which is the ſame thing, not to make the re- 

n inepleviſable, would be to leave that ſame point open to an examina- 

be, which has already been determined: and no writ of ſecond deli- 

ce can be given by the ſtatute, for that is only upon a nonſuit. But, 

te defendant pleads property in the plaintiff and J. $. which only abates 

writ under the preſent form; or pleads cepit in alio loco, which abates 

count, and, conſequently, the writ; in theſe caſes, as there ean be 

return without an avowry 3 ſo that return cannot, in the nature of the 

wy, be irrepleviſable, becauſe theſe pleas only abating the writ, muſt 

ray allow a writ under a better form. And it were a contra- 

won to allow a new replevin to the plaintiff for the ſame beafts, which 

cwun have returned to the defendant irrepleviſable. So, if the plain- 

ronfeſſeth the plea of the defendant to be true, the defendant ſhall have 

un, but not irrepleviſable. Page 381 
Nr by ile 17 Car. 1. cap. 7.) 3 Bl. Comm. 1 50 . 


+ Of the Writ de proprietate probanda, and the Claim of Property. 


* writ de proprietate probanda ' iſſues out of the Chancery, or out of Dy. 172-3. 
d.or C. B. When it iſſues out of the Chancery, it is an original, 
es upon the ſheriff 's return to the alias replevin: when out of ei- 2 Salb. 583. 
al the other courts, it is judicial, and granted on the return of the ", 
4 The reaſon why theſe courts do not grant it till the pluries is, 

Pluriez only is returnable there, for the original and aliar give no 

are merely vicontiel. 
u cangot claim property in the county court by his bailiff or Co. Lit. ras. 
3 ad the reaſon is, for that if the claim fall out to be falſe, he 1 Lev. co. 


claim 


for his contempt, which the lord cannot be, unleſs he make 2 Keb. 441. 


he 
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2 Will. 354. ed that the cattle were in the defendant's poſſeſſi on at Market Street, whe 


them in his cuſt 


\ 
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claim himſelf: for news gene pro die dio. Bux inte kings wy 
one may make conuſance and claim property by a bailiff; f. | 
bailiff is pot liable to a fine. | Fa W n 


\ 


(H) Of the Declaration in Aeplevin. 


Walten „ The plaintiff declared for taking his cattle at Market Street, aud u 
Keiſop, defendant pleaded non cepit modo & forms ; at the trial the plaintiff yn; 


— 


he was driving them to the pound: the defendant proved that he f. 
and originally took them at Hardball: it was thereupon inſiſted, tha 
dag had not proved the allegation in his declaration, that the c 
ere taken at Market Street, for that the defendant had proved they we 
firſt taken at another place, wiz. at Hardball. But the judge at the u 
and the whole of Common Pleas afterwards, were of opinion that o 
ohjection was groundleſs, becauſe if the defendant took them wrong 
+ at firſt, the wy was continued to any place where the defendant! 
y, and, conſequently, the place was well lad at 

declaration. f 

Replevin in London: defendant appears upon an elongatas pla 

ee v. declares quas in guodam loco vocat the Minories in London : deſend 
| er: Pleads non cepit modo et formd : at the trial the plaintiff proved the tak 
Guildbaf“ at Rotherhithe in Surry : upon which it was objected, that the pli 
coram Pratt, had not proved his iſſue, for the place is material, and therefore pan 
C. ].—This the iſſue under modo et ſormd. The counſel for the plaintiff admined, | 
caſe is - crop that it was traverſable: but inſiſted, that by not traverſing it particu 
wo bf 1. the place was admited, and could not be inhſted on, upon von cout. 
e pre- the Chief Juſtice held, that where the defendant avows at a different 
ceding caſe in order to have 2 return, he muſt traverſe the place in the count; 
of Waltonv. cauſe his ayowry is inconſiſtent with it: but, where he does not 1 
'Rerſop, 5 upon a retura, he may plead: non cepit, and prove the taking to 
phe another place, for it is material. Whereupon the plaintiff ws 
But it does ſuited. . ä 
not appear here, as it did in that caſe, that the goods ever were in the place in which the da 


tion alleges them to have been, « 


. a * 


(D Pleas in Keplevin. 
2Lutw. 1101. One of ſeveral defendants may plead non cepit. 


a 


— * — 


) Avowries in Replevin; and berein, ol k 
-Seifin and Sezvices, and ok the Certawe 
' quired therein. : 


peel, Tenant for life of a rent-charge confeſſed a judgment, 20d it 
Duncombe, iſſued, under which the rent-charge was extended : tenant for l 
Tr.-1657, and the conuſee diſtrained and avowed in replevin for the arrears be 
Bull. N. P. in the lifetime of the tenant for life : on demurrer it was holder 9 
”* bad diftreſs, and not warranted by the above ſlatute: V. Dec 


* 
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of a conuſee is not included in it : adh, Becauſe he comes in the pg, 


tenanc for life. / | | 
oy —_— avowed for rent under a leaſe dated the 24th June, Ba- Macdonnel 


un. Ec. virtute cujus the plaintiff entered the ſaid 24th v. Wilder, 

mow 17 doo it was objected, * the plaintiff was a diſſeiſor - — . 
by entering the 24th, when the leaſe was not to commence till the next | IO 
lay, and, conſequently, the poſſeſſion was not under the leaſe, but by vir- 
ne of a tortious tee. But the court gave judgment for the arowant, for 
bat there was a great difference. between this caſe and an ejectment; for 
lune, be the entry tortious or not, it does not diſcharge the contract for 
tte payment of the rent. | | 1 

An arowant preſcribed to have common for all cammonable cattle, and Pring v. 

iſue joined thereon, he gave in- evidence preſcription for common for — fer 
u and horſes only : it was holden, that this did not maintain the iſſue, at Encter, 
x a preſcription is an entire thing. But, if he had had a general com- 100. Bull. 
in, that is, for all kinds of cattle, and had preſcribed: for common far any N. P. 59. 
icular ſort, it would have been good, for it is within the general pre- | 
Non. 
The defendant avowed under a cuſtom, that the lord of the manor was Ggamn v. 
yitled, upon the death or alienation of every tenant, to the ſecond beſt Blandford, 
| and if but one, then to that beaſt ; and if no beaſt, then to a com- Cowp. 62. 
lation in lieu of it. Upon evidence the cuſtom appeared to be as ſta- 
x, but with an exception of meſne ſeignories, burgage-tenures, and alis 
ations to the uſe of the alienees and their heirs + and the avowry for the 
fon of that exception was adjudged to be ill. 
Vhere the tent reſerved at the time of entering upon the premiſes was M Leith v. 
mards varied by agreement between the parties, yet it was holden, Taite, 
it the landlord might avow as on a demiſe at a rent certain, for that ſuch Cowp. 781 
leguent agreement operated by relation to make it a reſervation of the 
ſt from the beginning. | 
The defendant may avow in this genera} manner, whether the plaintiff Sylliva2 v. 
tenant or not, for the words of the ſtatute are in the disjunctive, Strading, 
Fantff in replevin or other tenant.” 2 Will. 208. 


N babuit in tenementis is not pleadable to an avowry under the ſta- 1% 


Kerio euſloms are not within this clauſe of the ſtatute, which mentions Loyd v. 
es only, and therefore double coſts were r ſed the avowant upon a Winton. 

* | | 2 Will. 28. 

Tea avowry for rent by a tenant, his under-tenant may plead pay- 

Mt cf the ground rent which he paid to the original laodlord to 3 22 Dy 

ef from a diſtreſs : for that is a good payment of ſo much rent 4Termkep. 
ir irvant, which is paid as part of the rent itſelf in reſpect of the 32. 


N der and refuſal may be pleaded to an avowry for rent, without Bull N. P 
jog the money into court, becauſe, if the diſtreſs was not rightfully 60. 0 
d the defendant muſt anſwer the plaintiff his damages. VII ot 
t the plaintiff cannot plead a ſet-off, becauſe this action is ſounded 4 TermRep. 
m. and the 2 G. 2, does not extend to ſuch actions. Another rea- 370 
Ny it may not be pleaded is, becauſe a ſet-off ſuppoſes a different _ = = 
A wing in a different right. Neither can a mutual demand be given © 
ace, where the defendant juſtifies under a diſtreſs. | 
op noury for rent arrear, the plaintiff may pay the rent into court Vernon v. 
| b the defendant avows, | becauſe the demand is certain ; but not WInn 

ve damages are unliquidated. —. 
(L) Df 2 S. 5964 
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C) Of the Judgment in Keplevin. 


2d Book of ( nuit occaſions premiſſ, a writ of enquiry is awarded to inquire; que dang 
3 % pred. (the plaintiff) ſiſtinuit tam occgſione premiſſ., quam pro miſis et cuſtagi 


575. 4 gdjudicata ; que quidem damna in toto ſe attingunt ad, &c. pred. (the de 
6 fendant) in miſericordid. DDS 
This writ of inquiry muſt be underſtood to ifſue where the plaintiff hat 
judgment on a demurrer, Cc. and not on a verdict; for if there be a1 
dict for the plaintiff, the jury on that verdict aſcertain the damages ti 
the plaiotiff hath ſuſtained by the unjuſt caption and detention, and alf 
the coſts of ſuit, and then there is no occaſion for a writ of inquiry 
The judgment is, quod (the plaintiff) recuperet verſus (the defendan 
* damna predifta per juratores prediftos in forma prædidd afſeſſa, nec non, bi 
« —pro miſit, &c. de incremento adjudicata, &c.— And the defendant 
miſericordid. | | 
Co. Ent. On the other hand, ifjudgment be for the avowant on demurrer, tht 
SJ. b, the entry is, quod (the plaintiff). ni / capiat per breve ſuum pred ſed ſi 
ee of «& miſericordia pro falſo clamore ſuo, & pred. (the detendant) eat 110 
25 ey * die, &c. & habeat retornum averiorum pra d. detined. ſibi irrepley. in jþ 
. petuum, & qualiter, | &c. vic. conflare fatiat hic, &c. & quod pred. (t 
- + defendant) damna ſua occaſione præmiſſ. recuperare debeat; ſed gu- 4 2 
„% tur,” &c. WIR. Ds Ms W 
2d Bookof But if there be a verdict for the avowant, the jury in that verdi 
Judgm.206; certains the damages, and then there needs no writ of inquiry; but 
judgment is entered, q, (the defendant) -habeat retornum ave 
prædidorum, &c. Conſideratum ft etiam quod pred. (the defendant 
*. cvperet werſus pref. (the plaintiff ) damna ſua pr d., &c. per juratore! ff 
i ſormã pred. afſeſſa nec non, &c. eidem (the defendant) ad requiis 
b ſuam pro mifis Q cuſlagiis, &c. gp 3 
24 Book of . 80 that wherever the judgment is given on a verdict, either for pla 
Judgm.206, or defendant, that verdi& aſcertaining the damages, there needs no wii 
| inquiry to iſſue; but, where the judgment is not founded on a verdid, 
on a demurrer or non prof}. of the plaintiff, 9c. there, the damages 
be aſcertained by a jury on a writ'of inquiry; becauſe what damages © 
Party hath ſuſtained, js a matter of fact, and therefore to be ſeuted| 
jury. But, if both parties conſent that the court ſhall ſettle the 0am? 
without a jury, then the entry is, © ſuper gue juſtic. hic ad petitonem-! 
< (the defendant) ex aſcnſu pred. (the plaintiff ) affident damna iff 
* cefendant) occtzſione premiſſ., &c. ultra miſas,”” &c. And this judgn 
is good, ia conſenſus tollit errorem. 
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in 2n ation againſt two defendants where one avowed and the other Oamon v. 
ue cognizance for taking the diſtreſs for rent in arrear, and the plain- ons * 
Ein his plea in bar ſaid nothing was in arrear, on which iſſue was joined, ,Te,mRep. 
be court held that 2 judgment entered that the defendant ſhould have a gog. 
unn of the cattle, and recover his damages and coſts aſſeſſed by the jury, 
ws good, either as a judgmeat at common law, though the retura 
u bet adjudged irrepleviſable, or as a judgment under 21 H. 8. c. 
1g. which entitles the defendants to damages and coſts : becauſe now 
| poiot of law the return is irrepleviſable. Beſides, it is an invariable 
| that if a judgment be more favourable for the plaintiff than he is 
ile to, he cannot take advantage of it, becauſe he is not injured 
F it 

By the 17 Car. 2. c. J. it is enacted, that © wherever the plaintiff in 
 rplerin, upon a diſtreſs, Fox EN x, ſhall be nonſuit before iſſue joined, 
n any court of record, the defendant making a ſuggeſtion, in nature of 
wayowry or cognizacne for the rent in arrear, to aſcertain the court of 
he cauſe of the diſtreſs, —the court, upon his prayer, ſhall award a 
writ to the ſheriff, to inquire of the ſum in arrear, and the value of 
the gavds or cattle diſtrained. And that, upon the return of ſuch 
wquſtion, the defendant ſhall aan” ah ao to recover againſt the 
nluntiff the arrearages of rent, in caſe the goods or cattle diſtrained 
all amount unto that value; and in caſe they ſhall not 
mount to that value, then ſo much as the value of the goods or 
atte diſtrained ſhall amount unto, with his full coſts of ſuit ; and ſhall (a) In the 
are execution for the ſame by fiert factas, elegit, or otherwiſe.” And cafes of Va- 
y ihe ſame ſtatute, the like proceeding may be had, where judgment is lentine v. 

2 for the avowant, or for him that maketh cognizance for any kind of Faucet, 

Aud it is thereby further enacted, that ih caſe the plaintiff ſhall a _ 2 
* nonſuit after cognizance or avowry made, and iſſue joined, or if the — Gi 
wick ſhall be given againſt the plaintiff, then the jurors that are im- Hardw.138. 
aneled to inquire of ſuch iſſue, ſhall, at the prayer of the defen- 14 Hard- 


— 


in 

4. 0 Wi, inquire concerning the ſum in arrear, and the value of the you 18 

"a pads or cattle diſtrained. And! thereupon the avowant, or he — 
kn maketh cognizance, ſhall have the like judgment,” Ec. as be- caſe, unlels 
ki (4). where the 


a ; court is tied 

up by this ſtatute, a writ of inquiry may be granted in order to do complete juſtice. 

de plaintif be nonſuited, the defendant is not bound to proceed Waterman 
mt of enquiry under the above ſtatute of 17 Car. 2. c. 7. but may, if + Yea 

ny bring his ation againſt the plaintiff and his ſureties on the reple- N 


* proceed under the ſtatute by ſuing out a writ of inquiry, Cooper v. 

Ma returno habendo, a writ of ſecond deliverance will be a eee Sherbrooke, 
tr, but not to the former; ſo that the plaintiff ſhall have his“ . 11e. 

| ad the defendant his arrears, colts, and damages, by virtue of the 

ut; under the ſtatute. 

hr ges are not for the things avowed for, but are given by 1 $ilk. gs, 
E compenſation for the expence and trouble the Carth. 253. 
undergone ; and therefore, though the writ of ſecond deliver- | 

"Friedes the effect of the defendant's judgment or nonſuit, vis. a 

yet the damages ſtill continue. Sed guære, if under Eſpin. 3:9. 

Fry d wy 2 __ not err T " rent are l 

4. . 3 and damages? For per Bathurſt, J., By this ſtatute , yyitc 17. 

enced, 'that the proceeding by writ of inquiry, Heri faciat, 555 7755 

and 
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Rep. 349. 


and elegit, ſhould be final, for the avowant to recover his damages, ul 
that the plaintiff ſhould keep his cattle, notwithſtanding the courſe of 


to ſupply a defective verdict in caſe of, rent, though he belt 1 


Ca. of Prac, But, where the defendant pleaded non cepit, and after obtaining jut 
in C. P. 42. ment of returno habendo, procured a writ of enquiry of damages to J 


x Lev. 255, Where the jury who try the iſſue, omit to enquire of the rent in um 


N 725 purſue the common law judgment of returno habendo. But, where 


Reesv. Mor. If the jury find a verdi& for the defendant with damages, u. 
gan in error, finding either the amount of the rent in arrear, or the value of the dil 


2H, BI. 282. was filed on the appearance day of the return, and a rule to deck 
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awarding a returno habendo, which is the right judgment; for the fy, 
hath not altered the judgment at common law, but has only given a far. 
ther remedy to the avowant. 

| Where a defendant avowed for a year's rent, and had a verdia, jy 
no value being found by the jury, a motion was made to the coun fy 4 
rule to ſhew cauſe why a writ of inquiry ſhould not ifſue under 1j Cr 
c. 7. to aſcertain the amount of the rent in arrear, and the value of i 
cattle diſtrained? Gould, J. doubted whether it could be ern 


after judgment by default, it certainly would lie; and added, that 
row's note of the caſe of Andrews v. James, M. 24 C. 2. B. R. vie 
was cited in favour of the rule, ſtated that to be a judgment by deful 
However, no cauſe being ſhewn, the rule was made abſolute. 
The defendant had judgment upon demurrer for a return irrepleri 
as at common Jaw, upon which a writ of inquiry was awarded purſuant 
the ſtatute. And on error brought, it was objected, that wheg the 
fendant proceeds on the ſtatute, he ought not to have judgment for 
return; bus the court held that the judgment was well given, for thee 
ſons before mentioned. | 


executed, - the court ſet aſide the writ of enquiry, and the inquition 
ken thereon, becauſe there had been no avowry; for the avowry, vl 
is in the nature of a declaration, is the only ground of an inquiry fort 
defendant in replevin. 


purſuant to the ſtatute, no writ of inquiry can be aFTERWaRDs aa 4 
to ſupply the omiſſion; and therefore, in ſuch caſe, the defendant n 


defendant avows, as overſeer, for a poor's rate, under the 43 El. 
"and the plaintiff is nonſuit, or a verdi& paſſes againſt him, and the} 
are diſcharged without inquiring of the treble damages, given by that 
tute to the defendant, the defect may be cured by a writ of inquiry; 
cauſe ſuch inquiry is no more than an inqueſt of office. 


the defendant may take a judgment pro returno habende; or he may 
the judgment for the damages, even after the record is removed u . 
court of error, by ſubſtituting a judgment for a returno habendo: and baſe 
negleas making ſuch amendment, a court of error, though it 
judgment for the damages, will award a judgment for a returno l 
and give the defendant coſts up to the time of the judgment in the 
below. | : 
Where the plaint in replevin was removed by the defendant int 
court of C. B. from an inferior court by a 1ecordari facias loguelan, 


given, the court held, that the defendant might ſign a judgment“ 
prof. for want of a declaration, without demanding a declaration 
other actions. | | | 


% 
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| Page 396 | 
Reſcue. i 
B) Ju what Caſes a Keſcue map be juſtified. 
Page 397 


But ſuch arreſt virtute officii being made on a juſt ground of cion of fel 
(ogy Ta himſelf at his peril; for, according to Lord Hole, if in the —.— to make ths 
lu be is upon neceſſity lain, it is no felony in the officer; and, upon the ſame principle, if 
beer is Killed, it will be murder. 2 H. H. P. C. 85, 86,87, 92. 93. The obvious reaſon is, 
» the law makes it a duty in the ſheriff and certain other officers to arreſt for felony, on juſt 
on: and therefote reſcue from ſuch an arreſt is reſiſtance of lawful authority. If this be ſo, 
| (ale is here too unqualified in his expreſſion. Co. Lit. 162. a. n, z. 13th edit.: and it hath been 
2 adjudged, that where a perſon is directly charged with a felony, peace officers are juſtified 
znefliog bim without any warrant, though it ſhould afterwards turn out that no felony hath 

ammitted. Samuel v. Payne, Dougl. 359. ä 


The offence of making a Reſcue, and how the 
Offenders are to be proceeded againſt. 


Pa 99 A q 
th eur) There maſt be a return. 1 Str. 531. 8e 3 1 
b A But, to entitle him to recover, he muſt ſhew that he has complied wich the 3 
dens 6f the ſlatute, and conclude contra for mam ſlatui. Anon, 1. Ld. Raym. 342. GI 
Y en) This is not fo ; the fine is diſcretionary. Rex v. Elkins, 2129.—Theattachmenc * 
for | de returnable at a general return. Rex v. Wilkins, Stra. 624.—The reſcuers, cn ſubmit- 1 


ba fine, may be permitted to read affidavits to ſhe w, there was not any real arreſt. Rex. v. Wo 
„Sur. bq2.—The ſheriff 's retuin of a reſcue, is of itſelf a conviction of a reſcue, and pro- 2 
mmediately iſſues from the Croun- office againſt the reſcuer. Rex v. Pember Ca temp. WT 
mn. Return of reſcous is not traverſable, and the reſcuer muſt be brought into | 
Ito be fined. Barnes, 429. ar:4 not being traverſable, the offender ſhall be puniſhed without 
gerumined upon interrogatories. 4 Burr. 2129. The reſeuer may be admitted to give 


ls, c Juaatce, to try falſe return againſt the ſheriff, Barnes, 430,——lf there is a ve: did for "oF 
the auf the recognizauce ſhall be diſcharged, T7bid. 14 
\ ' $ 
bo fu 8& gW, z. c. 27. f 14. the reſcuer of any perſon arreſted | 
ur 


un proceſs within the pretended privileged places therein mentioned, | 

wy perſon aiding, abetting or aſſiſting the 2 ſhall, being lawful- | 

knee thereof, forfeit to the plaintiff in the action 5001, to be re- 8 
I by action of debt, &c. and if after ſuch recovery he ſhall neglet 8. 
de money recovered with full coſts of ſuit within one month after ö 

at pred thereupon, and demand made, he ſhall, upon producing 
of the judgment, and oath made that the money recovered is not 
yy order of the court wherein he was, convicted of the reſcue, be 
ed for ſeven years. And any perſon convicted of receiving or 
Wo ſuch reſcuer, ſhall be likewiſe tranſported for ſeven years, | 
Mun one month after his conviction he ſhall pay to the plaintiff in 0 
= the full debt or duty for which the action was brought, with 


N * q* 


— 
I”... 


| The Form of the Proceedings on a Keſcous. 
Rer v. 


egen for a reſcue from the houſe of correction, it muſt ap- F:eemah, 
the priſoger was committed there, ſo as to make the houſe - Str. 14 46. 
of 


. RESCUE. 


of correction a proper priſon which prima facie it is not for all ofeacy 

Beſides, on ſo general a charge, the court cannot judge of a proper punily 

ment, : a 

Page 401 | | 
(in an action on the caſ-) The arreſt muſt be made by the artherity of the bailiff, but he nerd * 

be the hand that arreſts, nor in the preſence, nor actually in fight, nor-within any preciſe dt 

tance, of the perſon arreſted. Blatch v. Archer, Cowp. 65. This, though expedient, bk a 


ceſſary. Eſpin. 057, : 


8 


. 


O Of the Return of a Reſcous ; And hercin 


Page 40 | 

(it hath 5 A return made by a ſheriff that the perſon arreſted was reſcued out of the call 
of the bailiff has been held to be bad; the return muſt be chat the perſon was reſcued ont d 
cuſtody, Per Buller, J. 2 Term Rep. 156, 


/ 


— 


_— 


Scandalum Magnatum. 


Page 404 


(The laxy on which) Theſe two ſtatutes are ſaid to have been procured by the Duke of Lune! 
who was extremely unpopular, and at the time of the inſurrection among the villains, had be 
&ngled out as a principal object of their fury. 3 Reeve's Hiſt. 211, 1 Parl. Hiſt, 36o, 


——e 10 = 


Page 9 Scire Faclas. | 
Rs, Ex ſatute 8 & 9 V. 3. c. u. which gives coſts in all ſuit f | | 
Miles, facias, does not extend to a ſcire facias to repeal a patent proſec 


Tr.37. G. 3. in the name of the king, 


— 


(A) The Natuze of the Wzit. 


(4 S ire Faciat) 1 Term Rep. 268. 2. Will. 251. 2 Bl. Rep. 1227. 2 Term Rep. 46. er 


A ſcire facias to repeal letters patent is an original writ. Rex v. Eyre, 1 Str. 43. Tt. 
Page 410 a 
(4s #8 wos formerly hell) 3 Burr. 1791. 


(C) In what Caſes neceſſarp ; and herein in, who 
to be Parties to it, and of the Privity regun 
And herein. 

Page 41 


* * 
Fes 8 be) But gv, of this—it ſhould ſeem from Rolle's Report, that a ſcire facies in fe 
in this caſe. | 
2 Cromp. But, if the plaintiff do not take out execution within a yu 
NIN the ceſſet executio is determined, he muſt firſt ſac out a /cire ſaciai. 


SCIRE FACIAS. | zog 


{But though) For they do not take notice of Chancery injunctions, 
p they do of writs of error. Beſides, it might be no breach of the in- 
don to take out execution within the year, and continue it down by 
ones non miſt breve, which cannot be done in the caſe of a writ of ws 
mr, However, it ſhould ſeem from a late caſe, that the ſtaying of the Mickell v. 
ecution by injunction will make no difference, if the court are ſatisfied Cue, aBurr. 
kt the injunction bill was hled merely for the purpoſe of delay; for the 600. 
+ of reviving a judgment by /cire-factas, before execution, was intended 
event a ſurpriſe upon the defendant, and therefore ought not to be 
len advantage of by one, who ſo far from being furpriſed by the delay, 
« timſelf been the cauſe of it. | 
The plaintiff had recovered judgment in the Pech. bag; after which the Hodſon v. 
{dant brought a bill, and bad ſtopped the-plaintiff two or three years Farlof War- 
u i6juaction, It was moved, that the plaintiff at law might, under 3 Þ Was. 
pe circumſtances, ſue out evecution without a ſcire facias, and not 36. 
fi by the act of the court. Sed per cur. I cannot alter the courſe of 
cout, but muſt take care to preſerve it; and it being above a year 
(aday after the judgment, let the plaintiff ſue out his ſcire facias. But 
reporter adds, Q. whether in this caſe the plaintiff Zod/on could not 
t taken out execution, and continued it by vicecomet non miſit breve, 
bly to what was ſaid by the court of B. R. in the above caſe of 
bv, Booth. ' ? 
þs.pment of Michaelmas term 1731, ſigned November 12%, fa, bore Sympſon v. 
Norember 25, in Michaelmas term following, The defendant moved Gray, 
Aale the fi. fa. as irregular, the judgment not being revived by /ct. Barnes, 197. 
wd the f. fa. not being iſſued within the year. The plaintiff inſiſted, 
the f. fa. being iſſued within the fourth term from the time of ſigning | 
Pert, it was regular, and produced an afhdavit that execution had 
þ {ome time ſtaid by an 4njunRion out of Chancery. The court held 
union to be quite out of the caſe, and that the year is to be com- 
om the day of ſigning the judgment, and therefore ſet aſide the 


4 x 


I f. fa. or egit be ſued, and no execution be had thereon, there Welden v. 
* another f. fa. or elegit ſeveral years after without a ſcire facias,' if | 844. 59 
wnces are entered from the firſt . /a. or elegit. : 
taf. fa, be taken out within the year, and a nulla bona returned, and Aires v. 
bee! down ſeveral years, a capias ad ſatisfaciendum may iſſue without e 
lei. But it is otherwiſe (a), if no execution be returned by the 13 
rsa the entry of continuances upon the roll. Peart, 
Varnes, 210. S. P. in C. P. (e) Blaycr » Ba dwin, 2 Wik 82. Barnes, 213. S. C. 


© 0 ndant obtained a ſuperſedeas for want of a declaration, in anMartin v. 
bot debe on a judgment, and was afterwards taken in execution by 2 
u of ſatsfaciendum iſſued after a year and a day from the time of rr 
went, unbout any ſci, fa. to revive. The defendant brought 
Wo for falſe impriſonment, and the plaintiff juſtiſſed under the 
the defendant. then applied to fet aſide the ca /., and it ap- 
| lat a capias ad reſpondendum only, and not a ca. fa. had iſſued 
Wt Year, there was nothing to warrant the continuance of a ca /a. 
. The rule was therefore made abſolute to ſer aſide the ca: ſa. 
Mt ſain; ſeems to be neceſſary in order to warrant an execution 7 Term 


: 3! 0. 2 c. 28. f 20, or lords' act. 1 255 <p 
ſei in the Perty-bag will lie on a bond given to the Jate king, Rex v. | 2 
Nee i Sms a radtote, 

| «nd adminiſtrators, as within 32 H. B. c. 39 : Ld. Raym. 
w. N n And 7. 
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Coke v. An adminiſtrator durante minoritate obtained a decree to account: 


 Bragner v. Langmead, 7 Term Rep, 20. 


2 
4 


go6 „ 00109 oth ata 
15 ee 


age 4 | | | 
And though) This praceeding in a ſcire facios to repeal letters patent is in 2 particul runter 

1 ee, 80 great feal; for the very end of whe for is, and ſo is the — thang 
recalled into the ſame place whence they went forth under the preat ſeal, that they may be cancelel 
that is, that the great ſeal may be taken off. In the caſe of the Mayor and Buryeſes of Liverza 
againſt the Chancellour of the County Palatine of Lancafter, in B. R. Trin. 12, Ann. there was ale re fa 
to repeal a charter granted to that corporation under the great ſeal of the county palatine. 1 
this ſuit a prohibition was moved ſor, ſor want of juriſdiction in the court But it was revs 
that that court had juriſdiction of the cauſe, and amongſt other reaſons which were given for i 
judgment, it was declared, that ihis authority was incident to the ſeal of the county pa/ating 
that the complaint of the writ being, that the Chancellour had wrongſully put the ſeal 10 it, it 
Long to be examined in that court where the ſeal was kept. See Mr. Yorke's argument iu 
151. N oh 


ot 


2 infant married, and a new adminiſtration during her minority was gm 
ern. 25 (% her huſband. It was objected, that ſuch an adminiſtrator cant 
law take execution on a judgment obtained by the former adminiſtra 


But it was ordered, that the defendant ſhould anſwer, and that mae 

ſaved to him at the hearing of the cauſe. ; on 
8 ONE A judgment on a warrant of attorney entered in the vacation agar 
Parris, PY '* a defendant who died in the preceding term is good, and executionte 


6 Term. on a day prior to the death of the defendant may be ſued out up 
Rep. 368. F-cas, where it is teſted on a day poſterior to the defendant's death, f 


WES: that caſe the judgment muſt be revived againſt his repreſentative by lun 


Anſtr. 680. Jacias. 


che 


there be a ſequeſiration) 1 Vez. 184-5. 


6. By and againſt Huſband and Wife. | wt 
Wortley v. On a plea of coverture in an action of debt on a judgment, 2 U r aft 
Rayner, was found for the defendant, and a writ of eri farias ſued out for the 400 


Dousl. 637- commanding the ſheriff to levy and pay them to the defendant, as i 
.. Buſband, A rule was granted to ſhew cavſe, why the writ, and pd 

ings thereon, ſhould not be ſet aſide for irregularity, it being a 
that a perſon, not a party to the record, cannot be benefited, or d 
by the proceſs, without a /cire ſuciat. The court were clearly of q 

that the proceedings were irregular. And A/bhurfl, J. added, d 
might have had proceſs in her own name, becauſe, the plaintiff ba lon t 
elared againſt her as ſole, he was concluded from denyiog it. 


„ 
- 


- 


Page 421 | . 
"(hr «ei. fa.) Glyn v. Vates. 1 Str. Sti. 8 Mod. zt. S. C. Barry v. Barry, 12 Sf. quaſh 


+ Ld. Raym- 1452, 8. C. Filewood v. Popplew«cli, 2 Wil. 67. 8. P. * Curt 


Barlow v.  Scire facias againſt bail in error, on a judgment for damages 
9 3. to ſbew cauſe, why plaintiff ſhould not have execution of the 4 
| 9 aid (ihe ſpecifick ſum in the recognizance) not of the damages. 
Simmonds ++ If a capias ad ſatisfaciendum againſt the principal is left with th 
v. M ddle. before the allowance of a writ of error, and appears afterva® 
= Will. tuned non ft inventus, it ſhall be preſumed to be 1eturoed after the 

: error ſpent, and it is ſufficient to found a ſcire farias agaiolt the 

2 Mod Ca. If che. ſcire facias againſt the principal atter judgment has only 
30S between the ie and return, and a ſcire facias is brought 3 
proceedings (hall be ſtayed, upon motion by the bail. 


— 


SCIRE FACIAS. 507 
Where after error brought by the principal, a ſcire facias was ſued out Myer v. 
cin{t the bail, the court ordered the proceedings to be ſtopped, on the Arthur, 
l conſenting, if the judgment were affirmed, to ſurrender the principal, * Str. 47g. 
ge judgment on the /ci. fa. | | 
Where the writ of ercor by the principal was allowed before the time was Capron v. 
aired within which the bail had indulgence” to ſurrender the principal, Archer, 
gh notice of ſuch allowance was not given to the plaintiff's attorney IBurr 340. 
fl zfter the expiration of that time; the court of H. R. gave the bail the . 
me terms as are uſual where they apply within the time indulged to them 
ſurrendering the principal. Everett v. 
On the return of the ſecond ſcire facias againſt bail, a four day rule was Gery, 
„ and on the fourth day the principal brought error, whereupon it © S554 443. 
, 12 x Richardſon 
pnored to ſtay proceedings againſt the bail pending the writ of error ; , ſelly 
| the above caſe of Myer v. Arthur, and Church v. Throgmorton in the 3 Str. 1270; 
we of Lords, were cited; in which laſt caſe, the Houſe threatened So, in Ald- 
commit the attorney for proceeding againſt the bail pending error in ridge v. 
anent, As to the firſt caſe, the court ſaid, it differed, for there, the 8 
lame in time, while they might ſarrender the principal; which they the bail did 
(ct do here, after the return of the ſecond ſcire facias, at which notmovetil 
wo writ of error was brought. And as to the caſe in the Houſe bothſci. fa. 
Lords, it was there agreed, that the court below coul! not reſtrain F<'® N 


©; but the Lords ſaid they expected more reſpet. We can make no pant nr 
andrhecourt 
held they 


cametoo late 
e ſecond ſcire faciat was returnable the firſt day of the term, and a Cole v 


& within term the bail moved to ſtay the proceedings on the common Buckland, 
af giving, judgment in the /cire facias, and taking four days to ſur- 2 Scr. $72. £ 
u after affirmance in the principal cauſe. But the court held they | 
wo late, after their time to ſurrender was gone, and would not re- 
n: all they would do was to ſtay the ſuing out of execution 
bitter affirmance. | 
8 immaterial whether the ca:/a. be actually returned, or ſuch return Hunt v. 
ly fled, before the iſſuing of the ſcire ſacias againſt the bail; for if Coxe, 
pul boch plead that no cg. ſa. was returned and filed before the 4e - — 
ſee faciar, ſuch return may be filed at any tim e before putting in a 
don to the plea, | | Wilcox v. 
ve frſt ſire facias bears the zeſte the ſame day with the ca. /a., and proſſer. 
Yoo the principal after judgment, both writs of ſcire facias Barnes, 95. 
quaſhed. | | " | 
# court hare refuſed to ſet aſide a judgment actually ſigned againſt 2 
b becauſe error was pending by the principal. 


- 1 Str: 526, 
, Dadiel. Baines 202. 8. P. But Toſwcil, v. Stone, 4 Burr. 2454. and Benwell v. 
| Tera Rep. 636. con 19. ö 


9 


The Form of the Writs and Proceedings, and 
ng it muſt purſue the Nature of: he original 


191 . Page 421 
* A That is, where a che facias is an ori_inal writ, us, whare it is to repeal letters pa- 


Ne | 4 


308 dient men 


(File bail) That a ſeire facias is not amendable but the proper way is for the plainti 
to quaſh it. Set Hillier © Erol, 1 Sir. 401. Grey v. Jcflerſon, 2 Str. 1165, Ps 
| Morfoot v. a AY 

Chivers, In a ſci. fa. on a judgment recovered by an executor, it is not nec 
1 Str. 631. to ſtate the death of the teſtator. | | 


2 V-  Aﬀeer a writ of errot brgught on a judgment in C. B. there v2 a 
2 Salk. 320 facias telled 28 November, returnable die Veneris proximo oft 08a, Sau 
Where it Hilarii ubicungue tunc fuerimus in Anglia, to ſhew cauſe quare execut 

wasobjeRed yon Haberet, to which the defendant demurred. It was held, that 


| þ— 11a an of ſcire facias wy made returnable ſometimes at a day certain 
grounded ſometimes on common days; but that this writ returnable on a day cem 

upona judg- ubicungue, & c. was bad, for it ought to be returnable on a common ay 
ment. in an it be coram nobis ubicungue, Xe. ö 
aſſiſe, which ; 4 
is an original, that it ought to have been returnablſe ubieungee, whereas it was retnrnable ont 
certaig, Holt, C. J. ſaid, it is good one way or the other. Welt v. Sutton, 2 Ld, | 


853-4. . , 


* — 


23 { 


Rex v. Hare A ſcire facias returnable ubirungue tunc fuerit generally, is good, wit 
and Mann, limiting it to England. But, if made returnable ubicunque tunc furrũ in 
, 1585 2995 nd Britannid, it is bad. : 
Page 422 
(There mut) But note, this rule extends only to a /cir- f1ciar againſt bail: a fe- fociarin f 
needs not lie in the office four days before the return of it. Millar v. 'Yerraway, 3 Burr 1 
Groſs v. Naſh, 4 Burr. 2439. But, where it is againſt bail, it muſt lie the laſt four Gays 
the returo./ Forty v. Hermer, 4 Term Rep: 583. In the cafe of Obrian ». Frazier, i Sir 
it is ſaid, that if the-{cr7- focias lies four days in the office, that is all v hich is required: th 
ſummons may be made at any time before the cout is up on the day of the return. And 
Hunt v. Coxe, 3 Burr, 1360. But in Poole v. Willis. E. 168. 3. 2 Term Rep. -58.n 
ceedings in a ſcire fut ios againſt ba l were ſet aide, becauſe the ſherifl hal ſummanel the ps 
the return day after the riſing of the court; and in Webb v. Harvey, 2 Term Rep. 757 
were ſet alide on the authority of that caſe, becauſe the tail were ſummoned on an hoy 
the court roſe on the return dax. | 


Elliot v. If there be fifteen days between the teſte of the firſt and the 


pref the ſecond ſcire ſa ins againſt bail, it is ſufficient, without any regard , 21 
Bell "I number of days between the teſte and return of each. * 
v. | 


Jackſon, | But, where there is only one ſcire factas, the ſheriff returning /a 
Tem and the proceedings arc. by bill, four days excluſive between the tel 
Rep. 663. return are ſuffioient. | 
Follett v. In C. B, where the caption is in another county, and enrolled u 
Trill. 6 dleſex, the ſcire fucias may be in either county; but where the cat 
9 in Middleſex, the ſcire ſucias mult be there. 
Thompſon, 1d. 207. 7 | 


Bondy. A ſcire ſucias ſued out on a bail-piece remaining 10 1 ala 
Thaac, “ be ſued out in Midalſca, though the original cauſe of aRion 
1 Burr. 409. London. 1 5 


y ana A ſeire facias to revive a judgment in this caſe, is a continua"% 0 
Dixon firſt ſuit, Hence, whatever engagements would be binding on! _ 
Heſlop, Cipal, will be ſo on his repreſentatives. So, the proceedings on a) ale 
6TermRep. againſt the bail, ſhall be in the ſame court with thoſe again the 

N and if the latter be carried back by procedendo to an interior courts 

8 facias afterwards removed thereout againſt the bail ſhall be likew : 
bTermR«p. ed. 80, the colts of a ſcire facias after bankruptcy to revive 4 


. are tecoverable under the commiſſion. 


scIRE raclas. | Fog 


Where a ſerre facrgs is brought in B. R. upon a judgment in an inferior Guillam v. 
in, it muſt appear by the writ itſelf how the judgment came into B. R., Hardifly, 
iether by certiorari, or by writ of error, becauſe the execution is diffe- 3P% 
, for if. came by certiorari, the ſcire facias mult ſet forth the limits 216. 8. G. 
the inferior juriſdiction, and pray execution within thoſe limits, and 8 
© that the judgment came in by certiorari, But, if it came in by writ 

«ror, that mull be ſhewn likewiſe in the /cire facias itſelf, and it mult 
ir execution generally. 

was moved to qualh a ſeire ſacias quare executionem non, & e, ſued by gden v. 
*»{-ndant in error to make the plaintiff aſſign his errors, becauſe the Wills, 114. 
al ſyit in C. B. was by bill of privilege, and the ſcire facias ought Raym. 141. 
"efore-to be returnable on a day certain, but this was made returnable 
i common return. And of that opinion was the court, becauſe the 
e faciaz ought to be made returnable according to the nature of the - 
cal ſuit below in C. B. And Trin. 11 Ann. between Favaſor and 
her it was adjudged ſo by the court of B. R. in the very ſame caſe, 
de writ of error was qualhed, | 8 
here an e ecutor pleads plenè adminiſtravit, and the plaintiff does not Mara v. 
z ifve upon it, but takes a judgment of aſfets, 27 acciderint, the Quin, 
fiat on that judgment muſt only pray e ecution of ſuch aſſets as Germ a 
come to the executor's hands fance the former judgment; if it pray Rep. 1. 
ation of aſſets generally, without confining it to that time, it cannot 
kwyored, becauſe it daes not purſue the terms of the judgment, on 
Kit is founded, . 
hon the ſame principle, a fſeire facias on a judgment againſt 2 perſon Gill v. 
has been twice a bankrupt, under the ſtat. 5 G. 2. c. 30 59. which ä 

* the future eſtate and effects of ſach perſon ſhall be liable to his cre- 7 APP 
rs, uale/s the eſtate thall produce tufficient to pay 15. in the 
band,” Ec, is bad, if it do not aver, that the bankrupt's eſtate is ſuffi- 
[10 produce 15s. in the pound. | 
| the d:fendant dies after a writ of inquiry executed, and before the Guldſ- 

, nd the ſcire facias is, to ſhew caſe why a new writ of inqui . v. 
{ot be awarded, it ſhall be quaſhed z for it ſhould be, to ſhew cauſe 2 Will. 25 
de damages aſſeſſed Mould not be recovered. 8 


— — IG W_— - * 


(E) Pleadings to a Sci. Fa. 


. Page 423 
% Bot the (ire facias being an a8 ion, the concluſion by an actie non, though ſome- 
Tama}, will yet net vitiate the plea, Grey v Jones, 2 Wilf, 251. 

«ſnd vt) So, Trail v. Edwards, 5 Mod. 308. Earl v. Hinton, 2 Str. 732. Skelton 
"me. 1 Will. 238, Wharton v. Richardſon, 2 Str. 1175. Ramld.n v. Jackloo, 1 Atk 
ag v Pers, Meru Rep. 685. 


Wee So, Middleton v. Hill. Cro. Eliz, 588. Buſh v. Gower, Ca, temp. Hardw. 
1943.5. C. Cooke v. Jones, Cowp. 747. From the two laſt caſcs, it ſeems, the court 
tele de againſt the uſury on motion, 

Henderſon 


v2 ſcire farias againſt bail theÞplead, that the principal died before: Witby _ 
un of any ca. ſa., a replication ſtating a particular ca. ſa., and that 8 * 
PW vas alive at the return of that ca. ſa. muſt conclude with an Filewood v. 
n; for the ca. ſa, in the replication is new matter; and by the rules Pop) lewell, 
ud whenever new matter is introduced, the other party mult have © Will. 65. 


fran of anſwering it. | —— P 


Judgment Hougi, 58, 


__—_ —ʒEF— — 


3 
d 
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Henriquese. Judgment on a ſcire facias cannot give damages for delay of ente 
Dutch Weſt . HA does, it Tart ny for that, and affirmed — Hs 
Aae RE when the jury found that plaintiff was damnified, and put to cht u 6d, 
: =” 8 oh was holden to be well enough; for it is only meant as a foundation for 
© Raym.1532 colts de incremento. Damages may mean colts. 
Knox v. Coſtello, 3 Burr. 1789. N 


- As no damages are recoverable in a ſuit. upon a ſcire faciar, ſo no@ 

| were recoverable therein previouſly to the ſtatute of 8 & g V. z.c11, 

/ third ſeQion of which enacts, ** That in all ſuits upon any writor wi 
& ſcrre faciat, the plaintiff, obtaining judgment, or any award of execay 

& after plea pleaded, or rene therein, ſhall likewiſe recon 

e coſts of ſuit ; and if the plaintiff ſhall become nonſuit or ſoffer a di 

< tinuance, or a verdict ſhall paſs againſt hig, the defendant ſhall re 

4 his coſts, and have execution for the ſame by capias ad ſati;facind 

& fieri facias, or elegit.” 

Bellewv. lt has been adjudged, that this action does not extend to executors 
 Aylmer, miniſtrators; therefore, if the plaintiff or defendant in this ation, f 


hee © 9 be ſued in that capacity, he is not liable to coſts. 


Harmer, 1 Lill. Pr. Reg. 475. G. | 
Huer v. Neither are any cots payable, where a writ of ſcire faciaz is quali 
288 fore plea pleaded, or abated by plea. As, where, upon a motion L 


FB. C. 47. plaintiff to quaſh his own ſcire faciat, the defendant inſiſted upon col 
Pr. Reg, leging, that he had entered an appearance, and thereby incurred expeng 
378-8.C. was determined, that coſts were never due in proceedings 00 a ſcare þ 


P wat eld, until a declaration was delivered, and the defendant bad pleaded. 


Ca. Pr. C. P. 209. Pr. Reg. 378. 


Pocklington So, the plaintiff moved for leave to quaſh a writ of /cire facias, f 


8 fendant having pleaded thereto in abatement, which. was granted wht 
er. 93%: out coſts. And by the court It is the ſame in a ſcire facias, a8 in rar 


on, Where you plead in abatement, and the plaintiff s writ is abatt 
pays no coſts, But, they added, that, if therg had been no ples 10 
ment, and the party had moved to quaſh his own writ, they wow 
made him pay coſts. 


$ on : s Von 0 
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1 1 


(A). The Patuze and ſizſt Jatroduſtion of 


\ 2 Fowl. It is now, however, become the common procels in go © 
Exch, Pr. and may be ſaid to be two-fold, chat is, it iſſues, either 1 
270. ceſs on the defendant's. default in not appearing, or not 4 : 4 
| the whole proceſs of contempt hath ſpent. apainſt him ; 1 4 

judicial proceſs in purſuance of a decree, and to enforce the pf 


SEQUESTRATION. ' 418 
of it ; and ile the execution and life of a court of equity; and as it is 1 P. Wm. 
ke fruit of a Jong ſuit, it is to be favoured, and in this caſe it is ſaid to be 308. 


acalogous to an execution at common law. | * 
The order for the ſequeſtratian after a decree is, in the firſt inſtance, 3 Br. Ch. 


ly "ff 1 | Rep, 303. 
A ſequeſtration ſhall not be granted upon petition (a), nor without oath (a) Rules 
and Ordera 
P ofChancery, 


(% Harris Ch. Pr. £61, but qu, the reference. In the cafe of Eyre v. Counteſs of Shafteſ- 
2 P. Was, 110. a ſequeſtration was ordered by Lord Macclesfield againſt the Counteſſes of 
Wicdhury and Grinſborcuyh, for a contempt in mairying an infant, who was under the protec- 
u of the court. But upou this matter being broucht before the Lords Commiſſioners, after the 
ora! of Lord Macclesfield, it was obferved by Lord Commiſſioner Gilbert, that this contempt 
et ſworn upon the Lady Gainfborough ; whereas an order for ſequeſtration in the caſe of a 
7. or a commitment in the cale of a common perſon, is a judicial act of the court, and therefore 
& be ſounded upon a proper allidavit, as he apprehended. The order is the ju ent of the 


1 


founded upon truth, and not upon a conjecture only. For, if (he be examined upon interro- 
ies, this will not make good the determination of the court by a matter c poſt fade. Gilb. 


Rep. 178. 
Upon afñidavit of oppoſition ta ſequeſtrators, the court of exchequer 982 
| v. er, 
| Bunb, 168. 
|: was once a queſtion, whether the court of exchequer could grant a ſe- Guavers v. 
fration after a decree for a perſonal duty? It was admitted, that in proceſs Fountain, 
xappearance a ſequeſtration was always grantable by that court, but for a 2 
fenal duty after a decree there were many inſtances in my Lord C. B. + 
Ids time, and in the Lord Montague's time, where it had been denied, 
| the precedents that had been produced for it, were moſt of them 
ere it was the ſuit of the king; and it was admitted on all hands, that 
ee king was plaintiff it might be granted, But by the opinion of 
me, Heath, and Poxvell, Barons, it ought to be granted: for they - 
wht, that if it might be granted in meſne progeſs, where it did not 
tar whether there was any duty or not, a fortiori, after a decree where 
duty was adjudged and aſcertained. And it being always the practice 
de Chancery, it ought much more in this court, where the plaintiff 
Pluppoſed to be a debtor to the king. And they thought, that the ju- 
Picton of the court of equity would be to little purpoſe, if the court had 
k luſicient authority to ſee their decrees enecùted.— The Lord Chief 
Pon doubted, becauſe the Lord Chief Juſtice Hale could never be pre- 
ed with to grant it, nor the Lord Montague, to whole learning, he 
de mult greatly ſubſcribe —But by the opinion of the other three it 
panted, : . | 


* 


ll fue a writ of aſſiſtance. 


— 


5 Ju what Caſes to be awarded: And herein, 


| Page 426 
Hai is alſe) Vide lat. 10 G. 3. c. 50. * 


bert le o ſequeflratian) Vide ſup a, 4 vol. 239. 


Wbefore a ſequeſtration is awarded, the defendant ſhall have convey- 2 Ch. Ca, 
by covin, the ſequeſtration ſhall be awarded againſt the de- 44. 

at and bis aſfipns, and the perſon to whom the land is aſhgned may 

len upon the equeſtratiop. * 

: : 2. 10 


art, the ſequeſtration or commitment is but the execution of it. The judgment therefore is t 
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$93. . SEQUESTR ATION. « 
IE oa et, 2. To what Places. , % 
8 „Where a defendant is out of the reach of the court, and cannot be l 


2 Alk. 510, made to appear, it amounts to the ſame thing as if the plaintiff had taken 
out proceſs for want of an appearance. and carried it through the whit 
line of proceſs to a ſequeſtration, And therefore where a bill ſot au xx, 
count is filed againſt two partners, one of whom is out of the kingdom, 
the court will decree an account to be taken, and that the whole which ap 


pears to be due {hall be paid by the defendant partner, who is brought w. 
hearing. — 


3. What Eſtate or Intereſt ſhall be liable to a Sequeſtration, and fro 
| what Time. 


: Ch. —— Where lands of the huſband, out of which an annuity to the wiſe if In. 


247. | ſued, were ſequeſtered, the huſband dying, the ſequeſtration was diſchy 
ged as to the annuity. 


Moſely v. If a prebendary his a diſtin corpſe, or eſtate incident to his preven (0 

Warburton, jt may be ſequeſtered : but, where he is only a member of the body ag 2 

1 Salk. 320. gregate, and the inheritance is in the dean and chapter, there cannot be bd 

' ſequeſtration. | at 

| But no ſequeſtration lies, until the time for the return of the att | oy 
Martin v. RN ., 

Kerridge, ment, upon which the body was taken, is out, ber 

3P. Wms. 240. N , A le; 

þ t 

Martin v. : 


Willis May RY + perſon claiming title to goods ſeiſed under a ſequeſtration obzaing 


order, that the party proſecuting the ſequeſtration might exhibit ins 4 
10, 1745. 4 . 7 ; . . 4 " 
i Scace, TOgatories agaiaſt him, to examine him pro interefſe ſuo, and in the me E 
x Fowl. time that the goods might be reſtored to him on his giving ſecurity. 
Excheq- | 


Pr. 188. N. B. This order was directed to be made ty the court firmilar to that in M 
v. the Marquis of Powis, eth Juiy 1739. which was ſettled by the cur, 


X Br. Ch Papers had been delivered out ſeveral years, for the purpoſe of ba 
Rep. 434. examined, and an order had been made, that they ould be -reſtor 
Application had been made for the return, and refuſed. The order 

been ſerved perſonally, but no writ of execution of the order had been ſc 


or ſued out. It was moved for a ſequeſtration niſ, and the rule was g 
ed as of courſe. © | 


() Of the Power and Daty of the Sequeſizato 
Wood v. 


. A ſequeſtrator is not entitled to any ſtated fee ; nor can he call u 
Freeman, .the plaintiff far any fee, before he has made @ return of what he has 
Hawkins v. under the ſequeſtration, 
Crook, 3 Ack. 594 * 

Page 427 


(tue, mov. 


4) This caſe is alſo reported by Bunbury, pag. 272. under the name of Delbr 
Crommie, but che ſtatement of facts, as well as the lauguage of the court, 15 different i 
follows ;—A ſeque i tation iiſued againſt the defendant for want of an ak ſever the ſequeſirats 
tered the defendant's h uſe, and reroved all the goods, to the value of ſeventy pounds #t 
though the thing in demand by the hill was little mote. It was moved to have r:{tirumon 4 
goods, in regard the re val of them was not in the power of the ſequeſtrators without 3 N 
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of the court for that purpoſe. And * curiam There is a difference between a ſequeſtra- 


or want of an appearance, and for want of an anſwer. Even in the firſt caſe, it is to be 


+1 upon as a diffringas in ir fi tum at law; and the diſt/ets there ought to be only, at firſt 
"MR then increaſing by degrees , as the court direQs, in order to compel an appearance:. ſo 
© aveſtrators ought in the firit caſe, after ſeizure of ſome goods, to apply to the court for 
* directions for ſcizute, in order to compel an appeatance. But, in the fecond caſe, the 
ots have no power to remove any goods, much leis to ſell; for the goods are only to be 
4 4 in nature of a pledge to aniwer the contempt ; and. the plaintiff receives no injury by 
for he may ſet down his cauſe, and his bill may be taken pro confeſs. And in this caſe the 
ators had a day given to he cauſe why an attachment thould not go againſt them. 


| was moved to ſell goods taken on a ſequeſtration upon meſne pro- Hales v. 
|: but Lord Thurlowe refuſed the motion, a ſequeſtration upon meſne ame 
6 being only to found the further proceſs of taking the bill pro K — — 
J. 5 
4 defendant was proſecuted to a ſequeſtration for want of an anſwer ; Wilcocks v. 
| he ſequeltrators having taken eleven hogſheads of cyder, and other egg 
thable commodities, the plaintiff petitioned to have them ſold. But =p" 
court refuſed to do it, until the hearing of the cauſe, and ordered the Rolls, 
on to come on at the ſame time with the cauſe. And now they came . 
u be heard together, and the bill was taken pro confeſſo againſt the de- 
nt; and the cyder and other periſhable goods were ordered to be 
[by auction, and the money to be paid into the Bank, ſubject to the 
ber order of the court. | 
ſequeltration partakes not of the nature of a fieri facias, but of a writ 1 Vez. 183. 
ent on a recognizance or diftringas, veſting no right in the party, A ah _ 
be the execution is not complete, but a further act of the court ne- Ke. 
Wy; which whether by proceſs or order makes no difference: and that 
fr a4 1s, that after ſeizure by the commiſſioners of the goods and 
$ © the lands, and return to the court, the party mult apply to the 
, to have an account of the ſequeſtration taken, and an order made 
kl of the goods towards ſatisfaction of the duty decreed him, with- 
mich he cannot have it, For the writ of ſequeſtration does not re- 
te ſequeſtrators to levy to the uſe of the plaintiff, but only to de- 
ud keep in their hands until the ſam is duly paid, the contempts 
, and the court make further order to the contrary. It is not of a 
any years tranding, that the court has ordered goods to be ſold 1 
I payment afler a decree : but it is very lately, that the court has or- 
tor a collateral contempt in proceeding before à decree 5 which that 
wy does in aid of its proceedings. | 
de there had been an order for payment of money, and the party Cavil v. 
i contempt for non-payment, and a ſequeſtration had iſſued, and the Smith, 


at te taken; the ſequeltrators were ordered to ſell the goods. 3s 1 una 

| common of ſequeſtration, the commiſſioners ſequeſtered ſome ,, cab 
al We, which not being ſufficient to anſwer the debt, it was moved to ah =O 
has Qt the motion was denied, becauſe the commiſſioners had not re- 42. 


"te commiſſion,” But when that was done, and it appeared what 


queltered, and the value as to ſo much in part of the debt, then 
*mander, 2 new ſequeſtration ſhould iſſue, and a venditioni exponas 
le good ſequeſtered upon the firſt, 
” 5 Ge. 3. c. 25. empowers the plaintiff to go on, as well 
lquſtration for not appearing, as upon a ſequeſtration for not 


complying 


» herd there is rothing ſeized, and adual i l | f 5 
rotbing ſeized, and a gradual increaſe of that nothin», ſhould 
underſtandings rather exttaordinary. 2 


Ges EY 1 
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complying with a decree, which could not be done in equity until ty 
for according to the firſt ſection of that act, where a perſon does v 
enter an appearance within the uſual time after a ſubpcena iſſues, and + 
is juſt ground to believe, ſupported by affidavit, that he is gone on 
the kingdom to avoid the proceſs, the court out of which the procels iſe 
is to ſue a day for his appearance, to be inſerted in the Landi Ca: 
and publiſhed on the Lord's Day in the pariſh church of the defeady 
and a copy of the order of the court is to be poſted up in ſome publ 
place at the Royal Exchange in London, if ſuch order be made by 
Court of Chancery, Court of Exchequer, or Court of the Duchy Ch 
ber of Lancaſter ; but, if by any of the courts of equity of the Co 

' Palatine of Cheſter, Lancaſter, and Durham, or of the Great Seſion 
Wales, then in ſome publick place in ſome market-town within the j 
dition of any ſuch court, neareſt to the place of the defendant's n 
abode, if within the juriſdiction; and on the defendant's not ape 
within the time limited by the court, the court may order the plant 
bill to be taken pro confefſo, and make ſuch decree thereupon as they 
think juſt, and to entorce it, may order the defendant's eſtate or e 
to be ſequeſtered, and the plaintiff to be ſatisſied his demand out df 
eſtate and effects ſo ſequeſtered, he firſt giving ſecurity to abide ſuch 
touching the reſtitution thereof as the court may make,' upon the & de 
dant's appearing to defend the ſuit, and paying ſuch colts as the cour nut 
order; but in default of ſuch ſecurity being given by the plaiti lue 
court ſhall order the eſtate and effects A to remain under the debt 
rection, either by appointing a receiver, or otherwiſe, until the def 
ſhall appear to defend the ſuit, and pay ſuch coſts to the plaintiff tent 
court ſhall think reaſonable, or until ſuch order ſhall be made there the c 
the court ſhall think juſt. her 
Maynard v. Although a ſequeſtration iſſue only as meſne proceſs to compel te 
Pomfict, ſwer, yet, if there is any duty to be performed, it ſhall remain 0c nic 
3 Atk. 468. (landing the defendant offer to pay the coſts of the contempt. Count 
Shaw v, The court cannot make an order under a ſequeſtration to ſell a ce 


Wright, 3. : f . 
Ns which paſſes by title and not by delivery, 


Howell v. Where a bill is taken pro confzſſo for want of an anſwer, ps 


Lg. Co- the decree ſhall be abſolute, or only nift f 
ningiby, 
Bunb. 219. Hughes v. Owen, 1d. 299. 
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(D) Sequeſtration, when determined. 
Page 429 | 


(It ſeems) So, Wharam v. Broughton, 1 Vez. 182. White v. Hayward. 2 Ver. 
contr. Hawkins v. Crook, 3 Atk. 594. 


Anon, A ſequeſtration iſſued againſt J. S. for not performing a decree 
Bund. 31. which lands were ſeized. J. &, died, whereupon it was moved, 
- ſequeſtration ſhould be diſcharged. But the court refuſed it, dec 
ſequeſtration was not returned, for the ſequeſtrators are a „ Tuffne! 
what profits they have received of the lands, and they have 
demnify them, but the authority given by the ſequeſtration 
ſequeſtration being returned, the court diſcharged it, 3 to the 
the death of 7. L. : 


— 
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4 (hen firſt allowed. 
J In what Atttons. 

c (hat Debts map be ſet-off. 

Y) Where the Defendant muſt plead a Set-Off, 
and where he map give Notice of Set-Off; and 
kerein, of the Form of each. 


(4) When firſt allowed. 


\ T common law, if the plaintiff was as much, or even more indebted 4 Burr. $26. 
to the defendant, than the defendant was indebted to him, yet he 

d ro method of ſtriking a balance: the only way of obtaining relief | 
wo go into a court of equity. To remedy this inconvenience, it was | 0 


fed by the ſtatute of 2 G. 2. c. 22. 13. © That where there are 3% 
mutual debts between the plaintiff and defendant, or, if either party 53 
ſue or be ſued as executor or adminiſtrator, where there are mutual 15 
lebe between the teſtator or inteſtate, and either party, one debt je” 
tay be fer againſt the other; and ſuch debt may be given in evi- be. 
fence on the general iſſue, or pleaded in. bar, as the nature of "I 


the caſe ſhall require, ſo as at the time of pleading the general iſſue, 

were any ſuch debt of the plaintiff, his teſtator or inteſtate, is in- 

teaded to be iafiſted on in evidence, notice ſhall be given of the 

panicular ſum or debt intended to be inſiſted on, and upon what ac- 

cut it became due; otherwiſe ſuch matter ſhall not be allowed in evi- 

ſence upon the general iſſue.“ | 

Where a ſet-off is admiſſible, the parties are alternately plaintiff and de- Remington 
at ; ſo that if the croſs demand or any part be within the ſtatute of v. Stevens, 

nion, that objection may be replied to it, in like manner as it may be 3 Str. 1277. 
in bar to the declaration. 


(B) In what Actions. 


Stoff is allowable in actions of debt, covenant, and afſumpfit, for the () Barnes, 


on. payment of money; but not in afions upon the caſe, treſpaſe, or 490. Bell 
im (0), &c.; nor of a penalty, in debt on bond conditioned for the 3 . _— 


mance of covenants {b); nor of general damages in covenant Ce, Graham v. - 
u (d). But, where a bond is conditioned for the yment of Fraine, Hil. 
2 


uty (e), or of liquidated damages (/, a ſet-off may be allowed. —_ 
ow E. 27. G. 3. B. R. S. P. Tidd's Pr. 44. Sapsford v. Fletcher, 4 Term Rep. 
K Bull N. p. 179. 2 Burr. 1024. () Howlet v. Strickland, Cowp. 50. (dj Free- 
5 ug; Bl. Rep. 394- (e) Collins v. Collins, 2 Burr, 820, () Fletcher v. Dyche, 


(EC) What 
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Tbe day af- I T having been doubted, whether. mutual debts of a different du 


ſet off 


C. 8. Rudge V, Birch, NI. 25 G. 3. B. R. 1 Term Rep. 621-2, 


| Baſkerville were then in exiſtence, the defendant's right to ſet it off cannot be 


f 


5 5 SET-OFF. 
| cc) What Debts may bgſet-off. 


_ oh could be ſet againſt each other under the above clauſe in the 8, 


paſſed, Lord 2 G#0+ 2. C. 22. it was enacted by 8 Geo. 2. c. 24. . That by 
Hardwicke, ** of the ſaid clauſe, mutual debts may be ſet againſt each other, a, 
C. ]. deli- „ by being pleaded in bar, or given in evidence on the general il, 
er e * the manner therein mentioned, notwithſtanding that ſuch des of 
= court of © deemed in law to be of a different nature; unleſs in caſes where ej 
King's „of the ſaid debts ſhall accrue by reaſon of a penalty, contained in 
Bench, that é“ bond or ſpecialty ; and in all caſes where either the debt for-whic 
8 by 2.6 action hath been or ſhall be brought, or the debt intended to k- 
imple con- ,, . 

track might, againſt the ſame hath accrued or ſhall accrue by reaſon of ary f 
by the for-“ penalty, the debt intended to be ſet off ſhall be pleaded in bar, in wh 
mer act,” „ plea ſhall be ſhewn how much is truly and juſtly due on either f 
have been and io cafe the plaintiff ſhall recover in any ſuch action or uit, u 
a»ainſt a ment ſhall be entered for no more than ſhall appear to be tu) 
jpecialty « juſtly due to the plaintiff, after one debt being ſet againſt the ale 
debt. Brown ,+ aforeſaid.“ ; | 

and Holy- 

oak, 8 G. 2. Bull. N. P. 179. 


Pull. NP. A debt barred by the ſtatute of limitations we have ſeen cannot be 
190. off: if pleaded, the ſtatute may be replied to it; if offered in 

under a notice of ſei- off, this objection may be made to it at the tral 

The debt ſued for, and the debt intended to be ſet off, mult be 

tual, and due in the ſame right. Hence a defendant ſued as execm 

adminiſtrator cannot ſet off a debt due to him in his own right; n« 

ſued for his own debt, can he ſet off a debt due to him as executor of 

Bull. N. P. miniſtrator. Neither can a joint debt be ſet off againſt a ſeparate de 


180. nor a ſeparate debt againſt a joint one. Nor in an action againſt a m 

5 his own bond, can he ſet off a debt due to him in right of his wiſe. 

over v. But a debt due to a defendant as a ſurviving partner, may be ſet of i 
ont, 


„erm © demand upon him in his own right: and ſo vice verſa. 
Rep. 493. French v. Andrade, 6 Term Rep, 582. 


Bottimley So, to an action brought by or againſt a truſtee, ſet-off may be i 


. Brooke, 
M. 22G 4, money due to or from the ce/tuy que truft 


Ryal v. It was formerly holden that the ſtatutes of ſet · off did not extend 
Larkin, ſignees of a bankrupt ; but it has been ſince determined, that 10 4 
N 155. their ſuit, the defendant may ſet off a debt due to him at the ume 
Brough if bankruptcy ; for a note indorſed after the bankruptcy cannot be (etl 
Cowp. 133. and ſets-off being in the nature of croſs-aQtions (5) the defendant mul 
(a)Marih v. that the note in reſpe& of which he makes the croſs demand, wi" 
8 to him, or, if payable to bearer, came into his poſſeſſion before of 
(% Dickion time of the bankruptcy. ; 


v. Evans, 6 Term Rep. 57. 


Evans v. As in caſes of bankruptcy the debt claimed to be ſet off mL 
Proſſer, exiſted at the time of the bankruptcy, ſo in other caſes it mult be 
25 em Rep. i ſtence at the commencement of the ſuit, and muſt be ſo p 


v. Brown, | 


SET-OFF. 5 


tis having brought an action upon it, in which be bas recovered a yer- 2 Burt. 
2 or the plaintiff has paid the money into court. Hence a judgment 5, -— 
" be pleaded by way of let-off pending a writ of error. — : 


M. 25 G. 3. B. R. 3 Term Rep, 188. 


ki a ſet-off cannot be pleaded to an action of covenant for general da- Wrigall v. 
ee ſo neither can uncertain damages be pleaded by way of ſet- off to an * 
kan of covenant for rent. Rep. 488. 


RY ah Py * —— a ah 


) Mhere the Defendant muſt plead a Set-Off, 
and where he map give Notice of Set-Off ; and 
terein, of the Form of each. 


— 


where either of the debts accrues by reaſon of a ſpecialty, the debt V. * 


ded to be ſet off muſt be pleaded in bar; and the defendant in his Rep, 65. 
v mult aver what is really due; which averment is traverſable. | 
In all other caſes, the defendant may either plead, or give notice of ſet- 7 N 1 
1 his election. | 123T, Bu 


. 


\ 
If, n the time of the action brought, 2 larger ſum was due from the Ball. N. F. 
wif to the defendant, than from him to the plaintiff, the action being LL Pr. 
ed, it ſeems more proper to plead the ſet-off ; and it is uſually pleaded 406-7, 
huctry cauſes to ſave the trouble and expence of proving the ſervice of 

ice, But, where the ſum intended to be ſet off is leſs than that for 

the ation is brought, a notice of ſet-off ſhould be given. 


e ſeveral parts of a plea of ſet · off are as ſeveral counts in a declaration 


; 
tif one part be good, a demurrer to the whole plea is bad. Dowſlande. 


Thompſon, 
2 Bl, Rep. 910. 
e notice of ſet-off ſhould regularly be given with, or at the time of Tidd's Pr. 
Ing the general iſſue, Though if it be not then given, the court will per. 407. 
e defendant to withdraw the general iſſue, and plead it again with a 8882 
| of let off. And ſuch notice may be given with the general iſſue, af- 634. i — 
e defendant has been ruled to abide by his plea. | 
joint of form the notice ſhould be almoſt as certain as a declaration: Fowler v. 
ne where the notice of ſet-off was in theſe words, Toke notice that os ell 
re iodebied to me for the uſe and occupation of an houſe, for a long (a) But, # 
| teld and enjoyed, and now lately elapſec;“ this was holden in- note, this 
ſent (a): and it afterwards appearing, that the debt intended to be ſet #5 before 
b rent reſerved on a leaſe by indenture, which was not mentioned in 8 
Rice, the Chief Juſtice ſaid, it was bad on that account alſo : fbr if 3 49. Which 
been ſhewn, the plaintiff might probably have proved an eviction, gives the 


otter matter to avoid the demand. action for 
uſe and oc- 


cupation. 


eaded e SHERIFF. 


E have ſeen in the above clauſe of the ſtatute of 8 Geo. 2. Fo 22. that Symmons | 


N. P. 179. 


5 9 


ew © SHERIFF. 


(4) The Nature of his Dfiice., 
Page 431 | 


(It ſeems that) It was ordained by the ſtatute of 28 E. r. c. 8. that the people ſhould h 
election of ſheriffs in every ſhire, where the ſhrievalty is not of iuheritance, Fot, acierth. 4 
ſome counties the ſheriff were hereditary ; as it ſeems they were in Scotland till 4 — | 
G. 2. c. 43. and ſtill continne in the county of Weſtmoreland, of which the Earl of Thane i 
hereditary ſheriff. The city of London too have the inheritance of the ſhrieval'y of Milde 
veſted in their body by charter, 1 Bl. Comm. 339. This office mav a ſo deſ-end to, and be et 
ecuted by a female; for Anne Counteſs of Pembroke had the office of hereditary ſheriff of Well N 
moreland. and exerciſed it in perſon. At the aſſizes at Appleby ſhe ſat with the judges ont 4 
bench. Hargr. Co. Litt. 326. h 


| (B) Who are qualified or exempt from ſerving 
age 433 


(An information) It is now declared to be a publick act by 19 G. 3. c. 44. It was fad u 
bar that the Lord Keeper was of the ſame opinion wi.h Mr. J. Eyre. 


Went. 247 Four years before, M. 2 W. & M., this was adjudged as a got 
Gibſ. 506. plea, in the caſe of Guildford Town v. Clarke, viz. that he being a dife 
ter, and unqualified by the act, the election was void; and that the by 
law for forfeiting 20/ upon refuſal after election did not take place, beca 
the perſon being abſolutely incapacitated by the ſtatute, there was re 

| no election; and ſo he could not refuſe after election. 
Rex v. The defendant was one of the diſſenters who was choſen ſheriff 
Groſvenor. Landon and Middleſex, and refuſed to take upon him the office; for ul 
2 Nr. 1193. an information was moved againſt him, as it is an office in which the pl 
lick are intereſted, and therefore not to be compenſated by a pecunury 
| tisfaction to the city. But, upon ſhewing cauſe, the court diſchay 
| the rule: it appeating there were acts of common council that bad of 1 
vided penalties upon refuſers, which is the proper remedy ; eſpec 
where it is doubtful, whether the refuſal is a crime or not, which 
never yet been ſettled. In this caſe, the facts are agreed, and the only & 
is in point of law, and therefore more proper for a civil ſuit : and f 


the opinion of the court, in the caſe of Shackleton of York, in Lord I wler 
wicke's time. However, they declared, that if, after the point vis PV 
| termined againſt the diſſenters, others ſhould refuſe ; it might be a # I 
dation to move for an information, | bor 
But this much agitated queſtion, concerning the fining of diſſent 
Harriſon v. not ſerving corporation offices, is now ſettled.— In the year 1748, the in| 


Evans, poration of London made a bye-law,- impoſing a fine of 600l. upon 01 
2 Burn's perſon, who, being elected, ſhould refuſe to ſerve, the office of be | 
EL. i385. An action was brought in the ſheriff's court upon this bye · au, for Wer 
penalty of 600l. againſt the defendant Allen Evans, for refuſing to * 
the ſaid office. The defendant pleaded the ſtatute of 13 Car. 5 ur. c 
that no perſon ſhall be choſen into ſuch office, who ſhall not, wn de o 
year next before, have taken the ſacrament according to the 27 
church of England; and in default thereof, every ſuch choice 1 
to be void. The defendant further pleaded the ſtatute of V. 


SHERIFF. 


” a 
— © — Pn + . 
— — 


br exempting proteſtant diſſenters from penalties contained in former 
. Then the plea averred, that the ſheriffs of London are officers who 

13 Car. 2. were perſons bearing ſuch office; that the defendant 

aud ſtill is a proteſtant difſenter from the church of England, a perſon 

r ſcrupulous conſcience in the exerciſe of 1eligion, and during all that 
1 bas and ſtill does frequent the congregation of religious worſhip 

ron -oteſtant diſſenters. The defendant then ſtated that he took the 

», and ſubſcribed the declaration, acording to the act of toleration, 

the year 1751, at the ſeſſions holden for the county of Middleſex ; and 

u bis taking the oaths was duly regiſtered in the court of ſeſſions: that 

ud not within one year before the ſuppoſed election taken the ſacra- 

ua the Lord's Supper according to the rites of the church of Eng- | 
dor has be at any time ſince done it, nor was he bound to take the 68M 
ue ſince May 1751 : that of theſe premiſes the lord mayor, aldermen, 
4 citizens had notice; and that by reaſon thereof, and of the act 
ſament made for governing corporations, the mayor, aldermen, and 4 
rens aſſembled in July 1754, and the livery were prohibited from A 
king, and had no power to ele& him ſheriff : that he was diſabled 
mn, and incapable of being elected, and that the ſuppoſed election of Fg 
a vs void. To this plea the plaintiff replied, that by the ſtatute of W 
Ge. 2. c. 6. F 3. it is enacted, that no perſon choſen into ſuch 8 
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x, ſhall be removed or otherwiſe proſecuted for omiſſion of taking I 
acrament, nor ſhall any incapacity or diſability be incurred by rea- 1 
of the ſame (unleſs he be removed or proſecution commenced within * 
months), To this replication the defendant demurred; and the Gl 


kf joined in demurrer. And judgment was given for the 
muff in the ſheriff *'s court; which was afterwards affirmed in the 4p 
nof the huſtings. But this judgment was reverſed by the commiſho- \ 
n Glegates, viz. Lord Chief Baron Parker, Mr. Juſtice Feger, Mr. , 
dee Bathurſt, and Mr. Juſtice Wilmot ; and the judgment of the com- 
nc delegates was afterwards affirmed in the Houſe of Lords. 
* Houſe, when the matter was brought before them, 6rdered this 
ton to be propoſed for the opinion of the judges, How far the de- 
nt might, in the preſent caſe, be allowed to plead his diſability in Purneaus's 
Ache accuſation brought againſt him? It was allowed on all hands, Letters to 
pf his non · conformity and conſequent diſability, was criminal, he Blackſtone, 
ad not plead it. And for this reaſon one of the judyes, Perrot, B., 

« opinion (contrary to the reſt of his brethren), that the defendant's 
ply, in the preſent caſe, could not be pleaded, becauſe, as he ſaid, 
veration act amounted to nothing more than an exemption of pro- 
lt diſſenters from the penalties of certain laws therein particularly 
Wored ; and the corporation act not being mentioned therein, the 
bon att could have no influence upon it; and therefore his diſability 
ned by his non-conformity in conſequence of the corporation act, 
4 tis opinion, a culpable one, and rendered him liable to any penal- 
which any others are liable for refuſing to ſerve the office of the- 
Maimach us no man can diſable himſelf : but, if he refuſed to take the ; 
n according to the rites of the church of England, he diſabled + 
S, nd the fine impoſed was a puniſhment upon him for the crime of 
-oaformity, from which he could plead no legal exemption, But 
Rher judpes were of a contrary opinion, That the corporation ac 
! rendered the difſenters ineligible and incapable of ſerving ; irs 
denz to keep them out, as perſons at that time ſuppoſed to be 
ae the government; and thoug!; the diſability aribog from hence 


could 
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Rex v. 
Woodrow, 
4 Term 
Rep. 731. 


that he ſhould be diſcharged for a longer time. And they granted 


2 Hatſ. Pr, 
3&» 


Pa ge 432 


it is declared, That the nominating any member of that Houſe 


SHERIFF, 


could not then have been pleaded againſt ſuch an aAion as is now brows 
againft the defendant,” non-conformity being then in the eye of the h 
crime, and no man being allowed to,excuſe one crime by another; ye 
the caſe is different ſince the toleration act was enacted, that ad md 
ing bo much more than a mere exemption from the penalties of cem 1 
laws, and having an influence upon the corporation act conſequenidl 
though the corporation act is not mentioned therein, by freeing the i 
ſenters ſrom all obligation to take the ſacrament at church, aboliſhing 
crime as well as penalties of non-conformity, and allowing and protect 
the diſſenting worſhip. The defendant's diſability, therefore, they f 
was a Jawful one, a legal and reaſonable, not a criminal excuſe; i 
not in the ſenſe of the law diſabling himſelf ; the meaning of that nai 
That a man ſhall not difable himſelf,” being only this, that no U 
ſhall difable himſelf by his own wilful fauſt or crime; and non-conk 
ty being no longer a crime ſince the toleration act was enacted, he is 
abled by judgment of parliament, namely, by the corporation ad, wi 
out the concurrence or intervention of any crime of his own ; and there 
he may plead this diſability in bar of the preſent action. 
By the 9 Geo. 2. c. 9. 5 3. any perſon elected ſheriff of Nin 
worth 3o0ool. may be excuſed ſerving the office on paying a fine of f 
within fourteen days: but the fourth ſection provides, that no 
ſhall be diſcharged from bearing the ſaid office for any longer time 
one year, without the conſent of the mayor, ſheriffs, and common 
of the city. The defendant, who was worth zool., had been rey 
elected to the office, and had tendered his fine, on condition tha 
ſhould be diſcharged from ſerving the office in future; but this wa 
accepted. 'On a motion for an information againſt him, the cour 
clearly of opinion, that the payment of the fine did not exempt the ye 
paying it for more than a year, without the agreement of the corpo 


formation againſt the defendant, becauſe the vacancy of the office , 
oned a (top of publick juſtice, and the year would be nearly expired lice 
an indictment could he brought to trial. F 

By a reſolution of the Houſe of Commons of the 7th of Januar "TA 


% king to be made a ſheriff, is a breach of privilege.” The Houk 
fore addrefſed the king to appoint another ſheriff in the room ure 
Jonathan Jennings High Sheriff of York/bire, which the king cos 
with. From this caſe Mr. Hatſell ſays, it ſeems to be ſettled tht 
not lawful for a member of the Houſe of Commons to be appointed þ 
by the king: but where the ſheriffs are elected by the people, as if hy 
dlefex,' it is (till very cuſtomary ; and indeed in the inſtance of f 
the two ſervices being both in the ſame county, are not, as in other 
ſo incompatible with each other. 


* 


— 


(c) Manner of appointing him; and herein, 089% - 
Dath. 


( And yet che linr) Vide 1 Bl. Comm. 341, and Mr. Chriſtian's note. ben e 


The ſberi] By ſtat. 1 W. & M. c. 27.4 4 the homination of three proper [ 
ind 20 2 Welch counties is now veſted in the juſtices of the great ſeſſions, wo ale de 
names of ſuch perſons to the privy council r animerum, that the king may appoint c 


- 


SHERIFF. "OY 


[But 
of the words 


ere being) The ſheriffs of thoſe places ate to take the old oath, with the omiſſion 333 
impoling conſtant reſidence in their bailiwicks. 3 Geo. 1. c. 18. F 20 | 


— 


13238 f 

x) chat he muſt be reſident in his Countp, and 

whether he hath anp Juzisdiſtion out of it. | 
Page 435 


Hate it it) He may aſſign a bail-bond out of his county. 2 Ld. Raym. x45 5. 2 Str. LA 


— 


— 


— — —_ 


z) ot the High Sheriff's Power and Duty in 
appointing an Under-Sheriff, and other Depu⸗ 
nes: And herein, | 


i. Of the Under-Sheriff, and in what Manner appointed. 


The ſheriff cannot depute two perſons, under-ſheriffs extraordinary, to Denny v. 
an inqueſt. | Trapnell, 

| : > : 2 Will. 378. 

Alhough ſervice of a rule on the under. ſheriff s agent in town is not Rex 

d ſervice, yet ſervice at the offices of the agents for the under-ſheriff of Coles, 


ln, Middleſex, and Surry, is, becauſe they are conſidered as the Dougl, 420. 


25 of the under-ſheriffs. 
(Bit it n reſolved) 2 Wil. 35. Page 439 


[fit was) It is a public law. 2 Term Rep. 575. 


| Page 440 
4% But this caſe was denied to be law by Lord Mansfield, in the caſe of Harris v. 
ky, Sittings in Middleſex, Mich. Term 30 G 2. where the aſſignment was under the ſeal of 
* and was made by the under-(heriff's clerk, in his office, and that appeared to be the uſual 
tice of making ſuch aſſignment; and in French v. Arnold, Tr. 5 G. z. this caſe of Hartis v. 
ky being mentioned, Lord Mansfield ſaid, he had mentioned it before he had determined it, 
.] Denniſon, and afterwards to the other judges of the coutt, and they concurred with him 
jon that the bond was well aſſigned. 1 Str. 60, Nolan's edition, notes. . 
| Page 442 
* theugh) The arreſt muſt be made by the authority of the biilif ; but he need not be the hand 
ureſts, nor in the preſence, nor actually in ſight, nor within any preciſe diſtance, of the per- 
reſted, Blatch v. Archer, Cowp. 65. 


bel the bigh) This diſtinction that the ſheriff is anſwerable civiliter, but not criminaliter, 
Pe nds of his bailiffs, is perfectly correct, and adopted in ſeveral modern caſes. And it is no 
1 to his being called upon to anſwer civiliter, that the acts done by his officers would alſo 
ſt 2 criminal proſecution againſt them, Nor is it neceſſary to found a proceeding againſt 
ml, to ſhew a recognition by him of his bailiff's act. Ackworth v. Kempe, Dougl. 40. 
1 v. Baker, 3 Wilf. 309. 2 Bl. Rep. 832. 85 C. Woodgate v. Kxatchbull, 2 Teim 
1. | . 


V herefire) That is, criminaliter; for all aims for breach of duty of the office of (herif, 
Bal: of the under-ſheriff or bailiffs, muſt be brought againſt the high ſherif, ſo that the 
Bike text is not law. Cameron v. Reynolds, Cowp. 403. 


P 
Web) He cannot return, that the perſon was reſcued out of the bellt. 6 f 
Nie 1 be, that he was reſcued out of b (the ſher if s) cuſtody, Por Bullet, J- 
' ls . . a 


* VII. 
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fas | - SHERIFF. 
De Moran- If the ſheriff appoint a ſpecial bailiff at the nomination of the dn 
- v. un: the latter muſt take the conſequences of the acts of the bailif ntl call 
n, 4 Term . £ , w ln 
Rep. 119. rule the ſheriff to return the writ. 
Hamilton v. Dalziel, C. B. Hil, 1774, S. P. 


Drake v. In an action of treſpaſs againſt the ſheriff for the wrongſul 18 0 
Sykes, bailiff, it is not enough to prove the bailiff a general bailiff, and thy 


555 Pg had given a bond of indemnity to the ſheriff as ſuch, and alſo to prore ” 
copy of the warrant under which he entered and ſeized the plaintif''s pou g 
but the privity between the bailiff and ſheriff muſt be eſtabliſhed in then 
ticular tranſaction, by proving the original warrant of execution dires n. 
by ſuch ſheriff to ſuch bailiff, or, at leaſt, by proving ſuch notice tow 
duce it, as will, in caſe of the non production of it, let in ſeconda 
- dence to prove its contents. | 1. 
Page 444 8 It 
| (The gaoler) The modern acts of parliament for the regnlation of gaols ſeem to interfere 
tle with the ſheriff 's power over his gaoler, and to introduce at leait a concurrent power, ach 


a check both upon the ſheriff and his officer, Fide Nat. 24 G. 3 ſeil. c. 2. 54. 31 G. 
34 G. 3. c. 84. ; 


— 


—_—_ 


— 


(I) Of the preceding and ſuccceding Sheriff; 
herein-of the As neceſſarp to be done by each 3: 


them. 
\ Page 446 2 
{ It bath been) No ſheriff ſhall be liable to be called upon to make a return of any writs 
ceſs, unleſs he be ſo required ſo to do within ſix months after the expiration of his office, /s 
A ſheriff is not liable to an attachment for not returning a writ, if not called upon by oral 
within the above time, though he was requeſted by the party to return it before the exp 
the ſix months, Rex v. Jones, 2 Term Rep. 1. 


1 St. Tr. It is ſaid by Sir George Croke in his argument in Mr. Humpdm's n ; 
8 that the certiorari which was directed in that caſe to the two that were | C 
ſheriffs at the time of the aſſeſſment, and not to the ſheriff that was 71 

time of the certiorari awarded, who is the only immediate officer tot , the 

the writs, was not legal: for all writs are directed to ſome imme * the 


ſheriff, requiring him to demand of the former ſheriffs, what they 

the former writ ; and they are to return to him what hath been dont 
he is to return the ſame to the court, whereunto he is an immediate 
and the former are not any officers. bing l 


i 


(M) Of his Duty and Aits as a Miniſterial Ou 


And herein, 41 

Page 452 | Gy de 
{If ove b. talen) Wright. See the ſame diſtinétion, and this caſe cited with app c l%e war 
De Grey, C. J. in 3 Will. 344-5. | rot] 
Page 456 Fit, an 


| { This depends) Vid Tom; pay 476. oy 
(In the ceuſtrucien) Vide Tom. 3. pag. 476. | thy 


(Ale the court) Note, in the preceding cafe, the court refuſed to relicve upon 2 
this caſe, Holt faid, it mult be by audi guerela; the alteſt on a Sunday being 4 U R the 


0 


| — SHERIFF. "$23 
* 3 TY, i 4 £1 OA Page 457 
10, th: wit] He cannot perhaps "where there is a tenant in poſſeſſion, and the execution is 
ol the landlord, whoſe term is to be ſold, turn the tenant out af poſſeſſion: but the caſe 
der the ſtatute for a fgrcible entry, which by no means negatives the power of the 
. Ut the tenant Gut of poſſeſſion peaceably. Taylor v. Cole, 3 Term Rep. 292. 
&, in pleading the taking of a term” under a feeri faras, it is ſufficient * v. 
te, that the party was poſſeſſed of a certain intereſt in the reſidue of a Cole, 
zuin term of years. | 200, 


ne frriff in extent) This inquiſicion, it ſeems, the courts cannot ſet aſide. Roberts v. 
mas, b Term. Rep. 88. 


(The for cannot) Tulley v. Peachey, Hil. 23 Geo. 3. 4 Term Rep. 649. 
Term Rep. 640. ; | 
oy e goods were not legally ſeized, 4 Term Rep. $51. 


How far the ſheriff is juſtifiable in ſeizing the goods of a teſtator in the Farr v. 
als of his executor in execution of a judgment againſt the executor in Newman, 
3 wn right, hath been very amply diſcuſſed in a late caſe, It was an * 1 
bon againſt the ſheriff for a falſe return to a feri faciar. The ſpecial 
dit ſtated, that in Eafter term 30 G. 3. the plaintiffs recovered againſt 
ud R. and A. his wife, executors of L. 236/. 10s.; and on 19th 
n 30 G. 3. ſued out a fl. fa. to levy that ſum of PP goods and chattels 5 
ch were of L. in the hands of the executors to be adminiſtered. That 
the 28th May 1790 the writ was delivered to the defendants, then 
nf, That in Eaſler term 1790 B. recovered againſt R. 10471. debt, 
| 64:, damages and coſts ; which judgnſent was ſigned 27th May 1790. 
u on 28th May 1790 B. ſued out a fl. fa. on that judgment, teſted the 
d May, which writ, on the 28th May 1790, and a few hours before 
felivery of the plaintiff 's writ, was delivered to the ſheriff, who un- 
that writ, a few days before the delivery of the plaintiff's writ to him, 
kd goods in an houſe wherein R. and his wife reſided, and in which 
| the teſtator at his death did reſide ; and which goods were the teſta- 
) That on the ſame 28th May 1790, after the ſheriff had ſeized the 
i the attorney for the plaintiff gave notice to the attorney for B. and 
the ſheriff, that the goods ſo ſeized were the goods of the teſtator 
| poſſeſſion of R. and his wife, as executors, liable to the payment of 
Wt recovered by the plaintiffs, and alſo liable to the payment of 1 16/. 
ed by one S. and not liable to the payment of any debt of R., the ſame 
den ſufficient to ſatisfy the ſaid judgments and other debts of the teſ- 
aud that the ſaid attorney meant to take out executions on the ſaid 
ts; and unleſs they quitted poſſeſhon, actions would be brought 
eien. That afterwards, on the ſaid 28th May the attorney for 
anuff procured a warrant from the defendants, then ſheriff, on the 
i |. fa, mentioned in the declarations, which warrant was on. the 
ay delivered to the officer to be executed. That the officer went 
de varrant to the houſe where the goods were before they were ſold, 
A cot levy thereon ; and the ſheriff afterwards returned nulla bona to 
, and that by means of the premiſes, the plaintiffs were hindered 
=orening their damages and had loſt the ſame. In this caſe, three 
. Lord Kenyon, Ch. J., A/hurſt and * J., were of opifi- 
. the plaintiffs were entitled to judgment. But Buller, J., contra, 

te property in the goods, after the teſtator's death, is veſted in 
"=", who may grant, alien, give, or releaſe them; that the ex- 

Oo 2 | ecution 


P. 621. 


ppht be very different, "where tbe debtor bimſelf is in poſſeſſion. In the caſe. in Shower, the pro- 


Page 459 | 
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5. SHERIFF. 


erution in this caſe was equivalent to a ſale, which it was admits 
be good, and that as to the notice, if the ſheriff adted legally in 


8 4 
«74 


the goods, he was bound to proceed in the execution; and a fable 


notice would not make that unlawful, which was Jawful at the tine: 
the ſeizure were unlawful, the ſheriff was liable to an action without x 
notice at all; and if it were not unlawful, no notice could male it 
that the notice in ſuch cafe was a perfect noyelty, unknown to the ca 
law, with regard to any effect which it could have. 


Page 460 
Upon a wwrit.) But, though ſuch be the practice, it is not part of the duty of the ſherif 
execute a bill of ſale to the plaintiff at an appraiſed value, nor is he compellable to do fo, th 
he even promiſe it. For this might be very inconvenient and highly injurions if it were alk 
The legal and proper mode of aeg a ſale by the ſheriff, where he makes delay or if 
3s by writ of venditioni exponas ; upon which he muſt return the money into court, 
\ Reynolds, Cowp. 406. | * 


(Where ſince) And agreeably to this doctrine two modern cafes have proceeded; that whe 

Jeri acias is delivered to the ſheriff, and the officer has leyicd the debt, and made a bill Y 

| have priority of a former execution in the office; Rybot v. Peckham, M. 19 Geo, 3 

' I Term Rep. 731. in aotis ; and when two writs of ficri facias againſt the fame defendant ue 
vered to a theriff on different days, and no ſale is attually made of the defendant's goods, the 
execution muſt have the priority, even chough the ſeiznre weit actually made under the ſable 

— execution. Hutchinſon v. Johnſton, 1 Term Rep. 729. . 


The ſheriff is not liable for ſeizing goods in execution after u 
bankroptey ; but, if he ſells them after the commiſſion iſſues, one 


E * th ** 
_— 9 


(O) Of his Duty in admitting Perſons to Bail, 
herein of Secuzities taken tor Eale and Fat 
Page 462 ; 


*(The party) If the plaintiff diſlikes the ſecurity, he ſhould not take an aſſignment 
bail- bond; for by fo doing, he diſcharges the ſheriff. Gilb. C. P. 21, 4 Salk, gg 1 
Williams and Jacques, M 24 G. z. but, if the ſame bail be put in above, he cannot afl 
except againſt them. Tidd's Pr. 153. 
Page 463 
( On tn attachment) But, though the ſheriff may perhaps bail in ſach caſe, he is 
bound to do ſo ; nor will an action lic againſt him on the above ſtatute for refuling to do 
ſtatute referring only to proceſs in courts of law. Studd v. Acton, 1 H. BI, 408. 


(On an indiftment) But the ſheriff's power of taking a bond under this act upon an im 
found before himſclf at his tourn was taken away by i Ew. 4 c. 2, and upon indi 
in any other coutts has been denied in a late caſe by all the Judges except Eyre, C 
gough v. Roſliter, 4 Term Rep. 505. 2 H. Bl. 418. 
Page 464 f a N f 
* (So if @ capias) Where the undertaking is given to the ſerif, the form directed + 

9. muſt be (tritly purſued, and therefore an agreement in writing to po! in good ba he 
arreſted on meſne proceſs at the retorn' of the writ, or ſurrender the body, or pay * 
| made by a third perſon with the ſheriff's officer, in confideration of his di charging! 
| reſted, is void. But, where the undertaking is giren to the plaintiff, it is not withi 
1 and therefore the undertaking of an attorney for the appearance of x defendant i 
| cauſe it - given to the plaintiff in the action and not to the ſheriff, Rogers v. Reev 

| Rep. 418. | 


= (u ji 0) But ſee contr, 2 Term Rep. 569. Samuel v. Evans. 


© Creſwell v. A party grieved who recovers damages againft the ſheriff for t 


es 
n bail under this ſtatute, is entitled to bis colls: before the Ratul 


Rep. 355» 


* 


vc would ot bail che party arreſted, the latter had a remedy againſt 


„ -nd wherever a ſtatute ſudſequent to the ſtatute of Glowneſler gives 2 
X 1 Ae. damages were ſuſtained before, there the party ſhall have 


; colts. ; N 
heriſ's officer upon an arreſt take an undertaking for the appear Fuller vs 

+ e Bleed of a bail-bond without the plaintiff's aſſent, and re - 

| tbore be not duly put in, the ſheriff is liable to an action far an eſcape. ; — eps 


Ide court will not relieve him by permitting him to put in and juſtify 
| iherwards. 


a. 


— „ — 


— rr „ 8 
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Ile been) Simony, as ſuch, was unknown to the common law; th [ agree that corrupt 1 
penration Ph Burnett's Paſt, Care, 22. But what is or is not E A on the yr 
Fe of 31 Eliz, c. 6. which did not adopt all the wild notions of the canon law; but has defiged 1 
Ne 2 arreſt agreement to prefent. In Co Entr. $16, it is expreſſed ſimoniact et ca rupta z but * 
Wter is the legal and effective word. Per De Grey, C. J. 2 Bl. Rep. 1054, — wh 


: 2 Y | 


In what the Offence of Himoup dae conblt. 


hs 47 2 Bl. Rep. 1052. 8. E. 


* 


* 


* 


how far a Bond for reſigning a Beneffce is 
good at Law. | 


4% So, a bond given by the incumbent to the patron to reſign if he did not refide upon 

Ira, hath been holden good. Bagſhaw v. Boſsley, 4 Ferm Rep. 78. And where a bond was 

nocd to 1cli6e, to leg for the patron's fon to be preſented, and to keep the parſonage- 

ud chancel in repair, the court of King Bench gave judgment for the plaintiff without ax- 
* laying, as this was not preciſely ſimilar to the caſe of the Biſhop of London v. Kytche, 
"ie bound by the eſtabliſhed ſeries of precedents, Partridge v. Whiſton, Id. 359. 


ie) Sir Wm. Jon. 220. 8. C. Watſon v. Baker, Sir T. Raym, 175. 8. P. 


10 the caſe of Grey v. Heſteth, Lord Hardwicke ſaid, theſe ſort of Ambl. 26% 
ie beld good at law, and fo they are in equity, unleſs an ill uſe is 2 
pied to be made of them, in which cafe that court will interfere. hich? was 
n notwuhſtanding theſe deciſions, general bonds of reſignation brought 
Geclared void at law by the Houſe of Lords in the great caſe (@) about by 
ns of London v. Diſney Efyiche ( May 1983 ;) and the judg- > = 
| ihe court of Common Pleas, affirmed by the King's Bench, was — ability 
ay reverſed. | | of the 


Chancel- 
and the honeſt zeal of the biſhops, was contrary to the opinion of all the Judges, 


nd eras not likely, de be acquicteed.in, Aide A Term Rep. 78. 359. 


— "Es * 
ge 6 4 * * N. o r* Wu 
3 111 2 i oh 
wy - * 


lowe, 
Int, U 
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(c) Of the Power exerciſed-over a Bond for ten 
ing a Benefice by Courts of Equity. + 


Grey v. A. patron having obtained judgment againſt the incumbent on 2 gebt 
Heſkett, bond of reſignation, the latter filed a bill in equity for a diſcovery, wheth 
Amb. 268. the advowſon was not ſold with a promiſe to procure an immediate ref, 
tion. The defendants demurred to the diſcovery, as tending to ſubjeg j 
dia the penalties of the ſtatute againſt ſimony. But Lord Hardwick os 
ruled the demurrer. | 


—— - 


(D) Whether the Penalty of a Bond for reſign 
a Benelice be ſaved. where the Ordinary hast 
fuſed to accepc a Keſlignation, 


(4 In a late) See thiscaſe in 3 Burn's E. L. 304-5. where it is ſaid, that in the courſe of the 
mer argument, the Chancellour held, bat it is in the poxwer of the ordinary to accept or refu; ar 
nation. At ſeems to be clear, that the biſhop may refuſe a reſignation, on a ſufficient cu 
his refuſal; but, whether he can merely at his will and pleaſure refuſe to accept a reſguat 
without any cauſe, and who ſhall 6nally judge of the ſufficiency of the cauſe, and by dla. 
he may be compelled to accept it, are queſtions undecided. In the caſe of the Biſhop of Lat 
v. Ffytche, the Judges in general declined to anſwer the queſtion propoſed to them, whether 
biſhop was compellable to accept a reſignation ? one thought he was compellable by ad 
he did not ſhew ſufficiept cauſe; and another obſerved, if he could not be compelled, he t 
prevent any incumbent from accepting an Iriſh biſhoprick, as noone can accept a biſhoprick in lreh * 
till he has reſigned all his benefices in England. But Lord Thurlo we ſeemed to be opinion, th 1 
could not be compelled, particularly by mandamus, from which there is no appeal or writ ul 1 
3 Burn's E. L. 337, &c. -Cunningh. I aw of Simony. | 
(8 In an ation) Lord Hardwicke expreſſed bimſelf of the ſame opinion, as to this point, ks 4 
this caſe came before him in Chancery, Ambl. 268, N | ar. 
REN; I Cul 
(E) Some Objectiong to a Bond for reſigning 
| Benekice conſidered. , 

» (3 Another objeftion) Vide 4 Term Rep. 8. TREE 


++ FB} Of the Pleadings in an Action upon the 31 Ez 
Page 478 | . 


(4 Nov is) Sed guære, for where a perſon not boyud to recite a ſtatute will yet hazardz 
if he erts, according to modern reſolutions, it is fatal, And note, in the principal caſe, n9 
tion was taken to the miſtecital. 788 


* 


(1t is no excuſe) It is not in compaſſion to men's infirmities, that the law allows the 
of words to be a juſtification in an action, but, becauſe, if the words ſpoken are tut, une 
dual of whom they are ſpoken can complain of no injury. In one caſe Lord Camden | 
to have ſaid, that if words are true they are no ſlander, but may be juſtified, 2 Wil. 
ſarely this is taking the word ſlander, only in ſts ordinary acceptation, as ſignifying 8 
circulation of 'mifchievous falſeboods. For malicious flander, and the ſlander mult be 7 
found a legal proceeding, is the relating of either truth or falſchood, for the purpoſe 
miſery ; for truth may be made inſtrumental to the ſucceſs of malicious deſigns as well as bel. 
See Paley s Phil. n : 1 | EY 

(Slander) Hence a libel is puniſhable both criminally and by aRion, when ſpeak"? 

15 | 


Sox. | 527 


*. ' . 
j not be puniſhable either way; for ſpeaking the words rogue and raſcal of any one, an aQtion 
| not lie; but, if thoſe words are written and publiſhed of any one, an action will lie: if one 
u ſhould ſay of another, be har the itch, without more, an action would not lie: but, if he ſhould 
++ thoſe words of another, and publiſh them maliciouſly, no doubt but the action well lies. Fer 


| , J. 2 Will, 204. 


1) Jn what Caſes an Aſtion for Words mm the 
Vines general lies. 
: Page 483 


[1 4. aden) There are two general rules for determinivg whethe rwords are a ionable, The firit i 
the words muſt contain an expreſs imputation of ſome et hne liable to punifhment, ſome col 
ie or other infamous crime or miſde meſnour; and the charge upon the perſon ſpoken of muſt 
cle. The other is, if the words may be of probable ill conſequence to a perſon in a trade, 
woſe ion, or an office. Theſe are the two geneial rules which have uſually governed caſes for 
2ndalous words. There muſt be'fome certain or probable temporal loſs or damage to make the 
b ationable. No imputation of the breach of legal or moral obligation, unleſs enforced by 
peel ſabctions; no charge of the want of chaſtity, unleſs under ſpecial circumſtances, 1 Lev. 
vill be ſufficient to found an action. 3 Wili, 186. 2 Bl. Rep. 752. 6 Term Rep. 694. 


-_ . + _—- 


* 


(3) What Mords are in themſelves aſtionable. 


11 Ne aden) Holt v. Scholefield, 6 Term Rep 6gt. 


TY — , — od 
2 — © " _ 6 — — 
73 — — — 3 2 


| Page 43s 

u But ns action ot this __ * 8 by the court jo Common Pleas in the eaſe 

s 8. Herne, 2 Will 87. and theſe words, You are a rogue T will prove you a r or 

un, weie holden to be actionable. : n rg 
Page 486 


5 4. ales] It ſeems that this cuſtom has never been proved, fo as to maintain an action in 
Aniaſter-hall: in the City-court, the action is maintained, becauſe they take notice of their 
cuſtoms without proof. Dougl. 380. 4 Burr, 2032. 

Page 487 


[55 It has) For though impriſoament be the puniſhment for this of- Feb lays 
, yet per Holt, C. J. it is not a ſcandalous puniſhment. A man w. Lord 


be fined and impriſoned in treſpaſs, There muſt not only be im- * — 

ment, but an infamous puniſhment. in this cuſe 
; carries it 

w,25to preciſion; for it is laid down in Finch's Law, 185, ifa man maliciouby utters any falſe 

to the exdangering one in law, as to ſay, He bath reported that is fallen ; for be ſhall be 


Wd fr lach a report, i, it be falſe. Here is the caſe of a crime, and the puniſhment not infa- 
; and yet Finch ſeems to ſay an aQion lies for theſe words. 3 Will. 186. 


Words which import the Charge of having a coatagious Diſtemper. 


M charging another with having had a contagious diſorder is not ac- Carflake v. 
Ae! for unleſs the words impute a continuance of the diſorder at the Mapledo- 
ſpeaking them, the giſt of the action fails; for ſuch a charge can- _— 
poduce the effect which makes it the ſubject of an action, namely, ex- mad 
from ſociety. To make ſuch words actionable, ſome ſpecial da- Hall, 2 Str. 


dat be alleged in conſequence of them.  / n$g 
A „ die) See 3 Will, 186, 


2. To 4 Perſon in an Office of Truft. 


ak words ſpoken of a member of parliament, A; 40 inflruing r Ono v. 
: - mentbers Home, 


the 
the 


len is! 
a. yt 
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753. 8. ow” Mr. Onſlow, we might as well infiru# the winds ; and fbould he even I 


V. Axtell, 6 Term Rep. 163. 


Oldham v. So, for theſe words, I am thoroughly convinced that you are guy, 


3 Wi. 177: members to obtain redreſs, 1 am totally againſt that plan ; for as wi 


: his affiftance, I ſbould not expect him to give it us, were holden not 10 
| actionable. "tha | 
Page 490 : 
(104 If a Barifler) Qu. whether any a&ion will properly lie for Words ſpoken of Plate 
5 Barriſters, their fees being merely honorary, and not demandable in the BC of 1 
age 491 | ; | 
(111 7c is laid) For imputation of Ignorance to one in a profeſſion, I think an aQion wil & 
tainly lie. Fer De Grey, C. J. 3 Wil. 186. | 


4 25 So, for theſe words, bat, does be pretend to be a lawyer? be u 
3 will 59. 4 lawyer than the devil. 3 | 
Page 493 _ | | | 

(143 {n an action) Fitzg. 121. 235. S. C. x Barnard. B. R. 289. 438. 8. C. 


(c) Some Words which become attionable by i 
: : fon of the Damage received from them. 
age 496 | | 


(10 An asien) For wherever ſome certain or probable temporal loſs or damage aiiſeth h 
the imputation of the want of chaſtity, it is actionable; as to fay, a woman is a Whole in] 
don, where ſhe is ſubje to be whipped for whoredom ; or ta ſay that ſhe is fo, where le! 
an eſtate dum ſola et caſla furrit. 1 Lev. 134. 3 Will, 187, 


CD.) Ceztain Cizcumſtances which are to be regal 
hot ed in the Conſtruſtion of Words. 
(20 It is wat) Sed quare, for though it be indiſpeuſably neceſſary to ſet forth the original 
yer, it ſeems, the plaintiff ſhould alſo tranſlate chem, and ſhew their application to him, Za 

5. The Intention in publiſhing the Words. 


Weather- Nor will an action lie for a character of a ſervant communicated in 
Sol \ ſidence to one, who. aſks it from the former maſter or miſtreſs. 


Term Rep. 100. See St. 32 G. 3. c. 56. | 


(G) how far Uords muſt've affirmative, in ot 
to zender them as ionable. 


Peake, for J am thoroughly convinced is equal to a poſitive averment ; for 
2 Bl. Rep. only avers a thing, becauſe he is convinced of the truth of it. 
. 8 So, theſe words were holden actionable, He was put into the 1 1 
Hides, Jor fealing ducks at Crow land, they Wing alleged to be ſpoken fe) 
2 Wilſ 300. malicieuſly. 


(u) pow far Words must be certain, in ar 
render them actionable. 
Page 502 


(10 No Action Sed vide ſupra (B. 4.) this caſe over · ruled. 


(s) Df the Pleadings in an Attion for (Wor 


„ ee porſoms) 4 Burt. 984. 


u 2860n for ſeveral ſets of words, the firſt ſet were theſe : po > nd 

J. T. (meaning the plaintiff ) that ſet the houſe on fire (meaning the A Will. 110 

ner boule that was burnt; in the occupation of one Mr. Cotton) , and if 

lech will give me charge of him, I will carry him to New Priſon. The 

\ (+ were theſe: J. T. (meaning the plaintiff) ſet the. houſe on fire 

ung the ſame houſe). It was moved in arreſt of judgment, that the 

ler of words Were not actionable, for that every count in a declaration 

C>antive count, and the innuendo (meaning the ſame houſe) ſhall not re- 

o the ſummer-houſe mentioned in the firſt ſet of words. But by the 

Although the latter ſet of words be not of themfelves actionable, 

hey ſhall have relation to the former ſet; and we muſt take them to 

e been ſpoken maliciouſly, as the jury have found for the plaintiff, 

{it be laid, that the defendant in clauſo eccleſie Lichfield ſpoke the words, Bull. N. p. g 

i been halden, that the place not being laid as a venue, but as a defſ- - 

00 of the offence, it is a circumſtance that muſt be proved. But, if 

words are laid to be ſpoken before A. and others, it is ſufficient to prove 

x to be ſpoken before others only. | 

vas formerly holden, that the plaintiff muſt prove the words preciſely 2 Roll. Abr. 

4; but that ſtrictneſs is now laid aſide, and it is ſufficient for the plain- —_— allo v 

prove the ſubſtance of them. However, if the words be laid in the Rogers 

l perſon, e. g. He deſerves io be hanged for a note he forged on A., proof Bull N P.5. 

nds ſpoken in the ſecond perſon, e. g. Tou deſerve, &c. will not ſup- Rex v. 

the declaration: for there is a great difference between words ſpoken 1n — 

fon to a man's face, and words ſpoken deliberately behind his back. W_ 

ban action for theſe words, Mr. Purdy gave 200l. for his warrant to be Purdy v. 

if the Magnanime, (a man of war,) judgment was arreſted, becauſe Stacy. 

charge, as laid, was ſo looſe, that it did not of .itſelf import a crime: 5 Purt. 

vas nothing to ſhew, 0 whom the money was given; and as it was * 

vened, the court could not intend it. ä | 

l 

hand) Sed ide ſupra D. 3. Page 514 

Jul | 
4, What is the uſe of an Innuendo, 


0 I: has) For the office of an innuendo is to explain matter ſuffi- Cowp. 684. 
| expreſſed before; but the innuendo in this caſe is not an explanation 

kat was ſaid before, but an addition to it. h f 

& plaintiff declared, that on a colloquium concerning the death of one Oldham v. 


nuily dhe defendant ſaid to the plaintiff, Tou are a bad man, and I am Pecke 2 Bl. 
for 4 bly convinced that you are guilty (meaning of the murder of the faid D. Rep. 959: 


Iva objected, that the innuendo of murder is overſtrained, there being no 

an aid of murder, but only of death. But by the court. The in- 
of murder is warranted, though the colloguium is laid to be of death. , 
s the genus, and murder the ſpecies. When the converſation was 
&wh of D. and the defendant ſays the plaintiff is guilty of it, he 
Wan ſuch a ſpecies of death as would infer guilt. Murder is ſuch a 

|t is not therefore contradictory, but explanatory; not introduc- 
=Y matter, but aſcertaining the meaning of the old; and limiting 
Fa word deeth to one particular ſpecies of it, murder. 


5. What may be pleaded in Juſtification of Words. 


i the perſon repeating the ſlander at the ſame time mentioned the — v. 
| name ly, 
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8 name of the perſon from whom he heard it, that may be pleaded un ; 7 
Yo, : eation to an action brought againſt the former. | y 
e 52 ; | / ; ; 
N (+ pa 2 Burr. $07, 8. C. | 
_ 109 Heretefore the} It. was holden prior to this caſe, that where the charge 

eee criminal act not capital, the defendant may give the truth of it 1 4 
Fe per Holt. O. J. 1 Ld. Raym. 72). However, where the words charged im 8 4 
- crime, if the plaintiff gives evidence of other expreſſions to the ſame purpoſe in "ry E 
the defendant may, in mitigation, give evidence that theſe laſt are true, for he had Pas 8 
do plead it. Colliſon v. Loder, Oxon, 1750, per Burnet, J. Bull. N. P. 10. * 
= 1 
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(A) Of Cuſtoms in the general. - 
Page 524 | 55 he | 
(4 The firfl) The cuſtoms are denominated in the barbarous Latin of our ancient records bf 
ma ; not conſuctudines, which is the language. of our law, whenever it means merely uſages, def 
appellation ſeems to be derived from the French word couſtom, or covutum, which ſignißes tali Mira, 
bute, and owes its own etymology to the word couft, which ſignifies price, charge, or, as ve ben 
adopted it in Engliſh, c. 1 Bl. Comm. 324. 
| » 1 

ee 3 1 We 10 

; 8 | : $200 

(C) Of the ancient State of certain Cuſtom 

Page 532 \ We 
(11 The duty) Priſage of wines, ſays my Lord Hale, ſeems to be an ancient duty , di 
by the crown in all times. It is no part of that prerogative, which is called pur: 1 ful 
take proviſions for the king's houſehold; but it is a fixed ſettled inheritance, though poſſibly de {; 
original it might have taken its riſe from thence. And therefore it was agreed, 40, 4 El from 


guo warranto againſt Haughton, who had the priſage of London, and the ports adjacet 
the office of butler there, for years by the king's grant, that it was grantable for years or 
wiſe. In Ireland, it hath been received to the uſe of the crown by the family of the! 
; Dow Earls of Ormond, being the king's chief butlers of Ireland by tenure, See Hale 
concerning the Cuſtoms, 116. 
15 This duty) All the books that ſpeak of butlerage mention it as a favour to the foreign ar 
chant, that inſtead of a pre- emption of wine in ſpecie, there was this duty of 25 laid up 
ton; and no doubt, when the duty was firſt laid on, it was put upon this colour, that it vat 
of the priſage, and as if better for the merchant. And indeed thus far it was better for the duties 
chant, that it compounded with him for the king's ſetting the price upon the two tons, hie | 
often created grievous exactions; for now the tribute of but/erage being laid per ton, the me 
knew upon what terms he imported wine into England. But the policy of Edward the Ft © h 


much deeper; for by this he hindered all frauds in the importing of vine; for, if the vel dep 
held above twenty tons, the king had no more than two tons by way of pre- emption and ihe f 
fore enlarging the veſſel was in fraud of the king. Beſides that by this means, the king 1 ſuc! 
received money from the merchant, whereas before the merchant uſed to receive money fr wa 
king, and to agree with the king for the pre-emption before he would break bulk; aod ck 
priiage lying only on the king's ſubjects; when they had imported wine, it was neceſſary i Wy not 
to come to the king's terms of pre-emption, and that money being paid to the ſadjeQt was dot ot 
i ried out of the realm: ſo that by this policy of Ed. I. all the money was kept within the * 2 
for on the wine imported by foreign merchants, they paid the but/crage in money to the e N con(; 
and for the wine imported by the ſubject, on which priſage was due, the money watich the y rede 
paid for pre- mption was paid to the ſubject. Gilb. Hiſt, Excheq. 211, 212+ "he 


3. Of the Duty of Poundage. 
For the hiſtory of the cuſtoms before, and during the time of 
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Firſt, the reader is referred to the fifth and ſixth chapters of my Lord 
” Treatiſe upon the Cuſtoms, and to the eighteenth chapter of Mr. 
os Hiſtory of the Exchequer. 


: CEN Page 534 
ſs proceſs) Upon the acceſſion of his preſent Majeſty, a fixed revenue was granted to the 


7 : 
ic ſubſidy was cariied to the aggregate fund. 1. G. 3. c. i. That fund now forms 
1 at 10 fund created by 27 G. 3. c. 13. to which the ſeveral duties of the cuſtoms, 
© Ac. thereby granted or conſolidated are directed to be carried. 5 
| | Page 535 


n an aim) Parker, 209. 8. C. cited by the Chief Baron, and Lord Trevor*s argument in 
9 54. The queſtion determi his caſ have been a long time in agitati 
lated. The queſtion determined by this caſe appears to have been a long time in agitation. 
| manuſcript book in the office of the Committee of Trade, which was obligingly communicatd 
becher by Mr. George Chalmers, the author of ſeveral valuable political tracts, he has met 
the following cafe :—Upon an action of aſſumpſit brought, term Paſch, anno 13 W. 3. by 


a vines in the port of London, far 50l. the queſtion upon the ſpecial verdict was this, viz. 
aber priſage wines Were, liable to pay the ſecond ſubſidy, or the duty laid by the act of 9 & 
. 1. Note, it was admitted by the ſpecial verdict, that the wines in queſtion had paid the 
if {id by the act of 1 Ja. 2. c. 3. and alſo the additional impoſt by the act of 4 & 5 W. & M- 
. and alſg.25). per ton, by the act of 7 & U W. z. c. 20-—The caſe depended} in the court 
Exchequer about three years, and had been argued thrice hy counſel on both ſides, and this 
kKinz.1bth June 1705, it ſtood for the judgment of the court ; but the barons being divided in 
inions, viz. Mr. Baron Smith and Mr. Baron Price for the defendant, and Mr. Baron Bury 
the Lord Chief Baron for the plaintiff, no judgment could be entered; and therefore upon the 
if's motion the cauſe was adjourned into the Exchequer-chamber proper difficultatem, to be 
before the twelve judges, 8 5 Dp 

Mat of the argument of the two barons who were of opinion for the defendant. 

ten the duty of priſage was in the crown, no ſubſidy could be paid, becauſe the crown could 
wy duty to itſelf 5 but when it was granted out of the crown, then the contradiction ceaſes. 
the (ume caſe with that of a rector, who demiſe. or lets out his glebe, and is entitled to receive 
from bis own leſlee. The words in Sir Wm. Waller's patent, that they ſhall be free from all 
and ſums of money whatever, could not extend to exempt priſage wines from duties ſubſe- 
{10 the patent, but only from ſuch as were then in being, and in the power of the crown. 
burt of Ja, 2. expreſsly provides, that the duty laid by the act ſhould be paid by the perſon 
wentitled to the priſage; and the act of 9 & 10 W. 3. $7 appointing that all the clauſes, 
, direQions, &c. in any former acts, ſhall be practiſed and put in execution for levying the 
i fully as if thoſe acts had been recited, priſage wines are as plainly ſubjected to that duty, 
de faid clauſe in the 1ſt of James had been recited in the act of 9 & 10 W. 3. The caſe 
from wreck, priſage wines being imported, which wreck is not, and then they are imported 
y of merchandize, for all wines in the ſhip are qriginally imported by way of merchandize till 
don of the priſage wines is made; and even then, it is not to be imagined, that the paten- 
Kit for his own conſumption, whatever the crown had before the grant, Although the clauſe 


u Car. 2. § 16 to exempt priſage wines from the tonnage be declaratory, yet the words 
gorerned by the ſubject-· matter of the act; and to what purpoſe was the declaring clauſe, 
bit g wt wines were not chargeable with the duty by the former part of that act? 
* Hach of the argument of the two barons who were of opinion for the plaintiff. 
11 e wines was atight originally veſted in the crown by the common law, and ſo differs from 
for th irs which were granted by parliament ; inheret exceptio, and therefore ſtood exempt from 
 whi it. The cuſtoms called magna et parva cuſiuma were not due of common right or by pre- 
he u de one being granted the 12 Edw. 1. the other lege mercatorid, in 31 Edw. 1., and by 
the Raw no impoſition could be laid upon goods; and ſo in the ſtatute of 12 Car. 2, of tonnage 


apr, © 7. Tonnage way firſt granted 5 R. 2. and afterwards ſucceſſively the kings received 
it: pultament, generally for lives. Priſage was an inheritance ; and King James the Firſt 
u hoch: but he had but an eſtate for life in the tonnage: the firſt was his own eſtate, the 
mn ift; ſo one could not operate on che other. Priſage is very different from purvey- 
wet „ only a power or privilege, but the other is a property, and may be granted. It was 
0 e. with any duty, and carried along with it au exemption in its own nature, 
= otieinally imported for ſole, or by way of merehandize. At the making of the ſtatute 
. 2. of tonnage and poundage, and the clauſe relating to priſage, at res, ita fempora rernm 
wondered; and that clauſy brit declares the original right of exemption, and then gives 
Ln or particular diſcharge in virtue of that act. The duty laid by g & to W. 3- is 


lar the whole alt ſeems incorporated into it ; 'conſequently, the ſame exemption takes 


1 Paul, Eſq. leſſee of the priſage wines, againſt Thomas Cooks, Eſq. colleQor of the duty 


ether ſubſidy, and has ſuch a relation to the act of tonnage and poundage, which is the 


| The 


— 4d 4 * 


* 


718 


— * 
* 4 2 . 5 « GS 8 * * 
— * . . 2 8 1 + fa 
% * * ah "yy "= <x" 1 2 

o * 120 * 8 


F K PUG Ie, 2 lim D 
- 2 — ' * n 
VEIL Ire ::: SRC ITE FEAR ID 


+: 


4 _—— 


4 Ger 2 * 2. L Ez 2 LIES 
pas UA 


. | bs e found by the jury, that the goods in gueſtion were ſhipped is foregn parts, a. 
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Newerry, The ſhip Eagle was a veſſel that carried timber from F ; 
nh oy port of Sandwich to the port of London. She had no ind be 
editor has any deck, and was an open veſſel. All this was found by verdid 
taken this information of ſeizure for the duty of tonnage, and the court was o; 
9 nion, that ſhe was not chargeable with the duty of tonnage within the ö 
book, com. 5 and 6 W. & M. for that ſtatute preſeribes no other rule to meaſure, 
municated ſhip by, but from the midſhip beam, and from the deck, Now no 
to him by duty is created by that act, but according to the meaſure ; { not bs 
—— meaſurable according to the act, ſhe cannot be charged by the add. 
The date of cout alſo doubted, whether the veſſel could be ſaid to trade coaftwil, 
Fa not | ſhe was an open veſſel, and never was at ſea, nar could live at ſea, 
mentio : 
it appears, however, to have been before the year 1695, 


2. Of the Duty of Poundage, 


1 Bl. Com. The above books of rates, however, are now declared to be of non 
16. by by the ſtatute of 27 Geo. 3. c. 13. called the conſolidation act. By 
-hriſti»n. ſtatute all the former ſtatutes impoſing duties on cuſtoms and exciſe ae 

pealed with reſpe& to the quantum of the duty; and all the former du 
are conſolidated, and ordered to be paid according to a new book of 
annexed to the ſtatute, Alt the articles enumerated in that book, j 
upon importation or exportation, the ſum therein ſpecified, according 
their weight, number, or meaſure. And all other goods and merchaad 
not being particularly enumerated or deſcribed, and permitted to be im 
ed and uſed in Great Britain, ſhall pay upon importation 270. 10s. jor 
ad valorem, or for every 100. of the 1 thereof; but ſubjed to ad 
back of 25. per cent. upon exportation. Very few commodities pay 20 
upon exportation; but, where that duty is not ſpecihed in the tables 8 
the exportation is not prohibited, all articles may be exported without | ba 
ment of duty, provided they are regularly entered and ſhipped ; bi 
failure thereof, they are ſubje& to a duty of 5/ 10. per cent. ad valorem. 
to prevent frauds in the repreſentation of the value, a very ſimple and eq 
ble regulation is preſcribed by the act, viz. the proprietor ſhall himſelf 
clare the value, and if this ſhould appear not to be a fair and true ell 
the goods may be ſeized by the proper officer ; and four of the con 
oners of the cuſtoms may direct that the owner ſhall be paid the price v 
he himſelf fixed upon them, with an advance of 10 per cent. beſides u 
duty which he may have paid ; and they may then order the goods 
publickly ſold, and if they raiſe any ſum beyond what was paid © 10 
- owner, and ſubſequent expences, one half of the overplus ſhall be p n 
the officer who made the ſeizure, and the other half to the public ren 

Page | 

8 122 been) The point determined in the caſe of Sheppard v. Goſnold was, that for Ir 4 
not intended to be imported into England, and which were wrecked, no cuſtoms were duc: fot | 


ad not intended to be import..! inte England, but to be carried into other foreign parts. 9 
whether wrecked were cuſtomable, had long depended without receiving any rs 
on. In Queen Elizabeth's time, it was raiſed upon a record, but not decided. To an it 
claiming goods as forfeited under the ſtat. of 1 E. 6, becauſe they had been landed 4 1 

- cuſtoms due for them having been paid or agreed for, the defendant juſtified as vendee ol 
Cobham, upon whoſe manor they had been wrecked, and who had ſeized them under a # 
right to-wreck of the ſea appurtenant - his manor, It does not 2 wage at 

ſtion was ever argued, the report only adds, Qnere bona juſl ficativ. * 
on In the mean 5 the practice had Ng 4 Foe. of the claim of the i 
the caſt of Sheppard v. Goſnold was not generally conſidered as countervailing t. * 


therefore wasagain raiſed; Molloy (lib. 2. c. 5. $ 9.) ays, that in the like caſe in a die 


- 
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1 w. 3. C. B. between Power and Sir Wm. Portman, the judges, and more particularly 
tf C. |, ſeemed to be of opinion, that goods wrecked, or flotſam, ſhould pay cuſtom. The 
however, appears to have been brought in the ſame year to a final decifion in the caſe of 
ancy 7, Bower, which was an action brought by Sir William Courtney as lord of the 
« of Scar in Devonſhire, againſt two cuſtom-houſe offices, for ſeizing goods that had been 
&cd upon that manor, The cauſe was tried before Holt at Exeter, who was with Pony pre- 
+4 gith to allow it to be found ſpecially, conceiving the law to have been thoroughly ſettled by 
ae of Sheppard v. Goſnold. The ſpecial verdict was argued four times in the court of Com- 
« Plcas, where it was at length adjudged by three judges againſt the claim of the crown; but 
oy, Ch. J. being of a contrary opinion, a writ of error was brought in B. R., where the judg- 
1 w2s affirmed fimply upon the authority of the caſe of Sheppard v. Goſnold. 1 Ld. Raym, 
J Whether this caſe of Courtney v. Bower were the ſame in all its circumſtances with that of 
rd v. Goſnold, we are not informed ; but the reporter ſtates it as a general propolition, that 
neck and flotſam no cuſtoms ought to be paid. Lord Holt, too, upon this caſe being menti- 
1a few years afterwards, ſaid, that always ſince the caſe of Sheppard v. Goſnold, it had never 
#1 2 doubt, but that wreck ſhould not pay cuſtom ; and that if the caſe of Courtney v. Bower 
been in B. R. he would not have ſuffered more than one argument, and that pro forms tantum. 
u Raym. 388.——But though no cuſtom be due for wreck, yet another queſtion ariſes : 
ere are the goods to be depoſited till it ſhall appear whether they are wreck or not? By the 
of 27 E. g. c. 13. no goods are wreck, but where no property can appear in any perſon ; for 
hovgh no living creature be ſaved out of a [hip wrecked, as it is ſaid in (tat. 3 E. 1. c.4,yet, if 
omer's property can be made out by marks, cocker, letter, or otherwiſe, the owner ſhall have 
pods, paying what is reaſonable for ſalvage, and he hath a year and a day given him by the 3 
I. to prore his property. Therefore it mould ſeem, the lord of a manor, or viee-admiral, hath 
tal to ſeize any wrecked goods, till that time be expired; but they ought. to be preſerved as di- 
3E. 1, and 4 E. 1. de officio coronatoris,that is, to be placed, ſo as the town where they ſhall be 

od may be charged with them during that time. And in regard if any owner of the goods ſhould 
ont his propoity to them, he will be liable to pay the cuſtoms, if he do not export them 
n (as he may) but ſell them, here it ſeems, the officers of the cuſtoms ſhould take care by 
ging the goods by conſent of the towns that would be anſwerable for them, or by delivering 
m to the towns, to be ſecured, that if any owner can be made out within the year and the day, 
king ſhall have his cuſtoms; and the lord of the manor, or vice admiral, claiming wreck, hath 
yl to take the goods ſrom them, till after the year and day by. the expreſs proviſion of (tar, 
en the mean time, if the goods are of a periſhable nature, it is nſual to permit the lord 
the manor, or vice-admital, to diſpoſe of them, upon giving ſecurity for the payment of the 
mn if any ſhould appear to be due. It has indeed been determined, that the ſheriff may in 
dale make ſale of them. Eyfton v. Studd, Plowd. Comm. 465, 466. See too, 5 Burr. 2738. 


| has been adjudged, that ſhips taken as prize by a Britiſd man of war, Camplin v. 
yon ſale, liable to the duty of 5“. per cent. ad valorem charged upon e ee 3 
und merchandizes by the ſtatute of 12 Car. 2. But it was determin- [The — 

a this ſame caſe, that French. made fails, belonging to a French ſhip ſo 34 G. 3. 

R, vere not chargeable with the additional duty of 19. an ell by 12 Ann. © 70. ex- 
1,c,16.a0d 19Geo. 2. c. 27. for the plain intent of the proviſions of theſe 2 gs 
rs, that Brizifþ ſhips ſhould te furmiſhed with Britiſh ſails; an d if they private ſhips 
A foreign-made fails, that the additional duty ſhould be paid for them, taken as 

i would be abſurd to extend them to the fails of foreign ſhips brought ie, from 
Y capture, which mult be ſuppoſed to be furniſhed with fails of the ma- 3 
Aue of their own country. duty lid. 


3. Of the Duties to which Aliens are liable. ever.] 


dj the ſtatute of 24 Geo. 3. eff. 2. c. 16 it is enacted, that the petty 
impoſed by 12 Car. 2. c. 4. or additional duty on all the goods of 
oo ſtrangers, ſhall ceaſe, except the duties on goods imported or ex- 
in ay foreign ſhip or veſſel, and except alſo thoſe which had been 
©19 the city of London, called package and ſcavage. 


'bithe pecuniary Penalties and Forfeitures n- 
rred byPerſons Wee , or of fucy 
es as have a dirett Tendency thereto, | 


1. In Ships at Sea, or hovering upon the Coaſt. | 
k 46.3. . 2.c. 47. and 34 C. 3.c. 50. f 8. if any ſhip or 
| veſſel 
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| forfeiture on being imported, ſhall be found at anchor, or hovering with 
the limits hereafter mentioned, viz. within a ſuppoſed ſtraight line fro 


und in the county of Dorſet, from Cromer in the county of Norfoll u d 


93. 


34 G. 3. 


c. co 89. 


10. 


eo. 3- Every cutter, Jagger, ſhallop, or wherry, (of what built ſoerer,} 
SC 47, 
* f 


SMG LIN. 


veſſel, having on board any brandy or other ſpirituous liquors in any «of 
not containing 60 gallons at the leaſt (except only for the uſe of 3 
then on board the veſſel, not exceeding two gallons for, each ſeamas,\ , 
any wine in caſks (provided the ſhip ſhall not exceed 60 tons burden af 
having on board 6 Ibs. of tea or 20 lbs. of coffee; or any tobacco or up 


exceeding, together or ſeparately, 100 Ibs. weight, or any goods liable u 


Walney Iſland in the county of Lancaſter to Great Ormſtead in the coun 
of Denbigh, from Burdſey Iſland in the county of Caernar von to Soul 
Head in the county of Pembroke, from the Lizard in the county of 

wall to the Prall in the county of Devon, from the Prall to the Bill of b. 


Spurn Head in the county of York, from Flamborough Head to Staple 
the county of Northumberland, from the Mull of Galloway in Sctlad 
the Point of Ayre in the //le of Man; ſueh ſhip or veſſel not proceedi 
in her voyage, (wind and weather permitting) unleſs in caſe of ud 
able neceſſity and ſtreſs of weather, (of which the maſter or perſon hai 
the charge or command of the veſſel ſhall give notice and make proof by 
fore the collector or other chief officer of the cuſtoms of any port with 
the limits of which the veſſel ſhall be found immediately after her an 
within thoſe limits, then not only the goods, but the veſſel, with | 
guns, ammunition, and furniture ſhall beforfeited. | 
The ſtatute of 24 G. 3. f 2. provides, that nothing in that or any forn 
act ſhall prevent evidence from being received in any ſuit for the forſei 
of a veſſel on account of goods contained therein, in order to ſheu, fc 
the ſmallneſs of the quantity of ſuch goods, and other circumſtancs 
the caſe, that they were on board without. the knowledge either of 
owner or maſter; and in every caſe where ſuch proof ſhall be made, | 
veſſcl, (exceeding 100 tons in burden,) ſhall not be forfeited; butt 
goods found on board, whether with or without the knowledge of t 
maſter, ſhall be forfeited in ſuch caſe ; and the perſon in whole cult 
they ſhall be found, ſhall forfeit treble the value thereof. 
If any open boat (not being a whale-boat belonging to any ſhip or ve | 
employed in the fiſheries in the Greenland Seas or Davis's Straus, ot ni beer 
fiſhery to the ſouthward thereof,) which ſhall be built for rowing or fa 
of for rowing and failing, being of the length of 14 feet, and under 
of 18 feet, to be meaſured by a ſtraight line from the fore-part d 
ſtern to the aft · ſide of the tranſum or ſtern poſt aloft ; the depth of vi den 
ſhall be greater than in proportion of one inch and one-quarter of an 
to every foot in length, ſuch depth to be taken from the upper part of 
plank next the keel to the top of the upper ſtrake, whether ſuch 
ſtrake ſhall be fixed to the boat, or ſhall be uſed as a looſe or ſhifuog 
ſtrake, ſhall be found either upon the water within any port of this 
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Un 
dom or member or creek thereof, or within four leagues of the ce 50 
within the diſtance by this act particularly deſcribed, or within ” | T of 
upon land in this country, ſuch boat ſhall be forfeited, and may f de, 
by any officer of the exciſe or cuſtoms, unleſs ſhe ſhall have plank 0 ks þ 


2 5 0 ſquate, i 
quarters of an inch thick, and her timbers one inch and « half f. vi 
not more than nine inches from timber to timber; and ſuch boat being f 
on board, or belonging to any cutter, lugger, Oc. ſuch cutter, lugg* « 
ſhall. be forfeited, 


SMUGGLING. | 


ery 


wack, or paul, of which the bowſprit exceeds more than two-thirds of 
1 leogth 6 the fore · part of the ſtern to the aft · ſide of the ſtern-poſt 
: and every cutter, lugger, ſhallop, wherry, ſmack, or yawl, of which 
bouom is cleneh · work, unleſs ſuch cutter, Qc. ſhall be ſquare rigged, 
«fed with a ſtanding 2 the keel of which ſhall be fixed to the 
jo deck by an iron claſp, ſuch claſp being without bits ſecurely bolted 
much the bow-ſprit and beam of ſuch deck, and the bowſprit to be 
ned or elevated at leaſt two inches in every foot from the ftrait line of 
b range of the deck, and rigged with a fixed ſtay for the jibb to work 
u ſuch ſtay not being leſs than a two-inch rope for a veſſel of 20 tons, 
| increaſing in ſize not leſs than half an inch for every other ten tons, 
* bowſprit being without any traveller or other materials to conduct the 
Won and in upon the bowſprit, and without any flying jibb ſet thereon, 
ich ſhall be found within the above limits; and every cutter, lugger, &c. 
| within the ſame limits with arms or ammunition on board without a 
0 from the Admiralty, ſhall be forfeited with all her goods, guns, 
de, and furniture. N 

Int theſe acts do not extend to any veſſel on a voyage from America, 


WE: io forfeiture on account of her built, or for having ſpirits, tea, coffee, 
or ſauff on board, or for having arms or ammunition, nor to any 
Ws cuter, Cc. in the ſervice of the navy, victualling, ordnance, cul- 
exciſe, or poſt-office, on account of her built, or for having on 
ST arms or ammunition ; nor to any veſſel, cutter, lugger, Ec. the 

=" of which ſhall have a licence for navigating the ſame from the com- 
mers of the Admiralty, on account of her built, or for having on 
lech arms or ammunition as ſhe ſhall be licenſed to have; nor to any 


wel which ſhall have on board any arms or ammunition, regularly 
Md as merchandize, or for the uſe of his Majeſty's ſtores or garriſons, 
{regularly ſtowed in the hold, or put on board for neceſſary defence, 
from the ſaid commiſſioners ; nor to any cutter, lugger, f9c. bond 
flely emploped in the cod, herring, mackerel, or other fiſheries 
ki on from this country, and having on board a ſufficient quantity of 
ad lines or nets for properly carrying on ſuch fiſheries reſpectively, 


of v1 g out at ſome port in this country for that purpoſe. | 

f a0! ide above licence from the Admiralty, or for the regiſtering of it, 
art 0 hall be demanded. But the owner of every veſſel ſo liceaſed ſhall, 
uch be proceeds to ſea, bring ſuch licence to the collector of the cuſtoms 
fung pon from which ſhe is about to ſail, who is required to regilter the 
this ud ſhall alſo 


PN at which he ſhall arrive. And by 27 G. 3. c. 32.5 7. the 
No the veſſel ſhall produce the licence to every officer of the cuſtoms 
=, who ſhall board him within 
r hare the licence on board, or ſhall not produce it, or if it is pro- 
Mut an indorſement, importing that proper ſecurity has been 
ve veſſel ſhall be forfeited, And the licence ſhall ſpecify the ton- 
be veſſel, and deſcribe whether ſhe is a cutter, lugger, ſhallop or 
N vhat fort of built ſhe is and who is the owner, and for what 


port 


every) 


Veſſel of any other deſcription, whoſe bottom is clench-work, unbeſt 6 4. 
rigged, or fitted as a ſloop with ſtanding bow-ſprits, and every veſſe}, 27 G. 3. 
te length of which ſhall be greater than in the proportion of three feet and © = $1. 


zul to one foot in breadth z every cutter, lugger, ſhallop, wherry, loop, 95 ; 


af or Weſt Indies, Africa, or the Mediterranean, ſo as to ſubje& the 


kn or barges uſed ſolely in rivers, or for inland navigation; nor to 270.3. c 32. 


produce the ſame to the proper officer of the cuſtoms 


the above limits ; and if the matter 
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port, Gr., or to br from what places ſhe is to ſail, and whis «ys 
number, and fort of arms ſhe is licenſed to have on board; abd the 4 
ſhall alſo. give ſufficient ſecurity by bond in double the value there, 
approved of by the collectot of the cuſtoms, with condition, tha Hy 
veſſel ſhall not be employed in the importation of any tea or fore, 6 
rituous liquors, or any prohibited goods; or in the exportation 4 
| Prohibited to be exported, or in the relanding of any goods nl 
aw, Which are entered for exportation for any drawbrack, „ 
prohibited to be uſed in Great Britain; on failure whereof the licence 
be void, and the veſſel liable to ſeizure. And further, by 36 6. 6 
g z. the owner ſhall give ſecurity by bond, that if the veſſel ſo lem 
loſt, broken up, or diſpoſed of, the licence ſhall be delivered 0p 1 
officer who took the ſecurity within three months after the loſs, & 
the veſſel. And in caſe ſuch licence ſhall not be delivered up witli 
above time, the commiſſioners of the cuſtoms may at any time ding 
be cancelled. 
By 27 C. 3.c. 32. f 5 © 6. if veſſels, having a licence from the 
miralty, ſhall be found out of the limits therein mentioned, they u 
ſeized ; unleſs it be made appear, to the ſatisfaction of the commit 
of the cultoms, that they were driven beyond the preſcribed li 
1 of weather. 
Attorney- If a veſſel, having a licence to go to any particular or 
Oo "- vigate within any particular limits, go out of thoſe limits, be 
Anſtr. 520. her licence, and may be ſeized on her return, as having no licence 
Anſtr, 23. It ſhould ſeem, that a licence to a veſſel generally, . to be emplyd 
2724. coaſling trade, is not good, But, if a veſſel has obtained a le 
navigate to a particular place, or within certain limits, it is not the] 
if ſhe makes another voyage to the ſame place or within the ſame in 
afreſh licence. 
Page 546 | : 
(14 Heretefore) Theſe limitations being contrary to the liberty and jus publicom of poſt 
not be impoſed without an act of parliament. Hale De Port. Maris, 100. a 
(15 The great) Beſules the ports here mentioned, thee are euſtomets and comptrolies 


ſeveral ports following, viz. Peverſham, Rocheſter, Dover, Rye, Weymouth, Lyme, B 
Barnſtable, Minehead, Aberdowy, Liverpool, Preſall, Colcheſter, 


3. In Ships in Port inward bound, 


By 27 G. 3. c. 13.6 12.69 36 C. e. 82. if any goods, 
a merchandizes imported into this country, (except dian 
« pearls, precious ſtones, and bullion, and freſh fiſh, Britiſh takt 
« zmported in Britiſb- built ſhips or veſſels owned, navigated, and 
% according to law, and alſo except turbots and Jobſters, ho 
<< or imported,) whether ſuch goods, wares, or merchandizes i 
be liable to duty or not, ſhall be unſhipped or landed vin 
<« preſence of the proper officer of the cuſtoms, either on 518 
« lidays, or any other days, all ſuch goods ſhall be forfeited, 
« be ſeized by any officer of the cuſtoms.” 


4. In ſhips in Port outward bound. 
By 26 G. 3. c. 40. $ 15. no veſſe] ſhal! be cleared out © 


parts until the maſter and mate ſhall ſeverally give bond in the 
200), that they will not land illegally any goods, or take cn 
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tat intent, nor will oppoſe any officer in the execution of his office, 
nil the maſter ſhall produce a certihcate from the principal officer of the 
loms at ſome other port in Great Britain of ſuch ſecurity having before 
greg. The maſter of any veſſel, on board of which goods ſhall be 


don who ſhall come on board, either within the limits of any port 
7, or within four leagues of the coaſt, the cockets from the port of 
arance, under penalty of 100. ; and if ſuch officer find any of the 
4 not. to correſpond therewith, he ſhall ſeize them as forfeited ; or, 
te diſcover that any of the paſſages indorſed upon the cocket are not on 
4, the maſter ſhall forfeit 20/. for each package. 


4) 


al places for ſtationing revenue-officers, or ſuch other places as may 
er be appointed by the commiſſioners, without bringing to and re- 
wo the revenue · officers on board, for the purpoſe of the cargo being 

mined, and of relieving or landing ſuch 9 unleſs in of un- 
dable neceſſity, he ſhall forfeit 100/. : 
br 27 Geo. 3. c. 32. f 10. where the maſter of any veſſel ſhall report 
tales or other packages for exportation, any officer of the cuſtoms may 
4 ud examine the contents thereof, or may bring them to his Majeſty's 


* 


| to ary veſſel coming from any port of Afia, Africa, or America. 
6. In the Caſe of Certificate and prohibited Goods. 


16 C. 3. c. 40. no goods ſhall be imported in any veſſel belonging 
e ſubjets, unleſs the maſter have on board a manifeſt in writing 
a by him, containing the names of the ſeveral ports where the goods 
boned in the manifeſt ſhall have been taken on board, the name and 
of the veſſel, and the true admeaſurement or tonnage thereof,  accord- 
p the regiſter of the ſame, together with the chriſtian and ſurname of 
ter, and the port or place to which the veſſel belongs; and a true 
pucular account of all the cargo, and of all packages of goods 
n on board, with the ſeveral marks thereon ;. and of the particulars 
g cargo which is ſtowed looſe ; and of the following particulars in 
n length, viz. the ſeveral numbers of the packages, with a particu- 
ienption thereof; whether leaguer, pipe. butt, puncheon, hogſhead, 
> er other caſk or package, deſcribing ſuch other caſk or package by 
Wu or ordinary name; or whether caſe, bale, pack, truſs, cheſt, 
le, or other package, or by ſuch other name or deſcription as 
be 1s uſually called or known. And no wine ſhall be imported 
Ku place not ſubject to the crown of Great Britain in any ſhip or 
Materer, unleſs there be ſuch manifeſt on board, verified upon 

the maſter, at the place where the wine ſhall be taken on board, 
tte Britiſh conſul or other chief Britiſh officer, if there be any one 
* t Or near to ſuch place. Before any ſhip ſhall clear out for this 


© 0f Near to ſuch place, who ſhall-cauſe a duplicate thereof to be 
indorſe on the original manifeſt his name, with the day 


ned for exportation, ſhall upon demand deliver to every officer of the 8 7” 


If the maſter of any veſſel, inward or outward bonnd, ſhall paſs the 5 22. 


jouſe for the port where ſuch report is made. But this act ſhall not ex- 


$37 


For the 
mode of au- 
f Ba 0 ; thenticating 
rom any place in the Britiſh dominions in foreign parts, the mal- manifefts o 
deliver a manifeſt in writing to the chief officer of the cul - ſbips im- 
porting 
goods trom 
the Eaſt In- 


out for V on which it was produced to him, and ſhall then return the ori- dies and 


o the ide maſter, 


1 er, and ſhall immediately, upon the clearing of the ſhip, China, ſee 
„ee vader bis band and ſeal to the colleQor at the port 


P p. : in 34,81 


27 G. 3. 
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in this country to which the goods are conſigned, and to which the wy 
feſt refers. And any maſter importing goods without a manifel, c 
included therein, or importing any wine without a manifeſt ſo yerited 
aforeſaid, ſhall forfeit double the value of the goods, topether vid 
full duties payable on them. The maſter, on bis arnyal withia f 
leagues of the Britiſſi coaſt, is to produce his manifeſt to the fill cg 
of the cuſtoms, who ſhall come on board, and give him a copy of 
on pain of forfeiting double the value of the goods, and the full duties 
thereon ; and the officer, baving certified ſuch production on the þ 
of the manifeſt, is to tranſmit the copy to the proper officer at the 
of conſignment, under a penalty of 100/. If the maſter or nas 
any veſſel importing goods ſhall ſuffer bulk to be broken in ary jan - 
this country, or within the above limits, unauthorized by the 
ficer, except in caſe of unavoidable neceſſity and diſtreſs of weather, 
which proof ſhall be made on oath by the maſter and two or more df 
mariners, he ſhall forfeit 200/, If, upon the arrival of any veſt 
ſhall be any goods, which muſt be unavoidably ſtowed out of the 1 
Hold, (except ſuch part of the cargo as is ſtowed on the chains, or ut 
parts on the outſide of the veſſel, ) the officer who ſhall firlt goon N * 
Mall mark or ſeal ſuch packages in ſuch manner as the commiſiote 
the cuſtoms ſhall direct, and ſhal! keep a particular account the 
which mark ſhall not be altered before the goods contained in ſuch 
kages ſhall be landed, by ſpecial ſufferance in the preſence of 200 
— : and if any of ſuch marks ſnall be defaced with the priviy 
maſter, he and the mate ſhall forfeit 200/, each. The maſler of ay 
veſſel ſhall, within 24 hours after her arrival, at ſuch places as fall 
pointed by the commiſſtoners of the cuſtoms, make entry upon «a 
her built, burden and ladiog, with the marks and contents of erey 
cel on board, to the beſt of his knowledge and belief, and perform 
thing in relation thereto before the chief officer of the cuftoms of the 
as directed by 13 and 14 Car. 2. c. 11, under the penalty of 100 
whom he ſhall at the ſame time deliver his manifeſt, and on retu 
forfeit 20c/. If the report, manifeſt, and goods found on board 6 
agree, the maſter ſhall loſe 200/. But, where it ſhall be made ap 
the ſatisfaction of the commiſſioners, that the cargo imported was 
taken on board in foreign parts, naming the particular places, thatt 1g. N 
thereof has been unſhipped, and that the manifeſt has been loſt 
fraud, defaced by accident, or incorre&t by miſtake, no penalues| 
incurred; and if any goods ſhall, from urgent neceſſity, be taken 0 
of any veſſel after the manifeſt ſhall have been attelled, the malt 
make out and ſign a ſeparate manifeſt of all ſuch goods, which ! chef o 
ſhall be ſubjected to every proviſion to which manifeſts properly 
are ſubjected; and in ſuch caſe the penalties inflicted with reſpeti 
imported without a manifeſt ſhall not be incurred, if the urge 3 
of ſo taking ſuch goods on board ſhall be made appear to the _ 3 
the commiſſioners. If any part of the cargo ſhall, after the veſl = Ti 
within the above limits, or, after the firſt production of the d * 
the officers of the cuſtoms, (whether inſerted in the manifalt * Te 
thrown overboard or deltroyed, except in caſe of ne- 
proof of which ſhall be made to the ſatisfaction of the . r 
maſter ſhall forfeit 200). Every importer, G. of avy good: e 
ſhall, 'within 20 days after the maſter of the veſſe] ſha 1 1 
his report, or after the expiration of the time within which b 


- 
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un ſo to do, make a due entry thereof with the proper officer, and pay 
duties; and on failure thereof the officers of the cuſtoms ſhall convey 
e goods to his Majeſty's warehouſe ; and if the duties are not paid with- 
tree months, they ſhall be ſold, and the produce applied agreeably to 
Annen c. 8. But this ſhall not apply to the ſelling of any goods which 
py by law be entered and warehouſed, upon bond given for the duties, 

No drawback ſhall be paid on the exportation of any goods, if they are 
ales preſs-packed, unleſs the ſpecies, quantities, and qualities thereof 
Ide verified by the maſter-packer, or, in his abſence, by his ſervant, 
« hall have actual knowledge of the contents of the bales, in the follow- 
manner, viz. if the goods are packed at the port of exportation, or within 
niles thereof, then, by oath ſubſcribed on the entry or cocket, before 
chief officer of the cuſtoms; and if packed up at any greater diſtance, 
n by the like oath made before ſome magiſtrate where ſuch maſter- 
ter reſides, | | 

18, No entry ſhall paſs, nor any debenture be made out, upon expor- 


owner, if reſident in this country, who, before he receives the draw- 
t, ſhall, upon the debenture, verify by oath that he is the real owner, 
that the goods are bond fide exported to foreign parts, and have not 
| relanded in this country : but, if he ſhall not have a property in the 
back, he ſhall, at che entry of ſuch goods, acknowledge thereon the 
i who is entitled thereto, who ſhall, after the requiſites of the act 
mplied with, receive the drawback, But this act ſhall not prevent 
vent of any corporation or company from making oath to entitle them 
drawback ; nor any proprietor of lands in any Britiſh colony, nor 
ron, from evporting goods from any other place than that of his 
þ-nce, if he ſhall reſide at any greater diſtance than 20 miles there- 
nor any perſon from exporting from any place other than that at 
@ he reſides, any goods of Britiſh manufacture (being his property) 
t name of an agent, who ſhall teſtify on oath, on the back of the 
nue, beſides what is already by law required to be teſtified, the name 


0 real proprietor of the goods, and bis place of abode : and ſhall, if 
1 red by the officer, give ſufficient reaſons for his knowledge of the 
* o which the goods are to be exported. 

7 iy. No bounty ſhall be paid for any goods exported to Ireland, and 


wack or bounty ſhall be paid for goods exported to Guernſey or 
h, nor any debenture made out for the ſame, until a certificate ſhall 
Kced from the collector, comptroller, and ſurveyor of the cuſtoms, 
[two of them, in /reland, or from the regiſtrar of certificates, or 
chief officer of the cuſtoms in Guernſey or Jerſey, at the reſpeQive 
& importation, certifying that the ſame have been duly landed 


Ks entitled to drawback, E9c. ſhall be ſhipped for exportation by 
00 offer only, or ſuch perſons as ſhall be licenſed for that purpole 
commiſſioners; which perſons ſhall, on carrying ſuch goods on 
uy veſſel, giye infor mation thereof in writing to the maſter, for 
Jim to give notice as required by this act; and ſuch licenſe, when 
| not be withdrawn, 3 the perſon licenſed ſhall be con- 
home treſpaſs againſt the revenue Jaws. 

ces ſhall be granted to ſuch perſons as are by law entitled to 

goods on board, and ſhall give proper ſecurity. 
P p 2 i 7. lu 


n of goods entitled to draw back or bounty, but in the name of the 


—— 
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By the 24 G. 3. , 2. c. 47. 5 32. if any officer of the nary, eiſon 
or exciſe, ſhall make any colluſive ſeizure, or deliver up, or agree to d 
liver up, or not to ſeize any veſſel or goods liable to forfeitare, or ful 
take any bribe for non-performance of his duty, he ſhall for every offend 
forfeit 500/, and be rendered incapable of ſerving in any office chi * 
military; and if any perſon ſhall give, or promiſe to give, any bride, if 
make any colluſive agreement with any ſuch officer, to connive at a0 U 
whereby any of the proviſions relative to the cultoms or exciſe may in 
evaded, he ſhall for every ſuch offence (whether ſuch offer or apreene 
be accepted or performed or not) forfeit 5oo!/. 


Page $57 
- (64 By the) Extended by 19 G. 3. c. 69.4. 3. to all boats, &c. built to row wih u 
than ſix oars, which ſhall be found either upon the land or water, in any port of Great] 
tain, or within two leagues of the coaſt; and by 24 G. 3. ſeſſ. 2. c. 47.4 25. to all boats, &. 
ceeding 28 feet in length from the fore part of the ſtern to the aft fide of the ſtern-poſts alof, 
_ the length of which ſhall be greater than in the proportion of three feet and an half to one 
= in breadth ; ſubject to the proviſos in the former acts. 


3. Tranſportation. 


See further for obſtructing officers in the execution of their duty, 
f G. 3. /. 2. c. 47. f 15, 16. and 34 G. 3. c. 50. $5; 
Page 564 | #24 
(14 By the) See a ſimilar proviſion in 24 G. 3. ſeſſ. 2. c. 47. f 13. 
Page 567 
(20 But ſo much) A ſimilar proviſion is now inſerted in 24 G. 3. ſeſſ. 2. c, 47 \ 12. 
(4x Harvey) Foſt. Cr. L 51. S. C. 1 Will, 164 8. C. 


By 24 G. 3. fe. 2. c. 47. 6 11. if any perſon upon the ſhore, « 
board any 2 ſhall maliciouſly ſhoot at — veſſel, c. beloognf 
the navy, or in the ſervice of the cuſtoms or exciſe, within the im 

any port, harbour, or creek of Great Britain, or within four leagues 
coaſt ; or ſhall maliciouſly ſhoot at or wound any officer of the nay, 
toms, or exciſe, acting in the due execution of his duty, or any f 
aſhſting ſuch officer, every perſon ſo offending or aiding therein, ſha 
death as a felon. ' ; | 


dae « 
ee een * 
(A) Of enliſting Soldiers. = 


2 8 red 
1 N G. 3. c. 3. par. 7T) This clauſe is copied into every mutiny aQ. f 
q / 
26 G. 3. In all caſes of actual invaſion, or upon imminent 11 
c. 10 7. H 95: caſes of rebellion or inſurrection, his Majeſty is empower SY 
being firſt communicated to parliament, if the parliament bet __ 
declared in council, and notified by proclamation, if no 


soLDRERS. 


hen ſitting or in being) to order the lieutenants, or in caſe of the death or 

ibſence of any of them, any three or more of the deputy-lieutenants, with 

il convenient ſpeed to draw out and embody the militia within their reſ- 
ſ pedtive counties, or ſuch part of them as his Majeſty may judge neceſſary, 
din fuch manner as ſhall be beſt adapted to the circumſtances of the 
danger, and to put ſuch forces under the direction of ſuch general officers 
u his Majeſty may be pleaſed to appoint, to be led by their reſpective of- 
cers into any parts of the kingdom, for the repelling of the invaſion, or 
preſſing the rebellion; and during ſuch time as the militia ſhall be fo 
non out and embodied, they ſhall be ſubje& to all the pravifions contained 
| aoy at of parliament which ſhall be then in force for puniſhing mutiny 
d deſertion, and for the better payment of the army and their quarters. 


In what Caſes Soldiers are free from Arreſt. 


3 ä Page 575 
j The exemption) This act is now expired. | 
(b 4: th: werde) Maſon v. Vowſon, Jd. 252. In both theſe caſes there was fraud; the defen- 


tee teidict. 


Page 576 
(y But it is) By the late acts increaſed to twenty pounds. (YT | - 
1 Le] So are ſetjeants and drummers ; for by Deniſon, J. © a ſerjeant is a ſoldier with a 
Aubert; and a drummer is a ſoldier with a drum.“ Goodall's caſe, 2 Wilſ. 216. S. C. 1 Bl. 
5 29 under the name of Lloyd v. Woodall, | 


Theſe acts are ended to proceedings in civil actions, and will nat pro- Rex v. 


& ſoldiers impriſoned for diſobey ing orders of jullices, or on any other - 


u account, 270 Rex v. 
| Bowen, 5 Term Rep. 156: 


n 


— 


(C) Of quartering Soldiers. 


* 29. after reciting that inconveniencies ariſe from billeting dra- 
© and their horſes at different houſes, it is enacted, That in all 
{es where horſe or dragoons ſhall be quartered or billeted in pur- 
Ke of the act for the future, the men and their horſes ſhall be billeted 
me and the ſame houſe (except in caſe of neceſſity) ; and that in no 
ber caſe whatever there be leſs than one man billeted where there ſhall 
me or two horſes, nor leſs than two men where there ſhall be four 
es, and fo in proportion for a greater number; and in ſuch caſe each, 
Wn {hal be billeted as near his horſe as poſſible. 
1! 31. itis enacted, . That the officers, men, and horſes belonging 
ws Majeſty's horſe or dragoons, ſhall de quartered in the inns, li- 
! Cables, ale-houſes, victualling-houſes, and other houſes in which 
= and ſoldiers are by the act allowed to be quartered, and ſhall be 
nd and furniſhed by the owner or occupier of ſuch inns, &c. with 
mall beer, and with ſtables, and hay, and ſtraw for their 
hing and allowing for the ſame the ſeveral rates hereinafter 
"ec, to be payable out of the ſubfiſtepce-money for diet and ſmall 
And hay and ſtraw for their horſes.” 
32. When any horſe or dragoons ſhall be quartered upon 
ver or vcupier of any ale-houſe, victualling - houſe, or other houſe 
FED « in 


— 
— 


ets coliied themſelves for the mere pur poſe of protection the one after judgment, the other 


solLDIERs. 


© in which officers or ſoldiers may be quartered, who have no fizble, 
„upon complaint made by the perſon having no ſtables, to twoor m 
© che juſtices of the peace of the diviſion, city, or liberty where ſuch hu 
or dragoons ſhall be ſo quartered, and upon his making ſuch allowy | 
* in lieu of his quartering ſuch. horſe or dragoons, as ſuch juſkes 
« ſhall think realbaable, ſuch juſtices may order the men wv 
their horſes to be removed, and quartered upon ſome other yer 
„ who by the act is liable to have officers and ſoldiers quanen 
% ed upon him who has ſtables, and may order and ſettle a proper al 
* ance to be made by the perfon having no ſtables in lieu of his 
& ſuch horſe or dragoons, ſo to be removed as-aforeſaid ; and alſo may 
« der and direct ſuch allowance to be paid by the perſon from whom 
* men or horſes ſhall be removed, to or amongſt the perſon or perſon 
* whom ſuch men and their horſes ſhall be ſo removed, or be appli 
the furniſhing of quarters for ſuch men and their horſes, as the cale n 
„ require, and as ſuch juſtices ſhall think fit.” 
Page 579 | 
(13 But by) Note; the 36 G. 3. c. 36 f 4. repeals fo much of this act as relates to fund 
with diet non-commiſſioned officers and ioldieis on a march or reciuiting. 
By the above act, 5 2s. 2d. per diem is now ajlowed for theſe articies, 
Page 580 | 
(14 By par. 36.) By 36G. 3. c. 36.5 1. the allowance for non-commiſſioned officers undi 


diers, both horſe and foot, is raiſed to 104, per diem for diet and imall bett; and the allo 
hay and ſtraw for each horſe by & 3. is raiſed to 103d. per diem, Rat | 


By 36 G. 3. c. 36. 5 5. © All non-commiſſioned officers and (oll 
a ſhall be entitled to receive their diet and ſmall- beer from the innholf 14 
% or other perſons on whom they may be billeted, at the rates in thy 
& preſcribed, while on the march, as alſo on the day of their arrival u 
„place of their final deſtination, and on the two ſubſequent days, w 
seither of the two ſubſequent days ſhall be market days in or for the t 
* or place where ſuch ſoldiers ſhall be billeted, or within two miles the 
in which caſe the innholder or other perſon may diſcontinue on arc by 
« ſuch market day the ſupply of diet and ſmall beer, and furniſh in lieu t 
of the articles ſpecified in the mutiny act, and at the rate in this af 
„ ſcribed,” | 
Provided, by g 6. That if the regiment, troop, company, or detach 
** when on the march, ſhall be halted, either for a limited or inden 
„at any intermediate place, the non-commiſltoned officers and (oh 
* belonging thereto ſhall be entitled to receive their diet and mal 
from the perſons on whom they ſhall be billeted at ſuch interms BE 
* place, for ſuch ume only for which they would be entitled to rect 
« ter arriving at che place of their final deltination, according io this 
But by g 7. Whenever any regiment, troop, &c. when 0 
% march, ſhall be halted, and it ſhall appear by the marching orden, ha 
sit is not intended that ſuch regiment, tc. ſhall halt for any Jorge! e edir 
than one entire day after the day of their arrival at the place of 2 
and the day after their arrival ſhall be ſuch market day as aſorch 
« ſhall not be lawful for the innholders or other perſans, on u hom ine 
© commiſſioned officers or ſoldiers ſhall be billeted, to diſcontinue 9 ache 
© market day the ſupply of diet and ſmall beer to any ſuch officers 0 
& diers; but all ſuch officers and ſoldiers ſhall be entitled to recel 
diet and ſmall beer from ſuch innholders and perſons, at the rates 
* preſcribed, as they would have been entitled, if ſuch day had ud lan 
market day.” 


— 
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By 8. * All non-commiſſonec officers and private men employed in 
recruiting, and the recruits by them raiſed, ſhall, while on the march, 
nd for two days after their arrival at any recruiting ſtation, be entitled 
© the ſame benefits as are hereinbefore provided in regard to troops upon 
he march; but no recruit enliſted after, the two days ſubſequent to the 
m: of the party at their recruiting ſtation, ſhall be entitled to be {uppli- 
j uit diet and ſmall beer at the rate above preſcribed; except at the op- 
jon of the perſon on whom he ſhall be quartered. Provided, that if any ſuch 
erviting party, with the recruits by them raiſed, ſhall remove from their 
tion, and after a time ſhall return to the fame. place, they, and the 
| i; by them raiſed, ſo returning, ſhall not be again entitled to the 
od diet and ſmall beer for ſuch two days as aforeſaid, unleſs the 
od between the time of their removal from ſuch place, and their re- 
rn thereto, ſhall have exceeded twenty-eight days.“ 


) Of the Libertp given to Soldiers of exerciſing + 
Tzades. 1 
4. this act is extended to all officers and ſoldiers who have been 
wn by ballot, and have perſonally ſerved in the militia, or any fencible 
ents, from the ſt day of April 1763, for the term of three years, 
hare been honourably diſcharged. 
kt this exception does not appear in the above act of 24 G. 3. 2. 
However, in the general militia act of 26 G. 3. c. 107. it is referred 
the ſection which authorizes militia men, who have been drawn out 
ual ſervice, being married, to exerciſe trades. 


Ot diverg Things, which did not fall under anp 
of the foregoing Yeads. „ 
. Page 593 
by the 17 C. 3. e. 4.) The original examination is evidence, as well as the atteſted copy, Rex 


Wer, 6 Term Rep. 534. but no other atteſted copy beſides this which the act points out is ad- 
Rex v. Clayton Le Moors, 5 Term Rep. 704. . 


— 
_— 


he. n.. 


STAMPS. N 
ee eg — Page 595 


Hk lamps depend upon a great variety of acts of parliament, the in- 
woduction of which into a work of this kind, the editor conceives, 
only increaſe its bulk and its price, without adding to its intriofack 
dome of thoſe acts were inſerted very much at length under this 
u the former editions of this work; but they are now withdrawny 
elo has merely ſtated the few adjudications be has been able to 
en the ſubject, | 


3 Page 612 
* iel) See acc, Dougl. 217, And in the caſe of Gilby v. Lockyer there reported, 
Raped, that two or mere defendants cannot be hulden to bail upon one allidayit, as being 
won the ſtamp duties, | 
"OR Page 613 
n Vide Rex v. Holbeck, Burr. S. C. 198. Rex v. Lanvair Duffryn Ciwyd, 
F. But where the conlideration-money is under 20s, Baxter v. Faulam, 1 Wil. 1 
„Bur. S. C. 379; where, in the caſe of a voluntary binding, it is paid by the pa- 


rick 


4 
, 
# 
* 
v 
9 


vim officers, (for in that caſe it comes within the exception in the fortieth ſeQtion"of the 28 16 


ford,.6Term ments, it is provided, that it ſhall not extend io © any memorandun « 


| 
| 
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being at the public charge of the pariſh;) where it is given to any one elie than to the maſtei " f 
treis: Rex v. St. Petrox in Dartmouth, 4 Term Rep. 196. o where the thing contiaced bo 
not in truth in lieu of money or premium to the maſter or miſtreſs, Rex v. Leighton i 
Rep. 732. the ſtamp under this att is not neceſſary. be", el 


Rex v. St. By the act of 23G. 3. c. 58. which impoſes a 67. ſtamp 


Paul's Bed- A 


Rep, 452 agreement for the hire of any labourer, artificer, manufaRurer, ot meni 
, ſervant, or to any memorandum or agreement, where the matter of ü 
„ memorandum or agreement does not exceed the ſum of 200 f 
holden that an agreement for the aſſignment of an apprentice, from d 
maſter to another, was not within this proviſo, but that it muſt be (ane 


% - 
— wy 


as required by the act. | 
x Bl. Rep. In ejectment, the plaintiff offered to give in evidence an examined d 
288, of a bill in Chancery, contained in two cloſe ſheets of paper, each ſtanye 
7 with treble ſix · penny ſtamps; but the matter was equal in quantity to («ff 


office-copy ſheets : and alſo an examined copy of an amended bill, in thr 
cloſe ſheets, each ſtamped with a treble ſix-penny ſtamp, the matter wie 
of would have extended to ſixty office-copy ſheets. By the (lany; 
9 10 VV. z. c. 25.5 64. every copy of proceedings in Chancery 
charged with a duty of three-penny ſtamps on each ſheet; othervile, 
cannot be given in evidence. And it is alſo provided, that all proceed 
in any court ſhall be written in the uſual manner. A verdict being 
tained for the plaintiff, ſubje& to the opinion of the court, whether f 
evidence ought to have been admitted, it was inſiſted for the defend 
that the copy meant by the ſtatute was an office-copy. But by Lord 
fiel When ſtamps were originally impoſed, there were two kinds 'f 
copies in common uſe : one an office-copy, to be made uſe of in the a 
to Which the cauſe belonged. This contained only a ſtated number 
words, by immemorial cuſtom, probably introduced to enlarge the fer 
the officers. The other, a common cloſe copy to be uſed, when pro 
in any other court or place. Then comes the act, and lays (in one cla 
a2 duty upon every ſheet of copy; and the next clauſe direQs all proct 

ings in any court to be written in the ſame manner as before. Is this 

clauſe a legiſlative proviſion that the office-copies only ſhall be uſed i 

dence, where they were not uſed before? It is not be conceived, th 

order to raiſe ſo ſmall a duty, (for originally it was only 1d. a ſheet,)'b 

giſlature intended to put the parties to the expence of Gol. to take of 

copies, merely to give in evidence. The ſtamp acts have not alvays' 
conſtrued ftrifily, It has been determined that the ſtamp duties do n# 

0 tend to proceedings before either houſe of parliament,— The poſtea vi 
livered to the plaintiff. 

stonelake By 1 Ann. ft. 2. c. 22.5 2 it is enacted, . That if any perſon ſhall v 
v. Babb, „or cauſe to be written, part of any writ, mandate, bond, affidn | 
5 5 « other writing, in reſpect whereof any duty is payable, on / pa 
FM « of vellum, Cc. whereon there ſhall have been before written 20% 
writ, Qc. in reſpe& whereof any duty is payable, before ſuch vella 
** ſhall be again ſtamped : or ſhall fraudulently eraſe the name of any} 
„or any ſum, date, or other thing, or cut off any ſtamp from ab) 2 
« vellum, &c. with intent to uſe ſuch ſtamp for any other uritiagv! 
e ſpect whereof any duty ſhall be payable ; every perſon ſo offending 
forteit 201. with coſts.” | In an action for the penalty under this 20, 
adjudged, that it was incurred by the eraſure of- names and dates dc 5 


\ 


8 


- 
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of attorney that had been granted by the defendant to collect debts in 
N wſundland, and the inſertion of others, without getting the inſtrument 


E 


*. 
A 


2. 


_— 


1 8 exchange was drawn on a proper ſtamp, dated 2d September, Rouwan v. 
able 21 days after date. It was afterwards altered, and made payable Nichol, 5 
;days after date; and on oth of September, it was agaid altered to 21 Tm Rep. 
ps aker date, and the date was brought forward to the 14th of September. 537. 
ws determined, that at the time when the laſt alteration was made, 
ve ought to have been a new ſtamp, the operation of the bill, as it ori- "# 
ly ood, being then quite ſpent ; and this being quite a new and 
bd tranſaction between the parties. 155 
The plaintiff, through the medium of the defendant, his broker, had Corry v. 
pe two purchaſes of cotton; and the defendant engaged to indemnify the Edenſor, 
af from any loſs on the reſale of them. At the trial, the plaintiff 3 TermRey. 
e parol evidence of this contract of indemnity ; and for further proof, 54 
| upon the defendant to produce his book, wherein he had entered a 
ute of the contract for the purchaſe of the cotton, with the letter &. at 
bottom, which was explained to ſignify guarantee. It was objected, that 
zeatry ought to have been ſtamped by virtue of the 23 G. 3. c. 58. which 
res a (tamp on every piece of paper whereon any agreement ſhall be 
ten, whether the ſame be only evidence of the contract, or obligatory 
n the parties from its being a written inſtrument. But the court held, 
ae entry required no ſtamp ; for that it came within the exception in | 
fourth ſection of that act, whereby it is provided, that it ſhall not ex- - 
Ito wy memorandum, letter, or agreement, made for or relating io the 
o ary goods ; under which latter deſcription this contract fell. 
un action on the defendant's undertaking to pay the debt of his mo- Mackenzie 
(who was in trade, it appeared, that the debt aroſe in the courſe of“; Banks, 
kfcels, which the defendant affitted her in carrying on, though with- 3 A 
uy ſhare in it. The evidence of the undertaking was a letter written ho 
e d:tendant to the plaintiff. The queſtion was, Whether the letter 
o have been ſtamped as all agreements in writing are required to be 
ſe above at of 23 C. 3. c. 58. or, whether the letter came within the 
on of 32 C. 3. c. 5 1. H. 1. whereby it is provided, . That the ſaid act 
{not extend to make liable to the ſtamp duty any letter paſſing by the | 
L detween merchants or other perſons carrying on trade or commerce 
ws kingdot, reſiding at 30 miles diſtance from each other,” The 
beld, that as it appeared that the defendant did carry on the buſineſs 
W mother, and this debt aroſe in the regular gets of trade, any 
men by him on account of that very trade, whereby he bound 
Bf to another tradeſman, might fairly be conſtrued to fall within 
per and ſpirit of the laſt act, which meant that the correſpondence 
ants and tradeſmen at a diſtance from one another, on the faith 
wc they had conſiderable dealings, ſhould not be fettered with (tamps. proſſet v 
mien agreement in theſe words, A. doth let and ſell to B. for the Phillips, 
i three years,” Qc. was offered in evidence in an action of gn Hereford, 
agreement. The defendant objected to its being read, becauſe — 
i leaſe, and was not ſtamped. For the plaintiff it was ſaid, this 1765, 
a memora d f 4 coram Pere 
| adum of a parol leaſe, which, being for three years tott, B. 
bod a3 ſuch, and that the ſtatute in uſing the words * indenture, Bull. Ni. 
er meant only deeds. But it was holden, that though 3 269. 
. for three years is good, yet, if a man, through caution, will re- fees 
1c ting, he muſt pay for the ſtamp ; otherwiſe the court are 2 Br. Ch. 
teceiying it in evidence. 2 Rep. 309. 
| By 8. P. 
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378.3. By an act which has juſt paſſed for more effeQually ſecuring the f. 
6. 19 93. goed on indentures, leaſes, bonds, and other deeds, a penalty oſ | be 
unds is impoſed upon any attorney, ſolicitor, clerk, officer, or iy 
perſon, who ſhall engroſs, print, or write any indenture, leaſe, bond, . 
othet deed, on vellum, parchment, or paper, not duly ſtam a” 
to the directions of that act, and who ſhall neglect to bring the lane! 
be duly ſtamped within the time thereby directed and allowed; uud! 
| ſuch indenture, leaſe, bond, or other deed, ſhall be pleaded or gm 
| | evidence, or be good, uſeful, or available in any manner whatever, wk 
1 dee ſame (hall be ſtamped as required by that act. 
* It was holden by all the judges of England, that in an indidmem f 
wood, cited forging a bill of ew change, the inſtrument need not be ſtamped in on 
by Buller, J. that it may be received in evidence, though the ſtatute of 23 C. 3. 41 
in 2 Term which impoſes the duty, expreſsly ſays, that no bill of exchange ſul 

Rep. 606. ceived in evidence, unleſs it be firll duly ſtamped. 

Robinſon v. Where the legiſlature have appropriated a ſtamp to any particulzr ft 
Drybrovgh, of inſtrument, a ſubſtitution of another ſtamp, though of equal value, v 
Term Rep. not give validity to ſuch inſtrument ; for as long as a diſtinction of the 
317. veral ſtamps is preſerved by the legiſlature, it muſt be adhered to ht 
courts of juſtice. Hence articles of agreement, under ſeal, ſtamped w 
an agreement ſtamp, were holden to be inadmiſhble in evidence, 
the agreement ſtamp which they bore was of the value with the fx 
which they required, vis, a deed ſtamp. - | 


l 

| 

| 
| 
Þ| 
| 
, 


See further tit. Agreement, Vol. VI. p. 46 & 7. 


Alves v. Though it bas been ſaid that one country will not take notice of the 
ch cn nue laws of another; yet it hath been holden, that a party cannot gie 
Rep 241. Evidence a written contract made in Jamaica which by the laws of 

iſland was void for want of a ſtamp. 


* 


ar 


Fer Wilmot, HE ſtatute law is the will of the legiſlature in writing ; the con 
nd tag law is nothing elſe but ſtatutes. worn out by time. All ou 
6 Hale's began by conſent of the legiſlature, and whether it is now law by 
Hin. of the or writing is the ſame thing. For many (a) of thoſe things that ve 


| Com. Law, take for common law, were undoubtedly acts of parliament, thou % 


4 now to be found of record, : "7 

ꝛ Reeves's Indeed our lawyers have made a diſtinction between ſtatutes oy = 

Hiſt, Engl. they have diſtinguiſhed between ſtatutes made before the time of leg Bk 

Lax, af. mory, vis- 1 R. 1. and thoſe made.fince. The former are cores the; 
part of the common law, the leger non ſcripte ; for notwith 2 p 

of them may be found, their proviſions obtain at this day, not a5 , * 

liament, but by immemorial uſage and cuſtom. The latter, ot "5 


time of memory, are again diſtinguiſhed ; thoſe from 1 R. 1. 40 
called antique /latuia: and all ſubſequent ſtatutes are called 16% be $1 


STATUTE. '. op 


be It would be more correct to ſay, © By the king, with the advice and conſent of the 


boults of parlia ment. ; | | "FR : 
ꝗ of parliament is a law agreed upon by the king or queen of Eng- Hatton on 

ee ber. authority, the lords ſpiritual and ene. the com- 33 

1 lawfully aſſembled; which taketh ſtrength and life by the aſſent p. 2. 

. ſo that the reft of the conſents may be accounted to be parcel of the 

ance, and the royal aſſent to be forma interna et informans, que dat 


1 laws can be made to bind the people of this land, but by the 2 Atk. 654. 
with the advice and conſent of both houſes of parliament, and by fer Lord 

7 united authority; neither the king alone, nor the king, with the Hardwicke, 
eurrence of any particular number or order of men, have tnis high 


4 | 
e binding force of theſe acts of parliament ariſeth from that preroga- 7bid. 
vhich.is in the king, as our ſovereign liege lord; from that perſonal 

| which is inherent in the peers and lords of parliament, to bind them- 

a 2nd their heirs and ſucceſſors, in their honours and dignities ; and 

the delegated power veſted in the commons as the repreſentatives of 
xople, And therefore Lord Cole ſaith, 4 Int. 1. theſe repreſent the 
commons of the realm, and are truſted for them. By reaſon of 
rexreſentation, every man is ſaid to be party to, and the conſent of every 

{is included in an act of parliament :—And though it be undoubt, 

rue, that many amongſt the commons have no votes, as perſons 

pe 00 freehold, freeholders in the ancient demeſne, women, E&c., yet 

(ves not make it ceaſe to be an actual repreſentation of the people. 

dy ever imagined, that, in exerciſing a right of this kind, every 

| could poſhbly join, but ſome rule of qualification mult be laid down, 

Ut hath been taken from the moſt worthy, and ſuch as have the 
nluble and fixed fort of property; which alſo, to avoid confuſion, 

ken reſtrained by later acts of parliament. 


Of ſome Things neceſſarp to the Yaliditp of a 
Statute. * 
Page 634 


4 i) It is remarkable, that though the biſhops always decline to vote on acts of attain- 
nol "f thoſe acts make expreſs mention of the lords ſpiritual. Ve it. 16 Car. x. c. r, in 
1 756-7. and the act for attainting Sir John Fenwick, 8 W . c. 4. in 5. St. Tr. 


he con P 

age 6 
Ii our axcient) Vide Reeves's, Hiſt. Engl. Law, vol. 1. 215. vol. 2. 354. vol. 3. 143. — 21 
w by e of llating the enacting authority bath varied excecdingly at different periods; but the 
that Otred. ly e hath uniformly obtained from the 13 Car.'2. In the famous act of Tonnage 
| thouf age, 12 Car, 2. c 4, it is remarkable that the enactment is not ſtated to be by the royal 


J The language of the act is, by the commons, by and with the adviee and conſent of the lo;ds 
"i parkament aſſembled, ore ge the 88 to convey an intereſt £ the 4 — 
1 - it Wight think the royal aſſent was ſufficiently implied. ; 

A 2 See fariher on this ſubject Hargr. and Butl. Co. Litt. 159. b. ; Whitlocke 
- 0 w lament, vol. 2. 294; Elſynge on Paittiaments, 28. and Barrington's Obſerva- 

" more Ancient Statutes, p. 46. ith regard to the. PARLIAMENTARY Fox us of 
n dus much ſeems to be agreed ; that where the proceeding conſiſted only of a pe- 

nent, and an anſwer from the king, theſe were entered upon the PARLIAuRU r 

4, alter was of a publick nature, the whole was then uſually ſtyled an Oxpr- 
* Wert the petition and anſwer were not only of a publick, but a novel nature 

on ormed into an Act by the king, with the aid of his council and judges, and en- 

Fork Rott. Many inſtances of theſe diſtinctions are to be found upon the rolls 


— * — 
300 455 8 Ry bs gu _ 


3 8 


of 


832 2 


1 
4 
4 


5 


; «c 
« veſted with authority to controul it; and the examples uſually alledged in ſupport ofthis ſt 
oY 
cc 


+ © ble for the parliament to enact, that he ſhould try, as well his own cauſes as thoſe of other 
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of parliament. See 22 E. 3. n. 20. 30. vol. 2. p. 203. Rot. Parl.— 28 E.gq. u. 16. vol 1.5.16 
E. z. n. 39. vol. 2. p. 480.—and 1 R. 2. n. 56. vol. 3 p. 17. Haigr. and Butl. Co. Litt. a h 
Reeves's Hiſt, Engl. Law., 146. An ordinance on the parliament roll, with the kin "3 aſſent x 
it, has nevertheleſs equal force with a ſtatute : and a reſpectuatur entered upon the i 
leſſens its authority. See ſt: 11 H. 4. n. 28. cited and admitted in evidence on Lord Macds: 
trial, St. Tr. vol. 6. See The Repor: from the committee upon temporary laws, expired or ex . 
(12 Fa) * Adts of parliament that ate impoſſible to be performed, are of no ralidiy; 
if there ariſe out of them, collaterally any abſurd conſequences, manifeſtly contradiftory toe 
mon reafon, they are, with regard to thoſe collateral conſequences, void. I lay down the 
with theſe reſtrielions; though I know it is generally laid down more largely, that ach & 
„ liament, contrary to reaſon, ate void. But, if the parliament will poſitively enact a this 
done which is unreaſonable, I know of no power in the ordinary forms of the conſtitution 


* 


| in 10 


R (® 


the rule do none of them prove, that where the main object of a ſtatute is unreaſonable, 

judges are at liberty to reject it; for that were to ſet the judicial power above that of the 
& ture, which would be ſubverſive of all government. But, where ſome collateral matter nuit 
« of the general words, and happens to be unreaſonable; there, the judges are in decencyty 
« clude, that this conſequence was not foreſeen by the parliament, aud therefore they at 
« betty to expound the ſtatute by equity, and only guoed hae diſregard it, Thus, if an 20 of 
« Jiament gives a man power to try all cauſes that ariſe within his manor of Dale; yet, if a 
« ſhould ariſe in which he himſelf is party, the act is conſtrued not to extend to that, becauſe * 
* unreaſonable that any man ſhould determine his own quarrel. But, if we could conccive x | 


« ſons, there is no court that has power to defeat the intent of the legiſlature, when cou bet 
« ſuch evident and expreſs words, as leave no doubt whether it was the intent of the leg 
« or no,” 1 Bl. Comm. 91. | 
(15 Before the) This mode of promulgating the ſtatutes ſeems to have fallen into dit ug 
ſoon after the introduction of the art of printing. The laſt proclamation writ-to be fcand 
the ſtatute rolls in the Tower, bears date 8 Rich. 2. viz, in the year 1385. See Repoit fr 
committee for promulgation of the ſtatutes, p. 5, b. 
(16 But a) Ordinances were never promulgated in this manner; but it was ſometimes 
mended by the king to the Commons (probably by a charter or patent). to publiſh them u 
counties, 3 Reeves's Hiſt. Eng, Law, p. 147. | 
(17 1t bat) However, as arguments are frequently drawn from the title of a ſtatute, f 
be wiſhed, that there was a little more attention to the ſettling of it. For example, who 
expect to find a moſt material alteration of the ſtatute of Diſ-1botions, in a law, the title d 
is, An adi for the renewal and continuance of ſeveral act of parhament? 1 Ja. 2. c. 1). Fan 
the title of which is, An af to enforce the execution of an at? of this ſeſſion 4 parkiamewt, fr f. 
bis Majeſty ſeveral rates and duties upon houſes, winde cu, or ih, to find a proviſion, that 3 
iſting, and all future ſtatutes which mention England, ſhall extend to Wales and Berwiss 
Tweed, though not particularly named? 20 G. 2. c. 42.5 3. It becomes indeed impoſſible, 1 te 
ſtatutes relate to matters of a very miſecllaneous nature, that the title can be co-extenlive 0 
views of the legiſlature: it is, therefore, to be wiſhed, that ſuch aQs of parliament were "I" 
laws, and not thrown together in that very ſtrange confuſion, which hath now obtained th 
of a booge-podge act. Barrington's Obſer vations on the more Ancient Statutes, p. 449. oor 
flance of one of theſe acts in 15 G. 2. c. 40. : | 3 acer 
(18 The cuftem) Inſtances have, however, occurred before this time. Barringion 5 
ons on the more aug nt Statutes, p. 449. matic, © 


ch; 
— * 
< th 

3 00 From what Time a Statute begins to hateßß . 

age 83 coll 

(1 Every Statute) 6 Br. P. C. 553. 4 Term Rep. 660. This doQtine, that whete! ' be 

mencement of an act was not directed to be from any particular time, it ſhould my * 10 

the firſt day of the ſeſſion of parliament in which it paſſed, though often prey =] 

provoking injuſtice, was ſanctioned by ſo many deoiſions, that the interference of : U bil 

was neceſſary to controul it, It is therefore enacted, that the clerk of the parti 5 the 72 

dorſe (in Engliſh) on every act, the time it receives the royal aſſent ; which indoriem* q Vithir 

taken to be a part of the act, and to be the date of its commencement, where 89 Red ng 
vided. St. 33 G. $. £4; 

(3 If two flatutes) See now the above ſtatute of 33 G. 3. 


29 G. 3 (D) How long a Statute continues in Fot 


536 | A temporary ſtatute is ſometimes made to continue in force tt 
3 V+ 3. 
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44 to operate ſubſtantially, for the purpoſe of ſupporting proſecutions c. 66. 


iolated it during the term aſſigned for its conti- 34 G. 3. 
wi thole who have violated, 2 erat es) © 


Page 637 

ni coſe) In a late caſe, the court of King's Bench held with great clearnets, that if a 

P expire, and afterwards be revived by another ſtatute, the law derives its force from the 

Woe ind that therefore the ſtatute of 21 Jac. 1. c. 4. extends to ſtatutes made ſince, which 
uu ſinutes made before it. Shipman v. Henbeſt, 4 Term Rep. 109, 


But in act cannot be altered or repealed in the ſame ſeſſion in which it 36 2 3 
led, unleſs there be a clauſe inſerted expreſsly reſerving a power to 2 
b. 8 


| | Page 638 
u ben) The ſſatute of 5 G. 1. e. 27. inflicts a fine, not exceeding 100l. and three months 
ament, on ſuch perſons as ſhall be convicted of ſedueing artificers, The 23 G. 2. c. 13. 
&4 penalty of 5ool. and twelve months impriſonment for the ſame offence, Lord Mansfield 
| that the latter Natute was in this reſpect a virtual repeal of the former: Rex v. Cator, 4 
2925, So, ( converſe, where a latter ſtatute inflicts a milder puniſhment than a preced- 
unte for the ſame offence, Rex v. Davis, Leach's Caſes, 228. 


* 


It ſubſequent ſtatutes, which add accumulative penalties, and inſtitute Comp. 297. 
nethods of proceeding, do not repeal former penalties and methods 2 Atk. 695. 
weeding ordained by preceding ſtatutes, without negative words. 

hath a latter act of parliament ever been conſtrued to repeal a prior act, 

& there be a contrariety or repugnancy in them, or at leaſt ſome notice 

inthe former law of the preceding one, ſo as to indicate an intention 

hu. makers to repeal it. Neither is a bare recital in a ſtatute, with- Dore v. 


z Clauſe of repeal, ſufficient to repeal the poſitive proviſions of a former Gray, 


1 | Rem. 
1 1 be 
bot a public or private Statute. 

wie Page 639 


ble, 


{ve * 


4 fetute) The diſtin ction between publick and private acts is marked with admirable pre- 
«th: following note in the printed report from the committee for the promulgation of the 
S=PUBLICK AND PRIVATE ACT8—1N LEGAL LANGUaGE.—1 Adds are deemed to be 
ud general act, which the judges will take notice of without pleading, viz. acts concern- 
bag, the queen, and the prince; thoſe concerning all prelates, nobles, and great officers; 


Kc. Acts concerning trade in general, or any ſpecifick trade; acts concerning all perſons 
by, though it be a ſpecial or particular thing, ſuch as a ſtatute concerning aſſizes, or woods 
. chaſes, Kc. &e Com. Dig. tit. Parliament (R. 6.) 2. Privite ad: are thoſe which con- 
2 particular ſpecies, thing, or perſon, of which the judges will not take notice without 
them, viz. aQts relating to the biſhops on ly; acts for toleration of diſſenters ; acts re- 
im particular place, or to divers particular towns, or to one or divers, particular counties, 
colleges only in the univerſities. Com. Dig. tit. Parliament (R. 7.) 3. In a general at 
% de a private clauſe, ibid ; and # private act, if recognized by a publick a#, mult after- 
wiiced by the courts as ſuch. 2 Term Rep, 569.—2 In PARLIAMENTARY Lax- 
=! The CiſtinQtion between 12 and private vill: ſtands upon different grounds as to 
5 whatever, from which private perſons, corporations, &c. derive benefit, are ſub- 

| 3 of fees, and ſuch bills are in this reſpect denominated private bills lnſtances 
= a this deſcription are enumerated in the ſecond volume of Mr. Hatſel's Precedents 
"4 oy the Honſe of Commons, edit. 1796, p. 267. &c.—2. In parliamentary lan- 
| = ut of diſtinQtion is alſo uſed; and ſome acts are called publick general ac, others, 
, an. church acts, canal ac, &c, To this claſs may alſo be added ſome acts which, 

1 Ut merely perſonal, viz, acts of atraioder, and patent acts, &c. Others are 


called 


Mmcerning the whole ſpiritualty; and thofe which concern all officers in general, ſuch as all 
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„„ -* STATUTE. . * 


called private e#:; of which latter claſs. ſome are local, viz. incloſure 4 ah; 
viz, ſuch as relate to names, eſtates, divorces, &c.x 11 5 acts, ud fon ere 


1 And that opinion has been ſince confirmed by the coun & N. 

£2 e | | | 

1 Page 641 ü 1 

(17 But the contrary) Samuel v. Evans, 2 Term Rep. 569. 
(19 In many) Note, the diſtinction between private acls, and publich, was firſt mate is i 


reign of Richard III. who applied this new invention to the purpoſe of deſtroying his enen 
9 Reeves's Hiſt. Engl. Law, vol. 3. 379. vol. 4. 12, 5 ene mier 


0) Of an affirmative or negative Statut. 
| Page 642 


11 ( 7 But <vbere) Rex v. Stubbs, 2 Term Rep. 395. S. P. 
| Page 643 6 | | 
(18 An effirmative} In another place Lord Coke lays dewn the like rule as to an afirn 
ſtatute not taking away the common law, but with more particularity. For his words are, 
Patute made in the affirmative evitbout any negative expreſſed or implied, does not take away the ce 
2 Inſt. 200. This ſeems to be the juſteſt way ot ſtating the rule both as to common lava 
toms. Hargr. & Butl. Co. Litt. 115. a. notis. e 6 


0 2 18 it) Sed vide Haigr. & Butl, Co. Lit. 115. a note (g.) Fide etiam 2 Haak. P. 
10. 88. | | : 


, 


(H) Choſe Province it is to conſtrue a Statut 


(2 But only) If the miſinterpretation of an act of parliament directory to an inferior cou 

a proceeding confefledly within their juriſdiction, be the ſubject of appeal, and nut of pu 
as ſeems to be pretty generally admitted, the polition in the text is ſtated teo broadly. 2h 
$36. 4 Term Rep. 398. 5 


4 


(1) Rules to be obſerved in the Conſtruction a 
| | Statute. 


1. Words and Phraſes, the Meaning of which in a Statute has bt 


certained, are, when uſed in a ſubſequent Statute, to be underkd 
the ſame Senſe. 5 


Parker, a3z3. Where words in a ſtatute are expreſs, plain, and clear, the wordy 
Hob. 93. to be underſtood according to the genuine and natural ſignification af 
* port, unleſs by ſuch expoſition a contradiction ot. inconſiſtencj wouk 
in the ſtatute, by reaſon of ſome ſubſequent clauſe, from whence ! 
be inferred that the intent of the parliament was otherwiſe. And ths 
with reſpe& to penal as well as other acts. 


* 


? 


_ lt muſt give additional authority to the extracts which have been made from the = 
5 the Committees for inquiring into the ſtate of the temporary ſtatutes. and the wett 
3 promulgating the laws, to mention, that they come from the pen of a gentſeman wo 
+2 lowed to have a very exad knowledge of our laws and conſtitution, I mean, Mr. 1 
the repreſentatives for the borough of Helſtone in the laſt and preſent parliament, 

of the reſolutions which formed and gave activity to thoſe moſt uſeful committecꝭ. 


STATUTE. | SSL 
25 Page 645 

ir; 1) 80, the civillians ſay, C:ſante legis proemis, ceſſat et icſa lex,—But, if the preamble 
A (tatore de a key to its con ſtruction, it is to be lamented, that it ſo rarely ſtates the 
l occabon of the lav, and the views of the propoſer of it. The moſt common recital for the 
Au hon of any new regulation, is to ſer forth, that douber have ariſen at commen [aw, which fre- 
ly never exiſted; and ſuch pieambles have, therefore, much weakened the force of the com- 
e in {cveral inſtances, See Mr, Barrington's Obſervations on the more Ancient Statutes, 
10 411. 477. to which add 32 G. 3. e. 60. 

„M [t was) But this opinion of Lord Cowper with reſpect to the operation of the preamble, is 
ety diſzpproved of by Lord Chief Baron Parker and Lord Hardwicke, in Ryal v. Rowles, 
tk. 174. 82. and 1 Vez. 365. 371. For though, in many caſes, the preamble will not reſtrain 
nerd) purview, as in Sir W. Jones, 163, Palm. 485. on the conſtrution of the ſtatute of the 
Ein. yet it in a rule, and fo agreed there, that where the not reſtraining the generality of the 
ne clauſe will be attended with inconvenience, the preamble (hail reſtrain it. So, though the 
ankle cannot controul the enacting part of a ſtatute, which is expreſſed in clear and unam- 
x terms, yet, if any doubt ariſe on the words of the enacting part, the preamble may be 
ae4'o, to explain it, 4 1 erm Rep. 793.— However, where enacting words will take in the 
wel intended to be prevented, they ſhall be extended for that purpoſe, though the preamble 
$00! warrant it; and innumerable inſtances of this kind are in the law books. 3 Atk. 204. 


543. 


z one chapter in a ſtatute may be both general and particular, becauſe Hob. 226. 
chapter may contain divers acts and laws, which may be as ſeveral Parker, 13. 
der natures as if they were in ſeveral chapters; ſo, by parity of rea- 

vhere there are different proviſions for different purpoſes, and penned 

ent words ia the ſame chapter, they ought to be ſo conſtrued, to 
nconſiltency, as if they had been in different chapters. 


U divers Statutes relate to the ſame Thing, they ought to be all 
taken into Conſideration in conſtruing any one of them. 


8 an eſtabliſhed rule of law, that all acts in pari materid, are to be Dougl. zo. . 
together, as if they were one law, 


The common Law ought to be regarded in the Conſtruction of a 
Statute. *" 


ul doubtful matters, and where the expreſſion is in general terms, 11 Md. 
8 are io receive ſuch a conſtruction, as may be agreeable to the rules 150. 
common law in caſes of that nature; for ſtatutes are not preſumed 
uy alteration in the common law, farther or otherwiſe than the 
preſsly declares ; therefore, in all general matters the law preſumes 
cd not intend to make any alteration ; for if the parliament had 
del ga, they would have expreſſed it in the act. 


* G7 AS 6 "3 
c 


Pa 
fa new) Or, as it ſeems better expreſſed by my Lord Yaughan, — = 


illatue alters the common law, the meaning ſhall not be ſtrained Cart 36, 
| the words, except in caſes of public utility, when the end of the Vaugh. 173. 
an to be larger than the enacting words. 


IS 8 


Intention of the Makers of a Statute ought to be regarded in 
the Conſtruction of the Statute. 


SO np > nn RO AE EY YR Heron 
. n ok 


ela x the intention of the legiſlature, that a ſubſequent 
re al not controul the proviſions of a former act, the ſub- 
hk dot have ſuch operation, even though the words of it, 
al and grammatically, would repea! the former act. 

8 979, Ut, Parliament, 52. Where @ ſtatüte is, that the 


„ merchant 


552 „ 


© merchant ſhall import bullion of two marks for every ſack of wool 
ported, and then another ſtatute was made, that the merchant e, 
*© not be charged except for the ancient cultom, this does not reve. 
« firſt ſtatute.” Vide cauſam, 4 E. 4. 12. And the reaſon is, the 
3 was not the intent of the legiſlature that it ſhould have th | 
. | 
williams v. Again, bouſes built on lands embanked from the Thames, in pur 
Pritchard, of 7 G. 3. c. 37. which veſts thoſe lands in the owners free from tax 
3Term were holden not to be liable to be aſſeſſed to the general land- tax ing 
Rep. 2. by 37 G. 3. For though (ftrifly ſpeaking) the land-tax is an an 
ſtatute, and the words of the land-tax act, which was paſſed in the 1 
year of G. 3. are general and ſufficiently large to ſubject theſe lad 
the payment of the tax in queſtion, yet, as the land-tax is one of 
ways and means for raiſing the ſupplies every year, and is now bec 
part of the conſtant reſources of the country, the legiſlature in paſing 
27 C. 3. could not intend to repeal the proviſions of 7 C. 3. which 
empted theſe lands from the land- tax. | | 
Page 649 | | 
(49 In order) So the great maſter of Ethicks—elay u Azyn jeev © vouuer xafors, cu Y m 


Taps To xabohs, Tols obe xt, 1 rah, veuobiing, n nwaglty are U, rnanghn 111 
ous 0 zay o vouuobslng a ar $104, 8X4; wage, Kai tt nit, evouobilnew av, Ariſt. ge I 
. 10. 


(51 The Equitable) If the original had been correctly ſtated, the introduction of the 
would not have been neceſſary, We tranſcribe the paſſage :=Kat 89 auln n ov we 
emavoglupa Tu Youu, 1 N Tic To xadonev. Ariſt. Ethic: ad Nicom. lib. 5 c. 10. 

1 { 55 Action,)  Elrgoy Js noi xa To N ahoay mgelluv, ru aywoure won. Arilt, Ethic. ad Ni 
. I 

Le Neve v. If a deed reſpecting lands ſituate in any of thoſe counties wheretl 

Le Neve. giſlature have required regiſtration, is not regiſtered, and afterwad 

x Vez. 54. ſame lands are fold or mortgaged by a deed properly regiſtered; | 
x perſon claiming under the ſecond deed has notice of the firit deed, tht 
ſon claiming under the firſt deed, though it is not regiſtered, lu 
preferred to him; for though the regiſter act veſts the legal eſlate a6 


ing to the prior regiſtry, yet it is left open to all equity; and there TY 

7 . danger to the ſubſequent purchaſer, who might refuſe, if he had! 
of the prior conveyance. And a ſimilar conſtruction has prevailed h | 
r Eq. Ca, the ſtatute of enrolments 27 H. 8. c. 16. And fo on the lh * 
Abr. 19. frauds, 29 Car. 2. c. 3. the courts have decided, that as it u ut 
with a deſign to prevent, either in marriage or any other treaties, 4. 
tainty, perjury, and contrariety of evidence, the caſes not liable i be, 


| inconveniencies are not within it. 
Page 650 
| (63. If the) But it is no reaſon, when the words of a law do 
extend to an inconvenience ſeldom happening, that they ſhould 
| tend to it as well as if it happened more frequently, becauſe it 8 
but ſeldom. | 


(65 The ſenſe) But this rule, that ſtatutes of explanation ſhall always be taken le 
denied by Lord Hobart, in 2 Roll. Rep. 500, 50x. Winch, 123. Sir Wm. Jon. 39+; ler 
law, he ſays. ſhould exclude all equity. And in 3 Co. 75. a, it is ſaid in argument; © 
admitted by the court, that ſtatutes of explanation ate always interpreted deckten. 

(66 The crown) Parker 4. The general rule is, that the king's ti hts (hall _ 1 
reſtrained unleſs he be ſpecially named. The inſtances mentioned in the text, wh 10 
as exceptions to it, open a very uncertain latitude. * In ſuch caſes,” ſaith a very ＋ 
« I preſume, he may be precluded of ſuch inferior claims as might belong indifferen i 
« or to a ſubject, as to the title to an advowſon or a landed eſtate, but not rippen o. 
his ancient prerogative, nor of thoſe rights which are incommunicable, and arc 
« him as eſſential to bis regal capacity.“ 1 Wooddeſ. zt, 2. Parker, 180. 


STATUTE. $53 
9. A penal Statute ought to be conſtrued ftriftly. | 


Fren ſtatutes which take away clergy are in ſome caſes to be taken by 10 St. Tr. 

y;; and if a ſtatute j>-WSumlgppletory to the common law, and in a 436. 

ur caſe, and takes away clergy, it muſt be conſtrued liberally. gg Cent, 
* 0 


{os If @ fatete) Parker, 44. 1 Term Rep. 728. P age 653 


Ja the conſtruction of ſtatutes according to the intention of the legiſla- Per Buller, 
there is an eſſential difference between the expounding of modern }: 5 Term 

| ancient acts of parliament. In early times the legiſlature uſed (and it pr hn 

wa viſe courſe to take) to paſs laws in general and in few terms: they 

we left to the courts of law to be conſtrued ſo as to reach all the caſes 

aun the miſchief to be remedied. But in modern times great care has 

u taken to mention the particular caſes in the contemplation of the le- 

nue; and therefore the courts are not permitted to take ſame the liberty 

oeſtruing them, as they did in expounding the ancient ſtatutes. 


) how a Perſon guilty of Diſobedience to a 
Statute map be puniſhed. 3 
age 654 


þ b « modern) See too Rex v. Penſax, 1 Barnard. B. R. 127. Rex v. Robinſon, 2 Bur 
Rex v. Boyall, Id. 834. | 


a new offence is created by a ſtatute, and a penalty annexed to Rex v. 
a ſeparate and ſubſtantive clauſe, it is not neceſſary for the proſecu- 2 
o ſve for the a but he may proceed on the prior clauſe by in- Rep. 202. 


dect, on the ground of its being a miſdemeanour. 
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(1) Of pleading a Statute , Page 656 


%%) Vid: Spieres v. Parker, 1 Term Rep. 141. Rex v. Hall, M. 322. 
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Page 6 
1 8 97. genf. So, where a private ſtatute was deſcribed in the . 
* my e fourth year of Philip and. Mary, whereas the record, when produced in 
” = ed to be in the fourth and fifth of Philip and Mary, the variance was holden to be 
1 e plaintiff was nonſuited. Rann v. Green, Cowp. 474. 

% % Dougl. 9). Boyce „ Whitaker, 
| 0) afrechal) But gu. if it be ſet out unneceſſarily, for in that caſe the materiality of 

falt ſeems not to be conſiderable ; the court wil hold the party to half a letter. 


V add vide Mills x. Wilkins, ſupra. 
Summons and Severance. 
| | Page 660 


— 


— Sa rs 


Where a Crit abates after Judament 
ent 
Severance. nn * 
| Page 665 


* The reafy h . 
4 adde even to dr does not appear in the books referred to, nor arr all the 
M. VI, 


Qq SUPERSEDEAS, 


5 


Ls _ 
#4 
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* 
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6 | SUPERSEDEAS 


5) Who may at3ard a TUrit of Duperſedeag. 
Page 669 | 

. (14 The court) The junior baron uſed to carry the writ book of the Exchequer to the g 
of King's Bench, and ſhew it to them, and there demand cognizance of the ſuit, in con- 
of which the court ſurceaſed. But this practice, which aroſe from this odd technical cab 
the king cannot command himſelf, has fallen into diſuſe, as indeed has the praQice of {nw 
ſuperſedeas to the court of Common Pleas ; all actions in which the revenue is concerned, bei 
moved as well out of the courts of King's Bench and Common Pleas, as out of every othe 
having juriſdiction, into the office of pleas of the court of Exchequer, ſimpiy by an order oft 
court, which operates in the nature of an injunction. Anſtr. 204, 208 


(c) Jn whit Caſes a Crit of Superſedeas 1 
be awarded. 

Page 672 ; 

(. o But by the) For caſes upon this aQ, vide ſupra. vol. 1. 212. 


Page 694 
(44 It bas) Jide ace. ſupra, vol. 1. 212 


— 


D Of certain Mrits which are Superſedealßß 
Page 676 Fo Implication. 1 


(5 4s the) Vide ſupra, Vol. 3. tit. Habeas Corpus, (C), in Apr. 3h 


* (23 But it is) Vide ſupra, Vol. 1. tit. Certiorari (D), pag. 35% le 
Page 681 5 Fg 

(50 Upon à rule) See farther on this Diviſion ſupro, Vol 
Error (H), pag. 210. | 


(E) Of certain Requiſites. which are neceſat 
the making of a TUrit of Error a Super 
bp Implication. | 


1. It muſt be allowed. 


, 


Jaques v. UT, although it be true, that a writ of error is 3 ſupoſe# 
inon, the allowance ; yet, as it is the practice to ſue out the un 
2 before judgment is ſigned, the courts have ſaid, it ſhall not of 
8 allowance, till the judgment is actually ſigned, and the * x n 
Jbid lowed four days after the judgment figned to put 1n bail, "1 wh 
| judgment no bail can juſtify. As ts the ſervice of the — ; 
only material to bring the party into contempt, if he proce 
execution afterwards. | | | 


— 


| © © SUPERSEDEAS, | | $55 
„ 4 wit of Error) Vide Ae, Vol. II. tit. Err (B). Pte 64. 


2 


[c) What the Effett of a Superſedeas is. + 
| Page 684 


Mr a ral) Ls. If this caſe, which was added by the laſt editor, be not miſ-ſtated, as to 
. of the court, and whether, from the reaſoning of the court, we ſhould not read, 
he rule was diſcharged, inſte ad of made abſolute. And taking it ſo, it perfectly accords with 
lachine of à late caſe, that a ſaperſedeas obtained after judgment, cannot be pleaded in bar to 


% 


the rule that a friſoner 2vbo is once foper fedable, always continues ſo, only holds fo long as he re- 
1 * bes and under ihe ſame proceſs.” Role v. Chriftheld, x Term Rep. 591. 


TY n ” m YT OE — f 11 
— . — — — 


2 _ —_ „** 1 G—_ — 


* 


Surety of the Peace. Pate 686 


The Manner of granting Surety of the Peace 
by the Court of King's Bench. 
h 4 late) 2 Burr. 780. 9 


Aut of the) 2 Burr, 806. 
Alert Fa; a! 2 Burr, 806. S. C. 


Page 690 


/ 


dna woman's offering to exhibit articles of the peace againſt two per. Margaret 
t peared that the facts charged were done at Portſmouth. Upon 1 s caſe, 
the court ohjected to her, that ſhe ought to have 150 to a jullice rk, 
e in the neighbourhood. It was anſwered, that if there ſhould be 

anicular inconvenience ariſing therefrom, there might be a mandamus 

jlice of peace in the county, empowering him to take the ſecurity 

1 he court, however, came to this expedient, vis. that on iſſuing 

uchment of the peace, which is of courſe made out upon the court's 

ns the articles praying ſecurity of the peace, an indorſement ſhould 

ke lame time made thereon, authorizing and directing any juſtice or 

n of the peace in the county of Southampton to take the ſecurity of 

ee there ; ſpecifying the particular ſums, wherein the principals and 

er ſcreties ſhould be bound, | f 


Che Manner of granting Surety of the Peace 
by a Juſtice of rhe Peace. 


e A peer or peereſs cannot be bound over in any other place, than the courts of 
ſerch or Chancery, © 4 Bl. Comm. 253. 


d what Caſes a n kor keeping the 
Peace may be dilcharged. 1 
age 695 


) bee too ex parte Sir Richard Groſrenor, 3 P. Wms, 10. Bay num v. Baynum, 
Y * farte King, Id. 333. | : | | | 
a A motion 


log on that judgment, this being a neu action. Lopping v. Ryan, 1 Term Rep. 273. Be- 


Page 691 
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556 SURETY OF THE PEACE, * 


King v. A motion was made on the part of the huſband to diſcharge an order 
| * 378.2 ſupplicavit on the part of the wife. It was made on affidaie.. 
Aim. 1b the caſe was ſaid to be more proper for the interpoſition of friends, 4 

court of juſtice. Lord Hardwicke—I think ſo too: but when it does c 

before a court of juſtice, the court muſt go according to its rules, | 

ver knew a writ of ſupplicavit, or rules for ſurety of the peace in l 
diſcharged, unleſs it has appeared to be a mere .contrivance and fa 
Vide 3Burr, and then in a particular inſtance, (or two, I believe,) I have known 
1923. diſcharged. The reaſon is, that they are for prevention: if, therefor, 
parties conclude, they believe their lives to be in danger, the court wil 
try theſe facts upon affidavits on both ſides. It muſt therefore bed 
ftrong caſe to ſhew, that it was a mere contrivance or falſity, that wi 

a ground to diſcharge a writ of ſupplicawit or rule of ſurety of the pexce, 
here the facts are not at all denied, and I am to take care of the ut 

who ſwears her life is in danger. 1 cannot diſcharge this order, 


awd 


— — — — 


ze: Tender and bringing Money i 
Court upon the common Ruk 


— 


(B) Chat is a good Tender. 
Page 4 | 


(2 tis) However, the actual production of the money may be diſpenſed with by het 
of the other. 3 Term Rep. 683. 
4 But an afjual) Inſt, 208. Vide 5 Term Rep. 432. 


Clatk . Upon an iſſue, whether ſtock were tendered at the day, the 
Tyſon, proved, that though the books were not opened to make transfen 
3 Str. $04. common form, yet they were ready at the office, and upon Jeare 
director, there might have been a transfer, it not being uſual to 
on ſuch occaſions ; but the , defendant, not attending to accept 
the plaintiff contented himſelf with ſtaying there all day, and 00 
tually get leave from a director to have the books opened, i the 

ant ſhould come. And for this omiſſion Lord Chief Juſtice 
it not to be a ſufficient tender, for there was a poſſibility that | 
not be given, and the plaintiff had not done every thing in hs þ 
ought to have ſo prepared matters, that if the defendant had 

Th there might have been a transfer immediately. 

Anton. At the opening of the books, the two brokers met, and the® 
1d. 533. ker told the other, he was ready to, transfer ; the other ”; 
| uſual to indulge the buyer for two or three days, and ( * 
find his principal in that time, which the other not diſagree! 
thing further. was done. And for want of having the 2 

books, the firſt day of the opening, the Lord Chief Juſtice 
; not a good tender, and the plaintiff was nonſuited. 1 
Bullock v. In a ſtock- cauſe the plaintiff proved a tender on the ſec \t 

2 opening, and would have examined inta the cuſtom of the 
was, to allow either party a day or two to tender or accept 


} 


* 


INTO COURT, UPON THE COMMON RULE. $57 
:.- Pratt refuſed to admit ſuch evidence, laying, their uſage could 


alter the law, and ſo the plaiotiff was called. B. In C. B Chief 
tice King left it to the jury upon ſuch an evidence; and they found it a 


ya is) Ye Sapoford v. Pletcher, 4 Term Rep. 511, ſupra, 82. 
In 4 Trrder) So it is good, though the money tendered be mixed with other monies. 3 


n Rep. 683. | 

i Page 6 
u 4 taader) Although it hath never yet been determined, that bank · notes are a legal tender, 
the court of King's Bench have holden, that if ſuch notes are preſented in payment, and no 
on is made to the receipt on that account, they are in that caſe a good tender. Wright v. 
Term Rep, 554. 5 | 


\ 


Page 5$ 


— 


0) At what Time a Tender muſt be made, 
N. dfeadant) 1 Wilſ. 29, Smith v. Raydon. Semb. 8. C. 


che King's Bench, if the defendant has pleaded a tender before the Wood v. 
ſiting of the bill, though the plaintiff may reply a /atitat previous to * 
under, yet the defendant may rejoin, that there was no cauſe of action WOOIEs 
e time when the latitat iſſued. 


Page 7 


: Page 8 
Andr] $ Term Rep. 433» | f 


E) To whom a Tendez muſt be made. 


—ñLl — 


7.20 for work and labour, there was a plea of tender, upon Anon. 
übe was joined. The evidence for the defendant on the tender 1 
tat being indebted to the plaintiff in the ſum claimed by the action, N aac 


© YEE nb ow», he. 
py hy 0 = < * 8 OA 


. 000 0 rod ES 


, the I ſent the money by his maid-ſervant to the plaintiff s houſe. She i 
;nsſer\ hut ſhe carried it to the plaintiff's houſe, and that ſeeing a ſervant 
len who informed her that her maſter was at home, ſhe delivered the 
(ual w to that ſervant to be delivered to her maſter ; that the ſervant took 
cept! vent into the houſe, as ſhe ſuppoſed, to deliver it to the plaintiff, 
nd ad wed with an anſwer that he would not receive it, but that ſhe 


pve his attorney. It was objedted, that this was not a legal ten- 
e being do evidence of its being made to the party himſelf. But 

laid, that in the common tranſactions of life, this kind of in- 
by the intervention of ſervants muſt be allowed ; and that if 
] *a ſo brought to the houſe of the plaintiff, and delivered to his 

who retired, and appeared to go to the maſter, it was evidence 
Au the jury, from which they might infer that a tender was made. 
*ncant had a verdi&. | 


— 


che Confequenceg of a Tender and Kefuſal. 
blew) Dougla654. x Tem Rap, 648. 645: 
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Douglas v. If A., B., and C. have a joint demand, and C. has a ſeparate dem 


Page 23 


into court, generally, the deſen dant cannot plead the ſtatute of limitations, M-ad v. . 


© is Er or — 
i 


Pg 
— 


+ TENDER AND BRINGING MONty | 


(H) Of pleading a Tender. 


1. In the general, 


"Patrick, on D., and D. offers A. to pay bim both the debts, which 4. rfl 
* withont objecting to the form of the tender on acc6unt of his- being en; 

683. A1 : ag 
only to the joint demand, D. may plead this tender in bar of an a0 

Pay the joint demand, but ſhould ſtate it as a tender to A., B-, and C. 

Page 15 . A ; 
Is Bur, if a) But the contrary has been fince adjudged in the court of King's Benth 
wick v. Maidman, 1 Burr, 59. 
Page 1 EE | 
(16 It has) Or to the whole declaration. Maclellan v Howard, 4 Term Rep. 194. B 
both theſe caſes the actions were upon promiſes. In tre/þsſs, the defendant may plead b. 
ral iſſue and tender of amends, Gerring v. Manning, Barnes, 366. Martin v. Keſtertaa, 
1093. ö 


—— — 


(M) Of pleading where Money has been bn 
into Court upon the common Kul, 


4 Tnan ani Note, this was, as to ſome of the counts only; for aſter payment af 


Bunb, 100. 
- 


1 Salk. 596. So where an action of covenant was brought upon a leaſe for n 
Wil. 75. ment of rent, and not repaiting, He., the court made a rule, tht 
payment of what ſhould appear to be due for rent, the proceeds 
| to that, ſhould be ſtaid; and as to the other breaches, the plainuff 
proceed, as he ſhould think fit. 
cx hy So, in covenant upon a charter-party, the defendant was 20% 
4TermRep. bring money into court, upon two of the 'breaches only, vis. tor 
795. and demurrage. 
Page 24 ene er ng 
(12 1f the) He is not entitled to the coſts upon all the counts, but only upon thoſe! 
the money has been paid. 4 Term Rep. 579- , 


(0 The conſequences of bringing Wone? iſs. 
Court upon the common Rule. 


(24 plaintiff ). - 9». V hether the plaintiff be not entitled to it in al caſes; for bent 


a 8 on record, the defendaut can never tecoter.- it back again, though it 4 crne P. 
t N 


t he paid it Wroogſully, 2 Term Rep 645. 


Tidd's Pr: Although bringing money into court is an acknowledgn 
3 right of action to the amount of the ſum brought in (a); Je be 
is "=" amouũt it is no acknowledgment (); and therefore if the 1 
2 Term ceed to trial (c), otherwiſe than for the non-payment ol C — 
Rep. 275. not prove more to be due to him than the ſum brought in, | 


(5) x Term (7) producing the rule be nonſuited, or have a verdict 


* 


— * 


pero COURT UPON THE COMMON RULE. $59 


of 6 the defendant (). But, if more appear to be due to him, Rep. 464. 
hell have a verdict for the overplus, and cofts (7). Where the (e) 2 Salk, 
unf proceeds further, without going on to trial, he ſhall have his 57. 


into the time of bringing the money into court ; aud the defendant ſhall IF ag 


lowed his ſubſequent colts (g). : | Hardw.206. 
= 196, 7.% Bur, 1121. (4) $ Com. Dig. 29. ( Term Rep. 10. 1 Term Rep. 
> bel contra, (7) Ca. temp. Hardw. 269, () 1 Term Rape . Say: Rape ahi 


n, 


If. after the defendant has brought money into court, the plaintiff Stodhart v. 


ed to trial, and a juror be withdrawn by, conſent, the plaintiff Johnſon, 


tot entitled to coſts up to the time of bringing the money into ol 


In what caſes a Tender map in the general 
he made, or Money may be brought into Court 
won the common Rule, | 


Page 26 
u Fat i; bas) Bunb. 44. Knight v. Ducheſs of Hamilton, S. P. 


Page 27 
Ie But the curt) 2 Bl. Rep. 1052. Stock v. Eagle. 


— 
* 


) Of tendering and vzinging Money into Couzt, 
pon the common Kule in particulaz Ac ions. 


1. In an Action of Aſumpſit. 


a, in an action of aſſumpſit againſt a carrier, for not delivering Hutton . 
„ the defendant having advertiſed that he would not be anſwer- 
for any goods beyond the value of twenty pounds, unleſs they Tidd's Pr. 
enered and paid for accordingly, he was allowed to bring the twen- 411, 

knds into court. 

, 


2. In an Action upon the Caſe. 

ugh, in an action for general damages, the bringing of money — 

» x 2 illiams, 
1s irregular, yet, if the plaintiff takes it out, he thereby walves iTerwRep. 
gularity, and cannot afterwards have a verdict, unleſs he recover 710, 
lan the ſum brought in. 

| Page 29 
* . There is a diſtinction between thoſe actions of deb , wherein the plaintiff cannot 


«i than the ſum demanded; as, on a record. ſpecialty, or ſtatu e, giving a ſum certain 
® pra'ty, Cro. Jac. 128. 498. 629. 3 Mod. 41.; aud thoſe zRions, wherein the plain» 


mer, le defendant cannot bring money in'o court, 2 $'r. $50. Barnes, 286. though bs 
to ſtay the proceedings, on payment of the whole debt and coſts, Ca temp. Hardw. 
190 : but iu the latter, the defendant has been allowed to bring money into court, 


ag do the verdict of the jury. Tidd's Pr- 410. 


Page 30 
The 


tl caſe) See alſo Bonafous v. Rybot, 3 Burr, 1379. acc, 


4 


* 
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Bolton, E. | 
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ver lefs, as, in debt for rent, 5 Mod. 212. or on a imple contract, 1 H. BI 249. . 


55 2 Salk. 596, 7, becauſe the plaintiff docs not recover according to his demand, 
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560 => fr | TENURE,. 

St. 19G. 2. The defendant, by a& of parliament, may brin in 
1 g money into cdon, 

pe 4 debt, covenant, or other action, on a policy of aſſurance. I 

1773. | 

Page 31 . ; | „ 

(45 By the 24 G.) See ſimilar proviſions in actions againſt officers of the Exciſe, 230115 

: § zo, 31, 32, 33. and Cuſtoms, 24 G. 3. Seſſ. 2. e. 47. F 35. ens 


8. In an Action of Treſpaſs. 


Tieleeringv. Under certain circumſtances the court will, in an action of treſpaly, f 

3 the proceedings upon the defendant's undertaking to bring the goods 

3 which the action is brought, into court, or to pay the full value of d 
with the coſts of the action. / 0 | 


9. In an Action of Trover. 


3 Burr. However, notwithſtanding the diſpoſition ſuppoſed to be diſc 
1364. ed by the court in the laſt caſe, the granting or refuſing of mot 
of this kind is entirely in the diſcretion of the court, governed h). 
circumſtances of the caſe immediately before them. Where t 

is brought for a ſpecifick chattel of an aſcertained quantity and 

 lity, and where the caſe is unattended with any circumſtances that 
enhance the damages above the real value, but that the real aad 

certained value muſt be the ſole meaſure of the damages, there, 

ſpecifick thing demanded may be brought into court, And this i 

more reaſonable, as the action of trover comes in the place of the 

action of detinue. But, where there is an uncertainty, either as 1 

quantity or quality of the thing demanded, or there is any tort ace | 

vying it, that may enhance the damages above the real value of thetk mis 

and there is no rule whereby to eſtimate the additional value, ther 

ſhall not be brought in. | 


— * _ 


Page 35 TENURE. 


(D) Of whom an Eſtate may be holden, and init 
Caſe an Alteration map be made in rhe Hen 
by which it is holden. 
Page 


9 1 
(1 fe eftate) Though this was a conſequence of the feudal ſyſtem, yet it is faid, 
dial property continued among us till the time of Henry the Second; and us, even Jet. 4 
with in ſome of the Iſles of Scotland. Sec Watkins 's edition of Gilbert's Tenures, 2 5 5 
follow ing books there referred to, viz. Mad. Barenia N b. 1. c. 5 p. 30. 7 N 
b. 2. & 4. p. 106. D. ſert. p. 3. §H 4. p. 178. n. (3). ieww, b. f. c. 1. C1. 8. (40, f. 
Kas, 0 Brit. Antig. Ell. 1 p. 12. Hargr. u. (t). 10. Co. Litt. 65. 8. And fee 4 


tinnanot du the Continent, 1 Robin. Cha. 5. 11. p. 467. &c. 271. u. (H). 


[tz 3 
ha 


TENURE. 9 55 56 


i the tenant in tail has the reverſion in bimſelf; there, altbough Watkios's 
vo eſtates continue diſtinct, yet, as he cannot hold of himſelf, the edition of 
ur of the eſtate-tail is ſuſpended ; and he is tenant to the lord in nupes, 
A ; Note XLII. 
2 Co. 92 be. 


Ten- 84. 10). F. N. B. 143. A. 144. A. Dy. 235. pl. 22. Vin. Abr. tit. Tenvre, (H. .) 
1 . 


& 


| E) Of Tenuze in Capite. 


u 41 end en) ide Raſt, Statutes, 4422. b. 


(14 But it ſeems) But this notion, that s tenure uf de honore is not a tenure is capitis is controverted 
Ur. Madox with great cogency of reaſoning. Tenure in capite, in its genuine ſenſe, ſignifies a 
re of 2nother ine medio, os is, immediately and without the interpoſition of any meſne or in- 
fate lord, and thereſore where au honour or other ſeigniory came into the hands of the 
pry by eſcheat or otherwile, its tenants were as much tenants i h/ to che king, as thoſe who 
ſo by original grant from the crown. In proof of this Mr. Madox ſelects, ſrom ancient re- 

z great variety of inſtances between the 8th of Richard the Firſt, and the 20th of Henry 
fiuth, io which tenures wt de honore are expreſsly ſtyled tenures in caprte; and as he adds no in- 

of a later time than Henry the Eighth aud Queen Elizabeth, in which the words is c apite 
mitted. it may be conjectured that the error he complains of originated ſoon after the time of 
ary the Sixth Mad. Baron Angl. 181. The deſign of excluding tenures at de honore from the 
krption of tenures in capite was to diſtinguiſh thoſe eſtates which were held of the king by a te- 

erigically created by the king, from thoſe held of him by a tenure commencing by the ſubin- 
pation of a ſubject, between which there were many differences in point of incident very eſſent ial 
to the lord and tenanc Mad. Baron. Angl. 12. But it ſhould have been recollected, that 
Winton aimed at vas already marked, with equal ſufficiency, and more correQneſs, by 
minating tenures of the firſt ſort tenures ut de corond, and thoſe of the ſecond, tenures wt de honere, 
ke influence of this miſtaken nation of tenure in capite is very evident, as well . the 
ue a Charles the Second for taking away the oppreſſive fruits of knight's ſervice and tenure in 
je, u in theſe grants from the crown, which in the tenendum are expreſied to be ut de bonore 
mis copite, Hargr. Co. Litt. 108. a. note (3). h 


Page 100 


| Page 42 
in But by the) See Mad. Baron. Angl. 238, 239. where the learned author benen i 
ant of language in the 12 Car. 2. about tenure in capite. The title of the act æxpreſſes that 
w made for taking away teifhre in capite; and the firſt ena Aing clauſe arg e on the ſame 
but had the act been accurately penned, it would ſimply have diſcharged ſuch tenure of its 
line fruits and incidents; which would have aſſimilated it to free and common ſolage, without 
qpearance of attempting to annihilate the indelible diſtinAion between holding immediately 
* and holding of him through the medium of other lords, Hargr. Co. Lit. 108. a, 


yo 4 


(F) Df Tenure in Frank Almoign- 
| | Page 43 


Il By the 12 Cor.) Nr. the neceſſity of this ſaving clauſe in the act, how the proviſions of it 
are extended to thus ſpecies of tenure? Harge. Co. Lit. 100. b. note ; 


(6) Of Tenure by Divine Sezvice. 


ba ad provided) Such a proviſion in either caſe ſeems to be unneceſſary, 


(1) Of Tenuze by Efcuage. 


; Page 
2 oy Ne, — * where — cb ſervice was reſerved e , 2 
weign expeditions, whether it was cenſined to ex peditions int | 
Hur. Co, Lit. 74. 3, note. (1). ; 88 ide 
(K) of 
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8 (K) Of Tenure by Graud Serfeantiy, 


(1% By the 12) Yide Hargr. Co. Litt. 108. note (1). 


3 (M) Of Tenuze by Caſtle Guard, 
Page 47 | | 
| (3- And it) See Mr. Hargrave's note upon this paſſage. 
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OR where cuſtom only ſubjects to tythe, cuſtom muſt determine 
| proportion, : 
- T'ythes, in their proper and original nature, are a ſpiritual and incory 
inheritance: ſpiritual, from the uſes to which they are conſecrated; i 
poreal, from the mode of their exiſtence. 
(a) Moor, There is no doubt that tythes were originally a mere eccleſiaſtical (4 


39.” venue; eccleliaſtical perſons. only having capacity to take them (3); 
h 692 8 eccleſiaſtical courts only having power to take cognizance of them. 2 


1 were conſidered, not as any ſecular duty (c), or as iſſuing out of the 
5 Co. Caw- but as collateral to the eſtate of the land, and were paid, not in rehe 
drie's caſe. the land (4), but in reſpe& of the perſons of the laity, in return 
* Leon. benefit they derived from the miniſtry and care of their ſpiritull pi 
(d) Day, They could not paſs by copy of court. roll (+), becauſe things ß 

„b. 6. a, could not lie in tenure, or be conſidered as parcel of a manor: uu 
[5 Cro. poſſeſſion (7) could not extinguiſh them, becauſe the ſpiritual nature 6 
* 293. not be merged or extinguiſhed, in other words, could not coaleſce or 

1 Yar. porate with that which was material and temporal: nor could a releaſe 
4 a. demands in lands g operate as a diſcharge of them; for as they « 

/ Leon. not paſs under the denomination of land, neither would they be affed 

300. a releaſe of all claims ariſing out of lands. 

Tythes, again, in their eſſence, have nothing ſubſtantial or pe 
they conſiſt merely in jure, are merely a right. An eftace in tythes 
more than a title to a ſhare or portion of the produce after it ſhall 
been ſeparated from the general maſs; before ſeverance it is wholly 
tain what the amount of that ſhare or portion my be; nay more, 8 
exiſtence is precarious ; this, like its quantity, depending upon the 
dents of climate, ſeaſon, ſoil, cultivation, and the will and caprice© 
ſeveral owners or poſſeſſors. If the ground be not ſown, if the k 

not ſtocked, if the fruits be not gathered, no tythe can poſhbly are. 

. tythe is payable, as we have faid before, not in reſpect of the land, 
the : it is not an eſtate in the land, but a right to a determis 

ak of the fruits with all the induſtry and expence that have! 
owed in bringing them forward and colleQiog them. Tythe, u 

itſelf, is not an object of our external ſenſes : it is neither viſible, 8 

= gible : its produce, indeed, may be ſeen and felt, but it exiſts ith | 

| | R - 1a the mind's eye, and in contemplation —gů w. It follows, e 
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pl. Comm. 
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. « incorportal ; for he law aſcribes corporeity only to thoſe gbje&ts + *; + 
ine ſubſtantial and p*rmanent. From their incorporeity tytlies are” ++ 
lu be in grant, and not in livery 3 that is, they could not paſs from one 
m 2notber by livery of ſeiſin, the ancient: mode of transfer, nor coudd 
. poſſeſſion be given of them; but the property in them could only be 
ferred by deed. In conſequence of their incorporeity'it was doubted, - ©, * Fo 
ther d rent could be reſerved upon them; for being incapable of loca 
there was no place where a diftreſs could be taken of them. And tio 

«ie this doubt a ſtatute was paſſed in the reign of the preſent kin, + a 
< empowers eccleſiaſtical perſons to grant leaſes for lives or years of -\. * 9 
© igcorporeal hereditaments. Of the king's right to reſerve a rent unn 
iſe of tythes, no doubt indeed was ever entertained ; becauſe by the 3 
re the king bad a right to diftrain upon any lands in the poſſeſſion 


& 
_ 
. - 
i ” 
— 2 We * "268 —— 5 SR 7 22 — K 


u the revolution which took place in our eccleſiaſtical polity in the time 173 
ly the Eighth bas almoſt entirely changed the nature of this ſpecies . 
open; and there now ſeems to be ſcarcely any difference between s 


fiance in lands and an inheritance in tythes. When the benefices which _ 
regular clergy had appropriated to themſelves fell, upon the diſſolution © +. n 
be monaſteries, into the hands of the king, he was prompted by hies 
eneſs, and induced by policy to make grants of them to lay-perſons. XY 20 
1 oder that the tythes might anſwer the purpoſes of civil life, and e.. 
nodate themſelves to the exigencies of their new proprietors, it be 
neceſſary to ſecularize them, and to endue them with all the qualities © 
ml property, For this purpoſe an act of parliament was 14 $3747 
hihes in the hands of a lay-perſon may now be treated like any other 42 M 
Id property: they may be put in view in an aſſize : they are demand e ADA 
02 preciſe quod reddat : they are ſubje& to dower : fines may be le- 3 . 
ud recoveries may be ſuffered of them: ejectments may be brought © 
m: in ſhort, they have all the properties and all the incidents of a 


ke, except that they lie in grant, and not in livery ; a diſtinction which = 
marks no great difference, ſince the ſtatute of frauds allows no inte- | 
if any permanency to paſs even in real property, unleſs the grant be * 
ed by ſome written inſtrument. $4 


= 


V ot the Diſcharge of payment of Tythes n 
kind by Modus and compoſetion real. 


8 eo 


— - — 


A. 


Who are liable to the Payment of a perſonal © | 


8 33 ä 4 ww 

$%) 2P. Wins, 463. 8. C. cited. Vide Dodſon v. Oliver, Bunb. 54, * * 9 

Wl, it is now clearly ſettled, is to be conſidered 2s a predial tythe, Hall v. 

a ieſpe qs its locality, and the perſon to whom it is payable 3 but in 8 | 

Ke of payment it is to be treated as a perſonal tythe. The conſe- n N 

a ity being treated as a perſonal tythe in the mode of 1 

i that only a tenth part of the clear profits after deducting the 

= ther incidental expences, is due for it. Where no oonventionary 
for it, as, where it is not in leaſe, in that caſe, an annual value 

ault be ſet upon it by the officer of the court, Ws. 

DE Ok (C) Of 


1 % 


Anſtr. 481. 


. 4 = 

: N 8 
2 * 2 
F 


; | ' 
Fs © TYTHES: 
(C) Of what Things a predial Tythe i hve 
2 Weis x. Of Agiſtment. 5 


Scart . Agiſtment tythe is paid, not for the increaſe or im We 

rag dr mal agiſted, but for the graſs eaten by it, and is enn, to 3 
1. Ellis the graſs, not to the value of the actual improvement. But being the ö 

22 of the graſs daten, it ariſes immediately from the ſoil, and is there; 

Holbeach v. 8 Fae . 5 

Whadcock, - "I 

"Hardr. 184. Linw. 194. Degge, 217. 


Underwood Where therefore the occupier of land does not agiſt his own cattle 

v. Gibbon, thoſe of ſtrangers, the tythe for the agiſtment of barren cattle is due 

x Vier * the occupier, as being owner of the graſs for which the tythe is paid: 
Lemen, if the cattle are profitable, the owner of them is nl for 
9 Vin. Abr. tythes. 

38. pl. 7. | 


 Ellisv. Saul, Agiſtment tythe being the tythe of the graſs, it follows, that if 
bi ſapro. graſs has before paid tythe of hay, no tythe is due for the agiſtment o 
aftermath. ? | 


705 & if } * Boſworth v. Limbrick, 2 Rayn, 80g, 


55 | 
75 But an) Coach horſes are liable to the payment of an agiſtment tythe : Thorp v. Bend 
3 Burn's E. L. 446. 


3 Horſes kept __ farm for its cultivation, and uſed occafionall on 
on, ther farm in a different pariſh, ſhall not agiſtment tythe. Sex 
2 * habitually ſo uſed. 1 EY 


(22 Tythe is not) Vide 3 Burn's E. L. 448. and Bateman v. Aiſtrup, 2 Ray. 692. 
(az Tythe) Vide Bateman v. Aiſtrup, 2 Rayn, contr. . of it 


Bateman v. The doctrine advanced in this caſe has, however, been overrule 
22 1. 88 later caſes, upon this principle, that the tythe of wool being payable 
Howes v in the pariſh where the ſheep are ſhorn, they are not ani 100 
Carter, the pariſh wherein they have been only agiſted, and therefore ſhall þ4 
Aaſtr, 560, agiſtment tythe. | | 


2. Of Corn. 


If ſtobble be uſed partly for fodder, and partly for manure, ſo baff 
— whole of it is conſumed in huſbandry, it is not ſubject to the pay® 
Auſtr. 640. tythe : though it would be otherwiſe perhaps if an unuſual quanti 

were left, in order to make a fraudulent profit of it. 
Page 


O 
„ berg cutand eaten uff gahg al ſeed 
{s polat, was diſmiſſed with co Collyer . ar 


tytheable, that in a late caſe, the bill, as to th 


A* uu ler brio Ambl. 230 
(78 Is tb, 3 Burn's E. L. 452. : 


. "9 3 


TYTHES. 565 
5. Of divers other Things. 


| exen by uoprofitable cattle. | . — 2 
| | E. L. 465- 
oo et what Things a mired Tythe is due. 
3. Of Wool. | 

Trhe of the wool of lambs is due, though the perſon may have received Carthew v. 

be of the lambs in their wool. Edwards, 

| | 3 Burn's 
E. I. 474+ 
Page 63 


. Ib taken) This is by no means clear. 


7) Co whom parochial Tythes are to be paid. _—_ 


ui That a curate may hold tythes was determined in the Exchequetin 1790, in Cham- 
kane v. Humphreys, 


WV. =3 


how far the Cuſtom of a Pariſh is to be re- 
garded in the ſetting out of Cythes. 


caſio of a pariſh to tythe wheat by throwing aſide every tenth ſheaf, Tennant v. 


be corn is about to be carried, is bad. Stubbin 
Anſtr. At. 


the hay cut down in a field at any one time muſt be tythed before any Hall v. 
of it can be carried away: but the quantity to be cut at each time is in Macket, 
diſcretion of the farmer; and the court will not attempt to controul E. 37 G. 3. 
le unleſs there appears a deſign to defraud or vex the tythe · owner under 5 
able . I to himſelf. 1 

m | of Collyer v. Howſe, a, tom. vi. page 739. has been re- Tr, 370. 
Iby the court of „ 2. 4 former * has been reverſed. oY. 
peared from the additional evidence introduced upon the re-hearing, 
ache uſual courſe of huſbandry clover does get into the ſhape of cocks, 

the ground of the former deciſion failed. The court ſaid, that it 
Ay hd of ſoft corn, which, it had been decided, was not tyth- 
IR - L 


Of the Time and Manner of ſetting out 
dart Tythes, where there is no Cuſtom in a 


| Page 75 
ot it was) 2 p. W 251 t this caſe by the editor it is ſaid, the tythes 
= the tythes of hay, and nor of phy N 442. | 


6 it hath been holden, that tythes are due for turnips ſowed after corn, Crow v. 
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 Collger . . Where by the uſual mode of huſbandry clover-hay 


- os 
* — * rn * — 


Boſworth v. 


74 (7 Ii has) Stockwell v. Terry, 1 Vez. 115. 2 Rayn, 445. 


- Cholmley, decree in equity. To this agreement it ſhould be obſerved, that the 


; 322, n. i 


a Torriang A modus, of 5s. an acre for all land ſown with wheat, in þ 
." > Legge, tythes of wheat, is too rank. So, of 25, 64. an acre for 1 
1 Bl. Rep. with other grain, in lieu of all tythe of ſuch grain, So, of 21. 


is dot made 


Andie. ab cocks at all, the tythe may be ſet out in the ſwathe. 
WE {he ſame) Knight v. Halſey, 7 Term Rep. 86. S. P. e | 
WES: T2 


” 
a. 


fo ot the Time and Manner of ſetting u 
. mired Tythes, where there is no . 


tom in a Parish 


eee It is now ſettled, that the mode of fetting out tythe milk is, th 
8 entire tenth meal of the whole herd of cows ſhould be ſet fon every 
Full, 3Ragh, day, both morning and evening meal, at one and the {ame time, 


2 


— — 


* 


(Y Jn what Caſes the Popment of Tythes1 


pended. 
Wh i. | be {uſpendcd 


| (R) Of a Modus decimandi. 


Ambl. 510, An agreement by which the rector had an incloſure and allotment 
Attorney af his glebe and tythes, was holden to be no bar to the ſucceſſor's cl 


INS tythes, though the ordinary was a party to it; and it was ſandtione 


was not a party, that the decree was by conſent, and nothing was 
as a compenſation for tythes upon improvements in Futuro. 


, 2. Of the Certainty required in a Modus. | 
Aribl. 365. A modus to pay a fother of hay in lieu of tythes, is void, kr 


yo 0 Mm tainty. 
others. ; | | 
HERES V- A modus of a penny in liew of tythe of hay of the lands occupt 


gp each houſe in the pariſh, is bad. 


Bennet v. A modus of two-pence payable by every houſeholder or inhabitatt 
Read, Anſt. pariſh for all tythe of fuel, of fruits, of agiſtment, and of 


Page 82 
(32 But if) See Scott v. Allgood, Anſtr. 16. 


Anſtr 16. A modus for every ancient orchard is good. 
» 
6. Of a Modus, which is too rank. 


4*0.2Rayn, 
5 19. 


IN 


Ly mowed; and tr. 44. for upland grafs-ground mowed; in lien 
| tythes of graſs and paſture. So, of 2s. Gd. for every farrow of _ 
ered, in leu of all tythes of them. 80, of Sr. a ſcore of lambs, 
; of the tythe of lambs. So, of 1d. a fleece of all wool ſhorn in 


ih, in lieu of all rythe wool. us 


— ny 


Of a Diſcharge of the Payment of Tythes b 
en Vany of Poſſeſſion. |, 5 2 


kale of tythes for ſo long time as the leſſor ſhall continue vicar of A. Brewer v. 
nd; and conveys a freehold. But an agreement to accept a reaſona- Hill, Auſtr. 
oſtion for tythes, not exceeding” 37. 6d. per acre, is not a leaſe of 414- , 
Inhes, for the uncertainty of the render. ; ; 


— — 


Ot the Diſcharge of Payment of Tythes 
in Rind by Modus and Compoſttion real. 


modus payable by the ovners, not the tenants of the land which is co- Ord v. 
by it. is good. The common practice, to be ſure, is to make the Clarke, 
wer anſwerable : but, perhaps, the parties may have thought this mode And, 6 
beneficial in point of ſecurity 3 and the courts are not nicely to weigh gcart v. 
nidity of that judgment. And the land, in reſpe& of which the Trinity 
s claimed, need not be ſet out by metes and bounds : that it con- College, 1d. 
of zbout ſo many acres, parcel of an ancient eſtate called R. eſtate, 765. 
wo of ſo many acres, is a deſcription ſufficiently certain. 
modus was claimed for hay. The terriers deſcribed the modus to be Franklyn x. 
L mowing graſs, © except clover and the like.“ It was obje&ed, that Spilling, 
mice excepted was not known beyond time of memory, a modus Anſtr. 760. 
ſing that exception muſt be modern. But the court thought, that 
peſhon in the terrier was not to be taken as an exception to the mo- 
u merely as a memorandum that the modus covered natural hay only, 
U not extend to modern artificial graſſes. | | 
ould ſeem, that a modus of every tenth day's cheeſe, during twenty Wake v. 
dom Holyrood-day, in lieu of tythe of milk, is good. Nath » 
court will not decree againſt a farm modus on the ground of rankiÞ#ſc. 88 
ein a very material difference between a farm - payment, and one 0. r. 
pricular ſpecies of produce, In the former, many reaſons may have lougbby de 
habitat 1 the tythes from being agreed for at their proper price. The Bioke, 
| of 1 have meant a bounty to the cletgyman; or he may have wiſhed Aut.. 402. 
an exemption from tythes for the ſake of improvements. Beſides, 
rah poſſible to aſcertain the comparative value of the land, or of the 
in former times: and the court ſhould not be nice in judging of the 
# the goodneſs of the bargain, where, by any probable circumſtances, 
= may have been a real agreement between the parties before time of 
+ More eſpecially will they be extremely cautious in deciding ſuch 
3 intervention of a jury, if the leaſt doubt ariſe as to the 
ne 
uon real is where an agreement is made with the incumbent of 
n together with the patron and ordinary, under their * an * - 
| cals, 
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1. WAI. 128. of later date are holden to be of no force. It ſeems, however, iht 


(o) Attor- into by conſent of the parſon, patron, and ordinary, though ſubleg 
ney-Gene- ne; | . * 
1 15 the ſtatute; but only where they have appeared to be for the benek: of 
Cholmley, 
3 Burn's 
E. L. 416. bent. 
Ambl. 510. 

6 Br. P. C. 332. Mortimer v. Lloyd, 7 Br. P. C. 493. Cartwright v. Knowlton, C... uh 
1779. 


Sawbrid : 4 © * — « % 
5 bon A compoſition real commencing within time of memory, its car 
Anſtr. 372. 


| ſeals, that the lands ſpecified ſhall be exempt from the payment of ty 


This may frequently not happen: in the caſe of the king, who coule 


Robertſon v But a compoſition real is not ſupported by evidence of imm 
Appleton, payment. p 
Sac. 22 Feb, 1777- cited in Anſtr. 375. 


Page 9 
(2 But 


(10 And notice) What ſhall be a ſufficient notice to determine 2 compoſition of tythes 
yet been decided, It has been ſaid, that the notice is analogeus to that between land 
Bi v. Chicheſter, 2 Br. Ch. Rep. 16t. Notice is neceſſary, though the p 
inſiſt on a modus, Id ibid. 


tenant. 


(4 It ir) Vide ſupra, Vol. 3. p. 339. 


Page 102 
(33 But the) So, Abp. of York v. Stapleton, 2 Atk. 136. Bell v. Read, 3 Ak. n. 


See the ar- The right of a court of equity to decree an account and payment 


383 at the ſuit of a prion claiming ſuch tythes, muſt be grounded 9 


Jant in th 
caſe of Par- for him; the right to the accaunt being merely conſequential to 


nard v Gar- the tythes. The courts of equity have therefore conſtantly made 3 
mons,Dom. on between thoſe caſes, in which the title of the plaintiff to the t 


92 * ed is not generally diſputed, but it is objected only that the land 


ai 
” 


TYTHES. 


the conſiderations mentioned in the ſtipulation. Such compoſt 

been allowed to be a good diſcharge of the payment of — — 
the ſtatute 13 Elz. c. 10. for preventing the alienation of ec ; 
eſtates, no compoſition of this kind can be made; and ſuch as no ] 


have been decrees made in courts of equity to confirm compoſitions en 


church. But it ſhould appear from later deciſions (a), that even comp 
ons confirmed by ſuch decrees are not binding againſt the ſucceeding u 


- * 
1 — 


ment muſt be ſhewn : but it is neceſſary to produce the actual deeds 
which it took place. Preſumptions are admitted in this as in other e 
and the exiſtence of ſuch deeds may be inferred from other evidence. 
not neceſſary, that the conſent of all the parties ſhould be by the ſane 


letters patent, it never can take place. 


„ r 5# HP H—1- 


ld 


(Y) Df Agreements and Leaſes concen]ſ» 
a 


if) See Vol. 3 pag. 339. 


(B b) Gf a Suit in a Court of Equity for} 
| tration of Tythe. 


unqueſtionable, legal right to tythes in the plaintiff, or in ſome peri 


| 


* 


TVTHES. 
7 


n ne claimed are exempt or diſcharged from payment of tythes ; or, chat 
be tythes claimed are not payable in kind, but are to be ſatisfied in ſome 
er manner, as by payment of a modus or compoſition real; and thoſe 
aſes, io which the title to the tythes claimed is denied to the plaintiff, and 
ile is ſet up in another perſon. In the firſt deſcription of caſes, the de- 
want claiming the benefit of an exemption, or diſcharge, or of a modus, 
al compoſition, acknowledges the original title of the plaintiff, as al- 


* 
/ 


pent of the tythes demanded, or by a right to ſatisfy that demand, other- 
& than by payment of the tythes in kind. In the ſecond deſcription of 
ls, the exiſtence of that title to the tythes in queſtion is abſolutely and 
denied, and it is objected, that the title is in ſome other perſon: and 
eſe caſes, if the perſon in whom the title is thus ſtated, has had the 
macy of the tythes claimed, the bill is in effect an ejectment bill; and 
the legal title of the plaintiff is diſputed on bills, which may be pro- 
called ejectment bills, it is not the ordinary practice of courts of equity, 
nie any decree whatever, except for the purpoſe of aſſiſting the trial 
hy, where ſuch aſhſtance may be neceſſary. Thus, where a bill was 


rin, and the Hireyt were owners of part of the lands, and claimed 
tihes of corn and hay of their own lands, and of thoſe occupied by 
wer defendants ;z and it appeared that the Aireyr, and els under 
WW they claimed, had received the tythes in queſtion, and made them 
wet of ſettlement for above 160 years, although they could ſhew 
Tnznal, lawful title to ſuch tythes; the court of Exchequer diſmiſſed 
bil, refuſing to give the rector any relief, until he had eſtabliſhed his 


of title, the evidence of poſſeſſion was doubtful, and a court of 
] v0uld therefore not make any decree till the right had been ſettled 
\ the account prayed being merely conſequential to the right; and 
er tribunal for the trial of right, if the poſſeſſion was equivocal and 
Wruction of deeds under which parties claimed, was a court of law: 
ouph the counſel for the plaintiff preſſed to have an iſſue directed, 
io have the right tried at law, with the aſliſtance of the court, 
"refuſed it, and diſmiſſed the bill. 
achim by a vicar of the tythe of hay under an endowment, the 
"Ms, the terre-tenants, ſet up a payment to the vicar in lieu of ſuch 


-1eupon gave judgment for an account o 


$ direQted an iſſue to try the nature of the payments; Lord 

8 declaring his opinion, that on a vicar's title being diſputed, unleſs 

8 clear, a court of equity ought not to make a decree without 
* iſcertained by a jury. 

VI. R x . Where 


ved by bim, but qualifies that title, either by an abſolute diſcharge from 


d by Dr. Scott, as Rector of Simonburne, claiming tythes of corn and porn Tr, 


gunlt the defendants, ſeveral of whom were occupiers of lands within 19 G. z. 


lo the tythes at law. And in Edwards v. Lord Vernon, Hil. 21 G. 3. gee alfo 


i {ubſequent caſe, where Sir Toſeph Mawbey, claimed as impropriate Mawbey v. 
» tythes of land, of which ſome of the defendants alſo claimed the Edmead, 
t was objected, that the plaintiff 's title was a legal title, and that he Hil.24 03. 
bl demand the tythes at law. The court of Exchequer ſaid, it was a 


Travis v. 


was holden by the court of as to be a bad modus, 1 11 308. 
n tythes, conſidering the 2 Raym. 
m 25 eltabliſhed by the payments. But upon a writ of error the 702. 
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e, to a bill by the ſpiritual rector, the defence ſet up was, a title to the Strute v. * 
8 under family ſettlements, and poſſeſſion for ſeventy-one years, the 8 ; 0 | 
bof Exchequer followed the authority of Scott v. Hirey, and diſmiſſed 6 3 jan. |; 
l with colts, N 1 
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7 
Earr d. Where a vicar ſued for all ſmall tythes under an 


| Mar, s, to try, whether he was entitled underthe endowment or not; andih 
17883. © cifion was affirmed in the Houſe of Lords. 


-Garnons v, prims facie the title to all the tythes in him, it ſhould ſeem to follow, 


caſe in the legal title of the vicar, until that title has been eſtabliſhed by the & 
Lords, June - 


5 | 'TYTHES. 


Henton, . 


Anftr. 313. be produced, and alfo gave in evidence a decree in the Ex 


account of all ſmall tythes in a ſuit,by his predeceſſor, pl 
- Charles the Firſt, yet as the endowment was not ſupported by ule) 
| the decree” was not binding. the patron not being a party, and u 
never been acted under, the court of Exchequer thought the ak 
clear as to warrant a decree in favour of the vicar, and directed a 


See the caſe The account being conſequential to the legal title, and a recur 
3 in queſtions between the rector and vicar, a court of equity cannot 1 
and printed decree in derogation of the reQor's title, merely as conſequent 


Houſe of of a jury, unleſs it be moſt clearly and ſatisfactorily made out. Pe 
it may be queſtioned, whether a court of equity can decide between 
3, 1797. . ; 
Bantley v. and vicar, that the former has no title, however clear the prooꝶ 
Walters, againſt it, without the intervention of a jury, if the rector inſiſt y 
2Wil. 170, ferring it to that tribunal, any more than they can make a decree 
reference to a jury, where the rector demands ſuch a reference, 
queſtion of modus between the rector and the owner or occupier 
land. For the prima facie title which gives the reQor a right to 0 
ecuſſion of the queſtion in a court of law in the one caſe, ſhould fe 
give him the like right in the other caſe. A vicar ſhould appear u 
much bound to make out his title againſt that of his re&or by plead 
by evidence, as an occupier is to make out his exemption or quali 
| they both alike claim in derogation of a common law right. 
It has indeed been urged, that a decree in favour of the vicar for 
count does not bind the right, and. therefore it is not neceſſary | 
court to direct an iſſue. But it may be very much doubted, whetht 
a decree would not in effect bind the right. For the diſtinQion vit 
been ſet up between decrees binding the right, and decrees oo! 
the right, has been confined to'a very different caſe, namely, wh 
fendant ſets up a defence by way of modus to a bill for tythes, whic 
_ — ,__* an-eftabliſhment of the right, as well as an account; and the de 
ory v. in his anſwer has made ſome miſtake in laying the modus, fo that i 
Cu Pioc. cannot upon theſe pleadings direct an iſſue. There, the coun, 
16 Feb, direct an iſſue, for want of ſufficient matter on the record, ha 
2/785. decree for an account only, to give the defendant an opportunity 
| his title upon a future ſuit. And moſt clearly ſuch a decree © 
pleaded in bar to a bill for eſtabliſhing the modus. But if 
for an account does not in general bind the right, then this 
might follow, that the court might from time to time make (mil 
without directing any iſſue to try the fact of title, upon the 
no one of ſuch decrees actually binds the right. 
Canonsof A ſuit may be maintained in a court of equity for an account 
St. Paul's jn London, notwithſtanding the ſtatute and decree of 37 H. f. 
Albert, an act of parliament creating a ſpecial juriſdiction never ouſts | 
2 Vez jun. „ Shao 8 pe J mr: if 
563. diction of the courts of Weflminfer-hall. Nor is it true, that 
creates a new right, one cannot go beyond it: for if a ftawted 
new right, it creates a new duty: if the performance of that du 
the interference of a court of equity, the execution of the 
- courſe be with the neceſſary circumllances. 


i 


| * 8 
' TREASON. 1 
I laying a modus in an anſwer, very great preciſion is —_ tequi- Atkyns v. 


. the courts are not over-curious, for this plain reaſan, that the de- pm Pha 
i is obliged to put in his anſwer in a limited time, and perhaps may grd n 7 * 
be ſo far prepared as to be able to ſtate his right diſtinctly. It is Anſtr. 397. 
Bent, therefore, if he ſo tate it, as to give the 3 notice of the Baker v. 
nature of his defence. A redundancy of expreſſion will not 122 
ye: uaneceſſary words which would make it indefinite have been ex- 31;g9 Saul, 
* | | | | > 1d 341. 
Clarke v. Jennings, 79, 498. 
| 2 : N | | P a 5 2 2 
) Of a Suit in a Court of Equity to eftablith 
| Modus, 02 d cuſtomary Manner of ſetting out 
Tythes. | | : | | * 
fn a&ion is brought by the leſſee of tythes for ſubtraction, it is a LordStawell 


zeat ground for filing a dill to eſtabliſh a modus. Fe 2 
Lt 2 bill to eſtabliſh a modus will not lie where there has been no ſuit Lord Co- 
thes in kind, | | uv. 

Burſlem, 


Anſt. 567. =. Woolaſton v. Wright, Id. 801 


| bill to eſtabliſh a farm modus, ſetting forth the abuttals of the farm; LordStawell 
nening that the modus had immemorially been paid for the ſaid farm, 1 N 
ficient, without expreſsly averring it to be an ancient farm. 2 . 
a bill to eſtabliſh a modus for every ancient farm, ſtating the whole Scott v. 

u conſiſt of ancient farms, but not ſetting forth the abuttals of each, 5 N 


* 


) Of an Action upon the Statute againſt Sub- 
traction of Tythes. OR” Ih = 
| | | Pre 104 
b) the) Where the declaration ſtated, that tythes were within 40 years next before the ſta - 


nght yielded and payable, and yielded and paid, evidence. that the land had always been re- 
hed to be in paſture, and had never within memory paid any tythe, was not thought ſuffici | 


feat the addon. Mitchell v. Walker, 5 Term Rep. 260. Scæs where there was no evi- 
zn un payment of tythe, and the declaration only ſtated, that tythe had been yielded and 
ree Cl feats before che ſtatute. Lord Mansfield v. Clarke, Id. 264. 
if | 
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ind whom ſigh Tzeaſon may be tommitted. 


* e „Ian very far from thinking,” ſaith Sir M P o ſter, “ that the ſolemnit 
* in to de conſidered among us merely as a royal ceremony, or as a bare notifi- 


Rr2 themſelves 


Page 113 


the crown, as authors of high diſtiutiion have been pleaſed to expreſs 
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375 TREASON. 
"<< themſelves. (3 Inſt, 1. 1 Hal. 61. rot.) I admit, that it is, on the part of the ww: 
an * ition, that che regal authority, and all the — of 1 ne 
ih e perion of che king, antecedently to that ſolemnity. But the ſolemh vat ze 
| n 0 ; 5 1 mg | W 2 E. * ty ol 
.« natio with us gocth a deal farther. The coronation gath importeth] on the part of 
. Ring, poblick; folemb recoghition of the fundamental rights of the people; and corcuds 
« with an engagement, under the/higheſt of all ſanctions that he will maintain and det 
++ thoſe rights f and rn the laws of the realm the rule and mea 
« of his — 2 Fe Er. ; 189. : 8 ; 


„ * my > xt J 


. Le. A. 


(D) Of compadiing or imagining the Death oft 
ntl; NP Rn ng 

Page * ems) This better 8 1 345 ls by is PORES the late trik 
ae, fur Trial, U Gurney, 


"EY 
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\..,____"(6) Of adhering to the King's Enemies, 
ON 10 Rex v. Stone, 6 Term Rep. 825 8. P. | 


_ 


ch Of counterfeiting or diminiſhing the gn" 
Page 127 


pb (1889 ine) Made perpetual by 7 ana 


as indicted for having in his poſſeſſion one mould of lead.” — A. 4 
4 pattern” are a in the laſt clauſe of this ſection of the ac, Bo jou © 
opinion of the jndges, firſt, Whether ** a mould“ is compriſed under the genenſ u 
«other tool or inſtryment above mentioned?” And, ſecondly, if it be ſo compi 
Whether. it ſhould nöt be deſcribed in the indictment as a tool or inſtrument” mentioned 
the ſtatute ?—The Judges were unanimous, firſt, That this mould was a tool or inſtrument 
tianed in the former part of the ſtatute, and therefore compriſed under the general words. 
ſecond'y, That, as it is exprefily mentioned by name in the firſt clauſe, wit reſpeR to the 
+ ing or mending. it need not be averred o be a tool or inſtrument ſo mentioned. 2 Bl. Rep. 
Eo , alſo in cha ſame kaſe, whether à mould, baving only a reſemblance of the coin inverted, 
po. an inſtrument, which wonld mc 4c and impre/s the reſemblance rather than one on which 
reſemblance was made and impreſſed, {which was the way it was laid in this indictment,] the 
tute ſeating to diſtinguiſh between ſuch as will make or impreſs the fimilitude, &c. as a1 
die; or nud; and ſuch on which the ſame is made or impreſſed, as a puncheon, &c. Ay 
majority ofthe judges thought the indictment good, becauſe the amp of the coin was 
preſled on the mould; baut they thought it would have been more accurate, had it 
% mould that would make arft impreſs the ſimilitude,“ dc: And in this opinion, 
acquieſced. 2 Bl. Rep. 322. But an inſtrument which woul 
the figure of only part of one fide of the coin, is met within the ſtatute, (A U 
Hardw. 371. 


= —— W Rn a. A = * 


Who otherwiſe doubted. 


Lit 

Page 128 | | i. 

( By por. 4) It has been reſolved upoi this clauſe of the ſtatute, that it is immateri, 
ther the co be effected immediately by ſome external and ſuperficial application, & 


latently by extraction from the application of aqua ſortis, or other c power, Rex 1 
and Parker, ©. B. 6 Dee, 2776 Leach's Hawkins, c. 17. chemical 


Þ B.Rep. It has been reſolved, that to counterfeit the impreſſion of — 
43 guinea on a piece of gold previouſly hammered, not round, and ne: 


dle in the condition it was, is not high treaſon ; for the offences f. 


TREASON. 


WF) Of reconciling anp perſon, or being reconciled - 1 
x to the See of Rome. IT 1 
& (11 Ir But ſec ft. 31 0. 3. e. 32. = 2 : 9985 a 156 0 | 
| 4 | * bs 17K it 
(q) Of receiving Popiſh Orders or Education. 8 
[1 by the 27 Eu. See ſt. 31 G. 3. e. 32. $4 by, | 


(cc) Of the Trial or Trealon. 


* 
bo But by par. 13) Vis Dongl. 590 | 8 78 

2 | | je be hv og, | 5 

(Da) Of the Evidence of Treaſon. 


I 

hy © very late) MS. Rep. Henſey's caſe, Trin, 1 Burr. * | Page 7 3 
N | 2 ia * 15-38 s £48 $% 110. K 1604204) 7 i 

A paper was found in the poſſeſſion of a perſon engaged in the ſame Rex y. +I 
iracy with the priſoner, containing intelligence previouſly proved to: Nag 24 N 
ders collected by the priſoner, which paper was in the hand- writing 72. : 
the priſoner's clerk. This was read in evidence bo bim. But 4 
xr in the ſame hand · writing ſo found, not proved to with 
{to priſoner, was not admitted-in evidence. _.. EDIT WY 
A letter ſent by one of ſeveral conſpirators in purſuance of the comman Rex v, 


i a view of reaching the common enemy, is evidence agatdft Mereaaneg 
— peed in the ſame conſpiracy. | $27. 
. — —— 

; T 111 T5} Vet0 £5); 
1 (Ee) Of the Judgment ot Treaſon. 
hich | 1 e e 285 NNE 3 

de % Vide 30 G. 3, c. 48 which diredda that the jadgment againſt women — 
in wh treaſon ſhall ao longer be, that they ſhall be burned, but on 7 ale: and that on cog= 
41 of petit treaſon, they ſhall receive the fame ſentenec as perſons convicted of wilful mur. 
1 | 
b %Y | Page 156 bl 
ay hh every) St. 30 G. 3. e. 48. ſupra 549. | | 
2 q 


' " n N n 
t cannot diſmiſs this ſubject withqut taking notice af an ad which the legiflature have lately | 
"it vecefſary to paſs, in order to n 209 enlarge ſome of the clauſes of 25 &, 3. and ta 
8 vith ſuſficicat'explicityeſs, again the” treaſonable attempts of the preſent times. 
9 by 36 C. 3. c. . That if any perſon, during the life of his preſent ty, and 
a 'he end of the next ſeſſi n of parliament after a demiſe of the.crown,;ſhall, within the 
a or without, compaſs, imagine invent, deviſe, or intend deg3Þ gr deſtructi an, or any bo- 
Een ten ng io death or delt jon, maim or wounding, impeſonmens or reſtraiat, ofthe 
Thoc ache king, his heirs and ſucceſſors; or to deprive og depoſe him vr theta From the gle, 
o kidgly name of the imperial crown of this realm» or of any ether er his dominions; r 
1 againſt his majeſty, his heirs and ſucceſſors, within this realin, in order, by force 
ant, ta compel him or them to chan ge bis or their meaſures. on counſels, or to intimi- 
2), overnve, both bouſes, or either my of parhamcnt ; or to pos or ſtir any foreigner 
irre to ne hs realm or any other A his majeſty's dominions; and fuch — 
mum e. e utter, or declare, by publiſhing printing by writing, or 
nnd or deed:“ hs offer hal be deve a traitor, 1 accordingly. The 
be als of 7 V. 3.0. 3, and; 7; A. 6. 12, age reſerved.to the offender, .. , 
| TRESPASS. 
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| 2 53) 1 ceedings upon the defendant reſtoring them, or their val 


1114. Hawker v. Birbeck, 3 Burr. 155 


Page 160 5 


er 


Page 157 [, 574 T., 
Pickering. 6255 TRESPASS. 


Truſte, | | | 
7 Tem IN an action of treſpaſs for ſeizing goods, the courts will 


* 


ſtay the pt 
= * „ Provided the value be admitted by the parties, and 10 0 
' - queſtioh k 


Scac. between them to try, fo that it will terminate the ſuit. 
Page 159 — 6 i Mi nn ' 
(A) Jn what Caſes an Aſtion of Treſpaſs i thei. 
EE general lies, ; 


(1 Wherever an) The lawfulneſs or unſacapfulneſi of the original act, is not the criteries der 
an action of treſpaſs and an action on the caſe, nor is it to be found in Lord Rayniond's repor 
the above caſe ; it is argumentatively denied by Forteſcue, ] in the inſtanees put by him in Straw ö 
report, and ex preſsly controverted by Blackſtone, J in Scott v. Shepherd, 2 Bl. Rep. YA 
Wilf. 499. and by De Grey, C. J. S. C. 2 Bl Rep. 899. 3 Wil. 41 1. in which laſt caſe ſors 
inſtances are put, where tr-/p3/s will lie for the conſequences of au act lawful in its commence 
and caſe for thofe where the original act was unlawful. The true and ſolid diſtindion is | 
dire and immediate injuries on the one hand, and mediate or conſequential on the other: and tre; 
never lay for the latter. Shapcott v. ws Ao 1 Ld. Raym. 187. Howard v. Bankes, 2 Jun 

Gates v. Baytey, 2 Wil. 313. Scott v. Sheyhe 
ubi ſupra. Morgan v. Hughes, 2 Term Rep. 225, Day v. Edwards, 5 Term Rep. 648. 30 
nac v. Roome, 6 Term Rep. 125. But, when we ſay that treſpaſs never lay for conſequential; 
ries, we thereby mean ſuch acts as conſ:quentially only become injurious ; not that conſequers 
damages can only be redreſſed in an action on the caſe. For where the act done is a direct in 
of the plaintiff's property in poſſeſſion, conſequential or remote, as well as immediate, dany 
— _ ” ſet forth in he e in treſpaſs vi et armis : as, that the defendant entered u 
the plaiftiff's ground, and deſtroyed his fences, by means vobereef the cattle of divers fr " 
#hither and conſumed the graſs. 3 Wooddel. 253. dats 10 LA: e 


M's: 


(8 7t is ſai) So # converſe, Savignze v. Roome, 6 Term Rep. 15. 
Haward v. An action on the caſe was brought for damaging a colliery of the glu 
1 3 tiff who obtained a verdict, and had an entire judgment on the three cout 
1114. in the declaration. It was objected. that two of the counts deſcribed 

treſpaſs vi et armis ; for-in them it was alleged, that the defendant cad 

great quantities of water to be conveyed through divers other collienai 

to that of the plaintiff; ” and that a count in treſpaſs cannot be joined! 

the ſame declaration with a count in an action on the caſe, The ca 

over ruled the objection, ſaying, © that the plaintiff in his declaration f 

„ ſcribed a fact, which might, at the trial, be proved to be either prop 

«© for an action of treſpaſs, or on the caſe, according to the enidend 
And it appears, that it was here proved at the trial to be the latter. | 

<<. it had been proved to be treſpaſs vi et armir, the plaintiff mult in 

l event have been nonſuited. Before the trial it ſtood indifferent, 
ther it would come out to be the one or the other. However, is 
.. ©, * nature of the thing, it muſt be a conſequential damage ; as the 20 6 
. plained; of was done on the defendant's own ſoil.” - 


deck e. . A. threw a lighted ſquid into a market-houſe, where a large concodt 
1 4-3 of people were aſſembled: the ſquib fell upon the ſtanding of B. | 


3 when it fell upon the ſtanding of C. C. took it up, threw it moo! 
+ + crowd; when it burſt, and put out the eye of D. The court of C. 
-"? - Blackflone, J. difſent.7 held, that treſpaſs lay againſt fl. at the fund! 
=... the new N and the new force given it by B. and C. not ben 
dae treſpaſs, but merely a continuation of the original force 
aft why A: 2 | a 5 
(14 An "ory Whether the action for an exceſſive diftreſs, ſhall be upon the Ratute, t * 
uon of treſpaſs; doe nvt depend merely upon the right to d train. If the things diftraived 3 


box. 2 to prevent injury to himſelf and bis wares, threw it acroſs the mark 


8 
* 11 3 
| TRESPASS. $75 
._-:nate value, ſo that the diſtreſs appears upon the face of the pleadings to be exceſs 
g doe vet ühhanding the diſtrainer had a clear right to diſtrain, treſpaſs may be brought. 
A the other hand, they are of arbitrary and unceriain value, the actiou mult be upon the ſta- 
1 Burr. 591. | 52 


if 4 man putcattle, which he has diſtrained damage.feaſant, into a pound Gimbare v. 
1-+ happens to be in another county; this does not make him atreſpaſſer, Ny 

; only ſubjeQs him to the penalty in the ſtatute of 1 & 2 P. & M. c. 12. 5 . 
A 5 muſt be certain, and an injury to the party, or not fo, at the 11 8 
„ the act is done. Treſpaſs therefore will not lie, except perhaps in 7 i 
rain caſes, for the arreſt; of privileged perſons; becauſe the allowing ar ** _ * 
wing of privilege is diſcretionary in the court, and it would be to 

le the nature of the act depend upon their ſubſequent judgment. So, 

| original taking of a ſhip as prize is not a treſpaſs at common law j and Dougl 594. 
vrefore a ſentence of the Admiralty, pronouncing a hip not to be prize, | 
| ot alter the nature of the original taking, ſo as to eatitle the captured 

Th > main tain treſpaſs in the common law courts. 8 


— OY — — 
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) Jn what Caſes an attion of Treſpaſs lies for an 
At which, alrhough it was in the fizft Jnuſtance 
lawful, hecomes afterwards a Trrſpals ab lnitio. 
[1 It har bees) Sed wide pre." | = : 

ls 1fy.S.) Dye v. Leatherdale, 3 Wilf. 20. 
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If goods are attached under proceſs of an inferior court, the officer can Reed v. 
legally continue in poſſeſſion of the defendant's houſe, or keep the Harriſon, 
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pods therein for a long or unreaſonable time; but mult remove them to a n 
e Pi kce of ſafe cuſtody; elſe he is a treſpaſſer ab initio, | bf | 
vi * 


Dy whom an 3 of Treſpaſs may de 
brought. | Pa 1 
( If adaugbter) In Bennett v. Alcott, Nh. Rep. 166. it is ſaid, that an action — 


” 
= 
+ 7o iy Hs. — OE Oe canon 


a—. 


he ** uching g man's daughter, by which he loſes her ferv.ce, is an action on the caſe ; but that, | 
ation ar ing to Lord C. Eaſt opiuion, Where the offence is accompanicd with an illegal entry of Ne 
er proj lber $ houſe, he has his election to bring either creſpaſs or cale, However, in Ld. Raymond 1 
l the authority referred to,) the diſtin&tians taken 3 to be, not between treſpaſs and caſe, | 1 

8 n diffcrent forms of treſpaſs and aſlault In Tullidge v Wade, 3 Will. 18, 19. the action was 

| 


Gals, and no entry of the houſe. 3 Wooddef. 245. note. 


— — — - - 
© 2 
4. 


ay a lies at the ſuit of a maſter for enticing away a ſervant from his 

uA ce. 

A huſband may maintain treſpaſs for an adulterous intercourſe with his * | 

force and violence being ſuppoſed in law ta accompany this atrocious 7 1 oY, | 
n | 


« _— ”_— 4" — — > 
1 - — » _w 


2, Where the iojury was done to Perſonal Property. _ . 


To entitle a man to bring treſpaſs, he muſt, at the time when the act TermReßg \ 
u done which conſtitutes the treſpaſs, Either, have the af poſſeſſion in * Per 
mel the thing, which is the object of the treſpaſs, or be muſt have a A Harft, J. 
Ave poſſeſſion, in reſpect of the right being veſted in him. Therefore + + 
lord may, before ſeizure, maintain treſpaſs for an eſtray or wreck, 

by a ſtranger. For the right is in the lord, and a conſirufive rofef — 4 

em reſpe& of the thing being within the manor of which he is lord. 7 8 
£Xecutor has the right immediately on the death. of the tellator, 4 
an. 
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fer, 12 Mod. 420. 453. 


mere nullity, Perkin v. Proctor, 2 Will. 382. and the caſes there cited. Hill v. Bateman, 4, 
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and the right draws after it a conflru#ive poſſeſſion. The probate 1 
5 ceremony z for, when paſſed, the executor does not derive his ripht un þ 
ue probate, but under the will; the probate is only evidence of hi 1 
and is neceſſary to enable him to ſue ;- but he may releaſe, rc. before 
bate. But there ſeems to be no inſtance where a'man, who has * 
right given to him, which, from reaſons of policy, is fo far made to 
late back as to avoid all meſne incumbrances, ſhall ve taken to have fu 
a . poſſeſſion as to bring treſpaſs far an act done before ſuch right \ 
YA given to him. Hence treſpaſs will not lie by the aſfgnees of 2 bar 
18 * rupt againſt a ſheriff for taking the goods of the. bankrupt in execute 
aſter an act of bankruptcy, and before the ifluing of the commiſko 
| notwithſtanding he fell them after the iſſuing of the commiſſion, 2 
after a proviſional aſfigament and notice from the provifional allignee n 

do ſell them. 0 | 
Blakey v. Where the vendor ſold goods by ſample to be delivered to the vendg 
Dinſdale, © within a month, and took earneſt, and within that time fent the goods h 
Cowp. 661. his ſervant to the vendee's houſe, where part being unloaded, the r 
were diſtrained for toll, the delivery was coraplete, ſo as to entitle: 
vendee to bring treſpaſs for the ſeizure, For here was an actual, not 
canſtruQive, poſſeſhon'; though, had part not been lodged in the vendee 
houſe, yet the delivery was complete as to all honeſt purpoſes, in relped 
of third perſons, the moment the vendor had delivered the goods to hi 
+ _ ſervant to carry them to the vendee. | 

Page 167 | f 
(s3 If ihe) In s late caſe it was holden, that this action is maintainable by the perſon who 


only in the enjoyment of the veſture of land, or other right, as that of digging and carryi 
_ turf and peat, provided it be a ſeparate and excluſive intereſt, Wilſon v. Magreth, 3 Bu 


(53 Tr has) The true reaſon is, that 7. S. has not the excluſive poſſeſſion; the poſſeſſion « 
the church being in the parſon: 1 Term Rep. 420. Rut, the poſſeſſion being in the parſor, | 
ſeems to follow, that this is the proper kind of action, where the parſon determines to ſue dd 
who has preached in bis church without his leave: for ſuch intruder, Lord Holt ſays, is a tret 


Wy, (D) For what Injuries to the Perſon an Aition 
1 ok Treſpaſs lies. 


169 
21 17 is in one) Vide ſapra 93. 
Page 170 | | | . 
(29 This dit This caſe of Truſcott v. Carpenter, upon which the compiler of this pitt 
of the work ſo confidently relies, ſeems ſcarcely reconcileable with later reſolutions. |t ſocud 25+ 
pear to be now ſettled, that where an inferior court aſlumes a juriſdiction, an adtion 4 
againſt the officer who executes the proceſs, becauſe the whole proceeding is cor au , 4093 


Str. 71. Shergold v. Holloway, Id 1002. 
171 : . a 
(59 But if) Not if A. be a peace: officer; for a peace officer may, upon a reaſonable charge of 
, arreſt a party without a ke ; nor will he be liable to an action, though it ſhould aker- 


felony 
roy appear that no felony has been committed. Samuel v. Payne, Doug). 459, But treſpals 1 
the 


oper form of action in fuch caſe againſt the party in conſequence, of whole ſuſpicions the it» 
reſt was made, Stonichoaſe-v, Elliott. 6 Term Rep. Ts. ä | | 
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163 But ja/ ire) 2 Hawk P* C. c. 13 5 1. Nr of ſuch a warrant, 
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kenaRted by 27 C. 2. e. 20. that in all caſes where any juſtice of the 

ö required or empowered by any ſtatute to iſſue a warrant of dif-_ 
be the levying of any penalty by any act of parliament now in force, 
vreafter to be made, or ſum of money thereby directed ta be paid, 

bs oßcer executing ſuch” warrant, if required, ſhall ſhew the ſame to 
te perſon whoſe goods and chattels are diſtrained, and ſhall ſuffer a 
an thereof to be taken“ bx | 


 Y 


FS 


n what Jnjuries to Perſonal property an 


*, wt TITTY” Ld * W 
* 


tion of Treſpaſs lies. 2 

* (5 be ſtif) Vide Mr. Hargrave's argument in the caſe of Sommerſet, a fa. ge wad 
4 ation Term Rep. 37 See alſo ſtat. 10. G 3, e. 18. 36 G. 3. c. 144. 

_ [x ) 3 8 


Ut] But in the court of Exchequer, Lord C. B. Bury, Montague, and Page, again 


e re ke. held, that where an officer, has-made a ſeizure, and there is an infor mat ion upon it, &c. 
le t & goes in favour of the party, who afterwards brings treſpaſs, the ſhewing theſe proceedings 
not cen! to excuſe the officer : it is competent to make out a probable canſe for his daing the 
ndee t Viv. Abr. tit. Evidence, (P. . 6.)—In GR 3 againſt cuſtam-houſe officers 

| mung goods, the onus probandi of non-payment ot t tes lies upon the defendants, 
yoo nv. Gordon, 2 Bl. Rep. 813. Henſhaw v, Pleaſance, Id. 1174. 


Vue) Ackwarth v. Kempe, Dougl. 40. S. P. 


Lor ki not competent to a perſon to try an abjection to a rate in an action Durrant v. 
| whafs againſt che officers who may diſtrain for the non-pay- 5 Rege, 
i of the rate; the proper mode of proceeding in ſuch cafe is by Rep. 380. 


ak _ | —_—_— 
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fo what Injuries to Real Prope ty an Action 
| of Treſpals lies. * | 


N.; 1 Will, 105. 8. O. 


bi the for- place ien de, E in a mis hne far tals Mare, tos. > 
the eave of the owner of the ſoil, Py if Norwich 


Page 179 


v. Swann, 
2 Bl, Rep. 1116, $ 
. er "The 23 d cannot be ſupported us a EF 3 on WV 
ru 0. » 20 common law right of towing upon navigable rivers 2 it can 22 by 
/, and kl v, Hebert, 3 erm/Rep,/253, : 
ab, 2, . 


AG if) Gundry v. Feltham, 1 Texra Rep. 334- 8. P. 5 
1 


I Be Bolt di. J In the caſe of Upton v. Dawkins, 3 Mod 97. Comb. 11. and Pecke v. 

14 ther. " Cite! 11 Car k. 286. in marg. it was holden, that treſpaſs would not lie for fiſhing in a 
| 75 HOG 6 thy caſc of the 1 ＋ of Orlord v. Richardſon, 4 Term Rep. 439 

Nr 8 treſp:(3, owe were coynts for fiſhing io the * 

4 aftien) Bu 

1 tins, * T th and in | 

Weed is not to b: preſumed, 

. 4 Burr, 4764. 


11 
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of 4 a Page 186 . wie; be 
OG. | 
party againſt whom the writ iſſued, it is ſufficient for the officer to give in eviden 
©... fieri facies without ſhewing a copy of the judgment: but, if the plaintiff be nut the party aganit 


x 
& 


Poph. 161. 


* (15 The plaintiff ) 5 Term Rep. 649, 


. : | | „ 1 \ . — ho 36-4 4 
Millen v. The defendant with a little dog chaſed the plaintiff's ſheep out of 1; 
Faudrye, ound, where they were treſpaſſing, and drove them off Ap labs, 

hey went into another man's ground, which had no hedge to divide i 


from the defendant's grounds, which were contiguous. The dog pur- unde. 
ſued. them into the other man's land, ſo next adjoining. The defendant, 1 
as ſoon as the ſheep were out of his own land, called in his dog, ang”. 
chid him. The owner. of the ſheep brought an action of treſpaſs for poltive e 
chaſing his ſheep; The court gave judgment, quod querens nil capiat The plain 
46. per billam ; being of opinion, that treſpaſs lay not in chat caſe ; for 
. - - - they held it to be an involuntary treſpaſa 3 whereas a treſpaſs that may not — a 
be juſtified ought to be done voluntary. They thought be might lawfully I e d th 
drive the ſheep out of his own land with his dog; and he did his bet Roome, 6 
endeavour to recall the dog, when they were driven out of it; but the 
| nature of the animal is ſuch, that he cannot be recalled and withdraw % The 
- == tuddenly and in an inftant, Therefore treſpaſs did not lie againſt him for . 
BETTE | | 465 
Beck withy 1 . 45 e ente ed into a cloſ belonging to the plaintiff 
| . u red in e belon : 
2 CO” where there wag no footpath, and adjoining. to his hack, with guns uy d 


2092, __ and'dogs ; and one of the dogs ran into the paddock, and killed a deer; 
this was conſidered as an intentional treſpaſs," and not as 'a mere inyolun- WM vs nc 
tary accident, if * 8 n 6 „ 2 

R | 1 

72 If a ſerif) And the law is the fame in eaſe of meſa preceſi. Lee v. Ganſel, Coup. l. 


F 


() Againſt whom an Attion of Treſpaſs may b.. 


(23 But.in a) The diſtinQion ſeems to be this—if the action in ſuch caſe 2 by the 
ce the wot of al 


whom the writ iſſued, but claim the goods by a prior execution or ſale that was fraudulcnc, chere, oul 
the officer muſt produce, not only the writ, but a copy of the judgment. For, in the firt cake, 
by proving that he took the goods in obedience to a writ iſſued againſt the plaintiff, he ha: proved 3 Fa 
himſelf guilty of no treſpaſs : but, in the other caſe, they are not the goods of the part» againlt 
whom the writ iſſued, and therefore the officer is not juſtified by the writ in taking then, unleſy 15 
be can bring the caſe within the 13 Eliz. for which purpoſe it is negeflary io ſhew a /ndgment. . 11 
wo a Bull. N. P, 234. N · 5 Burr. 2531. Doug. 41. 2 Bl. Rep. 1104, Mo | als 


Hi , O) Ot the pleadings in an Attion of Cu BW. = 
e 192 


(12 uri Rex v. Lookup, 3 Burr. 1901. 6. Br, P. C. 136, 


Y (r6 Butif } Hob. 199. | 55 
N Page ms. RES | | | 5 
$2621 14 bas been) + Dopglas v. Hall. 1 Will. 99. Barnes, 452. B. C. 


he, bewever) E. the authority in Barnes, | 
. (29 But, whatever). And this, even on a ſpecial demurer. 
man Y. Fowler, 1 Barnard, B. R. 423, White v. Shaw, 2 Will. 203. 


"a * | 4 
_— 5790 


The, plaintiff declared in treſpaſs with a quad cum, and then went on Dobs vv. 

v avother treſpaſs, which was introduced with a necnon de co quod, &. 2 | 

the verdict was pro quer. as to the laſt part, and pro def. as to the tre. 
under the guod cum. It was moved in arreſt of judgment, that the 

ole was but recital. Sed per cur.—We mult not extend that excep- 

=o, which has gove far enough already: the latter part is by way of 

pſtive charge, and the finding of the jury has cured it as to the firſt. 

The plaintiff muſt have judgment. 0 5 


li The oniſſn) Note; this act applies only to thoſe caſes that appear on the very face of the de- 
auntion to have been evidently intended to be actions of ?re/poſs ; not to thoſe caſes, where the 
{me of the declaration, and the memorandym is of ax atfien of treſpaſs en the caſe, Savignac v. 
Rogme, 6 Term Rep. 125, 


| Page 195 

lan The Quality) 2 Ld. Raym. 1007. 4 Burr. 2455. The true reaſon is, that the defen- 

int may be enabled to . juſtify. He cannot juſtify taking divers goods, uot particulariaed. 4 
bur. 1455, | 


Upon the authority of the preceding caſes, it was adjudged on a Chamber- 
kecial demurrer in treſpaſs for breaking and enteriog a houſe, damaging apo” a 
te goods and chattels, wrenching and forcing open the doors, c., that W. Aj 

. ng z Will. 292, 
| was not neceſſary to ſpecify the goods and chattels, or to ſtate the num- b 
ter of doors forced open. The eſſential matter of the action was the 
braking and entering of the houſe ;. every thing elſe way merely matter of 
gation, and therefore need not be ſpecified, 1 


Page 196 
{57 But if ) In an action of treſpaſs vi et am, (and that is the aRion we are now conſidering,) 
| at in no caſe be neceſſary to ſet forth a title in the declaration; nor does the caſe referied to 
nut ſuch a poſition, The point determined there was, that if the defendant plead liberwm 
un, it is not ſufficient for the plaintiff in his replication barely to traverſe the defendant's 
tide; be muſt ue w his own title. The author has confounded actions of treſpaſs vi et armis with 
ds of treſpaſs on the caſe. The doctrine advanced in the text, and the clauſe immediately pre- 
lng and ſubſequent to it, will be found to be applicable only to the latter ſpecies of actions 
: pug examination of the caſes will ſatisfy us, that the court had in view that ſpecies of 


liz For the) See upon this point, Bull. N. P. 86. Page 198 


Page 202 
[124 If twe) Smith v. Bouchier, 2 Str. 99,3. Ca. temp. Hardw. 62. 8. C. Middleton & Price 
Rt. 1184, 1 Wilf. 17. S. C. . Parſons v. Lloyd, 2 Bl. Rep. 845. Perkins v. Procter, 2 Will 
uus P. Cole v. Hindſon, 6 Term Rep. 234. 5 


lf, in treſpaſs for taking the goods of 4. B., an officer juſtify, that Cole v. 

wok them under a djfrmgas againſt C. B. (meaning the ſaid 4, B.] ade, 
b compel an appearance, averring that A. B. and C. B. are the fame ,, > 38H 
Fon, the plea is bad; for it does not ſtate that A. B. appeared in the . 
Ko, and omitted to plead the miſnomer in abatement, err 
if a defendant juſtify under a capias out of a baſe court, in an action Adama v. 

deb, and ſhew, that the plaint was levied, et taliter proceſſum ſuit, that: wie r 
* tfued; it is ſufficient, without ſhe wing that a ſummons iſſued "2 


re the capiar. | 

1J. 8, juſtify under a right to enter a common to dig for and carry Peppin v. 

I Lad and gravel for the repairs of a houſe, he mult allege, that the Shakeſpear, 
de vn out of repair, that he entered for the purpoſe of digging for *TermRep, _ 
d and 1 b for the neceſſary repairs of that houſe, 748. 


— 


| Urying away 
{Wat the materials were for that purpoſe. 
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+" Gatesy. ln treſpaſs for taking eattle, and keeping them ſo cloſely in pound, that 
55 af them died, the defendant pleaded firſt the general iſſoe to th 
, whole ; and then juſtified the taking and impounding them 
. fealant 5 the plaintiff replied de infuria preprid, and thereupon iſſue wa 
hy” joined: - The” jury found for the plaintiff on the firſt iſſue, and for the 
defendant on the juſtification. But it was ruled, that judgment tho 
be entered up for the defendant; for the juſtification was an anſver i 
the whole treſpaſs, viz. the taking and impounding ; the dying of the 
beaſt being merely matter of aggravation : and if the plaintiff would bat 
a inſiſted upon the abuſe of the diſtreſs, he ought to have ſtated it in hi 
ES replication. „5 e 
+ >+ Fiſherwood* In treſpaſs for taking and carrying away the plaintiff's halter and cos. 
| 4 v.Concahen yerting the ſame to the defendant's the defendant pleaded the geben 
„ HEE ©: 3;flue, and juſtißed under a preſeriptive right to diſtrain for toll, ad 
in g Term Was found for him; but on the general iſſue the plaintiff had a verdid. 
7* Rey. 297. A motion was made to enter up judgment for the plaintiff, notwithſtand. 
yer. ing the defendant had proved his juſtification; becauſe it did not core 
M gorge the whole treſpaſs, namely, the converſion. But the court beld, that 
WE 8 P. ' as the defendant's plea had fully anſwered the giſt of the action, which 
us the taking, the converſion being only aggravation, it became neceſlary 
| © for the plaintiff to reply, that the defendant afterwards converted, 59. i 
* and thereby became a treſpaſſer ab initio. 
Taylor v. So, in treſpaſs for breaking and entering the plaintiff's houſe, and ex 
Cole,  pelling him therefrom, the defendant need only juſtify the breaking and 
lem | entering; if the plaintiff would take advantage of the expulſion, he muf 
e 39% new afbgn it. J 
Biſey vi. In treſpaſs. for taking and detaining the plaintiff”s cattle at Teddugm 
* + Parkhuit, the defendant juſtified taking them damage-feaſant at King fon, and that be 
«+ a N drove them to Teddington, and impounded them there, It was objeded 
% 90. on demurrer, that the juſtification was local, and therefore the defendatt 
5 ought to have traverſed the place in the declaration. Sed nos allecatur; 7 
T —for when the defendant ſays, he drove them to. Teddington, and in- 
G pounded them there, they agree in the place; for if che defendant bad 
pot a right to take them, he was a treſpaſſer at Teddington, 


| N | 1, In the Genel. 


ce. Ii in treſpaſs for taking a gelding (or ot>-;- chattel) the defendant flat. 
Armſttong; that the place where is 100 . chat J. 8: is ſeiſed thereof in let 

E. 11 G. 2, N . 8 k the pelding 

C. B. Bulli. 20d that he as bis ſervant; and by his 'expreſs orders, too * 

N. P. 93. (or other chattel) damage - feaſant, the plaintiff cannot reply de 

'* ſod-proprid- ob/que tali cauſd, for that would put in iſſue three or oY 

things; but he muſt traverſe one ching in particular. 


2. Of making a new Aſſignment. 


._ Bull. N. F. Ia order to avoid a new aſſignment; it is the practice to _— 

* 7 TD couges ia che declaration, The firſt charges ad injury done to'the » 

. Rep. 48. and taking the gods there 1 thats "in ite pathre local, and wy 
X proved where laid. Then the-Teafotly' and almof>*the'ooly one, for 

ding the ſecond count, is, to avoid the locality ; it is for _— 


w 2 23 = -*> 


4 
9 — * " ut 


7 
| . 
"| 
* ; pA wk 


| . That is of g f 9 
n Tan be proved w de fy 
e where there is a ſpecial. plea. And 
* becal plea, the plaintiff may be driven to a new aſſigument, he 
„ ide matter 
ud £ 
90 — | N 
c et the Evidence in an Action of Treſpaſs. 1 
| : | ge 215 
ha (15 If ation) Fide ſupra, Val. 2. pag- 181 & 2, | : 
* aft 8. C. 2 Burr. 665. 3 
* (17 4 aftjon of treſpaſe) S. C. 2 Burr Page 218 
ich (35 4 licence cannot) 2 Term Rep. 168. | | 
did. | | 
See alſo 283. 2 Bl. Rep. 1354- . 
Wir! (40 4nd without) Dousl. 283. 2 ep. 135 ths. ah 
m 5 f an adus) But the huſband's conſent goes not in mitigation of damages, but in bar of the 
n Wan. Veleati non fit injuria. | | 
hich 4 
{ary — 
9, 
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HE right of the courts to grant a new trial in queſtions of tort on Goldſmith 


ny, account of exceſhve damages, that is, to proteR a defendant from 2 
* he injuſlice of a jury, has been aſſerted in a late caſe by the court of Ex- Anſtr, 808. 
-ndant 22208 

_ 8 : 

4 in- (A) Of a Trial by the Couzt. 


2. Upon Inſpection. 


Dial by inſpection, or examination, is, when for the greater di- 3 Bl. 
io of a cauſe, in ſome point or iſſue, being either the principal * Comm. 
x wlng collaterally out of it, but being evidently the object of ſenſe, 33" 
de judges of the court, upon the teſtimony of their own ſenſes, ſhall de- 
Ke the point in diſpute. For, where the affirmative or negative of a 
non 18 matter of ſuch obvious determination, it is not thought ne- 

to ſummen a jury to decide it, who are properly called in to inform 
conſcience of the court in reſpect of dubjous facts j and therefore when 
and, from its nature, muſt be evident to the court, either from ocular 
"*rnRUuon or other irrefragable proof, there, the law departs from its 
n 2 the verdict of twelye men, and relies on the judgment of the 


Ir man be found by a jury an idiot a nativitate, he may come in perſon 9 Rep. 30. 


ſert don the Chancery before the chancellour, or be brough 
4 : | ght there by his 

be — u 19 be inſpected and examined, whether idiot or not: and if, 

w new and enquiry, it appears he is not ſo, the verdict of the 


ws. all the proceedingy thereon, are utterly void, and inſtantly of 
Upon 


F--4 
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Crq, Eli. Upon a writ of error from an inferior coutt, that of Lyn, the 

227. aſſigned was, that the judgment was given on a Sunday, it appearin / 
be on 26th February, 26 Elz. and upon inſpection of the almanacts | 
that year it was found, that the 26th-of February. in that year actual 5 
on a Sunday : this was held to be a ſufficient trial, and that a trial ” 
was not neceſſary, although it was an error in fact; and ſo the jud — 
was reverſed. | 5 


582 


(B) Of a Trial by a Record. 


6 Rep. 53. Incaſe of an alien, whether alien friend, or enemy, ſhall be wiel! 

38Bl. Comm. the league or treaty between his ſovereign: and our's, for every league 
331. _ treaty is of record. 1 

9 Rep. 37. So, whether a manor be held in ancient demeſac or not, ſhall be tr 

| by the record of domeſday in the king's Exchequer. 


hh 2 — 


(C) Ofa Trial by a Cextificate. 


 3Bl.Comm. HE trial by certificate is allowed in ſuch caſes, where the endete 
333» of the perſon certifying is the only proper criterion of the point 
_ diſpute. For, when the fact in queſtion lies out of the province of i 
court, the judges muſt rely on the folema averment or information « 
| po in ſuch a ſtation, as affords them the moſt. clear and compete 
nowledge of the truth. As therefore ſuch evidence (if given to a jun 
muſt have been concluſive, the law, to ſave trouble and circuity, perm 
- the fa& to be determined upon ſuch certificate merely. 
Page 227 EE x | 1 | 
(13 Ja queſtion) Beſides, it would be highly improper to refer the trial of a queſtion of ſpeci 
baſtardy to the ordinary; whe, whether the child be born before or after marriage, will be ſure t 
certify him legitimate. ; | 


f 


3Bl. Comm. Ability of a clerk preſented, admiſſion, inſtitulion, and deprivation, of 
2 lugt 622 2 Clerk, ſhall be tried by certificate from the ordinary or metropolitan, | 
cog 8 0. cauſe of theſe he is the moſt competent judge . but induction ſhall be tne 
258. 2 Roll. by a jury, becauſe it is a matter of publick notoriety, and is likewiſe the 
Abr. 583. corporal inveſtiture of the temporal profits. Reſignation of a benefice u 
&c.Dy.229. be tried in either way z but it ſeems moſt properly to fall within the bildoß 
cognizance. | 19 | loa 
Page 228 ; 
, (191 « gueſiion) 4 Burr. 22. 48. 


Co. Lit 54. In ſome caſes, the certificate of the ſheriffs of London ſhall be « fu 
8 3 Bl trial: as, if the iſſue be, whether the defendant be a citizen of 
7 T4 or à foreigner, in caſe of privilege pleaded to be ſued only in the cf 
| courts. Of a nature ſomewhat ſimilar to which is the trial of | 
the gniverſity, when the chancellour claims cognizance of the caule, | 
cauſe one of the parties is a privileged perſon. In this caſe, the chaten. 
confirmed by act of parliament, direct the trial of the queſtion, ueber 
a privileged perſon or no, to be determined by the certificate and _ 
tion of the chancellour under ſeal ; to which it hath alſo been uſul 
add an affidavit of the fact: but, if the parties be at iſſue between en 
ſlves, whether A. is a member of the uniyerlity or no, on f plea of Fr 


* * 
V. 
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bee, the trial ſhall be then by jury, and not by the chancellour's certifi- 
ate: becauſe the charters direct only that the privilege be allowed on the 
tancellour's certificate, when the claim of cognizance is made by him, 
ind not where the defendant himſelf pleads the privilege : ſo that this muſt 
t left to the ordinary courſe of determination, | | 

If, in order to avoid an outlawry, or the ke, it was alleged, that the 9 Rep. 31. 
fendant was in priſon, ultra mare, at Bourdeaux, or, in the ſervice of Co. Litt. 74» 
the mayor of Bourdeaux, this ſhould have been tried by the certificate of Sa 
de mayor; and the like of the captain of Calais. But, when this was 2 
ky, thoſe towns were under the dominion of the crown of England. 
And, therefore, by a parity of reaſon, it ſhould now hold, that in milar 
aſs, ariſing at Jamaica or Barbadoes, the trial ſhould be by certificate 
from the governor of thoſe iſlands. | > | 
The certificate of the queen's meſſenger, ſent to ſummon home a Dy. 196-4. 
peereſs.of the realm, was formerly held a ſufficient trial of the contempt in 
refulng to obey ſuch ſummons. | | | 
f there be any queſtion reſpecting the practice of the courts in Wales, 2 


o 


t hall be determined by certificate from the judges there. Gro, Biz. - 
So, the courts will inform themſelves whether a highway (indiQed) is N = 


i repair, by certificate from the juſtices of the peace. _ _ Mawbey- 
Nite oe wh 6 Term. 
8; YR "PEE Rep. 619. ö 
(E) Of a Tzial at Baz. | | 
| Page 231 
uit uh) 1 Term Rep. 363. 
Page 233 


lig If the venue) The conrt may order it in this caſe, if the jurors conſent to waive their pri- 
nge 28 citizens, 2 Will, 136, or the parties conſent to have the cauſe tried by a Middleſex jury, 


Dow). 438. | 
75 FIT | Page 233 
(32 4'r;cl) Yide Doug. 437. S. ace. F 


(33 4 m:tion) 2 Salk, 649, *. 


ut i grn'ral H. Bl. 206. | 


(G) Of Notice of Trial. 1 
Although the venue be laid in London, and the defendant be arreſted TH how. 


bere, yet, if his reſidence be above forty miles from town, the notice 1203. 


tqured by the ſtatute and the practice of the court muſt be given. Dougl. v. 
| Ray, 4 Term Rep. $52. 


du, if one of ſeveral defendants reſide within forty miles of London, Per Ab- 


2 8 hurſt, » 
$ 2 notice 1s not neceſſary. 4Term 
Where iſſue is joined early enough in a term, notice of trial muſt be 3 * 
Nen in the ſame term. | v. Payne, 
| „H. Bl. 65. 


9 
VO N ber) Hayley v. Riley, Dougl. 91-2. 

(13 Notice) 2 str. 1119. Freen v. Giffard, 8. P 
i Tidd's Pr. 402 | 


Randall. 


| : Although 


Page 236 | 
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Tfeld v. Althouph the plaintiff has undertaken p nl Y to proceeg a 
Weeks. at the nn 2 70 the defendant is 2 CE Mey 
_ = pared with witneſſes, &:. without having had notice of trial. Nor u 
„ he be allowed the coſts of ſuch attendance and preparation, though heg 
tain judgment as in caſe of a nonſuit, on account of the plant”, . 

proceeding to trial. 


(ig Notize of ) Goodright v. Hoblin. Tidd's Pr. 491, 


Reg, gen. Where, ſhort notice of trial is to be _—_— in country cauſes, it is 
3 rule of the court of King's Bench, that ſach notice ſhall be given atle 
Pr. 490. four days before the commiſſion- day, one day excluſive, and the other 
incluſive. But in town cauſes, two days notice ſeems ſufficient in fy 

caſe ; but it is uſual to give as much more as the time will admit, 

Sunday is to be accounted a day in theſe notices, unleſs it be the day 

which the notice is given. 


* * 8 — WY 
LAY — — 


* mm . 


) Ot putting off. a Trial, 


1 
9 It is @ general) Imp. K. B. 313. | 
| KB Tidd's Pr. Where there is no cauſe of ſuſpicion, the affidavit to put off the tri | 
_ 500. 3Burr. account of the abſence of a material witneſs is ſufficient in the common fon 


„ Ran: namely, that the perſon abſent is a material witneſs, without whoſe tel 


436. mony the defendant cannot ſafely proceed to trial ; that he has endearourt 

Vuithout effect, to get him /ubpena'd, but that he is in hopes of procun 

his future attendance. But, if there be any cauſe of ſuſpicion, the cou 

#5 eb ſhould be ſatisſied from circumſtances, firſt, that the perſon abſents 

material witneſs ; ſecondly, that the party applying has not been gui 

any laches or negle& ; and thirdly, that he is in reaſonable expedatond 

being able to procure his attendance at ſome future time, 

e e The illneſs of the defendant's attorney, and the publication of a pap 

$12.4 Term with intent to influence the jury, have been admitted as cauſes for put 
Rep. 285, off the trial. A 


. 


(L) Of granting a new Trial. 
e 2 
Pag h —_ In 11 Mod. 119. it is ſaid that Lord Holt cited a caſe in Edward 3d.'s time, mae 


. | A -— was granted, becauſe a great lord concerned in the cauſe fat upon the bench ut 
| . ir * 


=_ Ves. 28-9. If an iſſue be directed by a court of equity, the motion for a nev © 
—_— - muſt be made before that juriſdiction. t in that caſe, it is vot, l 
| law, to ſet aſide the verdict; for a court of equity frequently grants 
1 trial without ſetting aſide the verdict; which is of great conſequent 
1 the parties ; for then it may be given in evidence, though bot cond 
14 either party being at liberty to ſhew on what grounds it was 


"ax -.(5 The proper) This rule holds in criminal, as well as civil, qſes: though in eſther * 
pear to the court at any time before judgment, that injuſtice Þ -dl done by the rene, 
will interpoſe, and grant a new trial, Rex v. Holt, 5 Term Rep. 436. Rex v. Gough, 
797. Birt v. Bathow, Id. 171. (12 


* 
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2 f 
(10 Au if Regularly, the motion for a new trial ſhould precede the motion in arreſt of 
meat, 1 334. but the diſcuſſion of the latter motion may precede that of the former, 
Phe reaſon affigned in the text. 6 Term Rep. 627. : | 


(12 if duct) 4 Term Rep. $53. 
(15 But 4 motion } 4 Burr. 1985. 
(1g But if the) Rex v. Holt, 5. Term Rep. 438. 


(10 The Report) Ca, Temp. Hard w. 23. | 

t 242 : 1 5 
1 4e] Collier v. Morris, M. 1735. Bull. N. P. 326. Cap. Crabb's cafe, 23 G. 2. ibid. 
p. kerne's caſe, Hil. 2) and 28 Car. 2. ibid. contra, 80, in an action of treſpaſs and falſe 
mprivument brought in the King's Bench againſt Mr. Leroux, a magiſtrate, and two others, 
ho were conſtables; the two latter were =cquitted, and there was a verdict againſt Leroux for 
by which the court ſet aſide, and they granted a new trial as to him; and upon the ſecond 
wal there was a verdict in his favour, 6 Term Rep- 625. So, in an indictment for a miſdemea- 
xr, where ſome of the defendants are acquitted, and me convicted, a new trial may be grant- 
d 45 tothoſe convicted, Rex v. Mawbey, 6 Term Rep. 619. 


Where a new trial is granted, and nothing is ſaid io the rule concerning Maſon v. 
te coſts of the fir{t, although the ſame party ſucceed on the ſecond trial, De 
» hall not have the coſts of the ſirſt. 3. . 


bred v. Nutt, B. R. M 23 8 33 and Hankey v. Smith, 3 Term Rep. 507. 


(17 It beivg) Rex v. Lord Fitzwater, 2 Lev. 139. 1 Freem. 414 8. C. Fofler v. Hawden, 
Lev. 205, Fry v. Hardy, Sir T. Jon. 83. Philips v. Fowler, Baines, 44rt. Com. Rep. 525. 
x. Reg, 409. Andr. 383. 8. C. S, P. In Parr v. Seames, Barnes, 438., the court would 
admitted affidavits of the jurors themſelves to ſubſtantiate the fact. Bur in Vaſſie v. Dela- 
Term Rep. 11., the court refuſed to receive them, Et wide Pryor v. Powers, 1 Keb. 811. 


18 41 the) Rice v. Shuts, 2 Bl. Rep. 698. 8. P. 


G3 bill.) 2 Burr. 1216. 1 Bl. Rep. 216. 8. C. Tindal v. Brown, 1 Term Rep. 


' | Page 2 3 
(33 But upon) The court will grant any number of trials in the ſame action, if the verdic 
unt law, Tiadal v. Brown, x Term Rep. 171. 8 


(15 4 nw) But he may ſet a verdict aſide for irregularity. Rex v. Peters, 1 Burr. 372. 
bel v. Hill, 1 Str. 499. | | 


(37 But it) 1 Burr. 395, 
$8 4 it ) 1 Ver, 28. 


A new trial will rarely, if ever, be granted after a trial at bar in a writ Ty ſſen v. 

nght : the law has made this concluſive : and as the practice of grant- * 

bew trials has been chiefly taken uP ſince the diſuſe of attaints, and it 941. Fe 
u 


Fetty clear, that no attaint lay in ſuch caſe, this has been argued as an 
uonal objeQion, 


en : . 
pot) U 3 On account of a Defe or Miſtake of the Judge before whom the 
rants 4 Clauſe was tried. e 


lf the ſuppoſed miſdireQion be a technical objection in point of law, Edmonſon 


Tay Juſtice be done, or, generally, if the merits haye been fairly Y Moe, 
uly wried, a new trial will not be granted; for the application is to MA. 


diſcretion of th 
You. VII tne court, 


S 8 4. Og 


at 2 $60 At: ft Leer vole I Edo Io ot tt . 


——ä——j — — 
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| jndges who refuſed the new trial in the caſe of Duberley v. Gunning, namely, that in ca 
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« ſ 


4. On account of a Defe&, Miſtake, or Fault of the Jury 
| | the Cauſe was tried. Jury by view 
eri It is a general rule, that if the judge of iff prive directs a jury on 
Ca. Temp. point of law, and they think fit obſtinately to find a verdict cost 
Haidw. 26. to his direction, that is ſufficient ground for granting a new trial; and wk 
the judge, upon a doubt of law, direQs the jury to bring in the mat 
ſpecially, and they find a general verdict, that alſo is a ſufficient found:s; 
for a new trial. But to thoſe general rules there are ſome limitation 
clear as the rules themſelves: one is, that if the judge ſhould direg 
jury plainly and certainly wrong in point of law, and the jury ſhould f 
contrary to his opinion. and it ſhould appear to the ſuperior court, und 
whoſe direction all trials at nf prius are (Salk. 643.) that the judge 1 
undoubtedly miſtaken ; the court would not grant a new trial, becadk 
would be putting the parties to trouble to no purpoſe ; and if the ne 
judge ſhould direct the jury in like manner, and they find accordingly, the 
muſt be a new trial for miſdirection. Another limitation is, that if i 
pear upon the record before the court, that it is impoſſible that the defe 
ant ſhould have judgment by reaſon of his bad plea, though the wer 
were found for him, the court would not grant a new trial. But then the 
things muſt appear very clearly, and it muſt be where every thing appea 
on the record that can poſhbly ariſe upon the trial; for if all the mater 
; not appear, and the verdi& may poſſibly prejudice the defendant in point 
- Jaw, the court ought in juſtice to grant a new trial, | 
Page 246 
(51 If there) In a late caſe Groſe, J. faid, he remembered a caſe tried ſome years ago at 
tol, where a new trial was granted as to one iſſue out of ſeveral which had been found againlt 
evidence. 6 Term Rep. 625. ; 


(65 In an ation) In a late caſe where the jury found a verdict for the plaintiff upon 25 
ſumption contrary to evidence, the court refuſed to grant a new trial, becauſe the plaintif 
entitled to recover in conſcience and equity. Wilkinſon v. Payne, 4 Term Rep. 468. 


(62 A new) 1 Burr. 11. 8 C. 


(69 Upon a morizn) 2 Burr. 664. S. C Marſh v. Bower, 2 Bl. Rep. 851. 8. P. 
Page 247 

(73 In another) 1 Burr. 390. S. C. 

(76 In another) Anon. 1 Wilf 22. Hinkey v. Trotman, 1 Bl. Rep. 18. P and Smith 
Parkhurſt, 2 Str. 11056. It is well obſerved by th: late judicious editor of Sir John Strange 
Keports, that a« the diſtinction between a verdict againſt evidence and againſt very weak crider 
muſt in many iaſtances appear ſcarcely perceptible, and the granting of new trials 1s entir 
diſcretionary- in the courts, it rather ſeems, as if the ſeveral caſes upon the ſubject warrant 3 
concluſion, that the courts will graut 4 new trial where the verdict is mansfe/tly againſt the wei 
of evidence, although ſome proof has been adduced on the other (ide ; provided injuſtice Lern 
to have been done by the verdiQ, aud the cauſe is of ſufficient value, Vide Berks . M.ſon, 54 
264. Norris v. Freeman, 3 Will. 39. 
Page 248 

(80 In an aftion) Maurice v. Brecknock, Doug. 509. 8. p. 


(85 Upon the) Markham v. Middleton, 2 Stg. 1259 8. P. 
age 24 ; 
(88 eh ation) Vide 2 Will. 249. 
Page 250 4 
(91 nan) 1 Burr. 699. S. C. In a late caſe of this |:ind, the court of King's Bench. ches 
Buller, J tgfuſed to grant a new trial on account of the exceſſi veneſs of the damages, chou g | 
conduct of che huſband appeared in the moſt unfavourable light. Duberlcy v. Gunning: 4 * | 
Rep. bsi. How ver, iu a ſubſ:queut caſe, in which the cafe of Dubericy v. Gunning v3? pr 
upon the court as eſtabliſhing the poſition alluded to in the text, and certainly advanced /f 


tot, Where there is no certain rule by which the damages can be aſcertained, the court oo 
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| 
| ; 
trial on the d of exceſſive damages—Lord Kenyon is r to ſay, © It 

Pri bs reimbered, that although the caſe of Duberley v. 9 3 aſter a very | 
« full diſcuſſion of the ſubject, the court were no? unanim:us in the determination. But, whether 
« rightly or no! decided, that is a caſe 8 and cannot govern the preſent” The then pre- 
Lot caſe was an action for an aſſault and battery, in which the court granted a new trial on ac- 
count of the largeneſs of the damages, Jones v. Sparrow, 5 Term Rep. 257. Ina caſe of the 
ime nature With that of Jones v. Sparrow, Lord Mansfield ſaid, There is no doubt but the 
1 conrt have the power of taking the opibion of a ſecond jury where the damages are exceſſive. 
« But all theſe queſtions depend upon their own circumſtances, on which the court will exerciſe 
« their diſcretion.” Ducker v. Wood, 1 Term Rep. 277. In that caſe the new trial was refuſed, 
ud ſo it was by the ſame court in Benſen v. Frederick, 3 Burr. 1845.; and by the court of 
Common Pleas in Leith v. Pope, 2 Bl. Rep. 184.; but in both thoſe caſes the courts ſaid, they 
had the power of granting a new trial where the damages given appeared to be greatly diſpro- 
portionate to the injury received. And in the caſe of Hurry v. Watſon, Tr. 27 G. 3. C. B. 
where 30001. had been given in an action for a malicious proſecution, the court (on a motion to 
{+ ade the verdid for exceſſive damages) ſaid, they had S power of granting a new tiial; and 


ge) they would have exerciſed it in that caſe, if the plaintiff had not agreed to accept 15col. In a 
caule ale where the court of Common Pleas refuſed to grant a new trial on this account, though the 
e de chef Juſtice ſaid, “ there was not one ſingle cafe (that was law) in all the books to be found 


s where the court had granted a new trial for exceſſive damages in actions for ort:; he added, 


{ it ye deſire to be underſtood, that this court does not ſay, or lay down any rule that there can 
We er happen a cꝛſe of ſuch exceſſive damages in tort, where the court may net — 4 a new trial: 

* « hut in that caſe the damages muſt be monſtrous and enormous indeed, and ſuch us all mankind a 
verd 


% muſt be ready to exclaim againſt at firſt bluſh.” Beardmore v. Carrington, 2 Will. 244. The 
wncefion here made is indeed guarded and confined to extreme caſes : but when we recolle& at 
what time, upon what occaſion, and by whom it was made, it leaves little room to doubt of the 
power of the courts to interpoſe in correcting the extravagance of juries. The learned judge, 
keningly provoked to feel himſelf obliged to acknowledge the neceſſity, and therefore the le- 
ality of ſuch a power, (for he ſeems to reſt the legality upon the neceſlity,) anxiouſly endeavours, 
by nay of revenge, to reſtrain and cramp the exerciſe of it. The damages muſt be enormous, 
pare than exceſſive, to warrant the interpoſition of the court: and this muſt he apparent, not. 
tothe judges, but to all mankind. The judgment of the court muſt be authorized by the cry of 
the multitude ! judicial diſcretion muſt be guided by popular opinion! The law upon this point 
kems rather more diſtinctly as well as more temperately ſtated by De Grey, Ch. J. in the caſe 
of Sharpe v. Brice —“ It has never been laid down,” ſays he, that the court will not grant a 
* dev trial for exceſſive damages in any caſe of /ore. It was held, fo long ago as in Comb. 357. 
* that the jury have not a deſpotick power in ſuch actions. The utmoſt that can be ſaid is, and 
very truly, that the ſame rule does not prevail upon queſtions of tort, as of contract. In con- 
* tratt, the meaſure of damages is *generally matter of account, and the damages given may be 
*demonſtrated to be right or wrong. But in rorts, a greater latitude is allowed to the jury ; and 
* the damages muſt be exceſſive and outrageous to require or warrant a new trial.“ a Bl. Rep. 
$2. We cannot help taking notice, that in ſeveral caſes where the judges have admitted that a 
nul may be granted for exceſſive damages, they have added words of amplification : this we 
uceive, in propriety of language, to be uuncceſſary; for, as far as we recollect, exceſſive is 
tier predicated of any ſubject, but to denote its extraordinary intenſeneſs. Thus Milton 
but with exceſſive bright,” 
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92 1s an) 2 Will. 160. 8. C. See Huckle v. Money, 2 Wilf. 205. Redſhaw v. Brooke, Id. 405? 
J Grant, 14. 252, Bruce v. Rawlins, 3 Wil, 61. where a new trial was refuſed, on the | 
Vaud that the damages were uot exceſſive. | 


a 


A new trial being moved for upon an affidavit by the defendant's at- Aylet v. 
ney, of a confeſhon of a juryman to him, that the jury drew lots which 22 Bl. 
if them ſhould determine the verdict, it was refuſed ; and the court («) Vaſſic v. 
a, that there being no affidavit by the jurymen, or any other that was Delaval, 
aut of the tranſaction, this was too looſe and ſlight a ſuggeſtion. 1TerwRep, 


er. in a late caſe (a), the court refuſed to receive the affidavit of . H *4 


i * Ke jurymen themſelyes to ſubſtantiate ſuch a fad. 3 
00! | g BED 1 Keb. 811. 
— A deu trial has been refuſed upon a ſubſequent declaration by the Clark „ 
na © vhere the verdict given has been according to the real merits of the 2 
We ls. | ; 2 51, 


Fo Ss 2 In 803. 


65 BL TRIAL. 


Aubert . Jn an action for the non-performance of a contract in not del 
3 100 caſks of good Ruſſia tallow, which was tried before Lord Lougltorny 
27 O. z. at the ſittings after laſt term at Guildhall, a verdict was given for the ; 
1 fendants. Adair, Serj. moved for a rule to ſhew cauſe why there don 
not be a new trial. The ground upon which he moved it was, thy 
converſation had paſſed after the judge bad ſummed up the enidence 0 
tween one of the jury and one Cartwright the laſt witneſs, in wich 
material piece of evidence had been diſcloſed : that this converſation 
not heard by the plaintiffs, and therefore they had not an opportunity 
controyert what the witneſs faid : that if they had, they could hare & 
rectly contradicted it. He then offered affidayits to induce the court 
believe that the jury had founded their verdict upon this evidence. 
circurnſtances of the caſe were theſe: the plaintiffs had contradted wy; 
the defendants for 100 caſks of good Riſia talfow ; fifty of theſe had hey 
| delivered and accepted, but the plaintiffs refuſed to accept the rel}, 
Y Jeging that it was of an inferior quality. Before the action was 
menced, a propoſal for an accommodation was made, by the defenda 
_ paying to the plantiffs 35. per cavt., which was the difference between f 
| price tallow then ſold for, and the price for which the plaintiffs had « 
tracted. But this propoſal was not acceded to, and it was reſpecting t 
that the converſation paſſed upon which this motion was grounded, ( 
of the jury aſked the witneſs Cartwright, why it was not agreed to. 
anſwer was, becauſe the plaintiffs wanted to Lule the matter in diſputel 
caſks of 4 cut. inſtead of 7 cot. Lord L., after reporting the ehidend 
ſaid, that this was a new ground for an application, and ſuch an one 1 
much doubted whether the court ought to encourage. From the (iz 
of the witneſſes at Guildball, converſations mult frequently paſs bety 
them and the jury, and it was impoſſible but ſuch converſations 
ſometimes eſcape the court: that if new trials were to be granted wel 
ſuggeſtions of this kind, cauſes would never be finally ſettled: that 
queſtion here put was, he thought, an idle one, and that no infere 
could be drawn from it to affect the deciſion of the jury. The quel 
which he left to the jury was, whether this was good merchantadlet 
low, or not: no fraud was pretended on either fide : both parties wi 
to act right: the ſcale of evidence was nearly equal, different opini 
having been given on each fide of the ſamples of tallow, which the 
fendants had produced. This queſtion, why the parties did not fe 
the matter, could not poſſibly apply to that. Beſides, the jury bas 
the courſe of the trial calculated that the caſes were above 7 cwt., 10 
this anſwer could not poſſibly have any influence with them. 


+ exp eo Japon tas 28 — 


Page 251 EY 
K 05 4 the) That a miſtake in conduding a cauſe, is no g ound for a new trial, ſee Ve 
v. Hankey, 2 Term Rep. 110. Speng v. Hug. 2 B. Rep, 802. 


Broadhead But the diſcovery of new evidence by an attorney of an executd 
v. Marſhall, ſendant then abſent from Bngland, though in the aQual cullody of th 
A Bl. Rep. torney himſelf, but not known by him fo to be, hath been admitted 
__ ſufficient ground for a new trial. . 
Tuner d. Although an objection to the competency of a witnels diſcovered 
Pearve, the trial, is not, of itſelf, a ſufficient ground for grantiog à ov © 
2 | ermRep, yet it niay have ſome weight with the court where the party afp 
417, Pears to have merits, | | | 


[fit appear that the witneſſes, upon whoſe teſtimony the former ver- — v 
* was given, were ſuborned, the court will grant a new trial. 3 . 
| 1971. 
| | I Page 252 
(114 7s) Giſt v. Maſon, 1 Term Rep. 84. 
: Page 253 


(127 Lad in) 1 Bl. Rep. 345. S. C. 
8. Ina Penal Action. 


But 2 new trial will be granted in a penal action even after a verdi& Wilſon v. 


the defendant, if ſuch verdict has proceeded upon the miſtake of the Res, 


2 753 
Calcraft v. Gibbs, 5 Term Rep. 19. 

Page 255 
[13 4 new) Sed wid: cantra Rex v. Fiancis, 2 Term Rep. 484. 


— 


—— — — 9 


T ROVER. . 


As the plaintif in this action does nq; complain of the taking, but of 
| converſion ; as he admus that the defendant may have come lawfully 
he goods in queſtion, it is immaterial by what means he alleges that 
ſton to have been acquired. No doubt, from the name of the action, 
ſurgiſe in the declaration moſt uſually was, as it ſtill is, that the de- 
ant obtained the poſſeſhon by finding. "The giſt of this action is the 
rerſion vf a chattel, the property of the plaintiff, of which he had, or 
leak was entitled to, the poſſeſſion, at the time it came to the hands 
the defendant. As the plaintiff inſiſts upon his right of property in the 
rg in queſtion, he muſt complain of the defendant's act as forttous ; but 
e complains of a tort, he muſt ſhew a poſſeſſory right ip himſelf at the 
| that tort was committed; for no one can complain. of a tort, who has 
title to the poſſeſſion, It is obvious, therefore, that a reverſion- 
or expeRant intereſt will not ſupport the action, though either a 
eral or a ſpeciat property will be ſufficient: for, if the intereſt be 
re or expeCtant, there can be no immediate right to the poſſeſſion; 
i (ſpecial property ariſeth merely from the actual poſſeſhon, being in 
00thing more than a preſumption of property which the law raiſeth 
the purpoſe of defending that poſſeſſion, and which it will not ſuffer a 
iag-doer to controvert ; and where the poſſeſſion is only parted with 
ume, and in ſubſerviency to the purpoſes of the perſon in whom 
genera] or abſolute property is veſted, the right to the poſſeſhon mult 
arily remain in ſuch. perſon ; or rather, the poſſeſſion of the ſervant, 
ſo ve may conſider the ſpecial proprietor, is in law the poſſeſſion of 
after or real owner. The action then being founded upon a conjun&t 
IEP and poſſeſſion, any act of a defendant which negatives, or 
Konbſtent with ſuch right, amounts in law to a converſion. It is not ne- 
J 2 Converſion that there ſhould: be a magual taking of the thing in 
queſtion 
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queſtion by the defendant ; it is not neceſſary that it ſhould be ſhewn that 
he has applied it to his own uſe, though ſuch be the allepation in the de. 
claration. Does he exerciſe a dominion over it in excluſion or in defines 
of the plaintiff 's right? If he does, that is in law a converſion, be it fr 
his own or another perſon's uſe, Hence a re- delivery of the thing vil 
not protect him from the action. Hence nothing can be pleaded in dar of 
it, but matter dehors or unconnected with the tranſaction; ſuch as 2 H. 
leaſe, former recovery, and perhaps the ſtatute of limitations. 


( Of an Attion of Crover in the general. 
Page 257 : 


(4 Where) The converſe of this propoſition would be nearer the truth, namely, that trow 
lies where detinue will lie. In detinue the ſpecifick chattel muſt be accurately deſcribed and traces 
in trover this certainty. in the description is not requiſite: it is obvious, therefore, that tro 
may be brought where detinue could not be ſupported. The authority referred to, we may add 
by no means eſtabliſhes the author's propoſition, See also 7 Term Rep. 12, 13. 


8s There) It is not true that in detinue the plaintiff can only recover the goods in specie th 


_ judgment may be for the value of the specifick goods Co, Entr. tit, Detinue. 
= F | 

| (6 If the) Andr. 18. S. C. Kelw. 58. b. S. P. per Fro wleke 

4 | (B) Of a Converſion. 


(13 7frhe) Bull. N. r. 46. 


1 Per Buller If one man, who is entruſted with . the goods of another, | 
1 * IP them into the hands of a third perſon contrary to orders, it is 20 
| P. 34. verſion. : 
= \ hid, If a perſon take my horſe to ride, and leave him at an inn, that u 
' converſion; for though I may have the horſe on ſending for him, and pi 
ing for the keeping of him, yet it brings a charge upon me. . | 
| Syeds v. Where the owner of goods on board a veſſel directed the cap 
ne not to land them on a particular wharf, to which the latter ag 
460. at the time, but afterwards diſobeyed the orders, and delivered d 
goods into the poſſeſſion of the wharfinger, under an idea of the u 
finger's having a lien thereon for wharfage fees, this was adjudged 2 © 
verſion, for by putting theſe goods on the wharf he brought a charge "| 

the owner. 


— —_— 


(C) Who may bring an Acton of Trover. 


N order to maintain an action of trover, the plaintiff muſt 2 


8 the goods in queſtion were his FAN and that while 


' 2TermRep. they came into the defendant's poſſeſhon, who converted them 10 his 
122 + uſe. He muſt alſo ſhew, that he bad at the time the actual " 
at leaſt a virtual poſſeſhon of them; for if he had a right to the Pole 4 
it is implied by Jaw. bh 


% 


{-nce trover will not lie at the ſuit of the owner of ſtolen goods, which 3 
lens fide ſold in market overt before the conviction of the felon ; for . 
property is thereby changed; and though conviction reveſts the origin- 550. 
orperſüp, yet canpot the owner even then maintain this action againſt 
. who was not in poſſeſhon of them at the time of the conviction, not- 
k{2nding he parted with the poſſeſhon after notice from the owner of 
; mY alſo this action will not ſie for a horſe which has been given in 22 Ve 
ichange for one that has turned out unſound. NG 
From the want of the right of poſſeſhon it was holden, that where goods — v. 
e furniture with a houſe, bad been wrongfully taken in execution Harper, 
de ſheriff, this action could not be maintained by the landlord againſt 3 
be ſheriff, pending the leaſe. | ; N 
Neither will it he for goods ſold without any earneſt, delivery, or agree- Alexander, 
atin writing; the ſtatute of frauds in ſuch caſe preventing the property " F wrt 
um velling. | Bl. 20. 


Page 251 
In 4 ſiſed) Cro. Eliz. 819. 8. C. 3 Wil, 335, 7, 8. 8. C. cited and approved. 


Troyer is not maintainable by a tenant in tail, expectant on the deter- Pynev.Dor, 
tation of an eſtate for life, without impeachment of waſte, for timber, TermRep. 
uch grew upon, and had been ſevered from the eſtate ; - for the tenant ** 

x life without impeachment of waſte has a right to the trees the moment 

ey are cut down. ; I | 


D) For what Jujuries an aſtion of Trover lies. 


J A aftion) 2 Bl. Rep. 1117. 

| Page 265 
en The doctrine which is here delivered in an unqualified manner was merely the opinion 
F the Lord Chief Baron Bury at niſi prius : though it muſt be acknowledged, that in the diſcuſſion 
the next caſe, namely, Iſrael's caſe, which ſeems indeed to be the ſame with this, the reſt 
the court concuited in that opinion. However, theſe caſes were both fully. conſidered, and 
reed in Tinkler v Poole, 5 Burr. 2657, where it was holden, that trover would lie againſt 
em: houſe othcer for ſeizing goods not liable to ſeizure., So, recognizing this caſe of Tinkler 
Poole, Lord Kenyon held, where it appeared that a diſtreſs for rent made under the aſſignee of 
Wauupt aas not legally made, becaute he was not the legal aſſignee, the petitioning creditor's 
nit having accrued till after the bankruprcy, that trover might be maintained againſt the per» 
who illegally made the diſtreſs, 6 ferm Rep. 298. Such was the judgment of the court, as 
ported in that caſe. But there is maniteitly a li:tle inaccuracy in the report, as from the ſtate of 
al:, the aſſignee himſelf was the defendan; whereas the noble judge conſiders the officer 
be nade the diſtiefs under the aſſiguce as the defendant ; and the point in the cafe of Tinkler 
Poole, upon which caſe his Lordſhip relies, was, whether trover was maintainable againſt tha 


14 The rte, However, as the owner, after conviction of the folon, has a right to re- 
Wn of the goods in ſpecie, it ſhould ſeem, that he would be ent tled to recover damages in 
er againſt any perſon, who is fixed with the goods at that time. and re uſes to deliver them; 
Ben the goods are converted to the prejudice of the owner. Horwood v. Smith, 2 Term Rep. 
1 i 


Vhere goods were obtained from a perfon by fraud, and afterwards Parker v, 
ied to another without notice, and the owner proſecuted the offender Patrick. 

conittion, and got poſſeſſion of his goods, it was holden, that the pawnee ORs 

Alu maintain troyer for them. The court ſaid, that this was EINE: "oy 

able 
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able from the caſe of felony; for there by a poſitive ſtat . t 
er, if he proſecutes the offender to conviction, 18 entitled ou 55 Ln 
but that does not extend to this caſe, where the goods were obtain 41 | 


fraud. | 
Page 266 
(38 A who) 1 Burr. 452. 8. C. 


} 
* \ ? 


(E) Againſt whom an Anion of Trover map be 
8 e brought. 
en 1 Wut. 328. | | . 


6 . e 1 Burr. 20 8. C. The ſheriff was not liable to an aden of treſpoſ for ſeain ö 
goods. Smith v. Miller, 1 Term Rep. 475. x 


(13 J. SF. the) Bull. N. P. 41. 


Stevens v. An action of trover will lie againſt perſons diſtraining goods for a poor! 
en rate, in the hands of the repreſentatives of the perſon liable to pay it, if 
7 previous demand has been made upon the repreſentatives. 

Wilſon v. But, where a bankrupt's wife brought money of the bankrupt to the d 
Poulter, fendant, who purchaſed India and South Sea bonds with it, ſome of which 
5 3 the aſſignee ſeized, and accepted as part of the bankrupt's eſtate; it v 
57 118. adjudged, that the aſſignee could not maintain trover for the money pai 
136.142. for the others, ſince he could not avow the act of purchaſing a3 to part 
284. 8. C. and difavow it as to the reſt; aſſent to the act at one moment, and con 


Inthe latter . 7 8 | 
akg plain of it as tortious at another. 


court are faid to have doubted, whether the purchaſe of the bonds was a converſion uoder! 
circumſtances of this caſc. 


Page 270 
(37 I: at) 1 Burr 494. 8. C. NET . 


; (38 Anather) - Burr. 494. 8. 0. 


Ex parte So, in the caſe of packers, there being evidence, that it was-vſual f 
9 228. them to lend money to clothiers, and the cloths to be a pledge, not os 
\ Sp pores... for the work done in packing, but for the loan of money likewile ; 

Dumas, Id. Hardwicke held, that according to this uſage, packers were in the natun 

234. of fafors, and as ſuch entitled to a lien upon the goods, not only ſor it 
dental charges, but as an item of mutual account for the general dale 

| due to them, | 

Er parte But it is otherwiſe, where goods are delivered to a tradeſman or mu 

Ockenden. facturer for a particular. purpoſe; as corn to a miller, to be ground, 

I Atk. 235. cloth to a dyer to be dyed ;' for theſe have only a ſpecifick lien upon f 

W goods for the price of grinding and dying. 

4 Buir. 2214. 1 Bl. Rep. 651. S. C. 


Nicholſonv. But, where a quantity of timber, placed in a dock on the bank of 2 

Chapman, vigable river. was accidentally looſened, and carried by the tide to 20 

2H Bl 254. Gderable diſtance; and left at low water upon a towing path, where 
finding it, voluntarily conveyed it to a place of ſafety, beyond the reach! 
the tide at high water; it was determined, that the owner of the unt 
might maintain trover for it againſt 4. without tendering any thing 0 


1 


ee res s © 
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Dj of compenſation for the trouble and 2XPence'to which he had be | TR 
tin the ſalrage. | been 
(Th bird) Bull. N. P. 45. S. C. 


* 


% ID.] lt is now ſettled, that an attorney bas a lien upon his client's papers, &c. Jide. ſu- 
ja, tom. 1 pag. 303. | Ns 

% 7% plaintiff) Upon the argument of Green v. Farmer, 4 Burr. 2218. Lord Mansfield de- 
_ red that this caſe was not law. 

rover is not maintainable againſt an executor for a conyerſion by his Hambly v. 


ator; the form of the plea is a decifive objection to it. —_ 371. 


S 


” Y ah 


— — 


(F) Ot the Pleadings in an Action of Trover. 
(p Th) 180 Bog, s. G. 5 


Page 274 


. 


. Oben bee 


* 


The fatute of limitations may be pleaded to an action of tro- Cro. Car. 


x | — f 5 ry EPS 
ed The bankruptcy of the defendant is no bar to an action of trover, though — v. 
„uch be converſion happened before the bankruptcy. - . — 
f . ” * — oY eee e Rep. 695. 


(6) Of Evidence in an Action of Tzover. 


ln an action of trover for ruſhes, the plaintiff proved that he was an in- Rackham v. 
babitant of T., and there was a cuſtom for every one inhabiting there to Jefun, _ 
ut and take ruſhes on the place in queſtion ; that he (by his ſervant) having ul. 358. 
ex: down five or fix loads of ruſhes, the defendants took and carried them 
wy. The defendants called no witneſs. By the court—This is ſuch 
tndence of property in the plaintiff, and converſion in the defendants, chat 
dey appear to be wrong-doers ; for they have neither by evidence nor plead- 


ea 8 ſewn any right or title to theſe ruſhes, and appear to us to be mere 
ungen. | | 


Page 280 


(11 Every thing) Vid Boll, N . P. 48. 8 1 
ij If ene) Cowp, 450. S. C. cited. 


mu ln ſome caſes it is allowed in this action to bring the thing into court for 3 Burr. - 
nd, ( Which the action is brought. But herein this diſtinction is to be obſerved: if 1364, 
ey wer is brought for a ſpecific chattel of an aſcertained quantity and quality, 
ndunattended with any circumſtances that may enhance the damages beyond 
de real value, but that its real and aſcertained value muſt be the ſole mea- 
ſare of the damages, then, the ſpecific thing demanded may be brought into 
of 2 OR wc. But, where there is an uncertainty either as to the quantity or 
dw qulity of the thing demanded, or there is any tort accompanying it, that 
a" tay enhance the damage above the real value of the thing, and there is no 


* vhereby to eſlimate che additional value, there, it ſhall not be brought 
court. 


In 


\ 
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Whittendr, In trover for à bond, though the caſe ſeemed à very farchridle kin 
Fuller, 2 Bl. the defendant, the court ſaid they could ſtay the proceedings upon the he 
Rep. 992- livery up of the bond, as the plaintiff infiſted upon going for ſpeci. 
„„ | | 
* „Where goods are cumbrous, the court will grant a rule to ſhew cas 
o'gate, hy on the delivery of the goods to the plaintiff, and payidp coſts, 5. 
O. B. 1. ceedings ſhould not be ſtayed. Dale, 9 


10 G. 2. 
Watts v. Phipps, B. R. Eaſt. 7 G. 3 Bull. N. P. 39. 


1 * 4 4.4 


— 


4 


Page 281 1 1 R D 1 G. 
Jacobs 5 HE death of the defendant between the commiſſion day and diy 
iniconi, | trial will not affect the validity of the verdi&, and of courſe is ng 
7TermRep. ground for ſetting it afide : for the verdict, though given on a ſubſeque 
31. day, refers to the commiſſion day: the whole time is in law but one dy: 
it is therefore within the 17 Car. 2. c. 8. | 


' (B) Of a Privy Uerditt. 


3 Bl. com. If the judge hath adjourned the court to his own lodgings, and then 
377. receives the verdict, it is a publick and not a privy verdict. 


5 D) Of a Special Uerditt. 
Page 285 
(25 ir an ation) As to the amending of ſpecial verdiQs vide ſupra, Vol. 1. pag. 1 


F 


— 


(H) n what Caſes a Uerdiſt is bad, on account 
1 of JP iſbehaviour in one oz more of the Jurors 
Page 290 


(18 2/ the) In the late trials for treaſon the jurors, were permitted to eat, drink, and tüte 
- reſt, attended by proper officers, without requiring the formal conſent of the parties. The un 
larity was ſufficiently juſtified by the neceſſity of the caſe. . | 3 
Page 291 : 
(27 Another) YVideſupra, Vol. 5. page 242. 


(LD) Of a Uerdict upon an Jſſue, Part of which 1s 
ER infenſible oz inſufficient. 

Page 295 a i 
(2 In an ofion) This incenvenient and ill · ſounded rule, that where there are ſeveral + 
entire damages, and one connt is bad, and the others are not, this ſhall be fatal, upon the a 
ous reaſoning delivered in the text, is now fully ſettled in civil caſes; though it does not 
the caſe of criminal proſecutions ; for, when there is a general verdi& of guilty in an 1 
conſiſting of ſeveral counts, if any one of them is good, that is held to be fi 108 
Aſtle, Dougl. 530. However, though this diſtinction has been made in civil. caſes, y* Foy 
was only evidence at the trial upon ſuch of the counts as were good and conſiſtent, a gt ck 
Inay be altered from the notes of the judge, and entered only ou thoſe counts ; but, ift . 
evidence, which applied to the other bad or inconſiſtent counts, (as. for inſtance, in 1 oh 
words, where ſome actionable words are laid, and others not aclionable, and evidence g πα 


VERDICT. FE | | 595 


of words, and a general verdict,) there, the poffes cannot be amended, becauſe it would be 
dle for the judge to ſay on which of the counts the jury had found the damages, or how 
tad apportioned them. In ſuch a caſe, the only remedy is by awarding a wenire de novo 
wes V. Hopkins, Dougl. 377. N 


8 


(0) Ofa Uezdiet which vazies krom the Illue. 


Page zoo 
ly The plaintiff ) Vide Dougl. 653. n. ſupra Vol. 3. pag) 518. ' 
laintiff) 1 B 26 8. a Page 304 
The plaiati 1 Burr. 326. S. C. 
(35 The plaintiff ae 


0 Is ofuit) 1 Term Rep. 427. Brock v. Richardſon, S. P. 


hat Omiſſion in the Pleadings is cured by 
a Uerdict. 2 A 
age 317 


6 J) so, if the plaigtiff wholly omits to ſtate his title; for in that caſe there is no toom for 
eumpti0n, Doug]. 683. E | . 


lum action againſt an unqualified perſon for uſing a gun, the declaration Avery v. 
ted, that the defendant ale a gun, being an engine for the deſtruction of 8 

ls arreſt of judgment it was objected, that it was not averred, that P. 5 
defendant uſed the gun for the deſtruction of game, but the court over- | 

ed the objection, Lord Mansfield obſerved, that, according to one 

j of pointing, the offence was ſufficiently charged, and that ſuch an 

gipuity, though it might be a good cauſe of ſpecial demurrer, or an ob- 

dg to a conviction, was cured by verdict. 83 _ 

In an action on a bill of exchange againſt the indorſor, the plaintiff did N 4 thy 
k. 0 | allege notice to the defendant of the refuſal by the acceptor, or indeed Dougl. 679. 
demand and refuſal by the acceptor on the day when the bill was payable. 

— was inſiſted, that this was cured by the verdict; that it muſt be pre- 
ped, that thoſe facts were proved at the trial. But by the court — It 
tum „ requiſite for the plaintiff to prove, either the demand on the ac- 
ors. por, or notice to the defendant 3 becauſe they are neither laid in the 
nation, nor are they circumſtances neceſſary to any of the facts 
| retiie ped. If they were to be preſumed to have .been proved, no proof at 
trial can make good a declaration, which contains no ground of 
Pn on the face of it. The promiſe alleged to have been made by the 
tndant i8 an inference of law, and the declaration does not contain pre- 

© from which ſuch an inference can be drawn. ; 
in an ation of debt on 19 G. 2. c. 30. for the penalty of 500, for im- 5 — I 
ug a mariner in the e India-trade, it was not averred in the de- 8 

non, that he had not deſerted from any of his majeſty's ſhips of war. 141. 
rerdit was had for the plaintiff, and upon motion in arreſt of judgment 
ths omiſhon, it was contended by bis counſel, that it muſt be pre- 

, after verdict, that this was proved at the trial, But by the 
n—Nothing is to be preſumed after verdict, but what is expteſaly 
ped in the declaration, or what is neceſſarily implied from thols facts 
ich are ſtated. At the trial it is only neceſſary to prove what is al- 
an the declaration: and here it was only alleged that the mariner 
der deſemed from a particular ſhip : therefore we cannot preſume, 

that 


\ 
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spencer v. Tt hath been laid down, that the court will not alter a general verdiz 


2 * 


that in this caſe it was proved he had not deſerted from any of his 
ſhips, (th playa 4g way mall 


as 


— 
— 


(Z) Of divers Things; which did not fall proper 
ly under any of the foregoing Heads. 


Goter, .. unleſs it clearly appear upon the face of it, that the alteration.wi 

1H. Bl. 78. able to the intention of the Jury ; the proper remedy in — A 
neu trial. | 

But where it appeared from the affidavit of eight of the jurors, tha fl 
Sons „foreman had made a miſtake in the delivery of the verdi, os 
Bar. 383. ported both iſſues to be found for the defendant, whereas they had aprey 
| to find one of them for the plaintiff, the court intimated a diſpoſition 
grant a rule to ſhew cauſe, (hut the caſe was not afterwards mored, 
hy the verdi& ſhould not be amended and ſet right according ta the 
truth of the finding. i HEIRS | 
ackfon v. When a conſiderable time has elapſed after the trial, be court vil u 
Williamſon, amend the poſtea by increaſing the damages given by the jury, although 
2 TermRep. the jurors join in an affidavit, ſtating their intention to have been to gin 
281. the plaintiff ſuch increaſed ſum, and that they conceived the verdid t 
had given was calculated to give him ſuch increaſed ſum. The proper ii 
for ſuch an explanation is at the trial. 


— = — — ä — — . - id 


* 1 


Page 321 Viſne or Venue. 

(B) In what Caſes Uenue is neceſſary. 
K I4] debt for goods fold and delivered, the plaintiff declared that the 
Emery'7- ſendant at Weltmiuſter in the county of Middleſex, was indebted u limi 
Rep 30, Certain ſum for goods fold and delivered, but alleged no expreſs W 


tract, or place where the contract was made. On a f 
murrer for theſe cauſes, the court held, the contract and venue ue 


3 


laid. 
Im a replication to a plea of ne unguet accouple in a writ of dower, # [ 
1.5 aca leging a marriage in Scotland, it is not a 6d to ſtate by wa 10 


of vn 
Hol 2H. Bl. that the marriage was had at any place in England. In point of ſybſtaoce 
the queſtion on the marriage in Scotland ariling incidentally in 2 ut 1 
dower, of which the court have original juriſdictioa, is for the poke . 
the cauſe within their juriſdiction without the affiſtance of a ho", "h | 
the venue for the mere purpoſe of trial, being neceſſarily the vor la 
the declaration, the inſerting it in the replication would be nugzter) 2 
the want of it therefore cannot be taken advantage of even ond 1 
demurrer. 1 | 1 
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lu a plea of abatement that another perſon ought to have been ſued with Neale v. 
. defendant, it is not deceſſary to Jay a venue. © And ſuch plea being nm 


| 4 without a venue, of courſe the laying the facts in a foreign country 243. 
il got vitiate it. | : 


- — —— — 


* 


2 


oy Calhat deemed a proper Laying of the Uenue. 


upon bond an adminiſtrator, the declaration alleged, that Mellor v. 
1 _— by the biſhop of Lichfield and nd the . 
wa in the margin Was laid in London, but the bond was ſtated to be 389. Pe 
ale at Derby, which is within the dioceſe, I he plaintiff demurred 
erally. The court held it well enough on a general demurrer, though 
re poſſibly might have been ſome doubt on 2 ſpecial demurrer. The 
eve being laid at Derby in the body of the declaration, the addition of 
«dn in the margin did not vitiate it. a : | 8 
Where the proper venue is ſtated in the margin of a declaration, and the Fenn, 
x in the body of the declaration is laid at D., without ſhewing in 3 Wilf. 339. 
kat county D. is, or, at D. in the county aforefaid, when the next ante- — — Ye. 
edent county is S., in either of theſe caſes the reference ſhall be to the =_ yas 


ro. Eli 
me in the margin. x6 


— 


1 - 

5 p Pr 
22 Fs _ 2 * — — 0 
r eee — Ez 


— 


pa E * % 4 — — _ 
"AR Le od eee 


46s, 
Varles v. Searle, Cre, Ja. 26. 


The 9 C. 2. c. 35. 5 26. which enacts, that profecutions for aſſaults 4 TetmRep. 
rerenue officers may be tried in any county, is confined to affaults on 2 

en nerely as officers, and whilſt they are officiating as ſuch. And C70... | 
berefore where a defendant had been acquitted on all the counts in the 235 
ditment, which charged him with aſſaulting the proſecutor, a revenue 

ficer, in the exerciſe of his office, and found guilty only on that which 

huged him with a common aſſault, judgment was arreſted, though the 

olecutor in that count was deſcribed to be an exciſe officer, the offence 

ug laid in Surry, and the venue in Middleſex. 

lf an a& of parliament dire&s, that officers ſhall be ſued for any act Bazing v. 

ey may do under that act in the county where the fact is committed, and Skelton, 
kbſequent ad gives thoſe officers ſeveral of the privileges conferred by 5TerinRep.. 
e preceding act, but does not require, as the preceding act does, that * 

e adion ſhall be brought in the county where the fact was com- 

med; this privilege will not attach upon the ſubſequent act, unleſs 


100 edea reference from the one act to the other, ſo as to incorporate 
| & 38 55 g 
vel The venue of an information on the 24 G. 3. c. 19. for exerciſing the Attorney- 


de and myſtery both of à tanner and a ſhoemaker, need not be laid in Gengtal v. 
c county where the offence was committed. For though this was Ferres, Sac. 
| pully probibited by the Fa. 1. c. 22, and by the 21 Fa. 1 c. 4, Hil. 350.3, 
ſutce fences againſt prior penal ſtatutes mutt be laid in their-proper counties; 

| "the 9 Aan. c. 11, and the 24 C. 3. c. 19., re-enatt the proviſions of 

ole & Ja. 1. c. 22., fo that the action ſhould in truth ſeem to be brought 

du that ſtatute; yet the different views of the ſtatutes of 9 Ann. and 

2 3. their extended operation, difference of expreſſion, and new pe- 

ues, negative the idea of theſe latter ſtatutes being merely referable to 

ormer, or merely a continuance of it, eſpecially too in a ſuit ſeeking 


Rilty under the laſt Ratute. | 
(E) From 


.  , VISNE'OR VENUE. | 


: (ZE) From whence the Venue hall come 
wy 2 Term Rep. 238. 8. P. | ; 


6 


(F) Jn what Caſes the Venue may be change 


Vol. 1. p. 35. | 
| 1. When the Motion for changing the Venue muſt be made 


1 511. The venue may be changed, aſter an order for time to plead, th 
Barnes, 493. upon the terms of pleading iſſuably; but not after an order for tine 
1 Wil. 245. plead, where the terms are to plead iſſuably and take ſhort notice of g 
2580 * firſt ſittings in London or Middleſex, becauſe there a trial woul 
0 0 k | | 
Cowp. 40g. The plaintiff was allowed to bring back the venue to the county wh 
Bruckſhaw it was originally laid, upon the uſual undertaking, though the cauſe | 
0 Hopkins. gone down to trial, and been a remanet for want of jurors. 
ge 325 FI Fig 
(6 With reſpet) 3 Term Rep. 495. 


Sameron v. In an action for infringing a patent, the venue cannot be chay 

Gray, from Middleſex to another county, becauſe it is impoſſible fort 

363, party applying to make the neceſſary affidavit, that the cauſe of a 

aroſe wholly in ſuch other county, and not elſewhere, it being 

wor that the ſubſtratum of the action, namely, the patent, is u 

minſler. 

Calland v. If the venue be changed from A. to B. on the uſual affidavit tht WW” 

bans cauſe of action aroſe wholly in B., when in fact part of the cauſe of af 

— p. aroſe in another county, the court will order the venue to be hn 
back to A. | | 

Matthews A. reſiding at Portemouth, drew a bill for G00. on S. in Londa. 

„ Griffiths, bill was payable to the defendants, who were bankers in Forum, 

oy as order, thirty days after date, and immediately after it was duet 

0. was taken to the defendants, who gave their note for 600. payable 

days after ſight at, a houſe in London. For this the defendants rect 

a diſcount of 5l. per cent. calculating on the thirty days the bill bas 

run, but making no deduction on account of the three days the volt 

to run after ſight, or of the three days grace which the banken t 

thereon. Lord Kenyon ſaid, he was clearly. of opinion, that thi 

a uſurious contract, whether the perſon diſcounting the bill 

receive a note or money. If A. choſe to have a note payable n 

the defendants ſhould not have taken intereft fog the time thi 

bad to run, but ſhould. have computed their intereſt from the ume!“ 


payable. 
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Page 326 


(A) Univezſities, what: 


|: is indeed from their being inveſted with ſuch privileges, or rather, See Sir P. 
on their being incorporated, (for they would not. otherwiſe: be capable Yorke's ar- 
receiving them,) that they were called Umiverſities, Univerſitas being 2 
be proper Latin word for a corporation. Conſidered as corporations, E. L. 420. 
ele learned bodies are merely the creatures of the crown. The power See alſo 
ranting degrees flows from that ſource ; for if the crown ereQs an 5Mop. 163, 
prerfity, the power of conferring degrees is incident to the grant; and 
int of fact, they never affected to confer degrees till they were incor- 
rated. They were formerly conſidered as ecclefiaflical, or at leaſt, as 
rial, corporations; for they were compoſed chiefly of ecclefiaſticks, 

U dnominatio ſumenda a majori; and, they had as eccleſiaſtical bodies, 

ito eccleſiaſtical juriſdiction, Hence the claim of the Archbiſhop 
Canterbury to viſit them jure metropolitico, which was allowed in the 
bens of R. 2. H. 4. and Car. 1. and eltabliſhed by parliament in the 
Jen of H. 4. It is now ſettled, however, that they are merely lay cor- ove og 

ions, and as ſuch, ſubjeQ to no viſitation, properly ſo called; the 1 Bl. Rep. 
xl, if any one feels himſelf aggrieved, being to the court of King's 547. 
ch; which court, as its judgments are reviſable by the Lords in 
lament, ſeems to want that definitiveneſs of ſentence which is eſſential * Bl. Com. 
nlttorial power, The Univerſities being bodies corporate by preſcription 381. 
follows, that it is not competent to the crown, of itſelf, and without 
kr conſent, to make any innovations in their conſtitution, or to abridge 
pof thoſe rights which they enjoy either by preſcriptive uſage or under 
charters ; and that they may, like other civil corporations under theſe 


4 1 
* unſtances, accept a new charter, in part, and upon ſuch terms as they 
A thick proper. 


— 'Y 


) Of theic Courts and Privileges of Jurisdic- 
tion, | 


Page 
71. au] The trial of treaſon, felony, and mayhem, is committed in both Unite: ties 
d wirerlity. juriſdiction in another eourt, namely, the court of the Lord High Steward of the 
„ The cognizance of offences of this nature has not been claimed by this court in either 


If here) According to Sir Wm. Blackſtone, the appeal in the firſt inſtance is to delegates 

| b che congregation ; thence to other delegates of the houſe of convocation; and if they 

"8 1 cur in the ſame ſentence it is final; at leaſt by the ſtatures of the Univerſity, according 

Þ of the civil law. But if there be any diſcordance or variation in any of the three ſen- 

ae lies in the laſt reſort to judges delegates appointed by the crown under the great 
g . 3 Bl. Comm. 85. The appeal from the Vice-Chancellour's court in Cambridge 

| ny delegates appointed by the ſenate ; but the editor is intot med, hat from the ſentence 
kegues there is wo appellate Univc:lity juriidiftion, 


2 years, though inſtances. have unhappily occurred in which the claim might 
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e 328 #1 "ID - | | 
"= 5 Actual refidence muſt be tertified by the Chancellour, Hayes v. Long, 2 Wit 
© and his certificate muſt be ſupported by affidavit. Paternoſter v. Graham. 2 Str. 10. 
Raym. 428. 8. C. Boot v. Graham. 1 Barnardiſt. K. B. 49. 65. Tap 
Page 328 | 
(12 Neither) That a townſman ſo circumſtanced was not entitled to the privileges of the b 
verſity, this caſe did not determine; for the decifion turned upon the matriculation havins 
collaſive, merely for the purpoſe of procuring an exemption from a corporate office. fp. 1 
been lately adjudged, that a college barber at Oxford, though he reſides in the city out of thec 
lege, is entitled to the privileges of the Univerſity, Rex v. Rowledge, Dougl 551, 


Per Lord Although the charter. of the Univerſity extends to aQions ariſing in 
-Camden, 


part of England, yet it cannot intend that ſcholars, as plaintiffs, ſhall ly 
Lia liberty of ſuing in the Univerſity in cauſes of dies ariſing in any þ 


of England ; but, when they are defendants, this privilege extends 


| over Eng land. 
Ruſh v. On a motion for a prohibition to a ſuit in the vice-chancellour's d = 
nod c againſt certain brewers, fer ſelling ill beer and falſe meaſure, the particg 

r, &c. 0 


8 exceſs of juriſdiction alleged was, the exacting of juratory caution; 
Salk. 343. it was inſiſted, that though they have the aſhze of bread and beer bye 
That both ter, yet 2 power to puniſh by fine, and proceed according to the cini 
the Univer- cannot be by charter. Holt, Ch. J.— Before the 14 H. 8. the Unindd 


fities have 


the jurif- had the juriſdiction of a leet, and exerciſed it in the vice-chancello 


W. 
ledged in ſubſequent caſes, 3 Burr, 1647, T Bl. Rep $47. Dougl. 537. but, whether a m. 
man of Oxford, entitled to the privileges of the Univerſity as a college ſervant, but rh 
without the walls of the college in the city, be therefore exempt from ſerving the office of 
table for the city, is a queſtion which has been moved, but not abſolutely determined. Ret 
Routledge, Dougl. $30. It ſhould ſeem, however, from the language of the court, w4 
ſubſequent conduct of the proſecutors in that caſe, that there can be little doubt that the h 
in favour of the exemption. 
Page 329 | 

(24 But) The charter, the act of parliament which confirms it, and all the proceedings © 
as they have gone, muſt be entered on the roll, and therefore where the charter and ſtave 
ſhortly but not fully ſet forth, and the declaration which had been delivered in the cauſe 
wholly omitted, the claim was diſallowed a, not made in due form. Leaſingby v. Smith, 2\ 


GY See the caſe of Woodcock v. Brooke, Ca. temp. Hardw, 241. an inſtance of a cin 
ed. 8 ' | | 


(25 In equity) Mitf. Ch. Pl. 23x. acc, 


* 


3. At what Time it miy be demanded. 


3 Bl. Cm. 
298. On the return of the writ, if the cauſe of action appears there; 
3 26. not, then upon the firſt day given upon the declaration. Afte: full 


Ei. 2823. fence made or imparlance prayed, it is too late, 


e O . | 
9 FR Sce the caſes of Leaſingby v. Smith, 2 Wilſ. 446. and Rex v. Agar, 5 But 1 
where claims of conuſance were diſallowed as not made in due time. 


1 ap 45 (C) 


. - 
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VOID AND VOIDABLE. 681 


Of their Privileges with regard to their Right 
os Meleutation to the Livings of Papiſts. 
3. How their Right of Preſentation may be prevented. | 
1: was determined by Lord Hardwicke, on the ſtatute of Anne here- Cottington 


a Atk. 155, 


An the turn upon an avoidance, ſo that if the party conforms betore any 
8 happens, nothing can veſt in the Univerſities. 

| Page 332 
(16 U 4 Univerſities) A bill founded upon this ſtatute can only be for diſcovery, not for relief. 


godetermined by Lord Talbot, /upre, vol. 5. p. 27%. 


Void and Voidable. Page 353 
4) The Diſtinction between void and voidable. 


[1 4 thing) The doQtrine in the text as to voidable acts is far from being univerſally juſt, Te 
ſees dot hold in the caſe of infants. An infaut when he comes of age may himſelf avoid a voidable 
& done by him in his infancy, | 


— —_—— — 
8 


(B) What Acts are ahſolutelp void. 


Page 334 
175 A warrant of attorney given by an infant is mei ely void. Saunderſon v. Marr, 1 


Page 33 
[13 Aiſoif) A bill of exchange or promiſſory note for money loſt at play is void in t 037 


77 The like law, where it is given on an uſurious con rat. Doug). 736. A leaſe of a rectorꝝ 
J rector is void by his non-teſidence for eighty days, 2 Term Rep. 749. An _— 
nat enrolled purſuant to the directions of the 17 G. 3. c. 46. is abſolutely void. Id. 
* F 


(C) Uhat Aſts are voidable only. 


e leaſe) Though a leaſe by the huſband of à feme covert's eſtate (even not within 36 H 
. kn wvidable, yet à mortgage of a ſeme covert's eſtate, though in form of a is 
83, 84. : | 


(C) F voided. 
(E) How thep may be avoided 3 


's ee The reaſon why the defendant in this caſe muſt plead ſpecially, and act nes 
1 of non faden, is, not becavic 7 iſh ument is in form deed, but beat 
- n 


V on the 
Va. vl 


fer mentioned, that that ſtatute doth not make the whole truſt void, but Fletcher 


u wderſ.e, though without notice, and for a valuable conſiderati on. x Salk 344. 2 Burr. 


* 
2 n 2 - — — 8 %. . ; * 
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„„ __ . USES AND' TRUSTS! 


it has an operation from the delivery.. For the delivery of a deed cannot be void. bor; 

able; ſo that deeds which rake effeft by delivery can be only weidable; whilit pw ark | 
tale fas are abſolutely void, 3 Burr. 1804. 1 H. Bl. 25. But it is not becauſe the deed n, 
avoided by ſpecial pleading, that it is therefore voidable, but being only voidable Oh, 

1 bound to. diſcloſe that matter in his plea which ſhall avoid it; for Nini fac i 
25 it paſſeth an intereſt ; it is capable of confirmation; its validity therefor, * 
3 without giving the other party an opportunity of ſupporting it in his real 


- — — oe; — * 
— ——E 5 
1 


Uſes and Truſts. 


() Of the ſevezal Sorts of convepances to Ust 
1. Who may declare Uſes. | 


3 R Wm. If the remainder-man ſeals, and is party to a deed, wherein the ten 
210. noteB, for life alone covenants to ſuffer a recovery, c. to certain uſes, this & 
not bind the remainder-man, though he in the remainder after join in k 
_ fering the recovery, We. 
Roe v. Pop- If tenant for life, remainder-man in tail, and reverſioner in fee len 
1 fine, a declaration of uſes by the tenant for life and remainde :. man & 
8: 25. not bind the reverſioner, without his privity. 
Bac. Uſes, The king may declare uſes, upon his letters patent, though indeed 
66. Sand. patent of itſelf implies a uſe. But, if the king gives lands to J. . 
Vſcs, 208. his heirs by letters patent, to the uſe of J. S. for life; here, 7. J wa 
only an eſtate for /ife, and the king has the inheritance without ry d 
found; for implication out of matter of record ever amounts to mater 
record, F 
a. Thid, The queen may alſo declare uſes, ; | 


3. Is what Menner they may be declared. 


Stapilton v. But fuch other indenture mult be by the conſent of all the pute 

Stapilton, tereſted, elſe it cannot controul the firſt indenture. Thus, A. was it 

* 2. for ninety-nine years, if he ſo long lived, remainder to truſtees to ly 

ray 2 contingent remainders, remainder to the firſt and other ſons of 4 1 
1 Br. Ch. remainder to A. in fee. 4, having two ſons, B. and C., they al 

Rep. :06, iti a leaſe and releaſe of the eſtate to certain uſes, and there was 2 c 

ance to ſuffer a recovery within twelve mapths to thoſe uſes: fen 

they, with the heir of the ſurviving truſtee, joined in a leaſe and rela 

make a tenant to the precipe, in order to ſuffer a recovery to the 

the firſt indenture ; but before any recovery was ſuffered, B. the & el 

ſon died, and after the death of B., and before the recovery was ſu 

purſuant to the above deeds, 4. and C. by another deed core 7 

ſuffer a recovery to certain other uſes, and before the expirauon d. 


twelye months ſpeciſied in the firſt deed, a recovery was ſuffered F 


*% 


USES AND TRUSTS. of 


40 was, Whether the firſt deed, declaring the uſes of the 
x 55 by 4. B., and C., ſhould ſtand, in preference to that Ws. 
Land C. alone? Lord Hardwitke clearly held, that the firſt deed by 

b., and C was a good deed to lead the uſes of the recovery: that 
in 4, B,, and C, and the heir of the ſurviving truſtee, made a tenant 
be precipe, they paſſed a defeaſible eſtate to ſerye the uſes of the firſt 
«d; and that the recovery ſuffered within the twelve months rendered 
ut dcſcalible eltate indefeaſible, though one of the parties was dead be- 
de the recovery ſuffered : that the laſt deed was not ſufficient to alter 
+ uſes declared by the firſt deed, becauſe not made by the agreement of 


| the parties. f 
Page 360 

% 7% ting) The king cannot be ſeiſed to a uſe; no, not where he tateth in his natural bo- 
"ud to ſome purpoſe as a common perſon ; aud th. c>fore if land be given to the king, and 
0. bur urme de leur vies, this uſe is void for a moiety, Bac. Uſes, 56. Like law is, if the 
vp be ſciſed of land in the right of his duchy of Lancaſter, and covenant by his letters patent un- 
the duchy ſeal to Rand ſeiſed to the uſe of his fon, nothing paſſeth. Id. 37. Like law, if 
1 Richard the Third, who was feoff.e to divers uſes before he took upon him the crown, had, 
de was king, by his letters patent granted the land over, the uſes had not been renewed, 1d. 
The king ſhall not ſtar'd ſeiſed to a uſe, for all che lands he is ſeiſed of, be is ſeiſed in jure core- 
for the maintenance and ſupport of his crown aud dignity, and the well-governinent of the com 
#ca'th, which is a uſe the law deſigned him primitus, and, conſequently, it is excluſive of all other 
Neither can ir be imagined that the at e in point of honour ſtand ſeiſed of lands 
the b:nefit and advantage of another, and fo be a fort of bailiff to him. Gilb. Uſes, 190. 


5 


ber 4s individuals. Mayor, &c. ot Coventry v. the Attorney General, 2 Br. P. C. 236. 2 
u jenr. 46. | 


(% Tann]! Whether tenant in tail can ſtand ſeiſed to a uſe, has been wexatd gage, and in- 

; C085 not apprar to be quite ſertled even at this time. On the one hand, Lord Coke, (Co. 

it. 14. b. 2 Co. 58. a,) Sir G. Croke; (Cro. Ja. 400. 401.) Bulitrode, (3 Bulſtr. 186.) Sir 

Moore, (Moore, 848.) and Rolle, (1 Ro, ep. 384. 2 Ro. Abr. 780.) expreſly tell us, that 

wa ſettld in the caſe o Cooper and Franklyn, that a tenant in tail neither before nor /ince the 

te could Rand eited to the uſe of abother perſon, expreſely or impliedly. Whilit on the 

ter ha'd, Gudooit dircAly afferts, that the caſe of Cooper and Franklya was determined quite 

cemt. ty, viz that a tenant in tail could ſtand ſeiſed to an expreſs uſe, though not to an implied 
„(Codb 269.) AM Lord Bacon, in his Reading ou the Statute ot Uſes, gives it as his decided 

win, that a tenant in tail may ſtand ſeiſed to an cpr u/e firce the ſtatute: for the Nature, . 
js be, dues not ta e he right of tenant in tail; aud the reaſon why a contra y conſtructioun was 

d «lore the ſtatute, was, becauſe the right of tenant in tail was exprelsly ſaved by 1 R. 3.c. 1. 

„ ies, 57.) Ot this opinion ſeem alſo Perkins, (Perk. $ 534. 537.) Manwood in Wal- 

am z caſe, (Plowd, 555 and Dyer, (Dy. 311. b. 312. a.) aud Mr Sanders inclines to the 

* opinion, in his Eſſay ou the N. ture and Laws of Uſes and Truits, (Sand. 144. a &c.) p 
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Bu if} Stapilton v. Stapilton, 1 Atk. 8 8. P. Goodtight v. Mead, 3 Burt. 1705. 


What Confider ation is neceſſary to a Covenant to land ſeiſed, and how far 


it extends. 


Where there is a feoffment by deed to a relation and his heirs, but P., Wilſon, 
ing can paſs by the feoffment for want of livery of ſeiſig; yet as J. 2 Vez, 
en 40 agreement by deed, and the parties are relations, the law holds J Un. 426. 
a 2 confideration for railing a-uſe, and conſtrues it a covenant to ſtand | 
i the uſe of the perſon ſpecified in fee z and the eſlate paſſes, not 
ment, as the deed ſays, but by virtue of the ſtatute of uſes ; and 
% mayis valeat, &c, that inſtrument called à Teo ſment ſhall operate 
*<nruant to and ſciſed. | | 
T't5 | 31 if 


* 


{tt Bee] But bodies poli ick may be truſtces, and in ſuch caſe are-confidered in = court of 5 
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| USPS AND TRUSTS. | 
(G) Of the ſeveral Kinds of Uſes executed by t 
_ . Statute, ſhhich in theiz more general Dirie 

are Twokold, viz | N | 


It remains laſtly to conſider of the manner of revocation, 


g 684 


But, where a revoker limits new uſes, not being expreſsly warans 
by his power ſo to do, or, if warranted, then not exaQly purſuant u 
the terms of the power. ſuch uſes cannot enure upon the original come; 
ance, but muſt take effect out of his intereſt ; they muſt, conſequenty 
be limited on a new grant, or by covenant upon a conſideration expreſſ 

the conſideration of the original uſes not extending to the new uſes linie 
upon the revocation. | 7 
Wa R. B. having ifſue only one daughter married to E., levied 1 be 
Lenthal, and by indenture declared the uſes to R. B. and his heirs males, remai 
: Sid. 343. der to ſeveral of his brothers, and his heirs males of their bodies, remai 
| der to the ſaid daughter, fc. In the indenture there was a power 
revocation of thoſe uſes, and alſo a power to declare new uſes. An i 
denture was made accordingly, - revoking the firſt uſes, in which alſother 
was 2 power of reyocation, but no power to limit new uſes. The 
another indenture of revocation, and alſo declaring new uſes, was made 
which indenture contained a clauſe, that all other fines afterwards to 
levied ſhould enure to thoſe uſes. Upon this caſe it was argued, and i 
agreed by the court, that if an indenture declared the uſes of a fine, 
further that it ſhould be lawful to revoke, Oc., and allo to limit t 
, uſes, &fc., the party might, by ſuch deed, revoke and li nit new uſe 
„ Often as he pleaſed, and all the eſtates ſhould ariſe out of the fine. By 
if upon any ſuch indenture, wherein he declared new uſes and reſerel 
power of revocation, he omitted expreſzly to reſerve a power to limit 
uſes : he could then only revoke, and could not limit new uſes by ria 
of the eſlate raiſed by the firſt fine. And thereupon the counſel, in ſy 
port of the laſt indenture, ſhewed another fine levied the term after th 
date thereof, by which it was agreed, that the eftates limited by the 
indenture were well raiſed. 
"is. A. ſuffered a recovery to the uſe of himſelf for life, remainder to J. 
str. 584. tail, remainder to C. in tail, remainder to D. in tail, remainder to A. 
fee, with power to revoke the three remainders in tail by any wnung uot 

his hand and ſeal. He. revoked them within the terms of the pover, 
by the ſame deed, declared new uſes in favour of the plaintiff withou 
words of conveyance, covenant to ſtand ſeiſed, or conſideration exprelſe 
The queſtion was, Whether this new declaration of uſes was good 
not? It was inſiſted in ſupport of it, that A., having revoked the wt 
mediate remainders, had the whole fee in himſelf, and might diſpoſe of 
as he pleaſed : and whether it was by the ſame deed or a different 0 
was not material. But it was anſwered, and reſolved by the coun, i 
true it was, he might, by will or any new conveyance, have made 1 
new diſpoſition, and even this deed would have been ſufficiest for i 
purpoſe, if there had been a new grant, or a new covenant on dne | 
expreſſed : but, here, he had declared new uſes as under the rec 
whereas the uſes of the recovery were full before, and the power VT 
to reyoke and not to declare new uſes. | th 


Powell on 
Powers, 281. 
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He may revoke too conditionally. Thus, where A. ſeiſed in fee made Thorne v. 

\ ſerſement of the eſtates in queltion, with power of revocation ; and N at 
been years afterwards mortgaged the lame in fee to one of the remainder- 18 3. Perkin 
wen ia the ſettlement, and the condition of the redemption was, that, if „. walker, 
the mortgagor or his heirs paid the money at the day, be ſhould, have the Id. 97. 

Lads in his former eſtate ; the queſtion was, Whether this mortgage was 

dal revocation, or only pro tanto? The Lord Keeper declared, that 

was à revocation pro tanto only, the mortgagor being to have the 


Linds on payment, as in his former eſtate ; and it was decreed according- _ 


Bur, Sir Joſeph Jekyll, in giving his opinion in the caſe of Fitzgerald Powell on 
bd Lord Barrie aid, == — 3 of no caſe but that of a mort- SIE 
moe, wherein equity controuled a power of revocation; and the reaſon 
of that caſe was, becauſe the mortgagor in equity continued to be {till 
ne of the eſtate, it being conſidered there but as a pledge for the 
ocey. And the deciſion in that caſe ſeems to go a great way in ſupport 
Aike opirion. | : . 
Hure, F., being unmarried and having no child, and being ſeiſed e 
fel us of large annual value, did by leaſe and releaſe, dated the 2d ay 
xd 3d oi July 1712, as well for ſettling the ſaid premiſes in his name Lord Fau- 
b od., to the ſeveral uſes, truſts, and purpoſes, and in ſuch manner conberze t 
s th-1cinafter limited, “with liberty nevertheleſs, to and for him the Parl. Ca. 
lin freely and clearly at his will and pleaſure, to diſpoſe of, charge, os — bo 
er alienaic the faid oa! or any part thereof, for any eſtate or eſtates ETON 
wha:{o-ver, as he ſhould think fit; and to revoke, recall, and make 
wd all and every the uſe and uſes, truſts, limitations, and appoint- 
me"; thereby raiſed, limited, and appointed, mentioned, and declared 
concerning the ſame, as alſo in conſideration of 57., convey to truſ- 
te:s and their heirs all the eftates, to the uſe of himſelf for life, with 
r:nainders over,” There was alſo a term created, among other 
1% by ſale, mortgage, or demiſe thereof, for the term, or any 
cal, to raiſe all ſuch ſums as F. ſhould owe at his deceaſe, and alſo 
ich ſums as he, by his laſt will, or any other deed or writing execute 
e his hand and ſeal, in the preſence of two or more witneſſes, ſhould 
t and appoint to be paid, or charge the premiſes with, to any perſon 
perions whatſoever : but, if the perſon next in remainder expectant on 
e term ſhould pay all the ſaid debts, annuities, and monies ſo to be de- 
dor appointed, then the term was to ceaſe. Then followed theſe 
oriſoes ; firſt, © A proviſo or power for the ſaid F., from time to time 
dy any deed or writing under his hand and ſeal, to be ſigned and duly 
ſealed and delivered in the preſence of two or more witneſſes, to demiſe, 
leaſe, limit, or appoint the ſaid premiſes or any of them, to any perſon 
or perſons whatſoever for any term or terms whatſoeyer, for ſo much 
yearly rent as the ſaid F. ſhould think fit, and with ſuch other conditions 
ud agreements as the ſaid F. ſhould pleaſe.” Secondly, A proviſo, 
that if any female, who, according to the limitations, ought to inherit 
the premiſes, ſhould marry any perſon without the conſent. of the truſ- 
(tes, or ſhould marry any perſon that ſhould be a proteſtant, and not of 
ide communion of the church of Rome ; that then, and immediately 
ſuch marriage, all the eſtates before created and appointed for the 
tenefit of ſuch perſon ſo marrying ſhould ceaſe and be void.” T hirdly, 
Fonlo, © J hat it ſhould and might be lawful to and for the ſaid F., at 
a ume or times during his natural life, at his will and pleaſure, to 
, 66 grant, 


ſcchedule thereunto annexed in the ſeveral ſums therein mentioned; 
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« grant. ſell, or demiſe, the thereby granted premiſes, or auy part ther 
of; or by any deed or writing under his hand and ſeal, or by his lat wil 
© and teſtament in writing, ſigned, ſealed, delivered, and publiſhed, ix 
< the preſence of three or more credible witneſſes, to revoke, repeal, 6. 
& make void, all, every, or any of the uſe and uſes, eſtate and ell 
4 truſts, and limitations before raiſed, created, limited, or ere 
«and to declare and limit the ſame, or ſuch other new uſes as ſhould ſeem 
e moſt meet and convenient to the {aid F.; and then and from thencefonh 
<< the eſtates and uſes before limited and appointed. and fo reyoked wd 
1 repealed, to - ceaſe and determine and be utterly void, as if the fans 
ic had never been made, limited, and appointed; and thas the ſad Þ 
& ſhould and might diſpoſe of the ſaid premiſes, and every part an 
6 parcel thereof, to ſuch other perſon and perſons, uſe and uſes, u be 
5 ſhould think fit, any thing before mentioned to the contrary in ant 
« notwithſtanding.” ; 

By other indentures of leaſe and releaſe, dated the 25th and 26th gf 
September 1715, made. between F. of the one part, and T, and . of 
the other, reciting, that F. ſtood indebted to ſeveral perſons named i 


as well for ſecuring the ſaid debts, and more ſpeedy payment thered{ 
and in conſideration of 5s. as alſo for other good cauſes, conveyed 
T. and W. and their heirs, the premiſes, upon truſt that they or the ſunj 
vor of them, c., ſhould, out of the rents and profits of the premiſe: r by 
mortgage, & c., raiſe ſo much money as ſhould be sufficient to pay all the dy 
mentioned in the ſaid ſchedule, with intereſt, over aud above the rweveral 
nottics, rents, and rent-charges in the said achedule mentioned, wherewith ths 
ſame premiſes ſtood charged, and pay the fame io full diſcharge of the 
faid debts and intereſt ; and, after payment thereof and their own cha 
being ſatisfied, that they ſhould pay the overplus thereof (if 209) & 
„ reconvey much part of the premizes as ſbould remain unsold, to the ſaid F 
* or to ſuch perſon and perſons, and to ſuch uſe and uſes, eſtate ande 
6& tates, as the ſaid F. ſhould, by any deed or writing under his hand ad 
6 ſeal, atteſted by two or more credible witneſſes, limit, dire, an 
« appoint the ſame.” This indenture was atteſted only by uo wi 
neſſes, and remained in the cuſtody of ., the truſtee, till his death. 
Then, by indenture dated the 26th/of September 1715, exdeuted | 
all the ſaid three parties, reciting the leaſe and releaſe of the 251h ad 
26th of September 1715, it was declared, that it ſhould and might 
Jawful for. the ſaid F, at any time or times thereafter during his lift, & 
his will and pleaſure, by any deed or writing under his han! and kh 
atteſted by two or more witueſſes, or by his laſt will io writing, atteſt 
by three or more witneſſes, to revoke, repeal, and make void, all or 8f 
of the truſts and eſtates in the ſaid indentute of releaſe of the 26th« 
September 1715, raiſed, created, limited, and appointed of ihe fe 
premiſes, and every part thereof; and to declare, limit, and appm# 
| the ſame to ſuch other uſe and uſes as ſhould ſeem moſt meet and cr 
venient to him : and that, from thenceforth, the truſts and eftates ſo i * 
voked and repealed, ſhould ceaſe and be void, as if the ſame had 1 
been created, limited, or appointed; and that it ſhould and might k 
Jawful for the ſaid F. to diſpoſe of the fame premiſes, or any part her 
2 to ſuch other perſon and perſons, uſe and uſes, as he 51 


L 
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7. died on the 24th of January 1716, having made no appoint- 
1 or diſpoſition of the eſtate after the execution of the deeds of 
” apon theſe ſeveral inſtruments, a queſtion aroſe between the heir 
Lv of F. and the claimants under the ſettlement of 1712, whether the 
1 of September 1715, for ſecuring the creditors of F. was not a revoca- 
W of the ſettlement of 1712, purſuant to ſeme or one of the proviſoes 
rein contained, It was contended on the part of the claimants under 
e ſettlement of 171 2, that if theſe deeds of 1715 were deemed to be a 
cation of that ſettlement, (which upon other grounds it was argued - 
key could not be,) yet they could not be a total revocation; becayſe it 
12imitted that thoſe deeds operated only as an implied revocation, by 
o of their inconſiſtency with the ſettlement of 1712; and, therefore, 
re do further a revocation than ſuch Ny extended ; then, the 
aſe having conveyed the premiſes in truſt to raiſe money for paying the 
ts mentioned in a ſchedule thereunto annexed, and afterwards to re- 
rey to F., or ſuch perfons or uſes as he ſhould appoint, without fay- 
2 to F. or his heirs, or limiting the eſtate in default of appointment, 
bich was the caſe that had happened, it was apprehended that the re- 
ie of 1715 was no further inconſiſtent with the ſettlement of 17 ta, 
þan a5 to the particular uſes ſpecified in that deed, and, confequently, as 
 thereſt of the eſtate, did not revoke the ſertlement of 1912 ; and that, 
der thoſe circumſtances, a court of equity ought to reſtrain it from 
rating any further than to satisfy the particular purpoſe. It was argued 
the other fide as to this point, that F., having, by the deeds of 1915, 
umeyed the fee and inheritance of the whole eſtate to T. and V. upon 
ſts and for uſes utterly inconſiſtent with thoſe of the ſettlement of 1712, 
his latter conveyance muſt, conſequently, be a complete revocation of the | 
; the legal eſtate being veſted in new truſtees, who could be ſeiſed R 
berzof upon no other truſts than the new ones, and F. having made no | 
blequeot appointment of ſuch part as ſhould remain unſold, after the par- 
cular purpoſes were anſwered, a truſt mult therefore neceſſarily reſult for 
be benefit of him and his heirs, according to the eſtabliſhed rules both of 
Iv and equity; conſequently, there could be no foundation for a court 
equity to controul or abridge the operation of the deeds of 1715, by 
b1irming them to be only a revocation pro tanta, merely to difink-rit one 
the coheirs at law; and of this opinion was Lord Chancellour Xing, 
halted by Sir Joſeph Jekyll, and Lord Chief Baron Reynoldr + and it was 
reed accordingly. And on appeal to the Houſe of Lords, the judges 
wing delivered their opinions ſeriatim upon the queſtion, Whether the 
ed of 1715 were a revocation of the deed of 1712; and if ſo, whether 
laid deed of 1715 were! total revocation or a revocation pro tam It 
8 ordered, that the appeal ſhould be diſmiſſed, and the deeree affirmed. 
Where a power of appointment is given, a power of revocation is like- Adams v. 
le given, although no expreſs power of revocation be reſerved in the Adams, 
ed creating the power of appointment. And where there is a power of Comm hf. 
tion, the law alſo gives a power to limit new uſes (a), though no > 
wer of new limitation be expreſſed in the deed ; for he who has power 2 Ch. Cat. 
reroke has alſo power to limit. OF 
2 | | aſtings 8 


1 caie, z Keb. 
| | H St 7. 
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(H) Of the Caſes out of the Statute, 


The original) The reaſon of this was, that the terms do not determine, unlefsthere h- 
cial proviſo, by the performance of the truſts for which they were created. In theſe exſesthe 1 
intereſt, during the continuance of the term, is in the truſtee, hut the owner of the eſtue i 2 
tled to the equitable and beneficial intereſt, As courts of comn:on law had determined, thu 
poſleſſion of the leſſee for years was the poſſeſſion of the owner of the ſrechold, eur of * 
determined, that where the tenant for years was but a truſtee for the owner of the iubechan . 
ſhould not ouſt his ce, que tru}, or ohſt / uct him in any adt of ownerſhip, cr in making an 1 
rances of his eſtate. In theſc reipects, therefore, the term is conſolidated with the inheritance 
it follows the deſcent. of the he and all the alicnations made of the inheritance, or of any ub, 
lar eſtate or intereſt carved out of it, by deed, will, or act in law. Whitchurch v. Whitchws 
2 F. Wms. 236. Gilb. Rep. 168. 9 Mod. 124. Charlton v Low. 3 P Wan 330. Villen z 
Villiers, 2 Atk. 72. Willoughby v. Willoughby, Ambl. 282. but more fully reported 17 
Rep: 763. Goodright v. Sales, 2 Wilſ. 329. Scott v. Fenhoulet, 1 Bro. Ch. 
though the truſt or benefit of the term is annexed to the inheritance, the legal intereſt of the em 
remains diſtin and feparate from it at law; and the whole benefit and advantage of the tem 
ariſes from this ſeparation, by affording the means of protecting bond fid: purchaſers of real clay: 
and alſo of enabling couris of equity to r real eſtates in the right channel; court of equiy 
conſidering ſuch terms as creatures of eqbity. See Mr. Butler's note, Co Litt. 294, ; and Wis 
Joughby v. Willoughby, bi ſupra; and Nourſe v. Yarworth, Finch's Rep 160. And though f 
ſeems to be now ſettled at law, that a plaintiff in ejectment ought not to be nooſvited by a ter 
landing out in his own truſtee, or a ſatisfied term ſet np by a mortgagor againſt a moityagee, yet 
to eſſect this, the jury muſt preſume in either of theſe caſes the term to be ſurrendered ; for without 
a ſurrender, the eſtate of the truſtee muſt prevail at law. Co dtitle v. Knott, Cowp. 4b Ie 
v. Pott. Dougl. 721. Lade v. Holford, Bull. N. P. 110 Doe v. Pegze, 1 Term Rep 16 
Doe v. Staple, 2 Term Rep. 698. Doe v. Sybaurn, 7 Term Rep 3. Goodtitle v. Jones, [4 9] 
At law, every term ſtanding out is a term in groſs. The difference in equity is produced by . 
fecting the pe ſon holding the term with a truſt to attend the inheritance, which may be ether 
by expreſs declaration, or by implication of law. If it be by expreſs declaration, it is im 
whether the term, if in the ſame hand with the inheritance, would or wou d not mi rge. or whe 
ther it be ſubje ct ro ſome ulterior limitation, to which he inherirance is not ſutj*& ; for the ei. 
preſs declaration i« ſufficient to make it attendant upon the iuheritauce. If it is 10 be made atich 
dant upon the inheritance by mplication of law, then it is neceſſary that it ſhould not be ſcb edu 
anyother limitation, and that tie owner of the inberitance ſhould be entitled to the whel: nd 
in the truſt of che term; ſo that according to the rule leid down in Beſt v. Stamford, Pr. Ch 25; 
2 Freem. 288. if the term and inheritince had been in the ſame hand, the term weld hae 
merged. The intent to purchaſe the whole intereſt will not, it ſeems, be ſufficient to mk th 
term attendant on the inheritance by implication of law. Scott v. Fenhoulet, 1 Bro Ch ke 
69. But any limitation, though void in law, which ſhews an intention, to ſever the tem frm 
the inheri ance, will te ſufficicnt for that purpoſe. Hayter v. Rod, 1 P Wms 359 arg 
therefore a term, though limited in truſt for 4. and his he!1s, will. devolve on the perſonal * 
preſentative of 4. Hunt v. Biker, 2 Freem. 62. Attorney General v. Sandys, 14. 1½ 4 
though a term raiſed for a particular purpofe, will, when ſuch purpoſe is auſwered, veſt in the 
heir; yet he muſt take it as a term, aud it will go in a courſe of adminiſt ation, and not 8 
courſe of deſcent. Levit v Needham, 2 Vern. 138. 


(12 7 will) A term to attend the inherirance is real aſſets in the hands of the heir; for wy 
tute of frauds having made a truſt in fee aſſets in the hands of the heir, the term which - 
the inheritance, and which is ſubject to all charges which affect the inheritance, muſt be fo . 
Attorney-General v. Sir G. Sandys, Hardr. 489.. Willougbby v. Willoughby, 1 Term Rep 
966. | | ; 


Page 38r ; . 
($6 Likewiſe) 3 Br. P C.458. 5. C. 


Shaplandv, | A teftator deviſed lands to truſtees upon truſt, that they, their ben 
og) 1B and aſſigns, ſhould yearly, by equal quarterly payments, by and out of de 
56 x rents and profits of the premiſes, after deducting rates, taxes, 2 
: expences, pay ſuch clear ſum as ſhould then remain to his _ br 
and his aſſigns during his natural life, and after his deceaſe to the 
behoof of the heirs male of the body of the ſaid C. . lawfully to be begov 
ten, as they ſhould be in priority of birth ; and in default of ſuch iſſue, '* 


mainder over, Eyre, B., and Maſter Holford, thought that the eſtae 2 
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© vas executed in C. S. ; buy Maſter Het differed. And upon a rehear- 
„Lord Chancellour Thurlowe expreſſed his opinion, that the truſtees 
ing 10 pay the taxes and repairs, they muſt have an intereſt in the premi- 
.. and therefore that the legal eſtate for the life of C. S. was ih them; 
” an C. C. had only an equitable eſtate for life, and the ſubſequent 
ine being executed could not unite 3 and of courſe that a recovery ſuf. 
red by C. C. was void. 3 i . 
in, lands were deviſed to traſtees and their heirs, upon truſt to —— v. 
ind ſeiſed thereof during the natural life of teſtator's ſon F. S., to ſuch aTermRep. 
+ 20d behoof as after mentioned, vis. that the truſtees ſhould yearly and 44. 
year, during the natural life of the ſaid J. S., take and receive the 
is, iſſues, and yearly profits of the premiſes; and the teſtator ordered, 
at ſuch reats, iſſues, and yearly profits ſhould be applied for the ſubſiſt. 

und maintenance of the ag S. during his natural life; and imme- 
uch from and after his deceaſe he deviſed the ſame premiſes unto the 
u of the ſaid J. S. lawfully to be begotten, and for default of ſuch iſ- 
; then to his own right heirs. The court held, that the uſe was not 
ecuted in the teſtator's ſon, but in the truſtees during his hife, from the 
tare of the truſt to receive and pay over the profite, and the ation d1- 
ied for the ſubſiſtence and maintenance of the ſon, by which the teſta- 

ſeemed to inveſt the truſtees with ſome degree of diſcretionary power 
that reſpect. And there being nothing in the nature of the truſt to 
dent the limitation to the heir of his body from being a uſe executed, 
7 beld the two limitations did not unite ſo as to give F. S. an eftate- 


0 Of reſulting Uſes, or Uſes by Jmplication. 
| a 3 

b Ie like manner) But there is a difference between a fine or recovery as to the © — on 
felcent If tenant in tail by deſcent ex parte mate-nd ſuffer a 1ecovery, in that eaſe, it is true 
tate will continue notwithſtanding the recovery in the ſame line, and deſcend to the heirs ex 
amd: bit, if tenant in tail by purchaſe, with a reverſion in ſee by deſcent, both exe parte 
ny, ſuffer a recovery, he muſt take the reſulting fee as a purchaſer. For the eſtate that paſſes 
be 1ecovery is the eſtate· tail, the old eſlate · tail, now conſidered as a fee; the party comes in 
nuance of that eſtate-tazl, which being by purchaſe muſt of courſe deſcend to the heir at 
+ But it is otherwiſe, where tenant in tail, with remainder to himſelf in fee, levies a fine; 
the fine extinguiſhers the eſtate-tail, and paſſes a baſe or qualified fre; and that fee becomes 
xd in the other fce ; and the reverſion being fo let in, the eſtate continues in the ſame line. 
a Tregonwell, 2 Str. 1199. 1 Wit 2. 66.8:C, 4 Br. P. C. 486. 8. C. 5 Term Rep. 
. Roe v. Baldwere, 5 Term Rep. 104. Symonds v. Cudmore, 1 Salk. 338, Oarth. 
„C. Skin. 339. S. C. 1 Show, 370. 4 Mod. 1 8. C. | 


here a perſon ſeiſed in fee makes a feoffment in fee without valuable Co. Litt. 
ration to divers particular uſes, ſo much of the uſes as he diſpoſes 3 · 4 

of is in him as his ancient uſe in point of reverter. Therefore where pibus v. 
ſiſed in fee, covenanted to ſtand ſeiſed to the uſe of bir heirs mals be- Mitford, 

A or to be begotten on the body of his ſecond wife, it was upon this prin- Went. 372. 
dolden by Hale, C. J., and two other judges, that . took an eſtate 

us own life by implication. | 

dere the immediate uſe is limited away for year: on, and no uſe 

td of the freehold till the grantor's death, the uſe of th- Heehold ſhall 

at caſe reſult to the grantor, and he ſhall take an fta (or life by im- 
. As, where an eftate was conveyed by A. to he uſe of truſtees 

70 years, if 4, ſhould ſo long live, remainder to tru'l-es for 3000 

aud from and after the death of A. to B. kis 10n for life ; it was Fine 


Hurrell, 


A2 Vein. 370, 


69 


Adams v. 
Sara e, 
2 Salk. 670. 
And vide 
Dyer, 111. 
in margin: 


Rawley v. 
Holland, 
Vin. v. 22. 
p. 189. c. 11. 
2 Eq. Abr. 
753+ 


Tippin v. 
Coſin, 
Carth. 292, 
4 Mod. 390. 


Moor .284. 


which ſupported the limitation over. . 
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objefted, that the limitation to B. together with the remainders oper vs 
void, being an eſtate of freehold to commence in futuro; for the fr 
hold eſtate was limited to B., which was not to ariſe until the death of 4 
and vo eſtate for life was limited to A. unleſs an eſtate for life ſhould be fu 
poſed to reſult to him. After ſolemn argument upon the point, and a ap 
ſtated to the judges, it was decreed, that an eſtate for li: reſulted to 4 


In a ſubſequent caſe, where the uſe was limited to the grantor kink 
for 99 years, remainder to the uſe of the truſtees for 25 years, remand 
to (the uſe of) the heirs male of his on body, remainder to his own righ 
heirs ; the court held the limitation to the beirs male of the body to be rad 
becauſe there was no preceding freehold limited to ſupport it, and tha 
ſhould not be implied contrary to the intent of the conveyance; that th 
the eſtate took effect by tranſmutation of poſſeſſion out of the ſeifin of t 
truſtees, and not like Fenwick (ſhould be Pibus) and Muford's caſe, ui 
the owner covenanted to fland ſeiſed to the uſe of the heirs of his body; 1 
Powel, Juſtice, held that even in that caſe, if there had been an 727700 
tate limited to the covenantor, it had been different. 

And ſo where 4. by marriage ſettlement conveyed certain lands to i 
uſe of himſelf for 99 years, if he ſo long lived, and after to the uſe 
traſtees for 200 years, remainder.to the uſe of the heirs male of hi: cn 
dy, remainder to his own right heirs ; upon a caſe referred to the jud 
of C. B. from the court of Chancery, they held the limitation to the aa 
male of the bady of A. void, no freehold being limited to any perſon precede 
to that eſtate 3 and that no eſtate of freehold could reſult to A. for his] 
by implication, becauſe another eſtate, viz. for 99 years if, Cc. wa & 
preſsly limited to him, which would be inconſiſtent with a freehold hi 

icalion. | 
2 And where the uſe was expreſsly limited away during the liſe of tbe n 
tor inſtead of for years only, it has been held, that the freehold could 
reſult to him, ſo as to unite with the ſubſequent limitation to the hen 
his body. * 

Thus, E. C., on his intended marriage, ſeitled lands by deed adi 
to the uſe of himſelf and his heirs till the marriage, and afterwardsto 
uſe of his wife for life, remainder to the uſe of the cognizees in the® 
and their heirs, during the life of E. C., upon truſt to permit him t0 
ceive the rents and profits, remainder to the ſons of the marriage ſuccelny, 
ly in tail male, and for want of ſuch iſſue to the heirs of the body of thel 
E. C., and for want of fuch iſſue to the ſaid E. C. and his bein. It 
agreed that the caſe differed from that of Fenwick v. Mitford, for the t 
no uſe at all was limited for the life of the feoſſor, which left a acc 2 
law would ſupply by implication; but in the principal caſe there ben 
expreſs eſtate limited to the cognizees during the life of E. C, there Td; 
room left for any implication. Beſides that in Miford's caſe, it wn 
to be no other than the old reverſion ſubſiſting io the feoffor; but et 
ation in the principal caſe being of a new eſtate, viz. an Mau © or 
not be any part of the old eſtate, which was a fee · ſimple. A1 17 
it was contended, that the law would imply an eſtate for life 1 12 
termediate between the eſtate of the cognizees and that to We we 
the marriage, becauſe it was poſſible that the cognizees might fortei 
render; yet the whole court was clearly of opinion, that the port 
the heirs of the body of Z. C. was a contingent remainder, 121 
the heir would take by purchaſe, and not by deſcent; and ib 4, 
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i from that of Fenwick v. Mitford for the reaſons before given. 


doment was given accordingly. ' 
Der A. . A a. te the uſe of himſelf for 99 years, if 25 5 387. 
11d fo long live, remainder to the truſtees and their heirs during Oſborne. 
tf Kc. remainder to the uſe of the þeirs Co bg ; remainder to 
{if in fee; Lord Chancellour Cowper held this limitation to the 

x of the body to be plainly a contingent remainder, 
And in a caſe where H., having two ſons C. and D. covenanted to ſtand Southcot v. 
<1 to the uſe of C. and the heirs male of his body on M. his wife to _— 1 
begotten, and for want of ſuch iſſue to the heirs male of his (A.'s) own, ,. 9 
, 2nd for want of ſuch iſſue to his owa right heirs for ever; C. the el- 2 Mod. 203. 
i fon died, leaving iſſue one ſon and ſeveral daughters, A. died, and 211. 

| the ſon of C. died without iſſue; the court held the limitation to the 
n of the body of A. to be words of purchaſe, and to veſt in the ſon of 
won the death of A. as heir male of his body by purchaſe ; and that on 

l-th of C, s ſon it deſcended to his uncle D. as heir male of the body vide Man- 
4 fer formam doni ; and not by purchaſe as heir male of the body of A., devile's caſe 
dot being heir, as his nieces were living. They allowed no eſtate for Co. Lit. 26. 
in 4. by implication, and ſeemed to doubt the doctrine in the caſe of * 
Ju 20d Mitford. But this difference is obſervable between the two caſes ; pearne's 
that of Pibur and Mitford, the covenantor had not limited any uſe at all C. R. 
bit own life ; whereas, in Southcat v. Stowell, the covenantor had 

ned a preſent uſe to his ſon C. in tail. | Wills et al', 
Arcbdale Palmer and his ſon Fohn Palmer, upon the marriage of the ſan v. Palmer, 
th 4., ſettled certain lands to the uſe of Archdale and his heirs until the — 
age; and afterwards, as to part of the lands to the uſe of Joba Palmer k 
lie, and after intermediate remainders, (to the uſe of his wife for life 
| of his ſons by her or any other woman ſucceſhvely in tail male,) to the 
of the heirs male of the body of the ſaid Archdale Palmer, remainder to 
oe of the heirs of the body of Fehn Palmer, remainder to the uſe of 
r Falner his heirs and aſſigns ; and as to the reſidue of the lands to 
ue of Archdale for life, and after ſeveral intermediate limitations, (to 

uſe of John for life and to his wife, in part, far life, and of the ſons 
the marriage ſucceſhvely in tail male,) to the uſe of John and the heirs 
e of his body, remainder to the uſe of Archdale, his heirs and aſſigns. 
died without iſſue male in the lifetime of his father, leaving A. his 
ow and one daughter by her, named Ann. Archdale afterwards by 
wil, noticing that by the death of bis eldeſt ſon Jobn without iſſue 
+ that part of his eſlate then in poſſeſhon was, by the ſaid marriage 
ſement, veſted in him in fee · ſimple, deviſed the ſaid eſtate to his ſon 

un Palmer for life, with remainder to his ſons ſucceſſively in 
male, and for want of ſuch iflue, to the heirs male of his (teſtator's) 
! begotten, and for want of ſuch iſſue to his o right heirs for ever. 
{":bdule died, leaving his ſaid grand-daughter Ann his heir at law, and 
fon William Palmer who (as well as John his deceaſed brother) was the 

a3 iſſue by a firſt wife, and alſo leaving Henry, an eldeſt ſon, and ſe- 
other children by his ſecond wife. 5 me Wiliam Palmer, who 
Ava death was heir male of his bady, died, leaving a ſon, who 

ung a fon Henry Jobn, who died an infant without iſſue; and no 
very Was ſuffered by William or his ſon. Upon the death of H 
Harp, the then eldeſt ſon and heir male of the body of Arch 
n ,<cond wife, entered upon that part of the eſtate which was by 
will deviſed to the heirs male of his body. And afterwards, 


upon 


2 Salk. 675. No eſtate for life can ariſe by implication, or by way of reſulting u 


Davies v. 


Speed, 


Show. Caſ. 


Parl. 104, 


Vi d- P. W. 
359. Sir T. 


Tippin's 


caſe there 


cited, and 


vide Jenk. 
Cent. 248. 


c. 18, 


Harris v, 
Barnes, 
4 Bur. 


2155. 


Hayes v. 
Foorde, 

2 Black. 
Rep. 628. 


by his will; a caſe was made for the opinion of the judges of the 


ther the heir of the huſband or the heir of the wife ſhould have the lod 
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upon the death of Aan the widow of John, Henry took vi 
male of the body of Archdale, of the lands which ſhe ue K 
under the ſettlement. Upon a bill filed by Ann the dauphter * 
and heir general of Archdale and her huſband, claiming in her nest 
heir at law and heir of the body of John Palmer, to be entitled, on fie 
of iſſue male of the whole blood, to that part of the eſtate which un 
mited by the ſettlement to John Palmer in fee; and alſo claiming in 10 
right, as heir at law of Archdale, to be entitled to the eſtates of whi 
the reverſion in fee was limited to him by the ſettlement, as not derife 
Bench, upon the queſtion, Whether any and what eftate 4A 
ſettlement to the defendant Henry Palmer, as heir male of the body « 
Archdale Palmer the grantor * And whether any, and what eftate pafh 
to the ſaid defendant Henry Palmer as heir male of the body of the ly 
Archdale Palmer, by his will? Upon which the judges certified t 
were of opinion, that the defendant Henry. Palmer, by the ſettlement, ta 
by deſcent as heir male of the body of Archdale Palmer the grantor, Thati 
Caſe a third perſon had been the grantor, they ſhould have thought d 
Henry Palmer would have taken an eſtate in tail male by purchaſe, und 
the deſcription of heir male of Archdale Palmer. And that they were 
opinion, that an eſtate in tail male paſſed to the defendant Henry Pau 
as heir male of the body of Archdale Palmer by his will. 


to a perſon who was not the owner of the eſtate granted, As, whe 
buſband and wife levied a fine of the wife's land to the uſe of the ben 
the body of the huſband on the wife begotten, and for default of ſuch iſa 
the uſe of the right heirs of the huſband ; they had iſſue ; the wike died, the 
the iſſue died, and then the huſband died; and the queſtion was, Wt 


And the court held, that no eſtate for life could ariſe to the huſband 
implication, becauſe the eftate was the wife's, to which he was a ſtray 
therefore the limitation to the heirs of the huſband, Ec. was void, þ 
want of a preceding freehold to ſupport it. An implied eſtate n A 
wife for her life would not do as ſhe died before her huſband, and, 10 
ſequently, before the remainder to his heir could commence. 

So, where a marrriage ſettlement was made by a third perſon to the! 
of 4. the huſband for gg years, remainder to truſtees dur ing bi life ok 
port contingent remainders, remainder to the wife for life, remainder 10 
firſt, ker. ſon of the marriage, remainder to the heirs of the body of 4, 
mainder to bis right heirs ; here the freehold during A.'s life being int 


to truſtees, and he taking only a term of years, and the eſlate not md Te 
from him, (for if it had, the limitation to his right heirs would hart Mf 
the old reverſion ) the remainder to his heirs. was a contingent remainds, ee 
And where lands were deviſed to C. for the term of go yew 
ſhould ſo long live, and afterwards to the heirs of C,'s body, l vs the 
that it veſted in the heir by purchaſe. of cc; 
Indeed in a caſe where the teſtator deviſed in remainder (after ; * 
tions to his brother / and his heirs males) to the heirs males of bis uon 
Ns ſons, (who then had two ſons living,) without any antecedent 


thoſe ſons themſelues, and by a ſchedule annexed to the will and rete „ th 
in it, (which the ſpecial verdi& found to be part of the will,) pure 
be an account how the teſtator had diſpoſed of his eſtates, by 15 : ah 
faid, and for want of his brother #/'s having ſons, then # 5%, 


Ny 
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7+ anc, and for want of ſons, then over : Upon the queſtion, Whether 
of the ſons of N. took an eſtate for life or in tail? the court of King's 
ub in Jreland held be took only for life. But on an appeal to the 
unge Bench in England, Lord Mansfield, in delivering the opinion of 
, court, obſerved, that the only doubt was, whether by the words of 
+ will the ſons of N. took any eſtate by implication ; that ſuch doubt was 
nored by the ſchedule, which expreſsly gave an eftate to the ſons of N. ; 
4 therefore the ſon of N. took an eftate for life by implication thus ex- 
ad, which being conjoined with the eſtate expreſsly given to his heirs 
Ia, by the will, would by the known rule of law give him an eſtate in 
male. But this caſe turned on the operation of the ſchedule. 


ration of money is made to J. S. for a year, and then a releaſe is made 
tim in fee without any further conſideration or declaration of the uſe, 
bother in this caſe the uſe will reſult to the releaſor ?—Thus, where 4. 


conſideration of five ſhillings, bargained and ſold to B. for a year. and 
rwards releaſed to him and his heirs, virtute quorundam indentur bar- 
e venditionis et relaxationis, necnon vigore flatuti de uſibus, &c. he was 
led in fee; it was objected, that the _- 
and his heirs, becauſe no conſideration of the releaſe, nor expreſs uſe, 
eared by the pleadings. It was argued in this caſe, that there could be 
reſulting uſe on a leaſe and releaſe : that nothing paſſes to the leſſee in 
ſeſbon, but by way of enlargement of the eſtate of ſuch leſſee : for it 
u not operate to give a new eſtate of the reverſion, but to increaſe the 
ue in poſſeſhon, according to the words of it: ſo it does not work by 
yer of the firſt intereſt, but by enlarging it: that if the releaſe enure only 
alarge the eſtate, the jntere(t enlarged mult be to the uſe of the leſſee, 
it cannot be ſaid to be an 3 of it: that if the practice had not 
aled to the contrary, it were odd to limit the uſe of a releaſe to any 
the leſſee ; for which reaſon. it is, that we find it expreſſed in the 
iſ in the leaſe, on which the leſſor intends to build his releaſe, that 
Intent of the leaſe was to paſs an eſtate by releaſe upon it, for the uſe 
a third perſon: that it would be abſurd to ſay, that my conveyance 
ud have ho other operation but to extinguiſh or merge the eſtate, which 
grantee has already, in order to have it brought back to me; and what 
| could there be of ſach a way? if the party had any ſuch vintent, it 
t ſoon be done by a ſurrender : that if it had been expreſſed in the 
dof releaſe, that he had already made him a leaſe for years, and that 
the enlargement of that eſtate he made the releaſe, there could be no 
it dut that it would be to the uſe of the releaſee ; and there is no dif- 
ce between the caſes, ſince this releaſe, in its own nature, enures by 
of enlargement: beſides, here is alſo a valuable conſideration ; for 
baſe and releaſe being but one conveyance, the five ſhillings, expreſſed 
the conſideration of the leaſe, ſhall evtend to the releaſe ; and alſa 
ceptance of the releaſe is in its own nature a conſideration, for it im- 
in alteration of the eſtate of the leſſee, the conſent to which is a con- 
uon moving from the leſſee; and the only motive of the leſſee's parte 
i the old eſtate was to get a new one. On the ther ſide it was 
„ that before the ſtatute of 2 H. 8. c. 10. if J. made a feoffment, 
d a fine, or ſuffered a reco t a uſe derlare!, and without 
on, the feoffee, cor | Lute ed] | 
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|; has been doubted, Whether there can be a reſulting uſe on the con- Sand, on 
ance by leaſe and releaſe z that is to ſay, if a bargain and ſale in conſi- Uſes, 480. 


Shortridge 
. v. Lam- 

ght covenant as aſſignee of a reverſion, and ſhewed, that the leſſor, plugh, 8 
| 2 Salk. 078. 


-1Lutw. 
e muſt be intended to the releaſ- _ 7 
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lands to the uſe of 4. that ſince the ſtatute che law as to this mater i 

altered; for the ſtatute only intended to execute the uſe to the dog. 
and by that means to deſtroy the uſe, but it did not intend to make 44 
other thing paſs by the conveyance than that which paſſed before. 
there was the ſame reaſon the uſe ſhould not paſs in a releaſe withou cog 
ſideration or exprefs declaration, as in a feoffment, fine, and rec 
becauſe the uſe and ef/ate are diſtin, and though the eſtate paſſes, yet hi 

uſe does not, without a conſideration or expreſs limitation of it; aud d 
are as much diſtinct things in a releaſe as in any other conveyance: 1 
the precedents are, that when a releaſe is pleaded, there, always meni 
is made of a conſideration or expreſs uſe. 2 Saund. 11. 211. 1 Vay 
120. Co. Entr. 264. 220. 474. To the objedion that this releaſe enur 
by way of enlargement of the leafe for a year, and therefore would par 
cipate of the conſideration of it, and that the leaſe and releaſe made hy 
one conveyance, it was anſwered, that though the leaſe and releaſe m 
but one conveyance as to the paſſing of the fee, yet they were in tne 
diſtin conveyances, and had different operations, the one by the fat 
of uſes, and the other by the common law : that as to what was ſaid, th 
the releaſe enures by way of enlargement of the eſtate of the leſſee, it 
true, that it gives him a greater eſtate than he had before, bot that nt 
withſtanding it deſtroyed the eſtate for years by merger, and it can 
icipate of the conſideration which is contained in the leaſe, whichi 
See Sand. Perfectly diſtinct. However, Holt, C. J. without conſidering the ops 
95, 96, 485. tion of che eonveyance, and admitting there might be a reſulting uſe ci 
held, that the manner of pleading the releaſe, as above, to the releal 
was good; and that if a feoffment be pleaded in the ſame manner, vide 
ſhewing the uſe or a conſideration, with an averment wvirtute cyw i 
feoffee was ſeiſed, the uſe ſhall be intended to be to the feoffee : that 
was the form of pleading before the ſtatute ; and the ſtatute has not aug 
but rather confirmed, this manner of pleading. 


— * 


| Uſes and Truſts. 


The legiſlature, by the ftat. of 27 H. 8. c. 10. are thought by U 
Coke (1 Rep. 125.) to have intended to aboliſh uſes and truſts, wah 
this opinion is controverted by Lord Bacon in his Readings on the "a 
If ſuch was the intention, courts of law, by too ſtri& a conſtrutuon' 
proviſions, defeated it, and rendered it neceſſary for courts of che 
1 Atk. 591. retain that juriſdiction of which a more liberal interpretation of the | 
by courts of law would probably have deprived them ; ſo that, w 
Hardwicke obſerved, .** A ſtatute made upon great conſideration, 


Page 386 


2 Fonbl. 
K. Tr. 15. 


* troduced in the moſt ſolemn manner, by a ſtrict conſerudction, _ 2 
« other effect, than to add at moſt three words to a conveyance. | 
of equity have, however, in the exerciſe of this juriſdiction, 1 ” 
2Bl.Comm, ed, in a pou degree, thoſe miſchiefs which made uſes intolera ** 
337. now conſider a truſt- eſtate (either when exprefsly declared or 


neceſſary implication) as equivalent to the legal ownerſhip, gobef 
ſame rules of property, and liable to the {ame charges in equity 
dower, to which the other is fubje& at law: and by a long ng” 
form determinations for a century paſt, with ſome afliſtance from 


* 
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: 


re, they have raiſed a new ſyſtem of rational juriſprudence, by which 
ts are made to anſwer in general all the beneficial ends of uſes, without 
i incanvenience or frauds. 0 8 


x) By what general Rules Truſts are governed, 
Lord Gle- 


But there is a difference between truſts executed, and truſts executory ; ——. v. 

x though the former are conſtrued in the ſame manner as legal eſtates, — — 
i is otherwiſe with the latter; for they are ſo moulded by the courts 19 arch 
equity, as beſt to anſwer the intent of the parties creating them. How. v. Baldwin, 


| it muſt be acknowledged, that even with theſe, where it does not 2 Vez. 655, 
Roberts v. 


late ſuch intent, the ſame rule of conſtruction is applied as to legal eſ- Bizwell, 

«, > : 1 Atk. 608, 
2 | Page 387 

(2 4. being) 80, Chaplin v. Chaplin, 3 P. Wms. 234. Caſhborne v. Scarfe, 1 Atk. 603 

elt v. Wheate, 1 Bl. Rep. 138. 161. 


1 _—_— — — 1 
* 


But, where a father deviſed lands to truſtees, in truſt to apply the Hearle v. 
ns and profits to the ſole and ſeparate uſe of the daughter during her Greenbank, 
dot ſubje& to the debts and controul of her huſband, and alſo to $ tk, 715. 
emit his daughter by deed or writing to deviſe the lands to ſuch per- 

u ſhe ſhould think proper; Lord Hardwicke held, that the huſ- 

| ſhould not be tenant by the curteſy of the truſt ; becauſe, though 

daughter had the benefit of a truſt of inheritance, yet ſhe had nei- 

a legal nor equitable ſeifin during the coverture. 3P. Wan. 


{tis eſtabliſhed, that there ſhall not be tenant in dower of a truſt. We -.. 
b 2 Alk. $25, Ca. temp. Talb. 138. 


* hath alſo been holden, that a truſt is not liable to eſcheat to the Burgeſs v. 
in conſequence of attainder or want of heirs ; becauſe the truſt could Wheatr.BI, 
de intended for his benefit. — 
rults in general are not barred by the ſtatute of limitations. Thus, a Uſes, 8 
tee has been decreed to account and reconvey after a poſſeſſion of («) Berring- 
at years (a), So, where a truſt is created for payment of debts, it ton v Ma- 
| not only take a deþt out of the ſtatute of limitations, incurred fince its 225 — 


won (b), but will alſo revive a debt barred by the ſtatute before it was (5) Norton 


by 4 d (c). But this rule, that a truſt eſtate is not within the ſtatute of li- v. Turville, 
Wu wns, holds only as between ceſſui que truſls and . not between 3 P. Ws. 
0 7 gue truſt and 2 on one fide, and rangers on the other (d). And 8 
100" | faid, that a fine and five years non-claim will, in favour of * v. Earl 
equi? aer, bar a truſt term, though ceffui que trufi be an infant (e). ofStrafford, 
he * if a truſtee neglects to ſue within the time preſcribed by the 2 FP. Wms. 
þ * of limitations, ceſtui que truſt, though an infant, is bound by it 1 Bowes 
vi * | Strafford, 
3P. Was. 


Les v. Briggs, 3 Atk. 100. (4) Llewellin v Mackworth 
DT 4 Br. Ch. Re 1 aſe + 2+ By: Ga. he. 979: . 
AY, 3 P. War. jon. nm $30. not Gf) Wyek y, Belt Ln 


(B) What 


= 
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(B) What amounts to a Declaration 
. . when a Truſt ſhall ve — aL. 


(1 The ſtatute) It has been holden, that this proviſion does 1 extend to declargi 
= of perſonalty. Nab v. Nab, 10 Mod 404. Sed wide Fordyce v. Willis 3 Bro, N 
Page 388 | | 
_ (6 Arruft) So where a bond was given to ceſey que truf? to aſlign as he ſhould 
croft v. Dowding, 2 P. Wms. 314. So, where a bond was given by a mother backs, 
render a copyhold eſtate to him ; the mother's brother, whoſe heir at law ſhe wa hari * 
2 —_— 22 3 mY uw the impracticability of Currenderng i 

e of his will, and havin en this me of ſecuring it to him, Parks v. W. | 
515. 9 Mod. 62. e wy * en 


Earl of Ply A covenant to make conveyances, or to purchaſe | 
purchale lands to certain d 

3 in, hath been holden to be a good declaration of truſt and binding dpa 

2Vern. 167. eſtate. 

Blake v. Blake, 2 Bro. P. C. 350. Deg », Deg, 2 P. Wms. 415. 


(7 Ha man) 2 Br. P. C. 39. O'Hara v. O'Neil, 8. P. 
(x0 4. in) 2 Ack. 155. Cottington v. Fletcher 8. P. 


(1x Sof) 1 Ro. Abr. 378. pl. 1. 4 Vin Abr. 395. pl. 3 Roſwell v. Every. 5 Vin. Abr. g 
pl. 31. Sellack v. Harris. Pr. Ch. 3. Daveniſh v. Baines. 2. Vern 506. e * 
Ambl. 67. Reech v. Rennigate. 3 Veſ. jun. 162. Barrow v. Greenough, Auſli, 343, 
v. Burdon. Similar deciſions on the ground of fraud. ö 


(1 Bur where) So, other caſes have ſaid, that words merely of recommendation wil not be 
ficient to create a truſt, Bland v. Bland, 24th February 1745. Le Maiſtie v. Banoiſter, 4 
November 1770, ſtated in Finch's note to Eales v. England, Pr. Ch, 200. Cunliffe v. Cual 
Ambl. 626. However, notwithſtanding theſe deciſions, it now ſeems to be ſeztled, that ut 
of deſire, requeſt or recommendation (for requeſt and recommendation are conſidered as c 
ble terms) are ſufficient to create a truſt, provided that the property be certain, anq the oe 
diſtinctly marked. Where any perſon gives property, and points out the objects, the prop 
and the way in which it ſhall go, that does create a truſt, unleſs the ſhews clearly that his 
expreſſed is to be controuled by the party, and that he ſhall have an option to defeat it. 
v. England, Pr. Ch. 200. 2 Vern. 486. Glynn v. Harding, 1 Ark. 469. Vernon ». Ve 
Ambl. 4. Palmer v. Scrib, 8 Vin. Abr. 289. pl. 25. Harland v. Trige, 1 Bio. Ch. Rep 
Nowlan v. Nelligan, Id. 489. Pierſon v. Garnett, 2 Bro, Ch. Rep. 38. 226. Richard 
Chapman, Burn's E. L. tit Biſhop, pag. 220, Maſley v. Sherman, Ambl. 520. Wynne . R 
kins, 1 Br. Ch. Rep. 179. Malim v. Keighley, 2 Veſ. jun. 333. Barrow v. Greenough, } 
jun. 152. In Puſhman v. Filliter, 3 Vez. jun. J. where a teſtator gave the reſidue of hi pt 
* eſtate to his wife, _— her to provide for his daughter A. out of the ſame, as loog 1 be 

wife, ſhould live, and at her deceaſe to diſpoſe of what ſhould be left among his children, 2 
manner as ſhe ſhould judge moſt proper; upon a bill filed by the children againſt the vile“ 
preſentative to have the benefit of this reſiduary bequeſt, the Maſter of the Rolls faid, that 
now clearly ſettled, that 10 words of recommendation by any perſon having a right to « 
do create a truſt, if the perſon and property are defined; -but the queſtion in this caſe, be 
is merely a queſtion of conſtruction upon the words, „what ſhould be left;“ aud thoſe words 
conſtrued to convey an abſolute gift to the teſtator's wife of any part of his property i 4 ue 
might think proper, clothed only with a truſt for his daughter 4. 
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_ ley J: An eſtate was deviſed to a body corporate in truſt to ſell, a0d 
eee money ariſing from the ſale, and the receipt and profits till the fate, % 
88 be divided between the teſtator's nephews and nieces. The quelv9 
, ; . . . - » 

Br. Ch. Whether the deviſe to the corporation being void, the Lei at K 
Rep. 81, . beneficially, or ſubje& to the truſt? And by Eyre, gon 
. | viſe to the corporation be void at law, yet the truſt is ſuff 


to faſten itſelf upon any eſtate the law may raiſe. This i. the % 
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vhich courts of equity have decreed, in caſes where no truſtee bas 
Cn named. —_Decreed that the heir at law is a truſtee to the uſes of the 


ll. 


* 


2 * 
— 


c) What ſhall be deemed a reſuiting Truſt, oz 
Truſt by Implication. 


5 8 Page 389 
1 %% That patol evidence is admiſſible to rebut a reſulting uſe is fully eſtabliſhed by the 
© of Lord Altham v. Earl of Angleſea, 2 Salk. 676. Dougl. 26. 
| : Page 390 
g But tri We cannot help ſuſpeAing the fidelity of the reporter in this paſſage, as the 
Lncellour is not made to deliver himſelf with his uſual preciſion and accuracy. For there cer- 
Gly have been other caſes, belides thoſe which are here put by my Lord Hardwicke, wherein 
anltruttive trufts have been admitted. For inſtance, where there were three leflecs under a 
horch, and one of them ſurrendered the old leate. and took a new one in his own name, it was 
Men to be à reſulting truſt for them all. Palmer v. Young, 1 Vern 276, 80, if a guardian, 
roſtee for an infant, renew a Jeaſe, the renewed leaſe will be to the uſe of the infant. Whalley 
Whalley, 1 Vern 484. Lee v. Vernon, 7 Br. P. C. 432. So, if a truſtee purchaſe lands with 
is truſt money, zud take the conveyance in his own name without declaring the truſt, but re- 
ing or other wiſe admitting that the purchaſe was made with the profits of the truſt eitate, a 
{ will rcfult for the pexſon entitled to the profits, Deg v. Deg, 2 P. Wms. 414. 80, if a 
Magee, whoſe mortgage was taken in the name of a truſtee, buys in the equity of tedemption, 
the name of the ſame truſtee, without any declaration of the truſt, yet there is a good reſulting 
ul to the mortgagee. Acherley v. Acheiley, 4 Br. P. C. 67, So, if a term is created to pay 
s, or deviſed for a ſpecifick purpoſe, after the debts paid, or purpoſe anſwered, there is a 
Wl for the heir. Counteſs of Briſtol v Hungerford, 2 Vern. 645. Levet v. Needham, Id. 138. 
da grant of the next avoidance of a church to a perſon, without his privity, is a reſulting truſt 
the grantor. Duke of Norfolk v. Browne, Pr Ch. 80. x Eq. Ca. Abr. 381. pl. 4. 8. C. Nor 
flere a reſulting truſt only in thoſe caſes, where part of the eſtare only is diſpoſed of or convey- 


its, which by accident or otherwiſe cannot take effect, a truſt will reſult; as, where a teſtator 
les real eſtates to truſtees to ſell and convert into pertonalty for particular purpoſes ſpecified 
ke vill, and thoſe purpoſes cannot be eſſectuated, the ical eftates, or the produce thereof, will in 
eule reſult to the heir, Croſe v. Barley, 3 P. Was. 20. Randall v. Bookey, Pr. Ch. 162. 
ern v. Freeman, Id. 541. Stonehouſe v. Evelyn, 3 P. Wms. 252. Arnold v. Chapman, 1 Veſ. 
bd. Digby v.-Legard, Tr. 1774, teported in the note in 3 Cox's P. Wms. 22, Akeroyd v. Smithſon, 
and Br. Ch Rep. 503. Robinſon v. Taylor, 2 Br. Ch. Rep. 539. Spink v. Lewis, 3 Br. Ch. 
355. Sed wide Ogle v. Ogle, 1 Br, Ch. Rep. 501. Neither is it univerſally true, as is obſerved 
Mr. Fonblanque (2 Eq. Tr. 122. note), that what is not conveyed will reſult ; as, where the 
kat or limits an eſtate for years to himſelf, and an eſtate to another, by way of uſe, upon a contin- 

which may not happen within the term of years, au cftate of freehold will not reſult to 
pantor, Adams v. Savage, 2 Salk 679 O& ſupra. 


U Wher:ver) But it ſhould ſeem, that there can be no implied truſt between a leſſor and leſ- 
; decauſe every leſſee is a purchaſer by his contract and his covenants, which excludes all poſ- 
uy of implying a truſt for the leffor ; and therefo'e in that caſc, if there be any truſt at all, it 
de declared in unit ing. Pilkington v. Bavley, 7 Br. P. C. 526. But between an aſſignor and 
pace chete may be an implic truſt. Hutchias v. Lee, 1 Atk. 447. 


(5 But where) Show. P. C. 83. The reſult of the different caſes upon this point is well ſtated 
Mr. Sanders in his edition of Arkyns's Reports, 2 Vol. 150, note (2). If the conſideration- 
wy expreſſed in the deed to be paid by the perſon in whoſe tavour the conveyance is taken, 
OY appears in ſuch conveyance to create.a piefumption that the pui chaſe · money belonged 
_ 1, parol proof cannot be admitted after the drath of the nominal purchaſer to prove a reſult. 
ay for that would be contrary co the (tatute of frauds and perjuties. See the principal caſe. 
wh de Chirton's caſe, Pr, Ch. 88. Heton v. Heron, I. 163. Newton v. Preiton, Id. 103. 
Te v. Thwyng, 1 Vern, 366, Hooper v. Kyles, 2 Vein. 480. Crop v. Noiton, 2 Atk. 75: 
ih > ming] purchaſer in bir liſetim- gives a declaration of, or confeſles the truſt, that takes 
une ſlatute, Ambroſe v. Ambroſe, 1 P. Wms. 322 Kyal v. Ryal, x Atk. 59. In Lane 


r 409. here was evidence, in Mr. Dighton's own hand- writing, that be traf 


for though the whole eſtate be conveyed, yet if it be for particular purpoſes, or on particular 


Vol. Vn. and th n laid out from = 2 time in the pur chν,,Üͤ land. So, Mit n | wt 
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the face of the ronveyance { whether by recital or otherwiſe) that the purchaſe wa, made with » 
money of a third perſon, that will create a truſt in his favour. As in the principal caſe De 
Deg, 2 P. Wms. 414. Ryal v. Ryal, ubi ſupra. Young v. Peachy, 2 Atk. 259, "1 


| (a) Hobart Tt is a general rule, that where lands are deviſed for a particular 
* par poſe, what remains after ſuch purpoſe is ſatisfied ſhall reſck m f. 
2Vern, 645. heir at law of the teſtator. Thus, if lands are deviſed to exec 
(5) Starkey for payment of debts and legacies ; after payment of debts and lege 
V. Brooke, the executors will be truſtees, as to the ſurplus. for the heir at lay (a) 
T. Was. though the executors have no legacy, and the heir at law has a0 exe 
39% one J. N 
CityofLon- So, where A. deviſed lands to truſtees to ſell, and to diſpoſe of the u 
don v. Gat- ney as he ſhould appoint, and for want of appointment to his four dephen 
ne 2Vern, 4. appointed ſeveral ſums to be paid to different perſons, which ſums 
e not amount to the value of the land; it was holden, that the ſurplu 
ſulted to the heir, 15 
Wych v. So, where A. deviſed to his wife a rent-charge for thirteen em f 
Packington. payment of debts 3 and deviſed lands to his wife in augmentation of 
3 59 f. O. jointure it was holden, that the ſurplus of the rent- charge, after the de 
My were paid, reſulted to the heir. 
Stonehouſe So, where a rent-charge was deviſed to be ſold for payment of leg 
v. Evelyn, to the amount of 8ool. ; but, if the rent-charge ſold for 1000], tha 
9 additional legacy of 1000. was given to B, and another of 100l. vg 
to C. it was holden, that if the rent-charge fold for above 8000, 
leſs than 10@0l., the reſidue, above 800/., would reſult to the her at 
Asad not be divided between B. and C. 
Digbyv. Le- So, where A. deviſed her real and perſonal eftates to truſtees in in 
gard,zCox's to ſell and pay debts, and to pay the reſidue to five perſons, to be «qu 
P.Wms 22. divided between them ſhare and ſhare alike (which words in a will as 
nog n tenancy in common, . Wms. 700. 2 P. Wms. 282.); and ove 
7514. S. P. the reſiduary legatees died in the lifetime of the teſlatrix ; the coun 
| Sand. on that this was a reſulting truſt (as to the ſhare in the real eſtate of thent 
Uſes, 245- duary legatee, who died in the teſtatrix's lifetime), for the benefit of! 
. + heir at law. And upon a ſimilar bequeſt of perſonal eſtate, it ſeems! 
Was. 532. oy of the legatee ſo dying would go according to the llatuie of dub 
GravenorV. So, where lands were deviſed to be ſold, and part of the money! 
_—_ by the ſale was given to charitab/e ſes, and the relidue of the a 
e given over; it was holden, that the part given in mortmun ſhould 
to the heir at law, and not go to the rehduary legatees. 
Arnold v. So, where a teſtator gave a legacy to his executors by name, a0d 
Chapman, deviſed his copyhold to 4, he paying his executors 10000. and ak] 
x Vez. 108. ment of debts and legacies, gave the reſidue to a charity, it was den 
that the 1000ʃ., being a charge on the real eſtate, and not well dich 
by reaſon of the mortmain a, the heir at law was entitled to i, , 
of reſulting truſt, = en 
p obinſon v. So, where the teſtator directed the reſt and reſidue of bis rea * 8 
Taylor, ſonal eſtates to be ſold by truſtees, and thereout to pay adulte Wh 
2 Br. Ch gacies, and then to pay the ſurplus to A. B. for her life: upon * 
Rep. 589. of A. B. it was holden, that ſo much of the ſurplus as aroſe from ! 4 
eſtate was a reſulting truſt for the heir at law, aod the reſt for the 
kio, 
Hutcheſon So, where a teſtatrix, having an eſtate which came to her ex fer 


"eto tend, on her marriage conveyed the ſame to truſtees to ſuck des 
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Lald direct, with remainder to her own right heirs ; and afterwards by * = if | 

1| dicected the eſtate to be ſold, the money to be laid out in the funds, * „ 
loc the truſtees to permit the huſband to receive the intereſt for his life ; 1 |. 
nd then, after deducting 35001. to certain uſes which veſted in C. D;, | |: 
od after paying oOo. to A. B., to pay the reſidue to three perſons 3 and | 
by codicil gave her huſband a power of appointing the 3500. in caſe 
L. D ſhould marry without his conſent ; A. B. died in the teſtatrix's life- þ 
ime before the codicil made, but the teſtatrix took no notice thereof in the ; 10 
Micil; it was holden, that the 10000. were to be conſidered as real and jy 
zot perſonal eſtate, and reſulted to the heir at law of the teſtatrix ex parte 15 

8 TOTS | | , Spink v. 15 
So, where a te ſtator directed real eſtate to be ſold, and the money ari- . 
fog from the ſale to be inveſted in the funds, and then ordered the reſidue Ch. Rep. 
f his perſonal eftate to be laid out in the funds, to remain there for 10 335. 
tears, and at the end thereof gave the ſame to his next of kin ; the Chan- 

our beld, that the next of kin in that caſe muſt mean next of kin at the 
ine of the death ; and the teſtator having but one brother, who. fell with- 
| that deſcription, and he having died within the ten years, the legaoy 1 
lapſed, and ſo much as was produced by the real eſtate muſt revert to N 
heir at law of the teſtator, and ſo much as was perſonalty to the repre- $i 
natives of the brother. | 1285 . . 
do, where a teſtator deviſed his real and perſonal eſtate to his executor 2 v. 15 
| traſt to pay debts and legacies, and afterwards gave the reſt and reſidue ; mn = 1 
o the executor, bat declared, that the only purpoſe for which he deviſed 210. t; 

g real eſtate was that he might ſubject it to his debts z it was holden, that 7 
þ much of the real eſtate, as was not applied to the debts, ſhould go to 


de heir, . 


2 


" * But this rule, that where lands are deviſed for a particular purpoſe, after 1 Atk. 612, 
14 e purpoſe ſatisfied, there is a reſulting truſt for the heir at law, admits of 


eral exceptions. Thus, Lord Hardwicke ſaid if F S. deviſed lands to | 
to ſell them to B., for the particular advantage of B, that advantage is —_—_— 
te only purpoſe to be ſerved according to the intent of the teſtator, and * 

be ſatisfied by the mere act of ſelling, let the money go where it would; 
d that there was no precedent of a reſulting truſt in ſuch a caſe. So, if 
, deviſed lands to J. S. to ſell to the beſt price to B., or to leaſe for 
tee E at ſuch a fine, there could be no reſulting truſt to the heir of Wi 
e teſtatot. | | Nt 
Again, a teſtator deviſed to truſtees to ſell, and to diſpoſe of the mone We, } 10 

ling by the ſale, as they, or the major part of them ſhould think pro- ßeld, 2atk, 1 
'; he having previoully intimated an intention of giving the money to 3643. _ 
antable uſes. Here the heir at law can have no reſulting truſt ; for a | 
a empowering others to ſell may diſinherit his heit, as well as by his % 
actual diſpoſition. Nor can his truſtees have any bene ſicial intereſt ; 1 
bis giving his eſtates to perſons whom be names truſtees to ſuch purpo- 


5 N B, 45 they, or the major part of them, ſhall judge fit, plaialy ſhews be | 
ow tended them no benefit, but only an authority. 41 
de, a teſtator deviſed to his couſin 7. MM. by name all his meſſuage, Coningbam 14 
* C, in 5 to ſell for the payment of all his debts and legacies within a v. Melliſm, + 
* ar after his death, and made him executor, but gave him no legacy, bara 


duch he was as nearly related to him as his heir at law. It was holden ef 0 
wo Lords Commiſſioners againſt one, that there ſhould be no reſultiog 8. C. 100 

uſt; for then the executor; who was taken notice of as his coulin, would 

uſes 8 7 nothing but his labour for his pains, 

Uu2 99, 
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ogers v. So, a teſtatdr by his will made his dearly beloved wife ſole bereſt and ert 
p75 . cunix of all his real and perfonal eſtate, to ſell and diſpoſe thereof 1 hv 
| 1 hs ms. pleaſure, and to pay his debts and legacies, and gave his brother (who was 
. his next of kin and heir) five pounds. It was decreed, that the tetagyy 
wife was entitled to the premiſes deviſed for her own benefit, aud tha 
there was no reſulting truſt to the heir at law of the teſtator: that the &. 
-viſe that the wife ſhould be ſole heireſs of the real eſtate did in every ref- 
pect place her in the ſtead of the heir, and not as a truſtee for him: the 
it was: the plainer by reaſon of the language of tenderneſs and ih 
tion, his dearly beloved wife, which muſt intend to her ſomething bed 
ficial, and not what would be a trouble only: and what made it ſtill fin 
ger was, that the heir was not forgotten, but had a legacy of 5l. K 
Mallabar v. 80, a teſtator deviſed his real eſtate to his ſiſter in raft to (ell af 
Mallabar, with the produce of the ſale to pay his debts and certain pecunis 
rr legacies; and after payment of his debts and legacies gave her the rekda 
of his perſonal eſtate. Lord Talbot held, that there was no reſuky 
truſt for the heir; and that the fiſter ſhould have the whole reſidue, the 
the fale of the eſtate, both of the money ariſing by the ſale, and of 
perſonal eſtate. | | ö 
Hill. v, Bi- A teſtator deviſed the advowſon of a church to his mother-in-law, wi 
_— Lon- Jing and deſiring her to ſell and diſpoſe of the ſame to Eton College, ud 
+ Ak. 613, their refuſal, to Trinity College in Oxford ; and on the refuſal of both thi 
ſocieties, to any of the Colleges in Oxford or Cambridge. It was decrt 
that there was in this caſe no reſulting truſt to the heirs at law of the wh 
tor, but a deviſe of the beneficial intereſt to the teltator's mother 
with an injunction to ſell to particular ſocieties. 
bee V. A. by his will gave all his real eſtate to truſtees to ſell and diol 
e the whole, with his perſonal eſtate, for payment of his debts, legacies, u 
; performance of his will; and gave ſeveral legacies, and, among the i 
I 200). to be applied to charitable uſes within the mormain act; and i 
directed the truſtees to place out all the reſidue of his eſtate and mug 
therein upon ſecurities, and divide among ſeveral perſons. The wt 
of the 12000. being a void deviſe, the queſtion was, Whether it fes 
go to the heir at law, or to the reſiduary legatees ? Lord Hardwide 
of opinion, that the money which ſhould ariſe by ſale of tbe real eh 
was turned into perſonal by the teſtator, and fo intende]; and ther 
the heir at law had no claim to it. | 
Wright v. deviſe was in truſt, among other things to pay 4/. 2 yeh 
Row. 1 Br, Out of real eſtate, to a charity. This charge being void by the lung 
Ch. Rep. G1. mortmaid, it was holden, that it did not go to the heir at law, da 
for the benefit of the ſpecifick deviſce, as ariſing out of his eſtate. 
A. deviſed freehold eſtates to truſtees in truſt by rents and fe 
18 Ayleſ by fale or mortgage, to pay debts and legacies, which bis py 
| a 68. ſhould not be ſufficient to diſcharge, and ſubject thereto, in cale 4· 5 | 
attain 21, in truſt for him and his heirs. It was contended, 
Furplas proſits af the eſtates, after payment of the annuities let . : 
and the intereſt of the debts, were undiſpoſed of until 7. B. ſhoul | 
21, and, conſequently, the heir at law was entitled to them. Bun 
held this a complete deviſe to the truſtees until T. B. ſhould 3 
and that the ſurplus profits, after the legacies, -annuities, aud 
debts paid, ſhould be applied to fink the priucipal of the 10 7 


Popham v. 


* 
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0) What thall be deemed an Advantement, and 


4 what a Truſt. 1 


A father purchaſed a copyhold in the name of the defendant his eldeſt Mumma v. 
ba, a0 infant of 11 years old, and enjoyed it during his life, and after, Mumma, 

wards having ſurrendered it to the uſe of his will, deviſed it to his wife 2 Yeu, 19. 
oc life, remainder to his younger children, and made other proviſions for 
the deſendant, Who, having recovered in ejectment, the bill was to be 
relieved againſt it. Lord Chancellour Zefries conceived, that as he was 
but an infant at the time of the purchaſe, the purchaſe was an advancemeax 
for him, and not a truſt, notwithſtanding the father enjoyed it during his 


' - 


* 


do, where a father purchaſed a copyhold in his ſon's name, who was Taylor v. 
ben 15 years of age, and the father continued in poſſeſſion till his death; Taylor, 

rd Hardwiche ſaid I am of opinion it ſhould be conſidered as an ad- 1 Ak. 386, 
cement for the ſon, and found my opinion greatly on the caſe of. 

ſurma v. Mumma (ſupra) ; and though two receipts are produced under 

be ſon's hand for the uſe of the father, I think that will not alter the caſe ; 

the ſon, being then under age, could give no, other receipt 1a diſcharge 

{ the tenants who held by leaſe from the father. 

la the manor of H. it is the cuſtom to grant copyholds for three lives Pyer v. 
tue. F. D. purchaſed copyhold premiſes holden of this manor, and Dyer, in 
pk the grant to himſelf and M. his wife, and . his eldeſt ſon, to take the Exche- 
ſucceſlon for their lives.— By his will he deviſed all his intereſt in Wer, Nov. 
{: copyholds (amongſt others) to his youngeſt ſon. "There were no Cox p. 
ber circumſtances in this caſe ; and the queſtion was, Whether this was Wms. 112. 
d advancement to W,, or, whether he was a truſtee for his father? The note. 

hurt, after full conſideration, determined, that this was to be taken as an, 

nancement for the eldeſt ſon.— The Chief Baron in delivering the judg- 

ent of the court, obſerved, that in the caſes cited the circumſtance af 

enominee being a child of the purchaſer, had been conſidered as a cir- 

lance of exjdence tn rebut the reſulting truſt, and not as raiſing'a conſide· 

ln in (elf, which ſeemed a more fimple way of treating at. That the 

reumllance of the cuſtom of the manor required two nominees beſides 

e purchaſer, had been infilled upon in the preſent caſe, as taking off the 

ence of an intended advancement, and had been relied upon in that 

v by the Lords Commiſoners in Dickinſon v. Sha in Chancery, 22d 

9 1770, in which caſe alſo. the grant was for three lives ſucceſſive. But 

, notwithſtanding that authority, the court was of opinion, this cir- 

nliance was not ſufficient to turn the preſumption againſt the child. 

Bur this ig a weaker caſe than where the purchaſe is made in the ſon's. 

me only ; and therefore the ſon ſhall not have the b-gefit of ſurvivorſhip 

Quit a judgment creditor of the father. | 

A father upon his ſon's marriage gave him a confidezahle advancement 3 pole . 

d having ſeveral younger children who were unprovided-for he ſold an pole. 

it; but 50ol. only of the purchaſe-money being paid, he took ſecurity 1 Vez. 96, 
ne remainder in the name of himſelf and his fon. The father receiv- 

the intereſt and great part of the principal without any oppoſition from 

0, 23 did his executtix after his death, the ſon writing receipts for 

mereſt. A queſtion being made, Whether the ſon ſhould be conſi- 

Fed «s truſtee for his father, or intereſted in his own right? Lord 

ack fgid—No doubt, where a father takes an eſtate in the name 5 


e — — 
9 


S 


— — — 


ſon may be entitled by ſurvivorſhip : that is weaker than the former caſe, and 


. uſed in the mortgage deed. and muſt have known whether it was for n 


Stileman v. 
Aſhdown, 
2 Atk. 477. 


the defendants, that theſe two purchaſes were to be conſidered with reſyel 
to a moiety and on account of the ſurvivorſhip, as an adyancement of the 


' vorſhip, and the ſon could not have prevented it by ſeverance, he being 


order to relieve a creditor, and ought to be goyerned by parti 


i 1 | (3) BY 
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his ſon, it is to be conſidered as an advancement ; but that is liable to he 
rebutted by fubſequent acts. So, if the eſtate be taken jointly, ſo x the 


ſtill depends on the circumſtances. 'The fon knew here that his name wa 


own intereſt, or only as truſtee for his father; and inſtead of Making any 
claim, his acts are very ſtrong evidence of the latter. Nor is there any 
colour why the father ſhould. make him any farther advancement, when he 
had fo many children unprovided for; and in uſing his. ſon's name, the 
father might have a view that his ſon ſhould be a truſtee rather than ans 
ther. | 

A bill was brought by an execytor to have ſatisfaction out of the eſs 
of the defendant's late father upon a judgment given by him to the plain 
tiff s teſtator. It appeared, that in 179 the father made a ſmall purchaf 
jointly with the defendant to them and their heirs : that in 1908 he made 
another joint purchaſe with his youngeſt ſon; and ſettled it by way of pry 
viſion for younger children, and paid che purchaſe-money for both eltaes 
and continued in poſſeſſion till his death, which happened in 1735. The 
ſons afterwards entered upon theſe eſtates. It was inſiſted on the pin o 


ſons, and, conſequently, they were entitled to retain the eftate, and on 
liable to the plaintiff's judgment. But Lord Hardwicke, after obſerving 
that he thought the 19 had gone full far enough in favour of adm 
ments, and that he ought not to carry it further, ſaid, Here, the puch 
is in the names of the father and ſon as joint-tenants: now this does nt 
anſwer the purpoſe of an advancement, for it entitles the father to the y 
ſeſſion of the whole till a diviſion, and to a moiety aþſolutely even ahe 
diviſion, beſides the father's taking a chance to himſelf of being alu 
vivor of the other moiety : nay, if the ſon had died during his mivont 
the father would have been entitled to the whole by virtue of the lun 


infant. Suppoſe a ſtronger caſe, that the father had taken an eſlate in d 
purchaſe to himſelf for life, with remainder to his ſon in fee, ſhould 

prevail apainſt the creditor ? No, certainly, for the father having the fn 
fits for life, and the ſon only a remainder, ' the eſtate would hare bet 
liable, A material conſideration for the plaintiff, is, that the father n 
have other reaſons for purchaſing in joint-tenancy, namely, to pres 
dower upon the eſtate, and other charges, c. Then conlider bot 
ſtands in reſpect of the creditor. A father was in poſſeſkon of the cl 
eſtate, and mull neceſſarily appear to be the viſible owner of it, and" 
creditor too would have had a right by virtue of an elegit to have hid! 
of a moiety, and ſo it differs extremely from all the other caſes. N 
is very proper that this court ſhould let itſelf looſe as far 1 
ſtances of caſes. I ſhall therefore decree the creditor in this caſe 9% 
in upon theſe eſtates, 
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What Acts of a Truſtee ſhall be a Breach of 
Truſc, Sc. or ſhall be deemed to alter or varp | | 
the Nature of 11. re | SIG =_ 
3 3 | Page 393 _ 
„ Truſtees } But this opinion of Lord Hobart is direQly contradidte by my Lord Rardwicke, 
favs, that © a truſt is where there is ſuch a confidence between the parties, that no action 
+ (aw will lie; but it is merely a caſe for the conlideration of this cart, meaning a court N 
| equity. 2 Atk. 612. Ys oh 


he g 11 
the % Where) 1 Eq. Ca Abr. 385. 8. C. Gil. Eq. Rep. 34. S. C. 4 
10 0 &, where) Note, this deciſion was upon an application to the court to direct the truſtee to | 
lae 1 | Page 394. li 
un. % 4.) 2 Alk. 630. Story v. Lord Windſor, 3 Atk. 563. Shields v. Atkins. S. P. N fi 
haſe 5 " 
r If 2 truſtee conveys to one who, has no notice of the truſt, and the Bovey v. # 
. ies a fi d five years paſs, and afterwards the truſtee pur- Smith, q 

8 ute levies a fine, and five y pals, | pure Varg A j 
= ies the ſame lands again for a bogs fade conſideration ; (till he ſhall be 70. | 
The raſtee as he was before. 


But, if a truſtee, when in poſſeſſion, alienate for a valuable conſidera- Millard's ; 
u, and without notice, the ſale will be good, and the purchaſer will not Cale. 1 
2 truſtee in his ſtead. The ceflui que truſt may indeed compel the truſtee 8 - 
make ſatisfaction in ſuch caſe 3 but the breach of truſt is conſidered but x Ch. 1 


a {imple contract debt, and can only fall upon the perſonal eſtate of the 245. 


I lee, unleſs the truſtee bas acknowledged the debt to the truſt-eſtate. Vernon S; . 
audrey. 1 
"chu der hand and ſeal, Barnardiſt, | 


Ch, Rep, 230. 2 Atk. 119. 8. C. Gifford v. Manley, Ca Temp. Lalb. 109. 


do, where an executor, in truſt for an infant of a leaſe for 99 years, Witter v. | 
terminable on three lives, upon the lord's refuſing to renew but for lives gens? 4 
lolwely, complied with the lord, and changed the years into lives ; this, a 2285 5 
the infant's dying under twenty - one and inteſtate, was adjudged to 

2 truſt for his acminiſtrator, and not for his heir. a 

But, where a feme purchaſed a church leaſe to her and her heirs for Maſon . 


1 1 ce lives, and died, leaving an iofant daughter, two of the lives died, Pr Oh a 
the pt I the guardian renewed the leaſe, it was holden, that this renewed leaſe pi, ſon I'S 


$ anew acquiſition, and ſhould go to the heirs on the part of the father. Shore, | 
tioweyer, in general, it is true, that a guardian or truſtee ſhall not alter 1 Atk. 480. # 
duute of an infant's property, ſo as to change the right of ſucceſſion, , 111 
it in caſe of the infant's death, unleſs by ſome act manifeltly for the ad» Warth, 1 


age of the infant at the time. 1 Vez 467. 
| | | Tullit v. 
, Ambl. 370. Inwood v. Tyne. Id. 417. Vernon v. Vernon, cited in ex porte Bromfield 


wr. Ch. Rep. 513. 

) What Aas of the Truſtee, jointip with Cu | f 3 
que Truſt, or bp Ce/tui gue, Truſt onin, ſhall deteat +20 
the Trult, or defcrop contingent Kemainders. _ 


Page 395 


b / Troflec) 1 Br. P. C. 359. 8. C. 


(g) Ju 
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(G) In what Caſes Equitp will detree Truts of 
jm in a Liccovery, Sc. with Ce/ui que Try, 


Symance v. On a bill to compel truſtees to join in a ſale which would deſtroy the ey 
Tattam, tingent remainders, and likewiſe the uſes in a ſettlement made before ny 
1 Atk. 673. rjage, it appeared, that the limitations were to the huſhand for 99 yen 
if he ſo long lived, to the wife for her life, remainder to truſtees to fyt 
port contingent remainders, remainder to the heirs begotten on the ly 
. of the wife, remainder to the heirs of the huſband ; and that the firt & 
claration under it was, that it was the intention of the ſettlement to 
a proviſion for the children of the marriage, with a covenant on the x; 
of the huſband, that he would not bar the eſtate- tail to- the wiſe, 
would preſerve the uſes before limited and appointed. Lord Hardwit 
diſmiſſed the bill, and faid—There are many caſes in which the cour wi 
compel the truſtees to join in ſuch conveyance as will deſtroy contingenty 
mainders ; but then it muſt be in ſome meaſure to anſwer the uſes intends 
by the ſettlement, and has been uſually done in the caſe of old ſettlemen 
as in Winnington v. Foley, (ſupra) ; but, I believe, there is no infty 
where they have compelled ſuch truſtees to join with the father, termor| 
years, and the ſon to ſell the eſtate. The old notion was, that the 
| truſtees were only honorary ; but this has been varied ſince, for in the ci 
3 of Pigot v. Pigot. Lord Harcourt was of a different opinion, and in M 
i ell v. Manſell, ( ſupra, Lord Chancellour King, aſſiſted by Lord Cli 
= Juſtice Raymond and Lord Chief Baron Reynolds, was of opinion, th 
truflees for preſerving contingent remainders, joining to defiroy then, 
guilty of a breach of trufl, and that there awas no diverſity, whether il: 
| 'tlement be voluntary, or for a valuable conſideration, or by will only. 1 
; the reaſon of thoſe cafes turned upon what the court do, after trultes x 
actually deſtroyed the remainders: here the caſe is different, for they 
plication to the court is to compel the truſtees to do an act which wt 
. deſtroy the remainders. There is another difficulty, which is, the M 
band's actually covenanting in the ſettlement, that he will not bat | 
eſtate- tail to the wife, but preſerve the uſes before limited; and eh 
though the huſband were dead, the wife could not do any act by which! 
could bar the eſtate- tail, notwithſtanding the truſtees ihould conſes 
Join with her; for ſhe is abſolutely reftrained from barring it by 11 H. 1.4 
20. If it had been an application only to deſtroy the contingent ens 
ders, I ſhould have taken more time to conſider: but here, it would of 
turn all the uſes of a marriage ſettlement, which would be aſſamag l 
much power, and would be making a decree to compel à bredch d 
huſband's own covenant. ahi 
J. H. deviſed his lands af:er the death of his wife and a iu 
4 4 1000 years, to his fon H. H. for 99 years, if he ſhou'd ſo long live, wh 
3 Ack. 22. out impeachment of waſte, remainder to two truſtees and their bar > 
ing the life of his fon B., to preſerve contingent remainders, tema bes 
the firſt and other ſons of B. in tail-male, remainder to H. H. his , 
ſon for 99 years, if he ſhould ſa long live, remainder to the ſame nun 
and their heirs during the life of H. H. to preſerve contingent tem 
remainder to his firſt and every other fon, remainder to his iber on 
like manner,- remainder to J. He's daughters, remainder to the lan 
 , heirs, There was a power for the ſons, when in poſſeſhon, to 
tures and leaſes, except as to particular lands, and another Poet 
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Ide other ſons within two years after being in poſſeſſion, and having a 


| of the age of 18, to revoke the former uſes, and to limit new uſes, ſo 

t the premiſcs be limited to the heirs-male of the ſons in the ſame man- 
as theſe limitations, and to ſettle fuch like power of revocation. The 
lor died. B. H. his eldeſt ſon died without iſſue. H. H. the ſecond 

© married and had a ſon C. H., now above 21. H. H. and his ſon be- 

e indebted by bonds to creditors, and made aſſignments of the ſettled 
ies in truſt for creditors, and agreed to ſuffer a common recovery, to 
ke the aſſignment and proviſion for. the creditors effectual. A bill was 
pupht by the creditors againſt H. H. and his ſon C., and againſt T. fi. 
be hfth ſon of J. II.), (all the ſons who had intermediate remainders as 
fore, being dead withont iſſue,) and againſt A, B. the heir of the ſurviv- 
valle, to preſerve contingent remainders, in order to compel her to 
i in 2 COMMON recovery, and that the plaintiffs might have an effectual 
uity and ſatisfaction for their debts. Lord Hardwicke—lt is agreed, 
rt is do precedeñt where the court have decreed in ſuch caſes the truſtee 
bin; and I am of opinion, this is not ſuch a caſe, where the court 
ot to decree it. Truſtees of this kind are called honorary truſtees, and 
uſted by parties to preſerve the contingent remainders: but, I will not 
j, if the truſlee who is appointed ſhould join, it would be ſuch a breach 
rut, that this court would decree a ſatisfaction. The reaſon of mak- 
the father tenant for 99 years is, in order to preſerve the eſtate. It 
V likewiſe be the deſign of ſuch ſettlements to prevent the father's in- 
nce over the ſon when of age, if the father were ſeized of the free- 
, to pet the ſon to deſtroy the ſettlement, Here the intention is to 
che debts of the father, The objection is, chat the truſtee is truſtee 
the firſt tenant in tail, and that when the tenant in tail is ſeiſed of the 
hold, then he has a power to bar, and not before. As to the caſes, 
eare but few : Mr. Winnington's was in order to let in the jointure, 
{a proviſion for younger children, which was ſtill carrying it on in the 
lily. The argument made uſe of by the plaimiff's counſel, was, that 
e it is prayed to execute the truſt of articles; and tabe ſure, it is true: 
this court is not to decree every truſt created by the parties ; and 
agb, as has been ſaid before, the court might not condemn the truſtee, 


hich ke conſented, yet it does not follow that the court will compel the truſ- 
alete and think this the very cafe which was intended to be prevented by 


alt ; wherefore the bill muſt be diſmiſſed. 


C. B. in truſt to preſerve contingent remainders, remainder to the firſt 
Aber ſons of 7. C. B. in tail male, remainder to F V. in fee. T. C. 
ad iſſue only one ſon, who had ttained 21 years of age, and the fa- 


"ther ſons of T. C. B., and praying, that L. the truſtee might be de- 
ito join in making a tenant to the precipe for that purpoſe, ſubmitting 
ſeclare the uſes of the recovery to the ſecond and other ſons of T. C. B. 
Pay of contingent remainders as limited by the will, and to limit an 
alot truſtee for the purpoſe of ſupporting and preſerving thoſe con- 
1 The Maſter of the Rolls, Sir Thomas Sexvell, obſerv- 

with reſpe& to remainders to remote relations in ſettlements, 
© the perſons to whom they were limited were not the immediate ob- 


jets 


I deviſed freehold and copyhold eſtates to T. C. F. for 99 years, if Barnard v. 
hould ſo long live, remainder to the defendant L. during the life of Large, 


+4 
* 
3 


and ſon now filed a bill againſt L. the truſtee, and J. V. the re- 534. 8. C. 
ader-man, ſtating, that they were deſirous of ſuffering a recovery and Av! 774 
ng the eſtate ſo as to preſerve the contingent remainders to the ſecond * © 
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jects of the parties, or, where they ſtand in oppoſition to the ert. 

in tail, deſiring a reaſonable benefit, conſiſtent with the intentions by 
creator of the limitations, their pretenſions have not been much conſider 
ed; but in the principal caſe, all took as volunteers, and were all cowl 
to be attended to. His Honour then conſidered the ſeveral caſes o l. 
ſubject, and ſaid, that, from a view of them all, it ſeemed, that when 2 
eldeſt ſon, tenant in tail, is of age, and abaut to marry, and therehy a 
tinue, inſtead of de/iroying the purpoſes of the ſettlement, and in G 
Cafes where there has been particular diſtreſs under particular circa 
ſtances, which ought to bave induced the truſtee to join, the court by 
interfered ; otherwiſe not; that in the principal cafe he was called upon 
diſturb the teſtator's diſpoſition merely for the fake of diſturbing i, | 
which he ſaw no reaſan, and diſmiſſed the bill with coſts, 


Page 397. 

(Note; A deviſe; The rule now ſeems to be, that wherever the character of truſtee as 
faſtened on the deviſee, the aſſets ſhall be equitable, Lewin v. Oakley, 2 Alk. 35. N 
Prime, 1 Br. Ch. Rep 138, Batſon v. Lindegreen, 2 Bro. Ch. Rep. 94. 


(H) When a Truſt is to be executed, what Ela 
or Interelt is to be conveped, and to whom 


1 Eq. Abr. A. in conſideration of an intended marriage, entered into artices 
387. Tieror which he covenanted with truſtees to ſettle an eſtate to the uſe of hind 
n life, without impeachment of waſte, remainder to his intended n 
for life, remainder to the uſe of the heirs males of his body upon the ln 
of his intended wife to be begotten, and the heirs males of ſuch be 
males ifſuipg, remainder to the right heirs of the ſaid A. for ever; 
covenanted, that in caſe the ſaid limitations were not thereafter well n 
according to the intent of the ſaid articles, that he and bis bein 
ſtand ſeiſed of the premiſes, until a further aſſurance thereof (hou 
made to ſuch ufes, intents, and purpoſes, as in the articles were 
expreſſed and declared. The marriage took effect, and A. had iſe 
ſons and two daughters. The articles were laid by wnnoticed for len 
years; and A. levied a fine of the lands (ſuppoſing himſelf to be tera 
tail under the articles); and afterwards, both the truſtees being © 
without requeſting a ſettlement, 4.'s eldeſt ſon having married gun 
father's conſent, and by ſeveral other acts of weakneſs and diſobedi ; 
much offended him, A. by deed reciting the ſaid articles, and the 
neſs and diſobedience of his eldeſt ſon, declared, that the ſaid int 
Jevied by him, ſhould enure to the uſe of himſelf for life without pt 
ment of waſte, remainder to his wife for life, remainder to his 
in tail male, with like remainders to his two younger ſons, wit 
der to his own right heirs; and after making a like ſettlement of 
lands, A. died inteſtate, leaving a great perſonal ellate, and lenz! 
eſtate in Ireland, and new-purchaſed lands in England, together * 

value of 10000. per annum and upwards, Upon bis death, the 
Ireland and the new-purchaſed lands deſcended to his eldeſt ſon, wid 
became entitled to his ſhare (upwards of gooo!.) of the perſon : 
Tbe ſecond ſon entered upon the ſettled eſtates, and the eldelt ſo 
got poſſeſſion of the articles, which it appeared had been throw? 3 
Tal years as uſeleſs, brought his bill for a ſpecifick performance wo 
It was inſiſted for the defendant, that though by the fil pan dc 
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; they ſeemed to be executary, yet by the covenant to ſtand ſeiſed in the 
un of them, they were actually and immediately executed; that he 
by -ovenanted to ſtand ſeiſed to the before-mentioned uſes, till a ſet- 
it was made accordingly ; that no ſettlement having been made, the 
contiaued to be executed by virtue of that coyenant ; that by theſe 


bimſelf maſter of the eſtate, and might diſpoſe of it as he thought 
But Lord Chancellour ſaid, that upon articles the caſe was ſtronger 
20 2 will; that articles were only minutes or heads of the agreement 
ic parties, and ought to be ſo modelled when they come to be carried 
»*ecation, as to make them effe&ual. "That the intention was to give 
poly an eſtate for life; that if it had been otherwiſe, the ſettlement 
bare been vain and ineffectual, and it would have been in . 
'r, as ſoon as the articles were made, to have deſtroyed them; that 
covenant to ſtand ſeiſed was, until ſuch time as the cad uſes were well 
4, according to the true intent and meaning of the articles. That 
ſettlement had been made defective in any particular, it wauld not 
deen final or concluſive ; that a ſecond ſettlement muſt have been 
till the uſes vere quell and truly raiſed ; and that this coyenant for 
ſubſiſted till ſuch ſettlement ſhould be made; that he hoped never 
e the time when the court would ſo far have power as to judge what 
wiour of a ſon ſhould amount to a forfeiture of his eſtate; and there- 
thought, if a ſettlement had been made, no miſbghayiour of the ſon 
Id amount to a forfeiture of it. That this eſtate being ſpecifically 
d to be ſettled, it was a truſt for the eldeſt fon, which paſſed with 
nds into whoſe hands ſoever they came, and coyld not be defeated by 
at of the father or the truſtees. And therefore he decreed a con- 


of the ſurvivor, and afterwards to the uſe of the heirs of his body on 


dthe lapds to the uſe of bimſelf and his wife for their lives, and the 
of the ſurvivor, remainder to the uſe of the heirs of his body by his 
n was beld not to be a pr execution of the articles, though the 
es did pot expreſsly mention the intent to provide for the iſſue. For, 
| Talbot obſeryed, it could not be doubted but that, upon an applica- 
to the court for carrying the articles into execution, it would haye de- 
Lit to be done in the ſtricteſt manner, and would never haye W; it in 
buſdand's power to defeat and annul every thing he had been doing; 


he nature of the proviſion was ſtrong enough for that purpoſe, with- 
Þny expreſs words. 


$ and tenements which he ſhould purchaſe during the life of his in- 
d vife, ſhould deſcend and come to the heirs male to be begotten on the 
of the intended wife by the huſband, and ſhould be Lale. and ſettled 
be fad Beirs male by the buſband, as the counſel of the intended wife 


8 adviſe. Upon an appeal to the Houſe of Lords, from a decree of 
oo of Chancery in Ireland, the decree was reverſed ; and it was 
td that a ſon of the marriage ſhould be deemed a tenant in tail, under 
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he was plainly tenant io tail, and by the fine had bound his iſſue, and 


Jace to the plaintiff, and the heirs male of his body, and an account 2 Brown. 
be profits from his father's death, and the deeds and writings to be de- Caſes Pail. 
ed up. This decree was afterwards affirmed in the Houſe of Lords. 
bo where the huſband, before marriage, agreed by articles to ſettle Streatfield 


to the uſe of himſelf and his intended wife for their lives, and the 4 - 2a 


, 4 «IF 8 Caſ. temp. 
vie, and after the marriage, by ſettlement reciting the articles con; Talb. x56. 


Vbere articles were entered into by the huſband, in which he covenant- Cuſack v. 
at as well all the real eſtate that he had then in Ireland, as all the Cuſack, 


Er. Caf. 


Parl. 470. 


1 
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Prime, 1 Br. Ch, Rep 138, Batſon v. Liadegreen, 2 Bro. Ch. Rep. 94. 


Jects of the parties, or, where they ſtand in oppoſition to the 64 
in tail, deſiring a reaſonable benefit, conſiſtent with the intentions « f 
creator of the limitations, their pretenſions have not been muck confer 
ed; but in the principal caſe, all took as volunteers, and were all; 
to be attended to. His Honour then conſidered the ſeveral caſes on d 
ſubject, and faid, that, from a view of them all, it ſeemed, that when N 
eldeſt ſon, tenant in tail, is of age, and abaut to marry, and thereby 
tinue, inſtead of deſiroying the purpoſes of the ſertlement, aud in fin 
cafes where there has been particular diſtreſs under particular circug 
ſtances, which ought to bave induced the truſtee to Join, the court by 
interfered ; otherwiſe not; that in the principal caſe he was called upon 4 
diſturb the teftator's diſpoſition merely for the ſake of diſturbing i, | 
which he ſaw no reaſon, and diſmiſſed the bill with cofts, 
Tow $97. The rul if be, that 'wh * 
ote; eviſe e rule now ſeems to be, that wherever 
faſtened on the deviſee, the aſſets ſhall be ere LAG 1 TE po 


(H) When a Truſt is to be executed, what Ei 
or Jucereſt is to be conveped, and to whom, 


1 Eq. Abr. A. ip conſideration of an intended marriage, entered into articks 
387. Trevor which he covenanted with truſtees to ſettle an eſtate to the uſe of hink 
v Irevor. for life, without impeachment of waſte, remainder to his intended 
for life, remainder to the uſe of the heirs males of his body upon the ln 
of his intended wife to be begotten, and the heirs males of ſuch be 
males iſſuing, remainder to the right heirs of the ſaid A, for ever; 
covenanted, that in caſe the ſaid limitations were not thereafter well 
according to the intent of the ſaid articles, that he and his heirs 
ſtand ſeiſed of the premiſes, until a further aſſurance thereof ſhould 
made to ſuch uſes, intents, and purpoſes, as in the articles were be 
expreſſed and declared. The marriage took effect, and 4. had ibue $ t 
ſons and two daughters. The articles were laid by unnoticed for ire 
years; and A. levied a five of the lands (ſuppoſing himſelf to be ten wit 
tail under the articles); and afterwards, both the truſtees being © 
without requeſting a ſettlement, A.'s eldeſt ſon having married again 
father's conſent, and by ſeveral other acts of weakneſs and diſobedi | 
much offended him, A. by deed reciting the ſaid articles, and the * es 
neſs and diſobedience of his eldeſt ſon, declared, that the ſud bo 
levied by him, ſhould enure to the uſe of himſelf for life without int ot 
ment of waſte, remainder to his wife for life, remainder to his ' 
in tail male, with like remainders to his two younger ſons, with len uſd 
der to his own right heirs; and after making a like ſettlement of | 
lands, A. died inteſtate, leaving a great perſonal ellate, and leutz! 4 
eftate in Ireland, and „ lands in England, tg 4; 
value of 10000. per annum and upwards, Upon his death, the * | 
reland and the new-purchaſed lands deſcended to his eldeſt ſon, 7 
became entitled to his ſhare (upwards of gooo!.) of the perſon i 
Te ſecond ſon entered upon the ſettled eſtates, and the eldeſt ho 
got poſſeſſion of the articles, which it appeared had been thrown © 
Tal years as uſeleſs, brought his bill for a ſpecifick performance wh 
It was inſiſted for the defendant, that though by the firlt pan d 
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; they ſeemed to be executary, yet by the covenant to ſtand ſeiſed in the 
art of them, they were actually and immediately executed; that he 
by covenanted to ſtand ſeiſed to the before-mentioned uſes, till a ſet- 
it was made accordingly ; that no ſettlement having been made, the 
continued to be executed by virtue of that coyenant ; that by theſe 
he was plainly tenant io tail, and by the fine had bound his iſſue, and 
tinſelf maſter of the eſtate, and might diſpoſe of it as he thought 
But Lord Chancellour ſaid, that upon articles the caſe was ſtronger 
30 2 will; that articles were only minutes or heads of the agreement 
ic parties, and ought to be ſo modelled when they come to be carried 
-ecution, as to make them effectual. "Phat the intention was to give 
poly an ellate for life; that if it had been otherwiſe, the ſettlement 


covenant to ſtand ſeiſed was, until ſuch time as the ſaid uſes were well 
4, according to the true intent and meaning of the articles. That 
ſettlement had been made defective io any particular, it wauld not 
been final or concluſive ; that a ſecond ſettlement muſt have been 
le till the uſes evere well and truly raiſed ; and that this covenant for 
{ublited till ſuch ſettlement (ſhould be made; that he hoped never 


wiour of a ſon ſhould amount to a forfeiture of his eſtate; and there- 
thought, if a ſettlement had been made, no miſbghayiour of the ſon 
Id amount to a forfeiture of it. That this eſtate being ſpecifically 
d to be ſettled, it was a truſt for the eldeſt fon, which paſſed with 
nds into whoſe hands ſoever they came, and could not be defeated by 
at of the father or the truſtees. And therefore he decreed a con- 
ice to the plaintiff, and the heirs male of his body, and an account 


edup. This decree was afterwards affirmed in the Houſe of Lords. 


$:0the uſe of himſelf and his intended wife for their lives, and the 
of the ſurvivor, and afterwards to the uſe of the heirs of his body on 
vie, and after the marriage, by ſettlement reciting the articles con; 
the lands to the uſe of himſelf and his wife for their lives, and the 
of the ſuryiyor, remainder to the uſe of the heirs of his body by his 
3 it was held not to be a proper execution of the articles, though the 
es 01d pot expreſsly mention the intent to provide for the iſſue. For, 
| Talbot obſeryed, it could not be doubted but that, upon an applica- 
to the court for carrying the articles into execution, it would haye de- 
dit to be done in the ſtricteſt manner, and would never haye If it in 
buſdand's power to defeat and annul every thing he had been doing; 
the nature of the proviſion was ſtrong enough for that purpoſe, with- 
y expreſs words : 

here articles were entered into by the huſband, in which he covenant- 
lat as well all the real eſtate that he had then in Ireland, as all the 
8 and tenements which he ſhould purchaſe during the life of his in- 
0 viſe, ſhould deſcend and come to the heirs male to be begotten on the 
of the intended wife by the huſband, and ſhould be ae and ſettled 
be ſaid heirs male by the buſband, as the counſel of the intended wife 


ny of Chancery in Ireland, the decree was reverſed ; and it was 
fed that a ſon of the marriage ſhould be deemed a tenant in tail, under 
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have been vain and ineffectual, and it would have been in A.'s' 
, as ſoon as the articles were made, to have e e them; that 


e the time when the court would ſo far have power as to judge what 


2 Brown. 


de profits from his father's death, and the deeds and writings to be de- Caſes Parl. 


122. 


d where the huſband, before marriage, agreed by articles to ſertle Streatfield 


v. Streat- 
field, 
Caſ. te mp. 


Talb. 170. 


Cuſack v. 
Cuſack, 
1 Er. 


Parl. 470. 


v adviſe. Upon an appeal to the Houſe of Lords, from a decree of 


o 


* FTC 


Na ndick v. And in a caſe where the hu/band entered into a bond to ſurrender & 


v. Haſtings, huſband and wife, and on the heirs of their 140 bodies, Lord Gonpe 


' Cal. 584, for life, and after the deceaſes of both, to the uſe of the bein 


0 * 
I” 
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the articles, and to hold and enjoy the lands againſt all perſons du 
under a ſubſequent ſettlement by his father; who had levied ' finer and | 
ed recoveries to bar the ſuppoſed entail, | 


2 a holds to the uſe of himſelf for life, remainder to his wife for life 

393. c. 3. der to the heirs of their bodiet, then to the huſband in fee ; upon bill wg 

Gitb, Eq. the huſband, after the marriage, for execution of this engagement; 

Rep. 114. decree was, for him to ſurrender to the uſe of himſelf for Ne, rem 
to the uſe of his wife for life, remainder to the uſe of the frlt and g 
ſons in tail general ſucceſſively, with remaznder to the daughters i 
general. | 


Vide Burton So, where the intended wife's eſtate was articled to be ſettled 


„Ata, 107. mitted, that if no ſettlement had been made, the court would bare t 
care to ſecure to the daughters the proviſion intended them by the ard 

Where by articles previous to marriage it was agreed to purchaſe 

and ſettle them to the uſe of the huſband for life, then of the wiſe fel 

Whately v. remainder to the uſe of the heirs of her body by bim; they purchaſe 
Kemp, joined in a recovery to the uſe of a mortgagee in fee. Upon a bill by 
pre Ver. eldeſt ſon after the death of his mother, inſiſting that he was entitled 
9 the conſtruction of theſe articles in equity, to have the eſtate ſertled u 
firſt, Cc. fon in tail male, Sir ep} Jelyll ſaid, that if this had be 
common limitation, he ſhould have thought what was inſiſted on wan 
and that the mortgagee muſt have Joſt his eſtate. But that this wa 
ticular to the heirs of the body of the wife by the huſband, and being a 
viſſone viri, would ſecure the children againſt the father alone; aodi 
it might be the real intent that S0 might bar, comparing it i a 
of revocation both by father and mother; and the defendant was ther 
well barred. | | 
Ekin So, in a ſubſequent caſe, Lord Hardwicke faid he might comparet 
3 tay the caſe where, by a ſettlement of lands, the wife has an eftate « 
fione viri, the cqurt has refuſed to interpoſe to ſettle the eſtate ot 

n becauſe the intent will prevail, ſince ſhe cannot alien by ftat, 11 H. 
Highway + Again, by marriage articles cuſtomary lands of inheritancy of tl 
/ v. Bin- tended huſband, holden by copy of court-roll, were agreed to be fe 


3 to the uſe of the intended huſband for life, remainder to his intendes 


Green . 


body by him if he ſurvived her, but if he ſurvived him, to the den 
his body on her body to be begotten, remainder to his own right 
The marriage was had and the huſband afterwards ſurrendered the" 
to the uſes mentioned in the articles, and was admitted accu 
And at the ſame court he and his wife ſurrendered to certain uſes. 
on a queſtion between a ſon of the marriage claiming under 
the articles, and others claiming under the ſaid ſurrender by the 
and wife; one of the points made, and that on which the 0 „ 
ceeded, was, Whether the ſurrender to the uſes in the articles vu 
execution of the uſes of the articles ; and whether, by the = 
ſurrender, the huſband gained an abſolute power over the v l + 
to obſerve, that eſtates-tail were barrable by ſurrender, according 
cuſtom, | | 
" The Maſter of the Rolls ſaid, that the rule had been fertled and 
to in many caſes, that articles for a ſettlemapt on a huſband, | 
of his body, ſhould be carried into execution in ſtrick ſenlewen' 
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been conſidered as vain to make a ſettlement which inſtantly might be 
ea by a recovery; but the doctrine had never gone fo far, where 
y could not ſuffer a recovery alone. He obſerved, that it was an- 
ny common mode of ſettlement to the huſband for life, to the wife 
life, and to the heirs of the body of the wife by the huſband; it was 
abt a ſufficient precaution to preſerve the entail, that it could not be 
ſroyed unleſs both huſband and wife concurred. That in the principal 
| the limitations appeared to be anxiouſly worded ; the concurrence of 
þ parties Was neceſſary to deſtroy the entail ; it was out of the power of 
furvivor. He was not to look to the impropriety of what had been 
ie, but to the power the parties had to do it, and he thought that point 


I 


band's father by the ſame articles covenanted to ſettle other lands on the 
band, and the heirs male of his body, remainder to the heirs ' of the 
her : upon a queſtion, Whether a ſubſequent ſettlement of the laſt- 
ptioned lands by the huſband's father, on the huſband and the heirs 
of bis body, with remainder to the father in fee, was a good per- 
ance of the agreement; or whether the limitation ought not to have 
n on the huſband for fe, with remainder to the firſt and other /ons in 
| nole ſucceſhvely-in Hridt ſettlement ? Lord Chancellour King held, that 
ſettlement was a good execution of the agreement, and therefore con- 
ed the ſettlement. He ſaid, that by the articles thoſe lands were not 
aded to be ſettled as a proviſion for the children of that marriage, they 
ſe taken care of by the other 2 of the articles by the truſt · money; and 
not like the common caſe of articles for a ſettlement on the iſſue of 
marriage where no other proviſion or care is tazen for them; and the 
ant manner of penning the articles in relation to the tru/-money, and 
o thoſe lands, the one to be in ric ſettlement to the firſt, Tc. ſon of 
marriage, the other limited to the huſband and the heirs male of his 
p generally, and not tied up to the iſſue of that marriage, ſhewed plainly 
parties underſtood, and had in contemplation the difference between a 
i ſettlement upon the i ue of that marriage, and a general ſettlement upon 
buſband and the heirs male of his body. 
id accordingly, in a caſe of marriage-articles, where part of the 
te was limited to the huſband for life, remainder to the wife for life, 
aſter the death of the ſurvivor, remainder to the heirs of the body of 
wie by the huſband, another part to the huſband for life, remainder to 


e two limitations; o the firſt they might have it in view to leave it 
e power nat of the father only, but of both to vary; but on the ſe- 
| there could be no ſenſe of the limitation, but as the ſon contended 
} otherwiſe it would be abſolutely in the power of the father, by fine, 
it, and defeat all the iſſue. - They intended the wife ſhould have a 
me ia the one, in the other not. It ſeemed a [trong diſtinction on the 
of the uticles, and there had been caſes adjudged on that.— T lat 
t by articles part of an ellate was limited to father for life, to wife 
for 


Ina caſe where money, in the hands of truſtees, was articled to be laid Chambers v 
in the purchaſe of lands to be ſettled on the huſband for life, remainder CHO 
be intended wife for life for her jointure, remainder to the firſt and —.— 

n ſon and ſons of the marriage in tail male ſuceſſively, chargeable with + Eq. Abr. 


pol, for younger children, remainder to the huſband in fee; and the 35. C 4. 


lers of bit body, remainder to the wife; upon a bill filed by the eldeſt Honell v. 
o have the articles carried into execution ſtrictly to the firſt, Oc. fon Howell, 
al, Lord Hardricke obſerved, there was a difference in the penning * Vos. 358. 
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for life, to firſt and every other ſons and daughters in tail, abolhef! 
to teſtator for life, and the heirs male of his body by that wiſe 
| Macclesfield ſaid, if that had been the /ole limitation, he ſhould, vi) 
þ : ſcruple, decree in fri ſettlement according to the common rule; 
| | where the parties had ſhewn they knew the diſtindion when to put ad 
re report the power of the father, and when to leave it in his power, he would 
in Vezey vary the laſt limitation; decreeing to the father in tail 28 to the 
does not aſ. though not as to the firſt. —That as in the principal caſe there was x 
l ae eg rence in the penning of the articles, in one of which they might intend 
cited by Lg, Ieave it in the power of the father, in the other not in his power tw 
Hardwicke. alone, it was a reaſonable way. 
Honor v. Articles were made previous to, and in conſideration of a mari 
Honor, for ſettling lands to the uſe of the huſband for life, remainder to the 
2 Vern. 658. for life, remainder to the heirs of the body of the wife by the hab 
F. W. 123. begotten, remainder to the huſband in fee; and before the marriage 
tlement was made reciting the article, and expreſſed to be in pu 
' thereof, limiting the lands to the uſe of the huſband for life, remaind 
the wife for life, remainder to the heirs of the body of the huſband by 
wife, remainder to him in fee. There was iſſue of the marriage obe 
the father married again, had ſeveral other children, and having 
cured his ſon, without any conſideration, to join with him in mort 
the eſtate, and limiting the fee-ſimple and equity of redemption to 
father. Upon a bill afterwards brought by the ſon to compel his fa 
to reſettle the land on the ſon, after his (the father's) death, purk 
the articles, 988 
Lord Chancellour held it was a plain miſtake in making the ſeulen 
vary from the articles, which were prudent articles; and the ſettlen 
ſaid to be made purſuant thereto, ſhewed there was no alteration of the 
tention, nor any new agreement between the making of the articles 
the ſettlement ; and this appearing on the face of the articles and fe 
ment, the length of time (about 25 years) was immaterial. And he 
creed the father and his ſecond wife to join in a conveyance to ſettle 
eſtate as by the articles, viz. to the father for life, remainder to the f 4 
tail; but as to the mortgage, the ſon having joined in it, the court « 
not ſet it aſide, but directed the father to keep down the interelt during 
life. hs” 
But, where marriage-articles were entered into for ſettling the vi 
eſtate on the huſband and wife, and on the heirs of their tuo bodies to 6 
onde gotten : after the marriage, a ſettlement was made of the lands upon 
Gilb. Ka. huſband and wife for their lives, remainder to the heirs of the body af 
Rep. 113. Wife by her ſaid huſband : there was iſſue of the marriage one daug 
Eq. Abr. only: and after the death of the huſband, his widow married agam, } 
394 in a fine of the lands, and ſettled them to other uſes: a bill was bie 
by the daughter of the firſt marriage, to carry the articles into exec 
for that no care was taken of the daughters by the ſettlement, as the 
tation to the heirs of the body of the wife by her firſt huſband mace 
tenant in tail; and conſequently left her the power to bar them, 
was contrary to the intent of the articles, that being to make an © 
proviſion for all the iſſue of that marriage. But Lord Cowper diſmilled 
bill; ſaying, if no ſettlement had been made, and application had 
made to the court for making one purſuant to the articles, the count 
| have taken care to have ſecured to the daughters the ' 
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11 by the articles. But a ſettlement having been actually made and ac- 
ted by the parties, he could make no alteration in it. 


dhe heirs male of the body of B. by any other wife, remainder to 
ber: female of the body of B. by the ſaid M., with leaſing and jointur- 
powers to B. Afterwards, and before the marriage, a ſettlement was 
de, and mentioned to be in purſuance and performance of the articles; 
ihe lands were thereby limited to B. for life, remainder to M. for life, 
minder to the firſt, Se. ſon of the marriage ſucceſlively in tail male, 

"der to the firſt,” Ec. ſon of B. by any other wife in tail male ſuc- 
ch, remainder to the heirs of the body of the ſaid B. by the ſaid M, 
minder over. They had iſſue only one daughter, who died, leaving 


aged bw daughters. B. having an eſtate - tail under the limitation to the heirs 
pu f te body, Kc. ſuffered a recovery, ſold part of the lands, deviſed the 
＋ Se, and died. The grand - daughters brought their bill into the Ex- 


bequer apainſt the executors of 3. to rectify the miſtake in the ſettle- 
at, in limiting an eſtate- tail to B., inſtead of limiting it in ſtrict ſettle- 
at, as by the articles it ought to have been. The articles were made 
December, the ſettlement in March 1685 ; the ſale of the lands in 1698, 
the will in 1722 : the defendant pleaded the ſettlement, the recovery, 
vill, and the long enjoyment ; but the plea was over-ruled by Lord 
W B. Gilbert, and the other Barons; and after hearing the cauſe, Lord 
N B. Pengelly and the other Barons diſmiſſed the bill without coſts ; it 
yexring to them dangerous to ſet aſide a ſettlement, which ſeemed to 


0 s s Giſmiſſion was reverſed, and the lands not fold were decreed to be P. 337+ 
wy hareyed to the grand-daughters and heirs female of their bodies, as tenants | 
he wamon, with croſs remainders to them in tail female; and the deviſee 


count for the profits, and the executor to account for the purchaſe- 
wey received by B. for the lands by him ſold, and to pay interelt for the 
ſe; the writings to be brought into the court of Exchequer, and poſſeſ- 
| 19 be delivered to the appellants ; and the principal monies ariſing by 

ſad fale to be laid out in lands, to be ſettled to the ſame uſes as the 
bd; unſold were decreed to be conveyed to. 


ung his life, to ſupport contingent remainders, remainder in part to the 
* E. for her jointure, remainder as to the whole to firſt, fc, ſon of 


_ e marriage in tail male ſucceſſively, remainder to the heirs male of the 
wy ) of the huſband, (i. e by any wife,) remainder to the heirs of his body 
cecol la ſaid wife E., remainder to his own right heirs, with a clauſe em- 


aal die without iſſue male by his ſaid wife, if there ſhould be one 
iter, ſhe ſhould have 3oocl., and if there were more daughters than 


wy | | ey ſhould have 3000/ among them ; which portions were to be ſe- 
iſle Me! on ſome part of the eſtate. It happened there was iſſue of the 


mage only one daughter. D. ſurvived his wife, and ſuffered a common 

Rovery of the lands, and made another ſettlement of them in conſidera- 

"0, and previous to, his ſecond marriage ; ſubject as to part to a truſt 

Fraling 3000/. for his daughter by his firſt wife, in fatisf 

Mun he was entitled to under the firſt articles, and maintenaues for her 
in 


Again, articles were entered into for ſettling lands to the uſe of B. the 2 P. Wms. 
eech huſband for life, without waſte, remainder to M. the intended 349: Welt 
© for life, remainder to the heirs male of the body of B. by M. remaiu- E 


e been ſolemnly and deliberately made. But on an appeal to the Lords, 3 Br. Caf. 


Maniage-articles were entered into for ſettling lands to the uſe of the Powell v. 
band D. for life without waſte, remainder to truſtees and their heirg Plice, 25. 


ing huſband and wife to make leaſes; and alſo a clauſe, that if he 


action of the 


* 


ms. 535. 
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cles,) whether the limitation in the firſt articles # the heirs of the by 
D. by E. his wife, ſhould not be taken as if it had been to the dau 
of D. by his ſaid firſt wife? For then they could not be barred by the 
covery ( conſidering the preceding intermediate limitation to the being 
of his body at the ſame time as words of purchaſe.) [t was inſiſted 
here the limitation to the heirs of the body of D. by E. his fir wiſe, , 
be the ſame as if it had been to the daughters ; for it could not be ine 
in favour of the ſons of that marriage, there being an expreſs lima 
before to them; and though in the caſe of a ſettlement, there being i] 
cedent eſtate for life to D., it would have been an eftate-tail in him bu 
ble by the common recovery, yet it was otherwiſe where it reſted upon 
Suprs, ticles ; and the caſe of Weſt v. Errifey was cited. 
| On the other ſide it was faid, and reſolved, that the 3000, ſecued 
the ſettlement on the ſecond marriage, was an actual ſatisfaQion of al 
mands under the articles; and that though a limitation by articles u 
heirs male of the marriage, after an expreſs eſtate for life to the fa 
ſhould be taken to mean a remainder to the firſt c. ſon, it does not f 
that a limitation to the hers of the body muſt be Equivalent to a remai 
» limited to daughters ; eſpecially in this caſe, where they were poſty 
to the limitation to the beirs male of the body of D. by any wiſe; 
where there was an expreſs pecuniary proviſion made for the daughten 
the firſt wife; which was all they were to depend upon. 
SeeFearne's And the following diverſities were taken by the court, between thy 
CR, caſe and the caſe of Vg, and Errifſey ; in the caſe of Ve and Errify 
147, &c. portions were provided for the daughters of the firſt marriage; in the 
aaſe. portions in all events were ſecured to ſuch daughters. In the al 
Weſt v. Errifſey, after the limitation in the articles to the heirs mal: of 
body of the huſband and wife, and the remainder to the heirs mak of 
body of the huſband by any wife, came the remainder to the ber: je 
of the body of the huſband by the firſt wife, c. ſo that the daughten 
more inimediately in the view and contemplation of the parties, th 
the laſt caſe. | 
Roberts v. An eſtate was articled to be ſettled on the huſband for life, ſam 
Kingfley, remainder to the heirs male of his body, with power to raiſe portion 
1 Vez. 238. younger children. A ſettlement was afterwards made, before mam 
ü in pur ſuance of the articles, and obſerving the very words of the an 
The huſband afterwards levied a fine to the uſe of himſelf in fee, i 
will made a proviſion for his ſon's debts. Lord Hardwicke ſaid it 
x; the common caſe ; the variation from the intent of the articles, andi 
the ordinary courſe of ſettlements not ariſing from any new agreed 
{beiog made in purſuance of the articles,) but from miſtake in not # 
ing to a ſlrict ſettlement, The reaſon of which was unanſweradle 
that on a ſettlement for yaluable conſiderations to make the father 
tail, would be nugatory, and the ſame as making him tenant in ie. 
7id. 1 Br. the ſon having ſubmitted to and taken a benefit under his father" 
n ne muſt be bound thereby; and therefore, though he was entitled to 
don iu theſe the ſettlement rectiſied according to the true intent of the articles, bet 
caſes. not retain both, but muſt make his election. 
Dodd v. By articles previous to marriage it was agreed that 3000l. ſhould 
Dodd, out io the purchaſe of a freehold eſtate, to be ſettled on the hub 
Ambl. Rep. life, remainder to the wife for life, remainder to the uſe of ſuch þ 
Sy their bodies, in ſuch parts and manner as the huſband and wife ihe 


* 


in the mean time. The queſtion was, (here being notice of the 6.4, 


*% 
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» 
or writing appoint 3 and for want of appointment to the uſe of che i ue i 
lei- bodies, remainder to the right heirs of the huſband. There was I 
proviſion for younger children. The huſband died without appoint- L 
a, leaving his wife and two ſons and a daughter. Upon a bill by the k 
& ſon to have the money laid out, according to the articles, in land to 
kuled on bim in tail, remainder to his brother and faſter in tail, with 
«a in fee to himſelf ; and a croſs bill by the younger children to have 


1 lands to be bought ſettled on them equally with the eldeſt ſon, The 1 
by uſer of the Rolls was of opinion, that the lands to be purchaſed ought | 4 
_ de ſeuled in ſtrict ſertlement, and limited to the firſt, Oc, ſons in tail, 1 
oy ih remainder (the daughter being dead without iſſue) to the right heirs - 


the huſband ; and decreed accordingly. 

Lord Talbot laid it down as a rule, that where articles are entered into Cat temp. 
bore marriage, and a ſettlement made after marriage, different from thoſe Talb. 20. 
cles, (as if by articles the eſtate was to be in ſtri ſettlement, and by Legs v. * 
ſeulement the huſband is made tenant iv tail, the court will ſet up the Goldwire, 9 
les againſt the ſettlement. But, where both articles and ſettlement 
yrevious to the marriage, at a time when all parties are at liberty, the 
lement differing from the articles, will be taken as a new agreement 
ween them, and ſhall controul the articles. And although in the caſe 
Wf and Eriſey the articles were made to controul the ſettlement 
Ve before marriage, yet that reſolution did not contradict did not con- 
4 the general rule; for in that caſe the ſettlement was expreſsly men- 


n this ed to be made in purſuance aud performance of the ſaid marriage articles, 

riſe we intent appeared to be ſtill the ſame as it was at the makiog of 

10 the Uucies, ha | 

the ol Articles were entered into for ſettling an eſlate to the huſband for life, Warwick v. 
ba xr his death to his intended wife for her liſe, and after her death to the Warwick 
* of the leir male of the bufband to be begotten on the hody of the wife ; aud Kaive- 
Jer: fe wards, and before marriage, by a ſettlement declared to be in pay? = 3 
dien rmance of the ſaid articles, the lands were ſettled upon the huſband for Glanville b 


„wen to the wife for life, and after her death to the uſe of the heirs Payne, 
e of the huſband begotten on the body of the wife. Afterwards the 2 Atk. 39. 
age took effect, and the buſband ſuffered a common recovery, agd * F. 
eaped the land in fee; which mortgage was afterwards aſſigned to 

her mortgagee. After the father's death, his eldeſt ſon brought his 

kr an account of the rents and profits, and for poſſeſſion, and to have 

tall benefit of the marriage articles; inſiſting that his father was in- 

lad to be tenant for life only, with remainder to his firſt and other fon 

blons ſucceſſively in tail; that he was a purchaſer under thoſe articles, 

bey ought to be conlidered as if they bad-been ſtrictly carried ioto ex- 

o. The mortgagee denied notice of the articles, and inſilled on 
King a purchaſer for valuable conſideration. Lord, Hardwicke ſaid it 
certainly true, from the general principles of the coert, that if arti- 

n marriage are to ſettle an eſtate to A. tor life, reamaiader to his wife 

le, remainder to the heirs male of thg body of A., it is taken in that 
Nto be in Arid ſettlement, aud an ellate for life only in the father. aud 

der; and if the ſettlement be made after marriage, it ſhall be rectiſied 

* aticles before; — that the caſe of Vel and Errifſcy was both upon 

dies and a ſettlement before marriage; aud was the firit cale where the 

L altered a {ertlement, and made it conformable to articles, and reliev- 

a the head of miſtake, the fettlement referring expreſoly te the articles, 

Ba was between the parties to che articles and ſettlement, ard their 

0. VII, | X x . repreſentauiyes, 
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| repreſentatives, and mere volunteers; and had not been carried int 


Card well v. 
Makril), 
Amb]. Rep. 

$15. 


and vide 


148 


White v. 
Thorn- 
burgh, 


2 Vern. 702. mainder to the heirs of their two bodies, He afterwards died, vil 


© Confer, be held that the ſettlement, by the deed to lead the uſes a 


— 


' ters of the marriage; it beiog before limited to the heirs male ; and | 


Hardwicke, after delivering his opinion that there was not ſufficient 
of notice of the articles in the aſſignee of the mortgagee, diſmiſſed the 


plaintiff might be at liberty to redeem. 


vivor, and after the deqh of the ſurvivor to the uſe of the heirs of thel 
of the huſband on the wife, remainder over. A ſettlement was made 
ter marriage reciting the articles, and ſaid to be made in conſiderati 
the marriage, and purſuance and performance of the articles. Upon 1 
by a ſon of the marriage, to have the articles carried into execution, 


Ambl. Rep. alone, he ſaid, he could alter the ſettlement. It was impdſſible, hef 
fore him; for the true conſtruction depended on words ; and other 
Was to be only tenant for life. 


The huſband, upon his marriage, covenanted to levy a fine of free 
and ſurrender copyhold lands to the ufe of himſelf for life, remaind 


and died, having ſurrendered the copyhold ; but without levying a 
the freehold. Upon a bill by his fifter and her huſband to have the 


ſo far, as to conſider it as if a fine had been levied (by the huſband, 
then the plaintiff would nor have been barred without a fine f 
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cution againſt a purchaſer ;—that it was true, the court had given nf 
againſt perſons who claimed under the ſettlement and their repreſenuin 
but no caſe had gone fo far as to relieve againſt purchaſers,—He i 
ſerved, that there was no caſe, but where there are articles as well 4 af 
tlement, in which the court will conſtrue words which make a legal ef 
tail, to be carried into ſtrict ſettlement. And upon the whole, I. 


ſo far as it prayed to be relieved againſt the mortgage; but decreed that 


And the court have refuſed to reclify a ſettlement according to 
for want of the production of the articles themſelves. The articles 
previous to marriage, for ſettling, by the wife's father, certain ety 
the uſe of the huſband and wife for their lives, and the life of the 


Hardwicke diſmiſſed it, for want of the articles being produced; byy 
for him to determine otherwiſe, unleſs the he of the inflrument un 


of the deed might be material to find out the true meaning. He could 
ſee reaſon to lay it down as a rule, that in a/l caſes of articles, the hal 


his wife for life, remainder to the heirs male of his body by his wi 


levying the fine or making the ſurrender, leaving a ſon and a daugh 
his wife. The ſon afterwards, for indemnifying ſome ſureties for | 
covenanted to levy a fine of tne freehold, and ſurrender the copybe 


hold and copyhold lands aſſured to her according to the intent of tht 
ment, Lord Harcourt conſidered the deed by the father in the nat 
articles, to be executed in a ſtricter manner than in the words of the 
and that a remainder might be limited to the daughters; ſo that 2 it 
the ſons could not have barred it. But upon a rehearing before 1 


fine, was not to be conſidered es articles, but a deſedive ſettlement, ul 
uſes not to be altered or varied but that a court of equity would « 


father), and the was to be confidered as beir of the body of ber! 
And that the limitation in the deed io the heirs of the bodies, cou 
inſerted for no other end or purpoſe, but to carry the eftate to the 


fore he confirmed the deeree as to the freehold. But, as to the 
there appearing no particular cuſtom in the manor for ſuffering a re 


he held the ſurrender (by the fon) would have barred the entail, 1 © 
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hold had been well ſettled ; and therefore varied the decree, and diſ- 

£4 the bill as to that. | - N | 

$0, upon 2 deviſe for the ſettling of lands on A. for life, and after his Legat v. 
aſe to the heirs male of his body, and the heirs male of the body of every Sewell, 
hir male, ſeverally and ſucceſſively as they ſbould be in priority of birth * Ed. Abr. 
{ ſeniority of age, remainder to B. In arguing the queſtion, Whether 395. 
vs tenant for life only or in tail, the common caſe of marriage - articles 

«cited, where, though they were ſo worded as to give the huſband an 

te-tail, yet the court had decreed a ſettlement on the huſband for life 

hy, and then upon the firſt and other fon and ſons, Ec. + Upon which 

tof the argument Lord Keeper obſerved, that where ſettlements wuere 

#d to be made upon valuable confideration, the court would aid in artificial 

nds, and make an artificial ſettlement : but he never knew it done for a 133 
e volunteer. | 2 Earl of Suſ- 
Lands were deviſed to truſtees and their heirs for payment of debts and ſex, a Vern. 
cies, and afterwards, to ſettle what ſhould remain unſold, one moiety 52% 
the teſtatrix's ſon H., and the heirs of his body by a ſecond wife, with 

minder over; and the other moiety to the teſtatrix's ſan F., and 

heirs of his body, with remainders over ; taking ſpecial care 

ſuch ſettlement, that it ſhould never be in the power of either of the 


by vs: to dock the entail of either of their moieties. Upon a queſtion, Whe- 
» he Tr the ſons were entitled to have eftates-tail conveyed to them, or only 
uf un 4 for life? the court held, that the ſons muſt be made only tenants 
ther life, and ſhould not have eftates-tail conveyed to them; but their eſtates 


le ſhould be without impeachment of waſte. Becauſe in that caſe an 
ie was not executed, but only executory ; and therefore the intent and 
ping of the teſtatrix was to be purſued. She had declared her mind 
R, that her ſons ſhould not have it in their power to bar their children, 
d they would have, if an eſtate-tail were to be conveyed to them. 
| the court took it to be as ſtrong in the caſe of an executory deviſe for 
benefit of the iſſue, as if the like proviſion had been contained in mar- 
anicles ; but had ſhe by ber will deviſed to her ſons an eſtate-tail, the 
buſt have taken place; and they might have barred their iſſue, not- 
landing any ſubſequent clauſe or declaration in the will, that they 
l not have power to dock the entail, b | 

ain, A, deviſed a ſum of money to truſtees in tru/, to be laid out in 2 P. Wms. 


of the „ and to be ſettled on B. for life, without impeachment of waſte, re- 47": LA. 4 
he nan Ker to truſtees and their heirs during the life of B., to ſupport cootin- * 
of thet emainders, remainder to the heirs of the body of B., remainders over, 

Jat a bf 


4 power to B. to make a jointure.— Ihe univerſality of the rule re- 
daz the union of the limitation to the anceſtor for life, with that to 
rs of bis body, &c was urged in ſupport of B's being entitled to an 
4al in the lands to be purchaſed. 'To which it was anſwered, that 


yould File in conſtruction of wills was, that the intention of the party ought 
uſband, place, however improperly expreſſed. That it wou'd be a down- 
fine | nolation of the teſtator's intention, to conſtrue the eſtate deviſed to 


ode an eftate-tail, - For iſt, the eſtate was deviſed to B. for his he, 
uly; 2dly, it was to B. wvithout impeachment of waſte, which would 
in words, if B. were to have more than an eſtate for life; 3dly, the 
© Vas deviſed to truſtees, during the life of B., to preſerve contingent 
err, ſo that the teſtator expreſſed his intention, that the remainders 
© to the iſſue of B. ſhould. be contingent remainders; and what could 
"* contradictory to this expreſs and plain intent, than to ſay thoſe 
Xx 2 remeindets 


\ 
* 
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remainders ſhould not be contingent, but give a veſted eſlate- uil d 

As to the notion that the conveyance direfed by a will ſhould he nd 
words made uſe. of in the will, it was impoſſible that rule could x 
verſally hold; for ſuppoſe the direction of the will was, that the n 

Vile Earl of ſhould convey the lands to A. for life, remainder to B. for ever ; thi 
Stamford.v, a deed would not convey a fee, as it would in a will; and therefore i 


ee was no neceſſity that the words in 2% conveyance ſhould purſue thoſe in 
ww, ill So, if. the words of the will had-direQed the eſtate to be com 


> to A. for life, remainder to the iſue of his bedy, (he having none u 
time born.) this would be an eftate-tail in a will, but in a deedit woll 
be ſo, Again, if the words in a will were that the conveyance ſhoull 
to A. and his heirs male, this would be an eſtate-tail ; but put ſuch wg 
into a deed, and there, for want of ſaying of <vbo/e body the heir mal 
they would give a fee-fimple ; to which the court agreed. And the 
Chancellor King declared the court had a power over the money direde 
be inveſted in land: that the diverſity was between the will's paſſing 
ellate and leaving the eſtate executory, ſo that the party muſt come int 

court of Chancery, in order to have the benefit of the will; that in 
latter caſe the intention ſhould take place, and not the ſtrict rules of | 
and he decreed, that B. ſhould have but an eſtate for life on the lax 

f be purchaſed. N 8 | 

Lord Gle- In another caſe, of a deviſe to truſtees and their heirs, in tru, il 
norchy v. marriage, or death of the teſtator's grand-daughter, to receive the 


8 and profits, and pay her an annuity for her maintenance, and as 0 d ; 
| r Lt ſidue to pay his debts and legacies, and after payment thereof in tn ( 


his grand daughter; and if ſhe married a protellant, after her ag 
with conſent, c. then to convey the eſtate after ſuch marriage to th 
of her for life, <vithout impeachment of waſte, remainder to her huſbu 
lie, remainder to the i, ue of her body, with ſeveral remainders owt, 
- queſtion aroſe, Whether under the will the teſtator's grand-daughter(l 
Glenorchy) was tenant for life or in tail? which depended on two pi 
Firſt, Whether the words of the will, in an immediate deviſe of a 
_eſtate, would have - carried an eſtate-tail? Secondly, if ſo, Whethe 
court would make any difference between a /egal title and a tro 
execulory ? 
* Lord Talbot ſaid, he ſhould upon the firſt queſtion have made nv 
© culty of determining. it an efate-tail, had it been the caſe of an un 
deviſes He thought, in caſes of trufs executed, or immediate den 
conſtruction of the courts of law and equity ought to be the lang 
. there the teſtator did not ſuppoſe any other conveyauce would be 
But in executory truſts he left ſomething to BE done - the truſts to! at 
cuted in a more careſul and more accurate. manner, That in the at 
Legat and Servell, the words, if in a ſettlement, would have ma 
. eflate-tail, and in that of Baile v. Coleman, the execution was 10 bet 
fame eftate he had in truſt, which, in conſtruQion of law, was 3% 

tail. That the caſe of © Papillon and Voice ſeemed a ſtrong 
for executing the intent in executory trufls, as well as in articles; 
. accordingly decreed the Lady Glenorchy but an eitate for life, wich l 00 
der to her firſt and other ſons, Ac. 
Earl - 4 Sir John Maynard, after deviſing his eſtates in re maindet alert 
Sie Joh "ceaſe of his wife (afterwards; Cornueſs of Suffolk) to truſlees and 
| Hobart, © heirs, he direQed them, after his wife's deceaſe, to convey CR 


3 thereof to the uſe of, or in truſt far, . Su H. Hobart and 4 
238, | ans | 
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heir lives and the life of the longer liver of them; the remainder to 
TT ſen of the ſaid Elizabeth for ninety-nine years, if he ſhould ſo long 
e the remainder to the heirs male of the body of ſuch firſt ſon: the re- 
nder to all and every the ſons of the ſaid Elizabeth for gg years, if 
ery ſuch ſon reſpectively ſhould fo long live; the remainder to the heir 
i of every of them, to take, not jointly, but fucceſhyely, one after the 
ker, according to the births of each of them; each ſon to take the term | 
gg years, with immediate remainder to. his ſaid heirs male ; the remainder 
rof to Mary Maynard (afterwards Counteſs of Stamford) for her life; 
remainder thereof to all and every her ſons for ſuch like term of 99 
x and with remainder to the heirs male of the body of every 3:3 
immediately after each term. The teſtator left the ſaid Elizabeth Ho- 
nd Mary Maynard his grand-daughters and coheirs at law, who nei- 
rof them had any iſſue male at the time of his deceaſe. Afterwards, 
me diſputes between Sir F. Hobart and his lady, Lord Stamford and 
3 dy, and the Counteſs of Sill, an act of parliament was obtained, 
preby it was enacted that the real eſtate, by the ſaid Sir John Maynard's 
given or appointed, ſhould go unto, and be held and enjoyed by fuch per- 
and perſons, to and for fuch eftates and intereſts, and under and ſulject to 
b charges, limitations, and appointments, and in ſuch manner and form, as 
x in the ſaid will expreſſed, And the {aid truſtees were thereby authoriſ- 
ad empowered to candy the ſaid manors and lands immediately, unto 
perſon and perſons, and for ſuch eſtate and eſtates, as the ſame were 
ud by the faid will limited and appointed to be conveyed, as if the 
Counteſs of Suffolk were dead. 
After the deceaſe of Sir H. Hobart and his wife, upon a bill filed by Sir 
Mobart, their only ſon, the truſtees were directed to convey the lands 
pling to hit awill and the words of the ad of parliament. And a draft of 
ey.nce Leing accordingly ſettled by the maſter to truſtees, habendum 
bem and their heirs, to the ſeveral uſer, intents and purpoſes in the ſaid 
ard af of parliament limited, expreſſed, and declared, and io and for no 
uſe, intent, or purpoſe wh1lſoever ; the plaintiff excepted to it, for that 
memiſes ought, at leaſt, to have been limited to the uſe of the ſaid 
cr and their heirs; and only in truſ for ſuch perſon and perſons, and 
Heſtete and eſtates, as were in and by the ſaid will and act of parlia- 
wt Inaited ; whereby the legal eflate might be veſted in the ſaid truſtees, 
de better preſervation of the contingent /imitations, which otherwiſe, as 
ita was prepared, were liable to be deſtroyed, and the teſtator's in- 
In painly defeated. 
pon the hearing of this exception, Lord Chancellor Cozwper declared, 
Pan matters executory, as in caſcs of articles, or a will direfing @ 
ÞeJance, where the words of the articles or will were improper, or 
formal, that court would not direct a conveyance according to fuch 
oper ot informal expreſſions in the articles or ai,; but would or- 
ec the conveyance or ſettlement to be made in à proper and legal manner, 
a might beſt anſwer the intent of the parties; and in. that caſe his 
hp conceived the true intent of the will to be, that the eſtates 
wuld be ſecured, as far as the rules of law would adnyt, to the iſſue 
Bale of the reſpectire deviſees, and that it was deſigned to be as ſtrict 
element as poſhble by law. His lordſhip therefore decreed, that 
al Conveyance, where any part of the eſtate was limited in uſe to 
Painiff for 99 years, if he ſhould ſo long live, there ſhould be a limita- 
Mt do truſtees and their heirs during his life to preſerve the contingent 
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uſes in remainder; and then to the firſt and other ſons of the plaistif! 
tail male ſucceſſively. | 1 5 | 
Upon an appeal to the lords from this /aft decree, it was contendel 
among other things, that the act of parliament, which was ſo very exp 
in confirming the eſtates appointed by the will, could never intend tha 
court of equity ſhould have power to dire# a conveyance to other 1 
than what were mentioned in the <vill; but the decree complained of did{ 
and was therefore repugnant both to the will and act of parliament, 25 we 
as to the former decree, To this it was anſwered, that in caſes of eren 
articles, for the ſettling of eſtates, in proſpe& of future conveyanee to 
afterwards made, it was uſual for courts of equity to help informali 
and ſupply defects; eſpecially when the things ſupplied were neceſſan 
ſupport the main intent of the parties, and to carry ſuch articles into ext 
tion, according to that intent, ſo far as it might agree with law, thou 
not ftrialy according to the words and penning of the articles; and i 
tiori would courts of equity do ſo in the caſe of à will, where the {a 
was only executory by a conveyance to be made. That the a& of put 
ment made no alteration in the will, in the point in queſtion ; it only 
tened the time for the truſtees to convey ; even in the lifetime of 
Counteſs of Suffolk, and in ſome other particulars not relative t 
veſtion. But in all other reſpects the act confirmed the will, and bd 
frrialy relative to it, the intent of the will ought to be the rul fo 
conveyance, The decree was accordingly affirmed by the Lords. 
Allgood v. In a caſe where one by deed | conveyed his freehold land to trull 
h and their heirs, and his leaſehold to truſtees and their executors, 
3 truſt to apply the rents and the benefit of the redemption to . forl 
2 Bur. 110. and after her death to the beirs of the body of the ſaid W , and of C, 
x Vez« 150. of M., their hers, executors, and aſſigns, during the continuance of 
. prone oe eſtate in the premiſes ; upon a queſtion, Whether W took for life, « 
Ns ' fail? Lord Talbot held, that ſhe took an eſtate for life, and thi 
Aſhton v. heirs took by purchaſe. In which caſe, we may obſerve, the limitation 
Aſhton, the ,heirs' of the body of V. was blended with chat to the bein of 
Kr 1 Vez bodies of ſeveral others, who could take no otherwiſe than by puch 
phy 582, and there were wards of limitation not only to the heirs, but to the 4 
of all the ſaid h&irs of the bodies alike. SF 
1 Vez. 142. A. deviſed lands to five truſtees, their heirs and afligns in truf, by 
2 Atk. 246. and profits, ſale or mortgage, to pay his debts, Q., and after paymen'' 
pu. 7 he e the ſame eſtates to three of the ſame truſtees, We 
Oc. for 500 years, upon truſt to his legacies, and an annuity 0 
— per ann. to his ſiſter Or life and 2 the neee of the lade 
for years, he deviſgd the ſame premiſes to all the ſaid truſtees and the 
in truſt, as to a moiety, to the uſe of T. bis nephew for life, withos 
peachment of waſte ; and after the determination of that eſtate, 5 
truſtees and their heirs during the life of T. to ſupport contingent rem" 
and after his deceafe to the uſe of the heirs of the body of J. " 
| begotten, and for want of ſuch iſſue, then to the uſe of his nephev 
the term of his natural life, without impeachment of waſte ; and after d 
termination of that eſtate, zo the ſame truſtees, during the life of 5.777 
contingent remainders, and after his deceaſe, then to the uſe of the K 
the body of B. lawfully begotten, with like remainders to othet is 
The firſt deviſee 7. died without iſſue ; upon whoſe deceaſe J, 
in remainder, filed his bill againſt the truſtees and all proper paruen ny 
amongſt other things, to be let into poſſeſon of 'a moiety of e 
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aards B. dying pending the ſuit, his widow and deviſee brought a bill 
erivor and ſupplemental bill, charging that B. in his lifetime, by bar» 
2nd ſale enrolled, conveyed his moiety of the eſtates to two perſons 
\ their heirs, to make them tenants of the freehold, and ſuffered a r. 
ery thereof (in which he was vouched) to the uſe of himſelf in fee; and 


ſve. The general queſtion between the parties was, Whether an 


fed for the plaintiff, that it was an eſtate- tail; upon the general rule, 
to} ; where lands are limited to a man for life, with a limitation in the ſame 
d or gift to the heirs of bis body, that this makes an eſtate-tail, and 
t x deviſe of lands in the ſame way paſſed the ſame eſtate ; that the 


try. On the other hand it was contended, that thoſe rules were arti- 
il, not founded in juſtice, but for ſupport of the feudal tenures, and 
refore the judges ought to ſhew themſelves af{uti in ſupporting exceptions 
ich rules. The Maſter of the Rolls, however, held it to be à truff, 


oly h wt a lega! eflate 5 but decreed that B. was entitled to an efate-tail in the 
of ry ſo deviſed to him; as it was the caſe of an immediate deviſe, and 
10 a deviſe of lands to be ſettled. Upon an appeal to Lord Hardwicke 
id bet | this decree, he agreed that this deviſe was only @ truſt in equity 3 


deviſe being ta truſtees and I heir heirs, which carried the whole fee in 
tcf law, and the deviſe 7 ſell being ſufficient to carry the fee, if the 


) in | bir: had been omitted; and therefore the whole fee being in the 
Ns, | lers, no /egal remainder could be limited to B.; and as to its . 
7. forl ered as an executory deviſe to B. (which, it ſeems, had been can- 
f C. kd at the bar), it was too remote to be good in that view; being after 
ce of ts indefinitely paid, which, in point of time, might exceed a life or 


# Ska or any other time allowed by law ; and beſides, in that cafe 


d that ey by B being before the debts were paid, and conſequently 
mitati | the legal fee remained in the truſtees, B. could make no good tenant 
eirs of WW: precipe ; and that would prevent it from paſſing by B.'s will: ſor 
puter made that recovery void, equally defeated the plaintiff's title; 


d made it neceſſary for the plaintiffs to admit that all the deviſes ſub- 
nt to that to the truſtees were truſts in equity. That the main queſ- 


1. by whether it was an equitable eſtate-tail, or for life only, depended on 
men! da cc truGion of the words heirs of the body, whether they ſhould be 
exec 3; words of limitation or of purthaſe.— That the intent was clear 
ity of ley ſhould be taken as words of purchaſe, from the clauſe without 
e laid en of ge, and the limitation to truſtees to ſupport contingent re- 
d ther 1. That there were ſeveral caſes even at law, where they had been 
witho e 4 words of purchaſe, as Archer caſe z that the words of limitation 
tare, e there, and in all ſuch caſes, were only demonſtration of the intent 
c remains teſtator in uſing the firſt words. That the caſe of Colſon and Colſon, 
7. ® vas objefted as an authority, that the interpoſition of truſtees to 
ephev TP" contingent remainders is not ſufficient to turn theſe ſubſequent limi- 


after e the heirs of the body into words of purchaſe, differed from the 


B. ae; here being (in the principal caſe) a clauſe without impeach- 


cf waſte although that might be thought of little weight ; but the 
ference was, that this was a deviſe of a truſt in equity, that of a 
al eſtate, tho words of which muſt be taken as they ſtood, according to 
tes, 5 legal determination, That here all the limitations were the direc- 
f the , which the court was bound to carry iato execution accord- 
Wl te intent of the teſtator, ; 5 

1 bat 


::rds deviſed his ſaid moiety to his ſaid widow in fee, and died with- 


v1ail, or an eſtate for hfe only, paſſed by the will of A. to B.? It was 


tation was either a legal e/tate, or a truſt veſled or executed, and not 
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Sed vide That as to the difference between truſts executed and executory, the 


__ v. tinction had never been eſtabliſhed by any direct reſolution. That al 
1 4 - ; Le . | 
8 g in notion of law were executory, and to be carried into erecution 


but ey court by ſubpana. That if B. had himſelf come to have a con 


;ourt by N nee 
fully creed him, the queſtion would have been, whether the court fu 
—_— inſerted truſtees to ſuppout contingent remainders, if they had not, 


+ T®7- would have departed from the words of the will; if they had, 
8 mainder muſt have been to firſt, c. fon and ſons in lig feta 
Ambl. 306. otherwiſe there would have been no remainders to be preſerved ; and t 
Jones v. fore, if the court muſt at all events depart from the words of tle of 
f 85 ci. ſuch departure muſt rather be to ſupport than to fruſtrate the plain intent 
Ca. 206. the teſtator. For theſe reaſons Lord Hardwicke reverſed fo much at 
decree at the Rolls as gave H. an eſtate-tail under the will. 

One deviſed lands to truſtees and their heirs for payment of debt 
legacies, and after debts and legacies paid, wilted that one-fourth part fl 
be and remain in truſt for E. for life, with power of leaſing ; and after 

| deceaſe, in-truſt for C. for and during the term of his life, with like pow 
Cm. * lcafing, and after his deceaſe to the heirs male of the body of C, remai 
: 8 over. Now this was the deviſe of a truft ; and Lord Cooper conc 
142. that it differed from an immediate deviſe, and that it was rather to be lo 
Peere Wil- upon in'the nature of an executory deviſe, to take effect after debis q 
liams pes which were conſidetable; or in nature of marriage articles beſide, 
io rhe Nag the enabling C. to make leaſes, ſeemed to imply very ſtrongly that be 
perſons for to have no power to diſpoſe of the inheritance. But the cauſe comin 
payment of before Lord Harcourt, upon a re-hearing, he ſaid the caſe of a will & 
debts, after- from the ſeveral caſes of marriage-articles, in the nature of which the 
wads to the q | 
aſe of them: NF particularly confidered, and looke upon as purchaſers. Thatin 
and their of a will, where the parties claim voluntarily, the teſtator's intent m 
heirs; and preſumed to be conſiſtent with the rules of law; that at law thoſe v 
_ ee.” would certainly create an eftate-tail ; and it could not be inferred (wih 
ee certainty) from the power of leaſing, that no eſtate · tail was intended; 
viſed that power being more beneficial than that given to tenant in tail by the 
his will and as the debts were admitted by the pleadings to be all paid, the 
3 5 conſtroction was to be made as if there had been originally no truſt; 
ow char fo decreed A. s ſhare to be conveyed to him and the heirs male of hi] 


one of the remainder over. 

ſaid de vi- | 
ſees ſhor.1d have his eſtate för life, with power of lealing, remainder to the heirs'male of 
But conſidering the firſt deviſe for fayment of d:bts, the deviiee"'s ben: ficial intereſt in title 
of the caſe; appears to have been in the nature of a truſt. 1 P. Wms. 242, 


Bale v. 


Garth v. Where there was a deviſe oh lands to a truſtee, 8 tri to pay the a 
8 and profits to S. for her ſeparate uſe for life, as if ſhe were ſole, t 
- 3 her decaſe to pay the ſame to E. her fon for ſiſe, and afterwards to f 


ſame to the heirs of his body, and for want of ſuch iſſue, to pay the 
to all and every other ſon or ſons of the body of S. begotten, Ge 3 
the queſtion, whether E. was entitled to the lands in tail or for li 
Lord Har dwicke proceeded on this principle, vis. that in lim 


a truſt, either of a real or perſonal eſtate to be determined in that Q's 
the conſtruction ought to be made according to the conſtruction In 
tations of a lego! eſtate, unleſs the intent of the teſtator or auth! th 
truſt plainly appears to the contrary. He laid it down as # fule (M , 


chat he was not, in a court of equity, to over-rale the Il cou 
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be limitation, unleſs the intent of the teſtator or author of the truſt ap- | $ 


urs by declaration plain, that is, by plain expreſſion or neceſſary implication. 
4 upon this ground Lord Hurdwicle decreed'a conveyance in tail to 


7 of the real eftate ſo deviſed. | 
T 8 Page 400 4 
io Wher: a) Roberts v. Dixwell, 1 Atk. 61c. a ſimilar deciſion by Ld. Hardwicke on an 1 
J ge in gavelkind. 1 
| Z . + ng 4 — 1 
ent, — 
d WM) Cruſtce in what Caſes favoured, and in what To 


Caſes decreed to account. 


a NDif a truſtee errs in the management of the truſt, and is guilty of Trafford v. 
2 breach of truſt, yet, if he goes out of the truſt with the appro- Bochmi, 

pion of the celui que truſt, the breach of truſt ought rather to fall upon 3 Ak. 444 

e eſtate of ceſlui que truſt z for the courts are ever anxious to deliver the - 

itee from auy miſapplication of the truſt-money. - : 

But it is an eſtabliſhed rule, that a truſtee, executor, or adminiſtrator Robimſon v. 

|| have no allowance for his care and trouble: the reaſon of which Pett, 3,P. 

ms to be, that on theſe pretences. if allowed, the truft-eftare might 2 231 

loaded and rendered of little value. Beſides, the great difficulty piped. nyt 

ere might be in ſettling and adjuſting the quantum of ſuch allowance, Harri vn, 

xcially as one man's time may be more valuable than that of another, Mot. 4 28. 

comin there can be no hardſhip in this caſe upon any truſtee, who may chooſe 

ether he will accept the truſt or not. 

An executor in truſt who had no legacy, and where the execution of owe vs 

truſt was likely to be attended with trouble, at firſt refuſed, but after- 228 


. a f - In 
ds agreed with the reſiduary legatees, in conſideration of 100 guineas, Aylifle v. 


ch the 
hat in 


ent mi 


hoſe v vat in the executorſhip, and he dying before the execution of the truſt Murray, 

d (wh completed, his executors brought a bill to be allowed theſe 100 ot 
nded; puineas out of the truſt- money in their hands, inſiſting, that the reſiduary 7 + _ 
the ſt exatees might as well make a contract with the executor, touching the ported to 

d, the prerplus, (which was their own property,) as the teſtator himſelf; and ay, © if a 
alt oo harm could happen thereby to the truſt-eſtate. But the-court ſaid, ,, btn "1 


of his a! bargains of this kind ought to be diſcouraged, as tending to eat , fair and 


p the truſt; and here the executor had died before he had finiſhed “ open 
poo of the truſt ; wherefore the plaintiff's demand was diſallow- 40 = — 
; „ the t 


f * « que truſt 

that he will not act in ſuch a troubleſome and burd-nſome office, unleſs the ce/tui que tra will 
gie him a further compen ſation, over and above the terms of the truſts, and it is couttacted 
* for berween them, Iwill not ſay this court will ſet it aſide, though there is no inſtance where 
* they have confirmed ſuch a bargain,” 


le of bi 
in ene 


It ſeems to be owing to this jealouſy, which a court of equity enter- IId. 


ds to f 
ay the u of an executor or truſtee, that if they compound debts or mortgages, 
„ed them in for lefs than is due thereon, they ſhall not take the be- 


for lie veſt of it themſelves, but other creditors and legatees ſhall have the ad- 

init wiege of it, and for want of them, the benefit ſhall go to the party who 

n that e Sentitled to the ſurplus ; whereas, if one who acts for himſelf, and is no + Salk. 188. 

tion df the circumſlances of an executor or truſtee, buys in a mortgage for leſs  Vern.476 

author WY dun is due, or for leſs than it is worth, be ſhall be allowed all that is due k. 34+ 
. 2 Thbus in the caſe of Baldwyn V. Baniſter, heard at the Rolls, 

Ne, 1718. The caſe was, a mortgagor in fee died, and the mort- 


gagee 
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gagee bought in the mortgagor's wife's right of dower. Decrees, g 
the heir of the mortgagor, on his bringing a bill to redeem, ſhould hy 
the benefit thereof, on this principle, that the mortgagee is but 2 Uf 
for the mortgagor after the money paid: So, in the caſe of Bud 
Glover, Mich. 721, at the Rolls, where a guardian compounded dep 
| decreed, that it ſhould be for the benefit of the infant. 
Whelpdale So, it hath been holden upon the ſame principle, that a truſtee & 
v. Cookſon, not be allowed to become the purchaſer of that which he holds in + 
1 9- It is ſaid indeed in one caſe (a), that if the title be re uera in a third 
Les ſon, the truſtee may purchaſe as well as any one elſe. 


4 Br. Ch. Rep. 161. (a) Leſlie's caſe, 2 Fieem. 52. 


(417f a) If a truſlee has not miſbehaved himſelf, it is the rule to allow him his coſts. Pert 
v. Treby, Pr. Ch. 254. Eq. Ca. Abr 125. pl. 4 8. C. See, if he has miſbehaved bing 
Dawſon v. Parrott, 3 Br. Ch. Rep. 236. Ball v. Montgomery, 2 Vez. jun. 191. Horſey 
Challonet, 2 Vez. 83. ; | | 
Page 401 1 : ; | 
J @ truſtee) Bird v. Lockey, 2 Vern. 744. Perkins v. Bayntum, 1 Br. Cb. Nep. 
Franklin v. Firth, 3 Br. Ch. Rep. 433. S. P. A ttuſtee neglecting to pay money into court i 
order for that purpoſe, ſhall be charged with intereſt: but as light difference betueen the ſv 
remaining in his hands, and thoſe 1eported due by the Maſter, is not a ſufficient reaſon for 
eourt to order him to pay intereſt. Sammes v. Rickman, 2 Vez. jun, 36. 


(10 Zilewiſe) 1 Br. Ch. Rep. 378. Perkins v. Bayntum, Id. 384. Treves v. Towſhend, 
359. Newton v. Bennet, 1 Vern. 196. Radcliffe v. Graves, 8. P. And if a truſtee appear 
have employed the truſt-money in trade, whence he has derived profits beyond the rate ofinte 
he ſhall account for the whole of thoſe profits, Brown v. Litton, 10 Mod. 21. Forbes v. U 
2 Br. Ch. Rep, 430. | a . 

(11 But a erwards) The doctrine here advanced, though ſanctiottd by great opinions in 
ſequent caſes, Adams v. Gale, 2 Atk. 106, Child v. Gibſon, I. 613. is not to be conſdaed 
law, Newton v. Bennett, 1 Br. Ch. Rep. 359, Horſley v. Challoner, 2 Veſ. 8, 


(12 If a) Fide Ambl. 219. contra. 


Ex parte It hath been holden, that if an executor inveſt money in the funds, 
Champion, ſhall not be liable to the fall of ſtocks; becauſe the court, if applied i 


une would have made the ſame appropriation, 


v. Hammond, 3 Br. Ch. Rep. 147. 


Hartiſon v. Where a truſtee ſells out ſtock contrary to the truſt, the fv 


Harriſon, truſt may elect to have the ſtock reſtored, or the produce of it paid. Bi 
2 Atk. 121. a 4 
Boſtock v, if a truſtee for the benefit of the truſt-eſtate, ſells out of one fund, 


Blakney, inveſts the produce in another, or transfers the money from one rea 
1 Br, Ch. curity to another, the property continues unaltered, and he ſhall 10 


Rep. 1546. 
— chargeable. 


Whorwood, 2 Atk. 159. Worſley v. Earl of Scarborough, 3 Atk. 392. 


* 


(K) How faz we are anlwerable fot bag 
5 othez. 
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(2 But if ) The diſtinẽtion between executors and truſttes as (0 this point appears mn 
lyn v. Brewer, Pr. Ch. 173. Attorney General v. Randall, ar Vin. Abr. 534- pl. 9 & 
Fx parte Belchier, Ambl. 219, Leigh v. Barry, 3 Atk. 584. Read v. Truc love, Ambl. 41 
And notwithſlanding the inclination expreſſed by Lord Harcourt in Churchill » 0 
Hobſon, 2 P. Wms. 241. and x Salk, 318. and by Lord Northington in Weltley V. Cla 

' Cox's P. Was. $2. to favour executors equally with truſtees ; yet the diſtinction (till pre , 
and where by any act dene by one executer, any part cf the eſtate comes to the 
executor, the former will be liable for his companion in the ſame manner as if be had cow" 


— 


7 


% 
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«to receive it. Sadler v. Hobbs. 2 Br, Ch, Rep. 117. Scarfield v. Howes, 3 Br. Ch. Rep. 
ud! i Weſtley v. Clarke, one of the executors had actually received the money without the 
rence of his co-EXEcutors, and they ſigned the receipt afterwards, ſo that, as Lord Thur- 
obſerved in commenting upon that caſe, there was no act done by the co- executors which 
into the pon er of the executor who received the money to get at it, ſince in fact he had it 
e tive; for Lord Northirigton faid, that he ſhould have thought the co-executors liable, if 
tad been preſent at the time when the money was paid. See Cox's P. Wms. 241, note. 
durchill v. Lady Hobſon, abi ſupra, where Lord Harcourt held, that where two executors 
in the receipt, and one only actually received the money, the latter only ſhould be charge- 
to legatees, though it would be otherwiſe as to creditors (a diſtinclion by the way not to be 
{in the decree, nor adopted in later caſes, Sadler v. Hobbs, 2 Br. Ch. Rep. 11. though 
net with in an earlier caſe. Gibb: Herring, Pr. Ch. 49.); it appeared that the executor 
reccived the money had been the teſlator's banker, and that circumſtance had been conſi- 
u having had ſome weight in the determination. | | 


%%) For where, by any act or agreement of a truſtee, money gets into the hands of 
mpanion, they ſhall both be chargeable. Sadler v. Hobbs, 2 Br. Ch. Rep. 1x6, Keble v. 
npſon, 3 Br. Ch. Rep. 110. 80, if a truſtee know of the embezzlement of the truſt- 
| by his companion, he ſhall be charged with the amount. Boardman v. Moſman, 1 Br. 
Rep, 68. | 


* 


(u) Che Power of Ce/ui que Truſt. 
| | Page 403 


[t bas) 80, in North v. Champernoon, 2 Ch. Ca. 64 it is ſaid by Ld. Ch Finch, that tenat 
ail of a truſt may bar his iſſue by a feoffment, or bargain and ſale, Beverley v. Beverley, 2 
zi. Baker v. Bailey, Id. 225. It was determined in Bowater v. Elly, 2 Vern. 344. that 
(gue rell, if the truſtees join, may bar the entail by a feoffment. But in Legatt v. Sewell, 
Was. 91. and 2 Vein. $52. Lord Cowper intimated a doubt, „whether only a deed, 
euted by ceſtui gue tru in tail, ſhould bar the remainder-man, or even the iſſue, in regard a 
ked may be made at a tavern and by ſurpriſe ; but a recovery is a folema and deliberate act.“ 
indeed it ſeems to be now ſettled, that the iffue in tail is not barred without a recovery 
ally ſuffered Weale v. Lowe. (cited) 2 Vern. 306. Ki:kham v. Smith, Ambl. 518. 


licd u 
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(B) Of Uſurp by the Statute Law. 


57. 36. 1. c. 8 f 39. the Governor and Company of the Bank of 

yard are enabled to borrow money at ſuch rate of intereſt as they may 

ok 6 a the ſame may happen to exceed the intereſt allowed by 

u be taken. 

Ei declared by 14 G. 3. c. 79. that all mortgages and other aſſurances Thi, rd re. 
, and their aſſignments or transfers, in Ireland and the plantations, lates onlyto 

le ring money already executed in Great Britain, ſhall be as valid as morteages 

aecnted on the mortgaged lands, and ſhall continue to carry intereſt at 23 

nte allowed of by the laws of the colony where the mortgaged lands lating to 

| but, as to future loans, the act limits them to 6/. per cent., and pro- lands in le- 

= zzunſt fraud by confining the loan to the real value of the lands, &c. land andthe 


viſe gives treble forfeiture of the ſum borrowed beyond the value of W*Findics, 


but does not 
© extend to 
fer ſonal con- 
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2 the land mortgaged ; and, for greater notoriety and certainty, regs 
— all ſuch mortgages or transfers to be regiſtered in the COUntry where 


2PermRep. lands lie, elſe to remain liable to the 1 2th of Anne. 
„ ot IRS | | ; | 
(O) What Kinds of agreements or contraitg h 
| be deemed uluzious, and What not, 
Page 409 | af! | | 

(13 But a) 3 Atk. 154. Cowp. 798. | 


= a 

Je One broker had borrowed of another on a note of hand 451. on demy 
Co 6 to purchaſe certain goods that were then on ſale, on condition of har 
9" Þ-793" the future profits on the re- ſale. The goods were purchaſed aud rok 
for-51. profit, the lender demanded his money within two hours ater | 
lending, which made it carry intereſt; and the action was brought | 

21. 104. over and above the principal and intereſt : the plaintiff vs 0 

| ſuited : for Lord Mangſield was of opinion, in which the three other judy 
concurred, *©* that the intention of the contract was to get more than 5 
cipal and legal intereſt on the note, which is uſury within the mem 

© of the ſtatute. 


Floyery. The plaintifts, who were gold-refiners, bad advanced gold vir 
_—_— others in the ſame trade, upon the terms of paying ſuch a price, if 
maoney were paid within three months; and if not, then to pay at the 
of an halfpenny an ounce per month over and above the price agreed f 
which in fact, upon calculation, exceeded the rate of 5 per cent. Thi 

the trial was found to be the conſtant uſage of the trade. A verdid 
given for the plaintiff, and a queſtion reſerved for the opinion of the cn 
Whether this contract were uſury? Under all the circumſtances, ch 
ally the conſtant uſage of the trade, the court was of opinion, that it 
not amount to uſury within the ſtatute. But though this tranſaction a 
Plumbe v. not be conſidered as uſury within the ſtatute, yet in a ſubſequent caſet 
Carter, 1d. der theſe circumitances, where the defendant had paid into cour: | 
116, principal and intereſt at 5/. per cent. from the time of the bargain, | 
court would not allow the plaintiff in an action for money had and 
ceived to recover the exceſs of intereſt, notwithſtanding it appeared 
nifeſtly at the trial, that ſuch exceſs was only to be taken in caſe of 6 

of payment at the end of three months, and for no other reaſon 
ever. 5 | 
Page 410 
(21 $9 where) And Mr. J. Burnet, in Cheſterfield v. Janſen, 2 Ve. 142. ſays—* Sup! 
there is a purchaſe of an annuity at ever ſich gn under price, if the bargain was really (a 
« annuity, it cannot be 1ſury : but, if the communication was about borrowing and lending, it wt 
% uſuy within the ſtatite: and how? If by reafon of all the eircumſtances and the comms 
tion, the exility of the ſum given, the original contract being a borrowing and lendinhs 
« court thinks the annuity was a mere device to pay the principal with ufurious intereſt to 
« the ſtatute, this will be within the ſtatute; though in tho face of the bargaiv it appears it 
'« fair afale of an annuity; the contrivance of the annuity as the wſurious reward for the Jun 
« money ſhall not evade the ſtature made for the benefit of mankind. This! take to be 
« ſym and ſubſlance to be collected out of the ſeveral caſes, Tanfield v. Finch, Cro. H. 
« Fuller's caſe, 4 Leon, 2cs, and ſupra. Symonds v. Cockerill, Noy, 151. Cottetell *. 
« rington, Brownl. 180. @ /r, and King v. Drury, 2 Leon. 7.“ 


Murrayv. An annuity was granted at fix years purchaſe for the life of the gn 
. a clergyman, then of the age of 32 years, charged upon his Living,“ 
5 2 wa A clacfe for redemption at the option of the grantor after the expirati 


„ five years and a half's purchaſe. It was recited in the annuity dect! 
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agreement had been made for a loan of the money, which was paid as InLawleyv. 
price or conſideration for the anovity. But it appeared to the court, K 2g 
this recital was made by the attorney without the privity or direction Lord Hard. 
lis client, Who really and ſubſtantially meant to, purchaſe an annuity. wicke in de- 
court determined, that the . annuity was not uſurious, and that the tetmining 
curacy of the recitals. in the inſtrameot ſhould not vitiate à contract, 8 an _— 
; otherwiſe ſeemed. to bea fair one. De Grey, C. J. in giving judg- IT 1 
it in this caſe, obſerved, That it was eſſential to the nature of a ley for his 
uſuri0us contract, that there muſt be, 1. a loan. 2, That illegal intereſt life, with a 
to be paid for, ſuch loan. And it is eſſential to the nature of a loan, 2 ſor 
that the thing borrowed. is at all events to be reſtored (a). If that be — 8 * ; 
bad fide put in hazard, it is no loan, but a contract of another kind. deeming it, 
do alſo, if illegal intereſt is to be certaioly, paid, or even upon a reaſon- upon giving 
ble poſlibility, the contract is uſurious.” To evade thele principles e e wr 
y expedients have been tried. 1. To make the intereſt precarious and ęrantce, was 
tain, 2. Po make the principal itſelf precarious. 3. Communica- aloan, ſeem- 
\ concerning a loan has ſometimes infected the caſe, and turned a con- ed to lay 

| into uſury. But then the communication muſt be mutual, and it © 4 cr. 
il be with the party himſelf, and not with his attorney. There is no fect of the 
ſe where even a mediated loan has been bang fide converted into a pur- proviſo. 

and afterwards held uſurious. 4. Inequality of price is alſo a ſuſ- F199 the 


e, e circumſtance, eſpecially if very igadequate. 5. If a power of re- . 

t the mption be given, though only on one fide, it is a ſtrong circumſtance to upon 2 

reed f v it a loan, as in Hooper v. Lawley, 3 Atk. 278. But that alone occalion, an 
Thi dot be concluſive. 6. The form of the in{trument, If that imports ideaprevail- 


han, and it was ſo meant, the contract may become uſurious. At _ dn 


ame time. if the tranſaction be bond fide, the blunder of an agent time, that 
ul not make it otherwiſe, as in Buckley v. Guildbank, Cro. Ja. 677. the infert- 
here intereſt” was made payable by ſuch miſtake two days after. 7. ing of ſuchs 


"y ſequent acts of the parties may alſo be a- material evidence of in- rote 
count ! 1 | | | r 


uſmy. It is 


gun, 8 Jniſe?, however, from this caſe of Murray v. Hardino, that a right in the grantor to deter- 
ad and i the annuity for his own benefit, does not create that neceſſity or obligut ion of repaying the 
ord Kcipal loan in all events, without which the courts have repeatedly declared ufury againſt the 
, of 4 vies cannot be committed. And Lord Thurlowe, in hnham v. Child, 1 Br. Ch. Rep. 92. 


V To jell an annuity, and make it redeemable, is not uſury, becauſe it is not a loan. (a) That there 
Iſt be a loan to conſtitute vſuy is laid down in ſeveral other caſes, 2 Anderl. 15. pl. 8. 22 
b. Abt. 300 S. C. Loveday's cafe, 8 Co.'65. But there may be uſury, where a party takes more 
d the law allows for the fotheatance of a debt, and yet in that caſe there is no loan in the or- 


{fon vf 


« Suppl e ee ol the term : Thus in Pollard v. Seholy, Cro, El. 20. Pollard fold to the 
really l 8 x "ow to be paid for at a given time: © when the time was arrived, Scholy re- 
gp, it 1 ave 'wger day for payment, and Pollard granted it. paying to him ſo much wheat, as ex- 
— ede in value the legal rate of intereſt. The delendant in debt pleaded the ſtatute, and 


- : . — * . n 
wid avoid the contract, aud the opinion of the juſtice was, that the ftatute doth not make 


lendinhs ng . . 
be contact void, which was duly: made, but both only avoid all contracts for uſury : and this 


reſt tot 
pears c 
r the lu 
ke to be 
Co. B. 
etell .. 


tao Spurticr v. May oſs. 1 Vel. jun. 531. 


x EO it 22 on the whole of the tranſaction that a loan Richards v. 

Symon - er colour of an annuity, and the mode of annuity, was 1 

hl y the lender on the borrower, the court will confider it as Ag 
„ notwithſtanding a colourable contingeacy, as that the lender 


the gras : a 

iving, way, of a given time engage to ſupply the borrower with money to 
xpiraius 

y deed, | 


Dr. 


alt contract is void, being againſt the ſtatute, but the firſt was good, beibg made bond fide.” » 
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Moore v. Dr. Battie, at the requeſt of Moore, ſold dut 10000. South ge 
Battie, nuities, at a loſs upon the whole of 76“. and took a mortgage for | 
Ambl. 371. from Moore at 51. per cent. reducible to 41. per cent. if the money wer. 
| paid in a given time. Dr. Battie afterwards ſold out, at Mr. Mays, 
queſt, 1 400l. S. S. annuities at a loſs upon the whole of 2671. 1 rr, 4 
took another mortgage from Moore for 1400). with intereſt at 50 fer 
with a power to Moore to reinſtate the 1400. at any time within + 
years. Upon a bill for forecloſure, the Maſter reported the two pr 
pal ſums of 1000/. and 1400). with intereſt and coſts due thereupon; vl 
having been paid by the plaintiff into court, he brought his bill (inter h 
to be paid the ſeveral ſums of 76/. and 2677. 157. with intereſt, inſti 
that the defendant ought to have been charged with them in the acco, 
The defendant pleaded the proceedings under the decree in bar: his p 
on being argued was ordered to ſtand for an anſwer, and two queſt 
were made, 1. Whether it were uſury? 2. Whether the court would 
lieve? As to the firſt, Lord Keeper Henley was clearly of opinion, f 
it was a ſhift within the ſtatute; the plaintiff having received but 92 
inftead of ioo, and 11321. 57. inftead of 11400/., and yet having pa 
as much intereſt as was equal to 5. per cent. upon the ſums of 1000/ 1 
1400. Hig lordihip therefore decreed payment. 
But a mere loan of ſtock is not uſurious, nor the payment of the 
vidends in the mean time, though they exceed the legal rate of intere 
Tate v. Thus, where 4, to accommodate B., fold out ſtock, and lent B. 
Wellings, money produced by the ſale, on an agreement that B. ſhould replace if 
3TermRep. ſtock on a certain day, or repay the money lent on a ſubſequent day, wi 
1 5 ſuch intereſt in the mean time as the ſtock itſelf would have produced; 
was adjudged, that this was not uſurious, though the intereſt exceeded 5 
per cent. The loan was not originally uſurious, becauſe for a limited tin 
the party borrowing bad it in his power to repay the money or replace 
ſtock itſelf, if he had choſen. | + 
Mbit +: Where the borrower of money gave a bond for the payment of the pn 
Witſon, cipal and intereſt at 5/.-per cent., and covenanted at the ſame time allo | 
4TermRep. pay the lender a certain portion of the profits of a trade carried on by l 
„ partnerſhip with another perſon, it was adjudged to be uſury ; fort 
principal was no farther hazarded than in the caſe of every other lu 
namely, by the riſk of the borrower's inſolvency ; as between the lend 
and the partners in the buſineſs, he was not liable to contribute to the lo 
in the trade. Here is a proviſion to receive the profits, but none to eng- 
for the loſſes of the trade, | 
Spurrier r. On a bill praying that the defendant might be decreed to complete th 
Mayols, purchaſe of certain houſes, the defendants infiſted that the contract for u 
-$ —2 purchaſe was uſurious. The agreement was, to purchaſe the houſes ( 
« Vez. jun. 430!., 200l. to be paid in money, and the remainder on a future day, i 
531. 8. C. 5. per cent. intereſt, or in default of payment, to pay a rent of 420 per a 
till payment, ſubject to a deduction of 50. per cent for ſo much of the w 
maining ſum of 23ol. as ſhould be then gout Poſſeſhon was delivered i 
the defendants. Adjudged not to be uſury. 
n: A perſon paid 1971. for a note of 200/. which had three months to rut 
; — \ and at the expiration of that time took another note of 200/, upon 
2$tr. 1243, vancing 31. more for other three months, Upon an iſſue out of Chae 
Tee, C. J. held it uſury. However in the caſe of Lloyd v. m—_ 4 | 
Rep. 793. Blackflene J. ſaid, © be conceived that intereſt may #8 He 
be received beforehand for forbearivg, as after the term i 
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jaring ſorborne. And it ſhall not be reckoned as merely a loan for 

de balance; elſe every broker in London, who takes 5 per cent. for 

Accounting bills, would be guilty of uſury. For if upon diſcount- 

ing 3 1000. note at 5 per cent. he ſhould be conſtrued to lend 

gl only, then at the end of the time he would receive 5. intereſt for 45 

the loan of 95“ principal, which is above the legal rate.” It has been Auriol v. 
ne determined, that in diſcounting notes the common uſage of charging 3 
methiog for trouble, Oc. beyond the rate of legal intereſt is not uſurious, ſee 


1 wided no corrupt bargain be made for taking uſurious intereſt. So, Winch e. 
er ah 10 adion for uſury, tried before Buller, J. againſt a banker at Sudbury, Fenn. Sitt. 
fit ied, that it was their conſtant uſage to diſcount bills in London for after Hil, 


der correſpondents at Sudbury, for which the bankers charged beyond 1786. 


te legal intereſt for the time the bills had to run 57. per cent. on the 

6 ſum, without any reference to the time the bills had to run. The 

r found for the defendant under the judge's direction. | 

Where upon a negotiation for a loan of money, the lender faid, he Lowe v. 


0, U . . Waller, 

| g2 weld dot advance money, but would furniſh goods, which the borrower Dougl, 736. 
. ul, and ſold by the intervention of a broker recommended by the len- 

ol , and upon the iſſue of the negotiation the borrower, inſtead of 2000. 


ich he meant to borrow, received only 117/. 2s. 2d. ; the court held 
ke tranſation to be a loan of money for more than 51. per cent. under co- 
xr of a ſale of goods, and therefore uſurious. 


J., 2 ſtudent of a college in Oxford, applied to 4. a Jew to raiſe him er 
anio 


* 
B 


ace il im of money: A. recommended one P., and P. introduced him to V., r Br. 

y, * let him have the goods to the amount. A. attended, and recom- Ch. Rep. 

ced; zead:d the choice of the ſilks, for which B. gave his note for 2224/ at 149. 

ded $ ie months date. The filks were afterwards bought by one R. for about |» arguing 

ed tin al the price. The note was afterwards indorſed by V. to D. in the ſet- * 


lace 


nent of an account, who was completely ignorant of the tranſaction caſes of a 
thB, Upon B's application to the court to compel the delivery up of like tend- 


he pn he note, on payment of what the ſilks actually produced, Lord Thurlome pro, Seer 

: allo Wd, © I am to enquire. whether, under the maſk of trading, this is not ee. Cern 
my i method of lending money at an extraordinary rate of intereſt ; and „ Sutton 
Tor vo 


[er loa 
e lende 


the lo 


purpoſe of raiſing money, to ſupply the neceſſities of this young man. tree in the 


Do they deny knowing the goods were to be fold? I take it there- ens vg 


fore as an advancement of goods inſtead. of money to ſupply his ne- gefengants 


o engaf teſlities. ſuppliedthe 
plaintiff 
ete th it goods, in order to enable him to take up a note, and the court granted an injounction till 
> for * wount for which the goods fold ſhould appear. In Lord Polwarth v. Cooke, his lordſhip 
4 8 applied for the loan of 150/', and Cooke gave him 50l., a gold watch, and a Cremona 


=; and the court ordered the ſecurities to be given upon payineut of what was obtained by 


day, wil 
f the 4, applied to B. for the loan of. gool. on mortgage: B. ſaid his money Daviſon v. 
inered GT i the funds, and that he had purchaſed at 75/.; if therefore 4. would RR = 


ir ſtock at that value, he would transfer as much as would amount to N. P. x, 
ke lm; which he did, and 4. gave a mortgage accordingly for 1500. | 
upon e two and a half per cent. on the ſale of the ſtock, The executor of B. 

ce n dot maintain an ejectment on the mortgage deed ; for in fact the deed 

droid 1 the ſtatute ; and moreover, no action could be maintained on a 


and uſurious at common law. 


So, 


there is not a doubt, that in this caſe the tranſaction was merely for the and Round- | 


* 
* 
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Pratt: v. So, if che diſcounter of a bill of exchange make the holde | 
* 2 at a higher price than they are worth upon a fair eſtimatt. 
, * DAIRY. i TER 
1 Br. Ch. But in the Duke of Aucqſter v. Pickett, the court refuſed to relies 
Rep. 151. Duke who had purchaſed goods of Pickett, and had fold them * 
Ra leſs money: for the jewels were ſold in the common courſe of tady 
not with any view of accommodating the Duke with the means of nj 
or borrowing money upon them, 
Bodily v. An action was brought here upon a bond entered into at Calau, 
OY» both parties then reſided, and the plaintiff ſtill refided ; but the defea 
104. was in England; and nine per cent. was the rate of intereſt made py 
by the condition of the bond. Lord Mansfield ſaid, *The plaindif 
« juſtice entitled to recover the ſum really lent to the defendant, to 
« with Indian intereſt till the fignivg of the judgment: but wicht 
“legal intereſt of this country (which is no more than fe 
„ cent.) from the time of the liquidation of the debt by the j 

% ment.” | | | 
Le Gringe A ſpecial memorandum wes indorſed on a bond given for the an 
v. Haroil- of 100. with intereſt at 51, per cent. in payments of 20l. yearly by qu 
3 m i, payments of 51. each. Ihe indorſement was to this effect: thut u 
2 Hl. Bl. end of each year, the year's intereſt due was to be added to the pn 
142. S. C. ſum: and then the 200. received during the year to be deducted, ad 
in error. balance to continue as principal. As the intention of the parties dil 
appear to be uſurious; as not the intereſt. on the whole 1000, bet 
© Intereſt due, was to be added to the principal at the end of the yea, 
the intereſt due could only be taken to mean what was legally due 
there was no loan, but the conſideration of the bond was the. ging « 
an annuity ;z the conrt of K. B, diſent. Kenyon, C. J., held, that 
contract was not uſurious, and that opinion was afterwards afirne 
the Excbequer-chamber. Rl 


— 


(D chat Kind of Hazard oz Caſualty will hu 
au Agreement, &c. out. of the Statute of Ul 


Page 411 | 
(7 Mr. Spencer) 2 Vez. 125. S. C. 1 Wul. 286. S. C. 


— 


(E) In what Caſes Securities ſhall be forfeit 
TIPS avoided on account of Ulurp. 

Page 413 : 
* (11 Likewiſe) Murray v. Harding, ſupra 724. 


(| 


(x2 I is) A bill of exchange given upon a uſurious conſideration is void in — — 
indorſee for a valuable conſidetation without notice of the uſury. Lowe v. Vas 


736. 


5 7550 4 


* 
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Jn what Caſes Kelief is given againſt uſuzious 
Contracts. | | 


; : Page 416 
; pn) See the obſervations on this caſe ſupra, Vol. 1. pag. 166, Notwithſtanding what 
hure advanced, courts of law now view the borrower in a more favourable light, and will per- 
tim to recover the excels of intereſt in an action for money had and received. Browning v. 
, Cowp- 792. But to entitle him to bring ſuch an action, he muſt ſhew that he has done 
that equity requires. In an action, therefore, to recover goods which the plantiff had pawned 
© 2 uſurious contract, the court held, that he muſt ſhe he had tendered all the money really 
need, Fi-zroy v. Gwillim, 1 Term Rep. 153. 


i ſad) 1 Alk. 450. Earl of Suffolk v. Greer» 2 Atk. 393. Chauncy v. Tahour- 


(What Juformations will lie in Caſes of Uſury, 
and where they are good, and Wgeze not. 


y qa | , „. Page 419 
1h bu) Vide Rex v. Upton, 2 Str. 816. 1 Bainard. K. B. 97. 8. C. Regina v. Smith, 
ak. G80. | | 


, ] Ca temp. Hardw, 233. S. C. In ſuch caſe the court relieve by ſtaying the pro- 
jogs on the judgment, and direQting an itſuc to tiy, whether the contract were uſurious or 


b Cooke v. Jones, Cowp. 727. 

yen, 

y due If there is an agreement to pay legal intereſt, and a premium is paid Fiſher v. 
nog 1 n over and above the intereſt, the agreement is uſurious and void. was 
|, that the penalty under the ſtatute of Anne is not incurred, if the premium in 


does not exceed legal intereſt, nor till more than legal intereſt is 

ully received; ſo that an action may be brought for the penalty, 

b more than a year has elapſed ſince the payment of the premium, 

t 1s not a year ſince that which exceeded. legal intereſt has been 

Put where one lends 1ool., and takes 6/. 57. for the intereſt thereof Loyd v. 

three months by way of advance at the time of lending, the penalty is a 

. G WP 3 W1li.250. 

ſtant incurred, and the action for it mult be brought within a year 2 Bl. Rep. 

| that time, 792. S. C. 

| there be a corrupt agreement for the forbearance of money till Tate v. 

the other of two days at the option of the borrower, it mult be Wellings, 

feitet pleaded according to the fat: for if it be pleaded as an abſolute — 8 ey 
pearance till one of thoſe days, the evidence will not ſupport the ** 


ID an action on a bill ot exchange, if there is a ꝓ'ea of a uſurious 282 v. 
ement, and that the bill was given in conſequence thereof, the plain- D poi, 428, 


|My traverſe the uſurious agreement, and conclude with a verift- 


e hu BP 
Valles, | ” 
) Of the Tzial and Evidence in Caſes of Uſury. 


"_ 


HE defendant lent 2000. to the plaintiff on mortgage, with a uſuri- 8e ot t v 
> clauſe in the deed, that he ſhould have 40l. as a pretended fala- Breſt 


1 Wt the rents. The deed was made and executed in London: 


* Yy the 235, 


— — 


. 


* _ St SE 
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the lands lay in Midalgſen: the account was ſettled in Landn, wit 
receipt for the balance ſigned in London, but the draft given for i 
upon a banker in Middleſex. It was adjudged, that the venue uuf 
perly laid in London; for not only the uſurious taking, but alſo theg 
tract, by which the defendant was appointed receiver, were bol 


+ 


Barbe v. But, where in an action on the ſtatute for the penalty, the declund 
8 ſtated a ſpecifick ſum of money to have been lent, (in which they 
283. conſilted), but the evidence was, that the loan was part in nog 


the reſt in goods of a known value, which the borrower agreed 
as caſh 5 it was holden to be good evidence to ſupport the ded 
Smith v It has been ruled, however, in later caſes, and ſeems now to be 
Prager, tled, that in ſuch an action, the borrower of the money is a compa 
7TermRep. witneſs to prove the whole cafe, as well the repayment. ofthe money 


50. Abra- the other facts. 
5 Ve Bunn, 4 Burr, 2251, 
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— 
2 — 


3 
* ** 


(E) Chat ſhall be — 1 a good ({larzanty 
5 . 


9 42 
(3 LIN V ide Gilb. Ten. by Watkins, note lvi. 


he 


(H) Sf the nature of a collateral Clara 
Common Taw, and how far it is barred, 


Page 442 | | 
(2'As 7) Lord Chancellour Cowper ſaid, that © a collateral warranty was certainly cat d 01 

&« harſheſt and moſt cruel points of the common law; becauſe there was not fo ouch 8 

intended recompence ; yet he could not find, that Chancery had ever given relief bout 


« 10 Mod. 3, 4. 


— 


— 


Warrant of Attorney. 


eee „It ſhould oy from a Jate deciſion, that the court will in 8 
7 TermRep. allow of any infringement of the rules which require the preſenct 
7 defendant's attorney, when he executes a warrant of atiome) 
Crompton cuſtody. | ; 

Yo Stew'tl, But theſe rules do not extgpd to warrants of attorney executed If 


=_ * ſons in execution. Their object was the protection of perſons in ca 
1 on meſne proceſs, from the conſequences of an act by which in coobde ot. 
of being releaſed from immediate impriſonment, they might ſubicc 


ſelves to the payment of a larger ſum than was really due from then. 
when they are charged in execution, that miſchief is not to be fte 
| ed; and therefore the rules do not apply to ſuch a calc. 


| 4 1 | 
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4 8 Page 456 9 
1 The flatute) 299. But this opinion of Lord Coke, that there was no remedy at common "p 
for waſte, except againſt tenant by the curteſy, in dower, and a guardian, it ſhould ſeem is 0 
well tounded. Yide Bract. lib. 4. c. 18. 2 Reeves's Hiſt, Law, 73, 74. 148. note. 


Ke, the word ſale is not in the original act. BraQon, ſpeaking of the terms waſte, diſtruction, . 


, fays, that the two firſt ſignified the ſame thing; but exilium meant ſomething of a more 45 
eus nature; as ſpoiling or ns houſes; proſtrating and extirpating trees in an orchard fl 
denne, or about any houſe ; all theſe were conſidered, ſays he, ad maximam defor mitatem curie . = 


at meſſaagit, and as they either drove the inhabitants away, or had a tendency ſo to do, 
were called exilim. Bract. lib. 4. c. 18. F 13. I Reeves's Hiſt, Law, 386. | 


\ 
. 

4 

Lin” 

© Y 
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o 
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* 


(C) Mhat Ats ſhall be deemed TUafte. 


The rule which ſeems pretty clearly eſtabliſhed by the above caſes, that 

terer is annexed to the freehold, becomes part of it, and cannot be 

red without doing waſte, has been relaved in later times, upon mo- 

$ cf publick policy, as between two deſcriptions of perſons, that is, 

lord and tenant, and tenant for life or in tail, and the remainder-man 
rerfioner, - As between lagdlord and tenant, it is now admitted, that n 
latter may, during the term, take away all ſuch chimney pieces, ee 
llcot, &c., and all ſuch things neceſſary for trade, as brewing veſſels, I. d. Dudl 
pers, fire-engines, cyder-mills, c. as he bas himſelf put up or erect- v. Ld. Ward, 
We have ſaid during the term, for if he remove them aſter the term, Ambl. 11 3. 
vil be a treſpaſſer. And as between tenant for life or in tail, and the re- _ - = 
der. man or reverſioner, it is alſo admitted, that the former may re- Poole*scaſe, 
e fire-engines, cyder-mills, coppers, £fc. which he has erected, and 1 Salk. 368. 
ſedy not only enjoys the profits of the eſtate, but likewiſe carries on a Lanton v. 
bes of trade. And if he does not remove them in his lifetime, they CART 
o bis perſonal repreſentatives, But as between heir and executor the 1 
nile of law ſeems fill to hold; for though in an aQion of trover by an 

Kutor againſt an heir for a cyder-mill tried at Worceſter before Lord 

8. Comyne, his Lordſhip was of opinion, that it was perſonal eſtate, 

| directed the jury to find for the executor ; yet Lord Mansfield has ob- 

ed, that that caſe in all probability turned upon a cuſtom : and that 

de 00 Circumſtance of that kind ariſes, the rule ſhall (till hold in favour 

ie heir, ſeems fully <ſtabliſhed by the deciſion of the Court of King's 

bc in Lacton v. Lawton, Eaſter 22 G. 3. 


e) Who may bring an Attion of <{lafte. 3 
age 

fa) But in ſuch cafe a court of equity Would intetpoſe by injunction fo preſent waſte, 

v. Pertot, 3 Atk.94. Robinſon v. Litton, I. 210. Faitant v. Lovell, 1d. 723. 


„ (H) am 


735 ox WASTE. 


(H) Againſt whom the Attion of Waſte may 
braught. 

Page 470 | 
' (3 Or other wiſe) In this paint, with deference to the high authority of Lord Cole, the al 


not introduce that which was not at the common law; for tenant for life waz puniſhabl 
wage at common law, as may be ſeen in Bracton, lib. 4. c. 18. 


() At what time an Aſtion of Waſte may 
„ brou ghz. 
Page 475 5 3 

(2 Fa) That is, the ſtatute of 20 E. x. c. 4. ;- Which ſtatute is an authoritative decify 
parliament of a point ariſing in a cauſe then pending in the bench, upon which oecafin 
parliament not only declared how the law ſhould be held in furnre, but likewiſe directed the 
rices to proceed in that manner in the caſe then before them. Note, This act is not to be 
either upon the parliament 1ells, or among the ſtatute rolls, 


Page 476 Bales 
(9 But 'if) And 3 Atk. 94. 210. 723. 


* i * 


(N) In what Caſes in gencral Waſte map be 
ſtrained by Inj und ion in Equity. 


Stonor v. A Court of equity will interpoſe by injunction to prevent the aſen 
en of a doubtful right in a manner productive of irreparable in 
Rep. —— Therefore, where the tenants of a manor, claiming a right of eſto 
Whitelegg cut down a great quantity of timber of great value, their title bt 
i White- doubtful, the court entertained a bill at the ſuit of the lord of the! 
8 vp to reſtrain the aſſertion of it. But in this, and indeed in all cle 
37. P. K. C. waſte, the title of the plaintiff muſt be ſet forth fully and particular 
213. his bill, elſe the defendant may demur. The bill muſt likewiſe be 
(a)Lowther ported by an affidavit of the waſte committed or threatened ; thoup 
12 ſome caſes the injunction has been granted without one. But the d 
G) V will not reſtrain the defendant from working a mine already opened, 
Ambl, 209. where there is an affidavit (a), unleſs it appear that he has only a ten 
the eſtace for vears or for life, and that the reverſion be in the plat 
or (5), that it be a breach of an expreſs covenant, or an undup 
miſchief. 
Bradly v. If a parſon commit waſte upon the glebe, an injunction will be gi 
eee on the application of the patron. S0, if the widow of the late incum 
Ch. Rep. commit walte during the vacancy, 
399. Strachy v. Francis, 2 Atk. 217). Boſkins v. Featherſtone, 2 B. Ch. Rep. 533. 
Pape 8 ; — 4 
> 775 3 Atk. C4. 210. 723. 8. P. 


Roſwells A tenant for years, remainder to B, for life, remainder to C.in 
Ota lege A. is doing waſte. B., thongh he cannot bring waſte, not havin 
(a) Molli. inheriance, is yet entitled to an injundtion. But (a) if the waſte he 
neun v. A trivial nature, and a fortiori if it be a meliorating waſte, 4 by 

Powell, ing on the premiſes, (ſee Co. Litt. 53.) the court will not inſoin: 
Se Land the reverſioner or remainder-man in fee be not made a party, ho f 
King. 3 p. may approve of the waſte. 


Wms. 268. note [F]. | | 
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| » On a). Pr. Ch 454. 8. * 


Jo 2 bill to reſtrain a jointreſs without impeachment of waſte from Baſſett v, 


ting waſte, a perpetual injunction was granted to reſtrain her . 
her agent from ploughing the paſture and meadow lands of her Rep. 190. 
ture. 


enant for life, remainder to B. his ſon in tail, remainder to C. for Bewicke r. 
* 5 1 Whitfield, 
with remainders over. A. files a bill in his own name and that of 3 Cox's F. 


his fon then an jnfant, (ſtating ( inter alia) that there were great quan- Wms. 266. 
; of timber upon the eſtate going to decay, and praying that he (H.) In this caſe, 
ht be empowered to cut down and fell ſuch timber as was decaying m te be 


bt its full growth, for the benefit of B. The defendants by their an- pic 


n admitted that there were ſeveral trees in a {tate of decay, and that for life was 
ld be for the benefit of all perſons intereſted in the premiſes to have aco-plaintiff 
n cut down. It was decreed, that the Maſter ſhould. inquire what e to 
ber was ſtanding upon the eltate that was in a decaying condition, man — tall, 
< was neither a ſhelter nor ornament to the ſeat, and that ſuch de- and claimed 
0g timber as the Maſter ſhould direct ſhould be cut down and fold, no benefit 


the produce of the fale inveſted upon proper ſecurity in the names fromthelale 
: "1 k:; of the tim 
ſtees for the benefit of B. the infant, to be paid him when he came ber. But 
ge. | ; ſuppoſing a 
: contract to 
wered into detween the tenant for life and remainder-man to ſhare in the profits of the ſale, 
ch ſeems not to be unreaſonable, for no timber can be cut, without the conſent of the te- 
t tor life, ) could the court in that cats authorize the FR down of the timber? For if the re- 
pder-man in tail were to die before his eſtate veſted in polleſſion, the rights of the perſon next 
jemainder would be varied. Where, therefore, the comt had authorized the cutting down 
inder on the eſtate of an infant tenant in tail in remainder, and the tenant for life claimed 


the 


ſto [eſte in the money produced by the ſale, Lord Commiſſioner Eyie ſaid, he thought the 
le be bad done wrong in doing for the tenant in tail wbat he could not do for bimſelf; and the 
, y was ordered to be in reſted in the funds, that when the infant came of age, the claims of 


parties might be diſcuſſed in à bill. Mildmay v. Mildmay, 4 Br. Ch Rep. 76. It is, hows 
,arule, that the money raited by the ſale of timber cut down by tenant for life, impeach- 
«f waſte, ſhall be paid to him who has the firſt eſtate of inheritance, whether in fee or in 


be | ; nd this, thaugh there may be ſeveral intermediate remainders that may ariſe. Lee v. 
* u, 3 Br. Ch Rep. 37. But vet, where the tenavt for lite has alſo in himſelf the next 
* at «(tate of inheritance, ſubject to intermediate contingent remainders, he lhall not take 


Wige of his own wrong in cutting down timber, but the court will preſerve it for the bene» 
the contingent remainder-mca, Williams v. Duke of Bolton, Feb, 24, 1784, 3 Cox's P. 
\ te & 298. no: 6 { 1). : 


Þ general, an injunction will not iſſue where the perſons applying for Mr 
1enants in common with the perſon in poſſeſſion; for he has an equal "Br 2 
u the poſſeſſion with them, and they may have a partition againſt 
However, where it appeared that the perſon in poſſeſſion was inſol- 
and could not pay the plaintiffs their ſhare of the money produced by 
ale, Lord Chancellour granted the injunction. f 
| Page 490 
oh v) At common law, the clauſe, without imprachment of waſte, only exempted the te- 
t for life ſiom the penalty of the itatute, the recovery of treble value, and the place walled, 
0 ping the property of the thing waited, But in Lewis Bow le's caſe, It Co 79. it was de- 
3; Pied, that theſe words alſo gave the property: the neceſlary conſequence of which was, 
ue in general, unleſs on Fir Sk circumſtances, he was not to be reſtrained-in equity; for 
v0uld be to determine, that he ſhould not make uſe of that property which the law allowed 
but afterwards ſeveral inſtances were conſidered, in which this very large power might be 
2 5 d contrary to conſcience and in an unreaſonable manner by the tenant for life; as, where 
X ; 985 10 the deſtruclio u of the thing ſettled: which was the 288 of Lord Bernard's caſe, 
px that could ha ppen: yet - I was not an original cafe without precedent or judicial 
Shag lupport it, as appears fiom a caſe 5 Ja, 1. (before Lewis Bowle's cale,) which proba- 
ed then, though the determinativa there did not optiatec upon Rs Fer Lord Hard- 
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alſo any timber trees, which were planted, or grew in any lines, avenues, or rid »gs, for the 
B. 1744. fol. 325. 
Koltv. Lord A very conſiderable real eſtate was limited to Mrs. Rolt, who 


lite, with- Plaintiff to compel the defendant to account for the money raiſed by 


| Pulling up a account for what he had done either at law or in equity; -and if 


to plough 


equity is to tations, and therefore it can lie in ſatisfaction only; and I cannot la 
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116 A bill) 3 Atk. 219: 8. C. In this cafe the plaintiff alleged, that the defenday, & 
Packington, had cut down « great number of trees, and had threatened to cut down and della 
all: that Sit H. Packing ton's agent had agreed for the {ale of 2000 trees, and that incon( 
8 ſome trees had been actually felled. It dos not appear from the allegations of thel 
tiff upon moving for the injunction, whether the agent had admitted this fact. Sir H. pat 
ton's anſwer was not come in. Lord Hardwicke grated the injunction to reſtrain Sir H A 
Ington, his agents, ſervants, and workmen, from cutting down timber-trees growing in N 
wood Park aforefaid," which were for the ſbeiter or o+nament of the ſaid manſion · houſe there; 


Sent of the aid park until the ſaid Sir H. Packington fbould fully anſwer the plantiff's bill Rey. 


— wards married the defendant the Lord Somerville, for life, withouti 


Abr. tit peachment of waſte, remainder to the plaintiff Rol for life, without 
Waſte (A), peachment of waſte, with ſeveral remainders over. The defendan, 
5 — Lord Samer vilie, to make the molt of this eſtate during the life of 
os "pM wife, pulled down ſeveral houſes and out - buildings upon the ella, 
tenant in fold them, and alſo took up lead water-pipes that were laid for ther 
tail brought veyance of water to the capital meſſuage, and diſpoſed thereof; ad 
1 allo cut down ſeveral groves of trees that were planted for ſhelter c 
tenant for. nament of the capital meſſuage. Upon this a bill was brought by 
out im- particulars before mentioned, and to put the eſtate in the ſame pl 
1 and condition it was in before. The defendant demurred, and u 
ee, ed, that this waſte was committed by tenant for. life without imp 
waſte in ment of waſle, and therefore he was not liable to be called u 


3 was, yet the plaintiff could not call him to an account, becuul 
ſome young Was not a remainder-man of the inheritance. Lord Hardwicle— Ibo 
oaks, and an action of waſte will not lie at law for what is done to houls, 
turning plantations for ornament or convenience by tenant for life without 
meadow in- peachment of waſte, yet this court hath ſet up a ſuperior equity, 
land, but did will reſtrain the doing of ſuch things on the eftate. In Lord Ben 
notapply for caſe the court reſtrained him from going on, and ordered, the late 
an injunc- put in the ſame condition. ln Sir Blundel Charleton's caſe, the Ma 
e F569 of the Rolls decreed, that no trees ſhould be cut down that were i 
ed. Piers Ornament of the park; but Lord Chanc. King reverſed. that, and ent 
x, Piers, Ed it only to trees that were planted in rows. My only doubt 8 
I Vez. 521. the trees that have been cut down; for if this bill had been brought 
rene, | ſuch yrees ſa had been cut down as were for the ornament ot ſheits 
ground of ; 3 LY 
going into a the eſtate, this court would have interpoſed : bat here the micht 
court of done, and it is impoſſible to reſtore it to the ſame condition as to tht} 


3 plaintiff is entitled to a ſatisfaction for the timber, which is 4 @ 
way of fatif to the inheritance; yet as to pulling down the houſes and bull 


faction for and taking up the lead pipes, that may be reſtored, or put in 
thedamages condition again. In my Lord Bernarss caſe there were directos 


e an iſſue at law to charge his aſſets, with the value of the damage 


tion of the not having performed the decree in his lifetime, The demurrer 


wrong. The lowed as to ſatisfaction on account of the timber, but over ruled u TR, 
account is reſt, | 
only inci- | 
dent to the preventive juriſdiction by injunction, knd-is given upon the maxim of pretem 
multiplicity of ſuits, that the party may not be obliged to procced both at law and N 


— 


—_ 
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dort therefore have refaſed to entertain a bill meiely for ſatꝭ faction for timber cut down 
the eltate of the tenant who cut it down way determined, no injunction haying been prayed. 
College v. Bloom, 3 Alk. 262. | | 


7 4, in the ſame ſettlement in 2 7 he made himſelf tenant for Aſton v. 
vichout impeachment of waſte, With full liberty to commit waſte, 12 
ed a jointure upon his wife for life without impeachment of waſte, Ven. 264. 
ſting another part of his eſtate, he created a term on truſt to ſecure 
charge of zool. per annum to his wife, as à further part of her join- 
ind afterwards out of the rents and profits thereof to raiſe money 

| time to time, to reimburſe her expences in ſuſtajning and repairing 
pinture eſtate. A bill was brought by the daughter of Sir 7. 4 after 
death and the death of her brother without iſſue, againſt her mother to 

n her from committing ſpoil and deſtruction on her jointure eſtate 
for ſatisfation for the damage done thereby; ſuggeſting, that ſhe had 
town even ſuch timber as was not fit for repairs, and young ſaplins, 
leaving not a twig on the eſtate. Lord Hardwicke upon the general 
nd, conſidering the queſtion merely as it concerned tenant for life 
out impeachment of waſte under a ſettlement, ſeemed to think that 
eourt could not interpoſe to prevent ſuch a tenant from cutting down 

kr in an improper ſtate, But on the ſpecial circumſtances of the cafe, 
brdſhip exprefled himſelf to this effet— This ſettlement is all in the 
s own hand-writing, who. does not appear to have been a lawyer: 
tough a counſel was laid to be employed, there is no evidence 
bol. It is natural to ſuppoſe, that from the variety of expreſſions in 
A ditional words to the clauſe, wherein he makes himſelf tenant for 
he thought there was ſome difference. Beſides, the term for his 
zreimburſement is extraordinary; and it is abſurd to ſuppoſe he 
it to leave her at liberty to cut down and ſtrip the eſtate of every 
of timber, (which are the natural botes for repairs,) and then to come 
is term to be reimburſed her expences in buying timber of repairs : it 
batrary to the plain intent, which was that ſhe ſhould be tenant for life 
jout impeachment of waſte to preyent trouble in little matters ; but 
he ſhould be reimburſed out of this term what ſhe ſhould pay out of 
dun pocket Therefore, as the defegdant has cut down timber. on this 
vithout applying it to repairs, the ſhall have no benefit of this term, 
e has reimburſed to the eſtate what ſhe has ſo unreaſonably cut 
; and as to, the future, the evidence being that ſhe has left no 
Kr ft even for the repair of farm-houſes, I ſhall reſtrain her by the 
te from cutting any more timber off the eltate without leave of the 


D. deviſgd his real eſtates, fituate at C., V., and B., to his wife, Chamber- 
deiendant, for life, remainder to E. H. for life, remaiader to. the Ane v. 

ut in fee. Juſt before his death he added two codicils, the laſt cf 2 

", and the material one in the preſent queſtion, was in theſe words— Rep. 166. 
Whereas | have deviſed my eſtates by my laſt will and teſtament, as (a) The in- 
rein mentioned, and my dear wife has no power to cut down any jun Monwas 
ber; now I give unto my ſaid wife for and during ſo long time as 2 ow: 
dull continue my widow, fuil power and authority to cut timber upon any eee 
ü of my eflate, ber own uſe and benefit, at all ſeaſonable times in the of Obrien v. 
* The defendant, under this power, made contracts for, and Obrien, 

to fell timber: whereupon the plaintiff filed his bill againſt ber, wy w__ 
ag, that ſhe had cut down a great many trees that had been planted 43 <A 
&ekter and ornament to. the manſiqn-boules, and which ſtood in the lain the 
8 |  lawng defendants 
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frameutting lawns, gardens, and pleaſure- grounds belonging to the teſtator, 1nd 4 
550 timber great numbers of ſaplins, and timber trees unfit to be cut, and pray 
retsorother 2 Praying 
trees grows account of the timber ſo cut, and fatisfaQtion for the ſame, aod an 
ingupon the tion to reſtrain the defendant from committing waſte and deſtrudios y 
eſtates, the eſtates. The defendant in her anſwer admitted, that ſhe had cu d 
ae 10; ſeveral trees in the lawns and pleaſure- grounds, but inſiſted that it wy 
growing the improvement of the place, by widening the paſſages, and prerey 
therefor the damps : ſhe alſo alleged, that oak and aſh trees of ſuch a dimenſion we 
 ornamentor accounted timber trees, and that ſhe had cut down none under ſuch (4 
e ani An injunction {a) however, was granted to reſtrain her from cutting th 
houſe, or Which were ſaplins, and not proper to be cut as timber. The | 
thatgrew in dant afterwards intermarried, and the cauſe coming on to be heard (l 
ee "pau Lord Chancellour was pleaſed to direct a trial at law upon the follow 
15 "ua iſſue, viz, Whether the defendant had cut any trees or other tink 
the orna- Which had been placed, or deſignedly left for the ornament or f 
ment of the of the manſion-houle, gardens, and pleaſure-grounds at C and a 
park part of and alſo, whether ſhe had cut any ſaplins or young trees down which 
the alte“ Dot proper to be felled as timber, and what damage had been uſa 
— thereby. 


down any ſaplins growing on any part of the eſtate not proper to be felled, till anſaer or fut 
order. (6) 3 Br. Ch. Rep. 549. 


Leighton v. A bill was filed by the eldeſt ſon tenant in tail, expectant on the ds 

POS: of the father tenant for life, to reſtrain the father from committing wal 

| 1147-8, by cutting down timber, eſpecially ſuch as was ornamental to the by 
= 1 Br. Ch. The court, upon affidavit, and certificate of the bill filed, granted a 
| Rep. 169. junction to reſtrain the defendant from committing waſte upon ſuch 

of the eftate, whereof he was fubje& to impeachment for walte, ad 

to the manſion-houſe, out-houſes, gardens, and orchards, timber gu 

for ornament and ſhelter to the houſe, to reftrain him from commit 

waſte therein till anſwer or further order. 

Counteſs Lands were deviſed to truſtees to be ſold, and the money to be! 
8 out in the purchaſe of other lands, which, when purchaſed, were n 
3 Ar. ſettled to the uſe of A. for life, without impeachment of waste, remai 
cher, x Br. Over. The rents and profits of the lands to be ſold were directed u 
Ch. Rep. till ſale, to the uſe of the ſame perſons who would be entitled to the 
159˙ that were to be purchaſed. It was decreed, that A., the teuut 


life, could not cut down timber on the lands that were directed u 


1 


C019, [ | 
IN Although, as appears from the above caſes, an injun&ion wil 


| v. Bowes, to prevent a tenant for life eoithout impeachment of waſtes from cou 
| - 2 Br. Ch, ting improper waſte, yet if the anſwer deny any intention of dou 
| Rep. 88- be not excepted to, and be full, the order for the injunction wil: be 
charged. 


— 


W tn — 
1 * _— 


(O) That relief may ye 75 in Cquity, in en 

Pape 4 
6 0) It appears by Reg. Lib. B. 1723, fol. 576, that there were in this caſe truſtees") 
ſerve the contingent remainders, and the bill expreſsly Nated applications to have 


the heir of the ſurviving truſtee, to inter and put a ta the commiſſion 
that he refuſed to act. Rn 


(1 


2 
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u Ab 1 Vez. 524. 846. 8 C. 3 Atk. 751. 8. C. 


0 eſtate was ſettled upon 4. for her 22 Ws 2 2 10 
waſte except in pulling down houſes and felling timber, remainder to, Vez. 396. 
{on B. for life without impeachment of waſte generally, remainder to 

1 reſerve contingent remainders, remainder to his iſſue in tail, 
FW 4 bis ſiſter C. in tail. B. in the lifetime of A., and with her 
- fells timbers upon the eſtate, and afterwards dies in her lifetime; 
f C. brought an action of waſte againſt A. to recover treble da- 


jereupon f be 5 
1 and the place waſted, and had a verdict. But it being prove 
1 12 ane fax cut i with the knowledge of C., and that ſhe en- 


aged the doing ſo, a perpetual injunction was granted to reſtrain her 
n proceeding any farther at law. 


Or Wills and Teſtaments. rus 456 


4) What is a Will and Teſtament, and wherein 
they difkcr. 


the ce | Page 497 
ng w (1 4Tfament) Teflamentum eff voluntatis noftre juſta [id eſt, ſolennis et legitima] /aentia, de ee 
he hot bd quis poſt mortem ſaam fieri ve lit l. 1. MoDESTIN, LB. 2. PANDECT, 


(24 will) Alienatio in mort's eventum, ante eam revecabilis, retento interim jure poſſidendi at frucadi 
eflomentum, Grot. lib. 2, De Jure Belli as Pacis, e. G. n, 14. 5 


31) Hence Vinnius gives the following as the moſt perfect definition of a teſtament: 
Gant rtum off ſuprema contetatio in id ſolenniter facta, ut, quem volumus, mortem noflram bhabramur 
dem, Comment. in Inflitut. lib. 2. c. 10, The civilians define a codicil to be pltima teflati vel . 
ui noluntas minis folennis : for by the Roman law, there might be a codicil, whether the party 
'tetate or inteſtate; and if he died teſtate, the codicil might either be precedent or ſubſcquent 
tle teſtament 3 and in this caſe the validity of the codicil depended upon the validity of the 
lament ; the codicil had relation to the date of the teſiament, and required to be confirmed by 
teſtament. . But the codicils of an inteſtate derived all their efficacy from themſelves, ſtood ig 
Jof no confirmation, and were regarded only from the day on which they were made. . 


do, a writing purporting to be an indenture, but by the party making Hickſon v. 


_ to de his will, has been conſidered as a teſtamentary inſtru- — <a; 


195. 


9) Who are capable of making a Mill and Tel. 
tament. 


| - Page 498 
j 4ndyet) Ide doQrine above ſtated, that the teſtamentary power commences in males ac 
1. a * fouls at twelve, ſcems to be the moſt relied upon. Yide. Hargrave's edit of Co. 
% This is a very looſe diam, entitled to no attention. 


b 9f the) Vide ſupra, tom. iv. 244, 245. FT 


| (D) Of Þ 


% e WILLS AND TESTAMENTS, 
9 D) Df the ſeveral kinds of Mills and Teftanent 
age TOI Op 

Wo 125 _ 2 f "Jag my ſigned ard atteſted in like manner as vill; of 

r 

(5 The) Sed vide 2 Vez. jun. 427. 

Page 54 | | 
(13 I has) Gryle v. Gryle, 2 Alk. 146, Sed wide Smith v. Evans, 1 Will. 3I3., and Ry 
v. Price, Dougl. 244. contra. 


(15 Wher:) Grayſon v. Atkinſon, 2 Vez. 452. 5. P. 


(17 fa) 80, Jones v. Lake, Feb. 1, 142, B. R. 2 Atk. 196. by Sanders, notes. 2 
455. 8. C. 


Bond e! af. It was proved that C. made his will, conſiſting of two ſheets of yy 
v. Seawell aul of his own hand-writing, and ſigned his name at the bottom of ed 
z Burr. page; and that he alſo made a codicil of his own hand- writing upon « 
1773. S. C. ſingle ſheet, and called in H., ſhewed him both the ſheets of his will, u 
Black Rep. his ſignature to every page thereof, and told him that was his will; a 
407- 422. then ſhewed H. the codicil, and defired him to atteſt both the wil a 
454 * codicil: which he did, in the preſence of the teſtator, apd in the n 
ner appearing upon the face of the inſtrument, and then went out > 
room. V. and L. came in immediately afterwards, and the deviſor ſh 
ed them the codicil, and the 44% ſbeet of the will, and ſealed both bed 
them. C. then took each of them up ſeverally as his act and deed fort 
purpoſes therein mentioned. I hen the witneſſes atteſted the ſame int 
teſtator's preſence, but NEVER SAW the rias r feet of the will; nor 8 
* THAT ſheet PRODUCED 70 them ; nor war the ſame, or any other paper urt 
THE TABLE. Both the ſheets of the will were found with the codial1 
the teſtator's bureau, after his death, all wrapped up in one piece of px 
per; but the two ſheets of the will were not pinned together. Aud 
queſtion upon theſe facts was, Whether this will was duly executed 4 
cordipg to the ſtatute of frauds? After three ſeveral arguments before i 
court of King's Bench, and one argument before all the judges in f 
Exchequer- chamber, Lord Mansfield delivered the judgment. His n 
ſhip ſaid, that the queſtion made at the trial, and ſubmitted by the a 

as it then ſtood, turned upon the ſolemnity of the xxxcuriox; and 
were of opinion, ** that the due execution of this will could not be ca 
at, in the method wherein the matter was then put ;” that if this vl 
* conſidered as a ſpecial verdict, they thought it was defectively found u 
the point of the legal execution of the will; that every preſumption oupit 
| be made by a jury, in favour of ſuch a will, when there was no doubt 
the teſtator's intention; and that they all thought the eircumitances lube 
ent to preſume that the firſt ſheet was in the room; and that the jury ought? 
have been ſo directed: but, upon a ſpecial verdict, nothing could be ff 
» ſumed; therefore they were all of opinion. * that it ought to be u 
over again; and if the jury ſhould be of opinion, that it was me 
in the room,” they ought to find for the will generally, and they % 
to preſume, from the circumſtances proved, that the will a 8* 

room. 5 

Page 505 | 
(20A will) a Atk. 176. by Sanders, notes, S. C. 2 Vez. 445. $, C. 


(21 L was) Grayſon v. Atkinſon, 2 Vez, 454. S. C. wy 


OF WILLS AND TESTAMENT S. / a 
2 1 wll) Dougl. 244. notes. S. C. p 


\ T;:) In Caſſon v. Dade, t Br. Ch. Rep. 99. Lord Thurſowe, relying on the authority of 


iy *nclined to think a will well atteſtea, where the teſtatrix could ſee the witneſſes through 


windows of her carriage, and of the attorney's office. 


The law, as ſtated by Lord Macclesfield in the laſt caſe, ſeems con- Right v. 
ble to the deciſion of the court of King's Bench in the cafe of Right — 

| Price, in which the court held, that corporal preſence merely was £4. aa 
{ficient unleſs there was likewiſe mental knowledge of the fact. In 
aſe, on the laſt day on which the teſtator made an effort to ſign the 
bot failed, the witneſſes being preſent, the form of an atteſtation was 
nen on the ſecond ſheet, and they put their names to it in the room 
re the teltator lay, but he was in a ftate of inſenfibility. And the 
kon was, Whether this will was duly executed for paſſing lands ac- 
ling to the (tatute of frauds? Ia ſupport of the will it was argued, 
x inſenſibility was ſomething ſhart of death, and if the teſtator was 
e it could not be ſaid that the will was not atteſted i his preſence. 
lt the queſtion was, Whether the teſtator having done all that was ne- 
fry on his part, and the atteſtation having been made according to the 
ds of the ſtatute, a fair tranſaction ſhould be ſer aſide becauſe a fot- 
ity required, according to an implied intention of the legiſlature, had 
been complied with: that it did not appear but that the teſtator might, 
wſkbility, have opened his eyes while the witneſſes were ſubſcribing 
Ir names; and that, according to the law as laid down in Shires and 
ws, would have been ſufficient. Sed per curiam—The court will 
o in ſupport of a fair will, and not defeat it for a ſlip in form, where 
meaning of the ſtatute has been complied with: this was the principle 


FX) Pirer and Glaſcoct's caſe, and other caſes of that ſort. But the caſe 
* before the court was not one where there was a meaſuring caſt and room 
nd of preſumption. All the witneſſes knew, at the time of the atteſtation, 
ed dhe teſtator was inſenſible. He was a log, and totally abſent to all 
ue al qualities. That it was uſval in precedents of wills to ſay, that 


vnneſſes ſubſcribed at the requeſt of the teflator : that indeed was hot 
relsly required by the ſtatute, but the practice ſhewed the general un- 
landing, and the nature of the thing implied a requeſt. The atteſta- 

| in the teſlator's preſence was as eſſential as his fignature, and all muſt 
done while de was in a capacity to diſpoſe of his property. In this 
* the teſlator could not know whether the will that he had begun to 

vs that which the witneſſes atteſted ; he was dead to all purpoſes or 
el conveying his property. 


#144 in his Treatiſe on Copyholds. 


*ution, and were led to believe, from the words uſed by the teſtator 28 
be execution of the inſtrument, that it was a deed and not a will (for Peel. 7 54 
vis delivered as his act and deed, and the words ** ſealed and delivered” 115. f 
put above the place where the witneſſes were to ſubſcribe their names): 

I's 2 by che court, as it is ſaid, for the inconveniences that 
Pt ariſen families from having it known that a perſon had made his 
» Ut this was a ſufficient execution. 


4s So, 


Page 509 
Je The neceſſity that a will of copyholds ſhould be in writing, is queſtioned by Mr. 


Where the witneſſes were deceived by the teſtator at the time of the Trimmery. 
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. ' or WILLS AND TESTAMENTS, 
(D) Df the ſeveral kinds of Wills and Tefan 


Page £02 8 F 
I There; But not without writin d ſigned ard atteſted in like z 
. Frets e eee e 
„ | 
(5 The) Sed vide 2 Vez. jun. 427. 
Page 504 | | 
(13 it hes) Gryle v. Gryle, 2 Atk. 196. Sed wide Smith v. Evans, 1 Will, 313, and 
v. Price, Doug. 244. contra. 


(t5 ere) Grayſon v. Atkinſon, 2 Vez. 452.5. P. 


(17 fs) 80, Jones v. Lake, Feb. 1, 1742, B. R. 2 Atk. 176. by Sanders, notes, 
455. 8. C. ; 


Bonde! of. It was proved that C. made his will, conſiſting of two ſheets of 
| 3 all of bis own hand- writing, and ſigned his name at the bottom of 
3 3 page; and that he alſo made a codicil of his own hand- writing upor 
1773. 8. C. ſingle ſheet, and called in H., ſhewed him both the ſheets of bis will 
Black Rep. his ſignature to every page thereof, and told him that was hi: wil; 
407- 422. then ſhewed H. the codicil, and deſired him to atteſt both the will 
* codicil : which he did, in the preſence of the teſtator, apd in thy 
ner appearing upon the face of the inſtrument, and then went out of 
room. V. and L. came in immediately afterwards, and the deviſot 
ed them the codicil, and the 4% ſheet of the will, and ſealed both be 
them. C. then took each of them up ſeverally as his act and deed ſo 
Purpoſes therein mentioned. Then the witneſſes atteſted the ſame i 
teſtator's preſence, but NEvER SAW the fins r /heet of the will ; nar 
' THAT ſheet PRODUCED 7o them ; nor war the ſame, or any other paper u 
THE TABLE. Both the ſheets of the will were found with the codia 
the teſtator's bureau, after bis death, all wrapped up in one piece al 
per; but the two ſheets of the will were not pinned together. And 
queſtion upon theſe fats was, Whether this will was duly executed 
cording to the ſtatute of frauds? After three ſeveral argumeots before 
court of King's Bench, and one argument before all the judges it 
Exchequer-chamber, Lord Mansfield delivered the judgment. His! 
0 ſhip ſaid, that the queſtion made at the trial, and ſubmitted by the 
as it then ſtood, turned upon the ſolemnity of the EXECUTION ; and 
were of opinion, “that the due execution of this will could not be « 
„ at, in the method wherein the matter was then put ;” that if this 
conſidered as a ſpecial verdict, they thought it was defeQively foynd 
the point of the legal execution of the will; that every preſumption ought 
de made by a jury, in favour of ſuch a will, when there was no doch 
the teſtator's intention ; and that they all thought the circumſtances 1ul 
ent to preſume that the firſt ſheet was in the room; and that the jury oa 
have been ſo directed: but, upon a ſpecial verdict, nothing could be | 
> . ſumed; therefore they were all of opinion. * that it ought to be! 
over again ; and if the jury ſhould be of opinion, that it was u 
in the room, they ought to find for the will generally, and they % 
to preſume, from the circumſtances proved, that the will ut 
« room, : | 
Page 505 1 
(20A will) 2 Atk. 176. by Sanders, notes, S. C. 2 Vez. 495. 8. G 
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OF WILLS AND TESTAMENTS. . 739 


ame toll) Dougl. 244. notes. S. C. 2 


ik of .) In Caſſon v. Dade, t Br. Ch. Rep. 99. Lord Thurlowe, relying on the authority of 


we, inclined to think a will well atteſtea, where the teſtairix could ſee the witneſſes through 
bus 0; her carriage, and of the attorney's office. | 


» law, as ſtared by Lord Macclesfield in the laſt caſe, ſeems con- Right v. 
+l to the deciſion of the court of King's Bench in the caſe of Right Price, 

pf . Dougl. 24t. 
Price, in which the court held, that corporal preſence merely was 
LE-ent, unleſs there was likewiſe mental knowledge of the fact. In 
aſe, on the Jaſt day on which the teſtator made an effort to fign the 
at failed, the witneſſes being preſent, the form of an atteſtation was 


„ and 


12 u on the ſecond ſheet, and they put their names to it in the room 
tb teltator lay, but he was in a ftate of inſenfibility, And the 

u of Win vas, Whether this will was duly executed for paſſing lands ac- 

m of PP: che (tatute of frauds? In ſupport of the will it was argued, 

> upot ſenſibility was ſomething ſhart of death, and if the teſtator was 

an it could not be ſaid that the will was not atteſted iq his preſence. 
the queſtion was, Whether the teſtator having done all that was ne- 


on his part, and the atteſtation having been made according to the 
k of the ſtatute, a fair tranſaction ſhould be ſet aſide becauſe a fot- 


2; x required, according to an implied intention of the legiſlature, had 
at ken complied with: that it did not appear but that the teſtator might. 
oth bility, have opened his eyes while the witneſſes were ſubſcribing 
ed (oo times; and hat, according to the law as laid down in Shires and 
"Wh „ would have been ſufficient. Sed per curiam— The court will 
7 i ſupport of a fair will, and not defeat it for a ſlip in form, where 
r v neaning of the ſtatute has been complied with: this was the principle 
„ e and Glaſcoct's caſe, and other caſes of that ſort. But the caſe 


tefore the court was not one where there was a meaſuring caſt and room 


u eption. All the witneſſes knew, at the time of the atteſtation, 
«cured be teſtator was inſenſible. He was a log, and totally abſent to all 
deſon PP qualities. "That it was uſual in precedents of wills to ſay, that 
ges in wneſſes ſubſcribed at the requeſt of the teftator : that indeed was not 
His Py required by the ſtatute, but the practice ſhewed the general un- 
y the Ianding, and the nature of the thing implied a requeſt. The atteſta- 
"nd a the teſtator's preſence was as eſſential as his fignature, and all muſt 
de ee while be was in a capacity to diſpoſe of his property. In this 
rae ihe teſtator could not know whether the will that he had begun to 
_ ws that which the witneſſes atteſted ; he was dead to all purpoſes or 
n ouph of conveying his property. 


e) The neceſſity that a will of copyhol4s ſhould be in writing, i WW, 1. 
fe) * - in wri ; 
us in his Treatiſe on Copyholds. 1 WD * 


ere the witneſſes were deceived by the teſtator at the time of the Trimmer v. 
Fon, and were led to believe, from the words uſed by the teſtator Jackſon, 
* Xecution of the inſtrument, that it was a deed and not a will (for 12 7 4 
$ delivered as his act and deed, and the words ſealed and delivered” 117.1 d 
la above the place where the witneſſes were to ſubſcribe their names): 

. udged by the court, as it is ſaid, for the inconveniences that 
eule in families from having it known that a perſon had made his 
at this was a ſufficient execution. 


22 4 


So, 


"bw 


Swinb. 52. 


5 God. O. I. 


66. | 


Wallis v. 
Walils, 

4 Burn's 
Ecel. Law, 


114. 


the ſame force to render the inſtrument valid, as if expreſſed by; 


' witnefles, who depoſed, that about Fuly 1760, J. V., then bute 
V. the deviſor, came and told him that he muſt come to his maſter; & 


deſired them to take notice, and then took a pen, and, in all their prelex 


neſſed to be W.'s will, though J. W. ſeemed to admit he conjefuied 


- they wrote their names to the papers as they then appeared; that V. 6 


or WILLS AND TESTAMENTS. 


So, if the deviſor ſhew the will unto the witneſſes, ſa )ing, 4 Thy 
my laſt will and teſtament,” or, . herein is contained my laſt x 
this is ſufficient without making the witneſſes privy to the contents tha 
provided the witneſſes be able to prove the identity of the writing ; th 
to ſay, that the writing ſhewed is the very ſame writing, which the 
tor in his lifetime affirmed before them to be his will, or to contain kyl 
will and teſtament. | 
And publication may be inferred from circumſtances, and wil 


declaration. . wy | 

In a caſe which came on at the aſhzes at Lincoln before Mr. I 
Deniſon and a ſpecial jury, the facts were theſe ; V. made his will i 
own hand-writing, thereby deviſing his real eſtate, and the form d 
teſtation was in theſe words, . /igned, ſealed, publiſhed, and declard 
« the laſt will and teſtament of the ſaid W. in the preſence of us," l. 
J. W., and W. P. The heir at law brought an ejectment; ad 
prove the will@the deviſee produced V. P., one of the three ſubſcl 


upon entering the room, he found his maſter fitting with a table bel 
him, on which were ſome papers open; and that his maſter called 
and the ſaid 7. V. and I. M. (then his houſekeeper) up to the talk 
him, where they all came; then V. further addreſſed himſelf to then 


ſigned and ſealed each part of his will, and laid both the ſaid parts of 
and unfolded before them to ſubſcrjbe their names as witneſſes there 
which they all did, by the direction of the ſaid W. in his preſence, 1 
in the preſence of each other, he ſhewing them ſeverally where tom 
their names. But that the ſaid V otherwiſe than as above, did not! 
clare or publiſh either part to be his will, or ſay what it was. The 
ſel for the plaintiff contended, that this was not a ſufficient proof, by 
witneſs, of a complete execution of the will; and they produced, ov! 
other hand, the other two ſubſcribing witneſſes, who, in many paric 
lars, did not give a clear and diſtin&t evidence; and could not reale 
whether they had ſigned one or two papers; or whether then, ora 
time before the ſaid M's death, they underſtood what they had fon 


ſo to be. But both J. V. and J. MA ſwore that they did not ſee the f 
V either ſign or ſeal any part of his will; that P., the other ſubleni 
witneſs, was not at that time in the room, when (at the ſaid /#'s dein 


not declare or publiſh it as his will, nor did they know it to be 1 
The counſel for the deviſee then called R. P. the teſtator's groom, 
ſwore, that one morning, in the beginning of July 1760, J. V. 
bim, that his maſter bad much wanted him, and that, upon his th 
R. P.'s offering to go to his maſter to receive his orders, J. W.n 
R. P. that the buſineſs was done, and that J. P. had ſupplied bis füt 
and that be the ſaid V. P., J. V., and J. M. had that morning 5 
witneſſing their maſter's will. And S. being called, ſwore, that u! 
beginning of July 1760. J. M. came one morning after breakfaſt ius 
kitchen, and told her that ſhe, and J. V and V. P. had that me 
witneſſed their maſter's will, though he had not told them it * 
Upon the ſtate of the evidence on both ſides, it was inſiſted for the Py 


py 
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that as the law ſtood before the ſtatute of frauds, publication of a will 

in eſſential part thereof; and, if 16, there was nothing in that ſtatute 

ake it away : and it was further infiſted, that, by the faid ſtatute, 
requiſite to a good and valid deviſe of lands was, that it ſhould be at- 

«d and ſubſcribed in the preſence of the deviſor by three or four credi- 
vineſſes, and that the words atteſted and ſubſcribed muſt import, that 

bould be publiſhed as a deviſe or will by the teſtator, in the preſence - 
the witneſſes. On the contrary, for the defendant it was contended, 

| neither before nor ſince the ſtatute, publication was neceſſary ; 

g further, ſuppoſing any ſuch publication was neceſſary, that the teſtator 

1 uſed words and done acts which amounted to a publication within the 
gg of the ſtatute, which had not directed or preſcribed any particu- 

form or manner in which ſuch publication ſhould be made; that the 

lors uſing theſe ſignificant words to all, the witneſſes when he called 

n up to the will, “tale notice, and thea ſigning both parts of his will, 

i then delivering both the parts thereof to the witneſſes to atteſt, di- 

bing them where to ſign their names, and to witneſs each part under 
common and uſual form of atteſtation, which the witneſſes did, was 
ſufficient execution and publication of his will; the words “ figned, 

ld, publiſhed, and declared, being all written in the teſtator's own 
d-vriting, and the witneſs P. ſwearing that both parts of the will lay 

n to the inſpection of all the witneſſes when they ſubſcribed their 

mes, and it appearing, by the evidence of P. and D., that both the 

ter witneſſes had declared that they had been atteſting W's will. And ra. 
 faid that this was a much ftronger caſe than that of Peate and Ougly. 

d Mr. Juſtice Denniſon was of opinion, that, if the witneſſes for the de- 

Kant were credited by the jury, this was a due execution within the 
Noe, and a ſufficient publication; and the jury found accordingly for 
defendant. But the plaintiff's counſel inſiſted that the point, whether 

ood publication or not, ſhould be reſerved for a caſe to be argued above. 
meyer, the matter was compromiſed on the defendant's remitting the 

po An illiterate man drew up himſelf, and wrote on two ſides of a ſheet Carleton v. 
paper, ſeveral deviſes and bequeſts, which he ſubſcribed ; but they ng ae: 
e neither ſigned or witneſſed. He afterwards added a memorandum, 5 
dcalled by the teſtator himſelf,) beginning at the end of the ſecond, or 
beginning of the third ſide of the ſame ſheet of paper, by which he 
Ipoſed of a part of his perſonal eſtate, but ſaid, that he did not mean 

y to difannul any part of his former deviſe or diſpotitions. This 
dorandum was ſubſcribed by him in the preſence of three witneſſes, and 
declared it to be his laſt will in their preſence, and he delivered it to 

fn, and deſired them to ſubſcribe and attelt it, which they did in his 
nce, and inthe preſence of one another. The court of King's Bench 


bel is to be a ſufficient publication of the original will to pals the real 

. 0 | 

;: oo. - Page 512 
; t) Lord Camden, ſpeaking of this caſe in the Attoruey General v. Dowuing, Ambi. 
ing © + ys, © In Hutton v. 


f Ca v. Simpſon, it is laid. that anne xing a codicil to a will, if it relates only 
it in! Ferlonal eſtate, will not operate as a republication: but | am o opinion, hat either the re- 
yp es, or that it is not law. Ihe . queſtion was not, Whether che codicil 

"abs ay rr of the will? but, Whether the enſe of the words, ler of the Hy, could be 
26 "apts e death of the teſtator's dauchter in his lifetime ? and the teſtator afterwards ma- 
* ub held, they could not; as in Stead v. Ber. ier, 2 Jon, 135.“ His lordſhip cheie- 
a opinion, that a will of lands would be republiſhed by à codicil that related whelly to 

+ Provided it was àteſted by three u itneſſes, grounding himiclf upon this, as Lord 
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_ infirument ; and makes them /o from that time. Lord 'Thurlowe therefore thought, that wer 
in caſes of perſonal eſtate, it amounts to republication. Coppin v. Fernyhough, 2 Br. Ch! 


* 


2a | or WILLS AND TESTAMENTS, 
Thurlowe obſerved, 4hat where the "FM Annexcs a codicil to his weill, he treats an 
teſtator ſpeaks of a codicil to be annexed to his will, he ſpeaks again of bis will, and at het 
296 

(55 It bar) Ambl. 93. S. C, i 

(59 J. S. by a will) 3 Br. P. C. 107. S. C. 4 


In the principal caſe, however, it is clear that Lord Macclesfield did not adhere to the ne 
laid down in Lord Lanſdown's caſe, becauſe the will was there (in the principal caſe) beld tol 
republiſhed without re- execution, and conſequently raul! have been republiſhed. notwithitandy 
the ſtatute of frauds, by implication. Per Lord Commiſſioner Eyre, 4 Br. Ch. Rep. g. 


Potter and So, one deviſed his manors to A. B, and C., and all his meſſuage 
3 lands, tenements, and hereditaments, in the county of——, or elſewher 
es. 437. in any part of England, ſubject to an annuity, to the uſe of P. for life, u 
mainder, Oc. and, afterwards, entered into an agreement for the purchal 
of lands; and then made two codicils, the latter of which was on a fh 
paper, and though not dated, was agreed to have been made about fy 
or five days before his death; and recited therein that, having in his vi 
appointed ſeveral limitations and remainders of his eſtate, ſome of wid 
were not agreeable to his preſent intent, he revoked ſo much as ſhi 
be found inconſiſtent with that codieil, ratifying and confirming the at 
parts which ſhould not interfere therewith, This paper was atteſted 
« ſigned, ſealed, and publiſhed, and declared by the teſtator, as a cod 
to his laſt will and teſtament.” It being contended, that the | 
codicil would not amount to a republication of the will as to the land 
newly purchaſed, the agreement reſpecting them not being to be came 
into execution until ſubſequent to the date thereof; the queſtion 
Whether the laſt codicil, which was ſubſequent to the time (tipulated f 
carrying the agreement into executign, was a republication of the will at 
theſe lands? And it was contended, that it could not be a republican 
becauſe it was not by way of indorſement, or annexed to the will, 
ſhewn that the will itſelf was at that time before the teſtator, But 
Jobn Strange, Maſter of the Rolls, was of opinion, that notwithlland 
theſe objections the latter codicil amounted to a republication becauſe 
was an expreſs declaration, that the reſt of his intent, vot inconlfi 
therewith, ſhould continue and be confirmed ; and his Honour ſaid, th 
it might be miſchievous to hold that no republication could be, bu! 
the teſtator's taking the will in his hands and republiſhing it by an inde 
ment on it, or annexing the codicil to the will itſelf ; the perſon inten 
ing to republiſh might be at a diſtance from the will itſelf, or might n 
have it in his power, by its being in cuſtady of another ; and the 
we might know the ſubſtance, though he could not repeat the pin 
culars, - ; | 
: And it was admitted by the counſel, in the caſe of Gilſon and Mc 
Ove v- that if there was, in a codicil, a general clauſe of confirmation of a | 
: 3 as if the teſtator therein ſay, © I confirm my will, this would makes 
493. & Pot» codicil amount to a republication ; becauſe it would be the lame 35 
terv. Potter, teſtator had republiſhed every deviſe in the will over again. And 
ſupra. . opinion was Lord Hardwicke. 4 41 
Doc ondem This point was alſo ſo decided in the caſe of Doe on the demiſe 0 . 
— v. againſt Davy, There D. by will, in 1767, after giving ſeveral ge 
avy, 
S 158, 


* 
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4+ the following reſiduary deviſe: © And, as to all the reſt and reſidue 
of my eſtate, of what nature, kind, and quality ſoever, I give, deviſe, 
ind bequeath the fame unto V. P., &c. according to the nature of the . 
ſeſpectire eſtates,” The teſtator then purchaſed ſome cuſtomary eſtates, 
i zherwards ſurrendered them to ſuch uſes, intents, and purpoſes as he 
ad by his laſt will and teſtament in writing thereof direct, limit, and 
vin, He then made a codicil, by which, reciting that he had, by 
b will, deviſed all his fee farm rents in manner therein mentioned, he 
led the fame to C. D. &c., and then proceeded as follows:“ I do 
hereby ratify and confirm all and every the gifts, deviſes, and bequeſts 
contained in my ſaid will, except what L have hereby altered. And I 
4o defire, that this preſent writing may be annexed to, accepted, and 
aken as 2 codicil to my will, to all intents and purpoſes.” And the 
ſton was, Whether the execution of the codicil, ſubſequent to the 
chaſe and ſurrender of the copyhold eſtates, amounted to ſuch a repub- 
non of the will. as to paſs them? In favour of the heir at law, an at- 
uin was made to diſtinguiſh this cafe from that of a deviſe of freehold, 
vu the ground that at the date of the will the teſtator had no copyhold 
kite, clearly then he had no intention to paſs any eſtate of copyhold to 
deriſee. Then he afterwards purchaſed the lands in queſtion, and 
nendered them to ſuch uſes as he ſhould declare by his laſt will, not to the 
u DECLARED or t be declared by his laſt will. He then made a codi- 
| by which he ratified and confirmed every gift in his will, except what 
had particularly altered by it. This then, it was ſaid, was a ratifica- 
n onl gk what he had before expreſsly given by his will. But the will 
tained no gift or deviſe of any copyho/d lands, nor did the codicil refer 
uy ; on the contrary, it was clear that the only object the teſtator had 
adding the codicil was, to make the particular alteration there mention- 
|; conſequently the copyhold lands were undiſpoſed of, and the heir 
kw was entitled to them by deſcent. Sed per curiam—The caſe of 
and Vernon is in point, that the cogicil, reciting that the teſtator 
| made his will, and ratifying and confirming it in the alterations 
rementioned, was a republication of the will, and both together 
le but one will, whereby the lands purchaſed after the will paſ- 


And Lord Hardzicke, in the above mentioned caſe of Gib/on and 2 
fert, thought that if the propoſition there admitted was law, then; aw. ods 
other words that amounted to a confirmation of a will would do as 493. 

words expreſsly confirming it. And, therefore, that the codicil 4 ra. 

de principal caſe reciting, chat whereas the teſtator had, by his lat 0 
will of ſuch a date, given and deviſed to his executors a ſum of money 

truſt for 4, and another in truſt for B. he revoked thoſe legacies, and 

ME ikeD that writing ſhould be a further part of his faid laſt will and 

eltament,” amounted to a republication to give the will operation upon 
„e purchaſed, under a ſweeping clauſe, “ as to all the reſt, 

due, and remainder of the teſtator's real and perſonal eſtate of what 

Wre and kind ſoever,” 2 his lordſhip ſaid, though there were not 

words, [ confirm my will, yet there were the words I Desi, Sc, 

Peet which and an actual confirmation there ſeemed very little diſtinc- 

— the caſe going off upon another ground, no judgment was given 


4. B. by will deviſed his real eſtates to certain uſes. Afterwards, by Jackſon v. 


1 Wconveyed them to the ſame uſes, until he married, and then Hurlock, 
| to mbl. 487. 


' 
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to new uſes, After the execution of the deed, but before marriage, « 
teſtator, by a codicil, atteſted by three witneſſes, and entitled, 4% 
„ evhich I direft and defire to be annexed,” and taken and confidered u # 
* of my laft will,” makes a farther diſpoſition. of a part of his perſon 
and impoſes a forfeiture on any perſon who ſhould diſturb his wife; 
the codicil he marries. Lord Northington was very clearly of opinion, th 
the codicil was a republication of the will, being declared to be pan df 
and annexed to it. | | 
Barnes v. . B., being ſeiſed and poſſeſſed of real and perſonal eſtate, made! 
Crow,4 Br. will duly atteſted to paſs real eſtates, and thereby gave and deviſed alli 
Cn. Rep. 2. meſſuages, fc. and all other his real eſtate ſituate at F. or elſewhere i 
| plaintiffs in truſt to' ſell, and diſpoſe of the money ariſing from the (ae 
the manner thereby directed: after making the will, the teſtator mag 
codicil thereto, bearing date the 5th Nowember 1785, not duly atteſted 
paſs real eſtates, by which he made ſome proviſions in conſequence of 
marriage of one of his daughters. After the making and publication 
his will and ſuch firſt codicil, he bought the equity of redemption of 
eſtate then in mortgage for a term of 500 years; and the fee, ſubjed 
the term, was afterwards conveyed to him. After this tranſaQon, 
made another codicil to his will, dated 27th O&ober 1788, whereby 
made ſome alterations in the ſtate of his affairs, and diſpoſed of a lal 
hold eſtate ; but the codicil did not mention the lands purchaſed fi 
the date of the will, and concluded thus: In witneſs whereof [ty 
«* faid teſtator W. B. have to this my writing contained in this and pan 
* the preceding ſheet of paper, which I declare to be a codicil to my 
„ laſt will and teſtament. and which is to be accepted and taken ug 
« thereof, ſet my hand, &:,” The execution of this laſt codicil vs 
teſted by three witneſſes. The firſt was begun, and partly written oo 0 
laſt ſheet of the teſtator's will, and was a continuation from the foot of 
ſaid will, and the ſecond codicil was begun, and partly written on the | 
ſheet of the firſt codicil, and was a continuation from the foot of the 
firſt codicil, and the will and codicils were annexed to each other by of 
the requeſt of the teſtator. It was determined, that the laſt codicil in l 
caſe amounted to a republication of the will, and added upon the after 
chaſed eſtate. ' Lord Commiſſioner Wilſon obſerved, that the teftatork 
ing, © I deſire the codicil ſhall be part of my will,” was equiralent uo f 
ing, © theyſhall be one inſtrument.” | 

Heylin v. F. J. being ſeiſed in fee of certain freehold lands called 4, 
Heylin, thereof ſituate in the county of E., and other part thereof in the cout 
Cowp. 130. of C., and being likewiſe [ciſed of certain other lands called B., þ 42 
_ freehold and partly copyhold, in the county of E., duly made and pd 
liſhed his laſt will, bearing date 13th March 1732, and thereby den 
all his meſſuages, lands, tenements, and hereditaments, as well be 
ag copyhold, ſituate, lying, and being in the counties of H., E., 1d ha 
or either of them, to his wife for life, and after her deceaſe o dun 
uſes: and deviſed all the reſt and reſidue of his real and perſonal eſtate 
his wife, her heirs, executors, and adminiſtrators, and appointed her | 40 
ſole executrix. The teſtator, at the time of making his will, | 
mortgagee out of poſſeſſion of three fifth-parts of certain copy bold pt ; 
holden of the manor of D. in the county of E., which be 
purchaſed, and was admitted to on 2zoth Ofober 1735» and in the * 
purchaſed one other fifth-part of the ſame premiſes : all of whicd . 
rendered thus: To the uſes, intents, and purpoles, declared * 1 vi 
5 declared in and by his laſt will and teſtament,” —lo the year 1/5, 
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Qed 5 legaey to be ſtruck out of bis will, and ſubſcribed the ſol. 


wing memorandum in the preſence of two witneſſes: © $ 3ſt 
1736. The gel, legacy to the poor of the pariſh of . ſcratched out 
out as above, was done in his preſence, and by his immediate order, he 
' having paid ĩt himſelf.” The teſtator died the following year, without 
coking or altering his will, or making any codicil theretg, except the 
icil or teſtamentary declaration above mentioned. On A queſtion ſent 
ut of Chancery, Whether the copyhold lands to which the teſtator was 
initted the zoth of Ofober 47 35, and which he ſurrendered to the uſe 
his will, were ſubje& to any of the uſes mentioned in his will of the 
zh March 1732? The court of King's Bench certified, that the ſur- 


ll ider did by expreſs reference to the uſes declared by the will, adopt 
Nact d apply the words of the will to theſe copyhold lands, as if the teſtator 
1 { been ſeiſed thereof at the time of making his will; and therefore they 


ere ſubje& to the uſes to which all the teſtator's copyhold lands in the 
wunty of E. were deviſed by his will. Lord Mangſields words in de- 
ering the opinion of the court deſerve attention : * The ſtating the na- 


ture of a republication will go a great way in the conſtruction of this ſur- 


render, When a man republiſhes his will, the effect is, that the terms 


ud words of the will ſhould be conſtrued to ſpeak with regard to the 


property he is ſeiſed of at the date of the republication, juſt the ſame 
x if he had had ſuch additional property at the time of making his will. 
Therefore, if one deviſes lands by the name of B., C., and D., and 
purchaſes new lands, and republiſhes his will, the republication does 
bot concern ſuch new lands, becauſe the will ſpeaks only of the parti- 


*Z cular lands B., C., and D. But, if the teſtator in his will ſays, I 
7 tre all my real eſtate, a republication will affect ſuch newly purchaſed 
2 lands, becauſe it is then the ſame ad if the teſtator had made a new will. 


Apply this rule to the caſe of a ſurrender, and J am of opinion that the 
lurrenderor may expreſs himſelf ſo as to make it relate ro a will actually 
made: and that the copyhold lands ſo ſurrendered will paſs by it. Sup- 
poſe a tellator ſeiſed of copyhold lands makes his will without a ſur- 
render, if he afterwards ſurrender them to the uſe of his will, ſuch ſur- 
reader will clearly make his will good, and is effectual to paſs them: 
becauſe it only obviates the mode and form of conveyance. What has 
the teſtator done here ? having made his will and declared his lands to 
iſez, he ſurrenders his newly-purchaſed copyhold lands to the uſes, 
ments. and purpoſes declared or to be declared in his will: it is 
preciſely the ſame thing as if he bad ſaid, —* And whereas I have made 
vill ſo and fo, and deviſed all my eſtate to J. $ to ſuch and ſuch 
tes, | mean theſe newly-purchaſed lands ſhould paſs to the fame uſes.” 
| cannot poſfibly make a doubt as to the conſtruction: and there 
ms no occaſion, to {irike out the legacy of 5ol., unleſs he intended 
ni part of his will ſhould be cancelled, and the reft 


| I war) 5 Br. P. C. 45. 8. C. 


Page 513 


as 3. What ſhall be ſufficient Proof of a Will. 

h bes 1 doctrine above ſtated applies only to a will of perſonal eſtate 3 Ole v. 

ot to 2 bill be brought to eſtabliſh a will of real eſtate againſt an heir, all _ - 
2 mineſſes, if living, muſt be examined as to the ſanity of the teſtator. ri ct” s 


Vor. VII will 2 


T. lu rule is ſo ſirialy inſiſted upon by courts of cquity (a), that they Atkinſon, 
Z 


Ver. 454. 
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_ zicularly by former excluded perſons from being wirneſſes, as if a man were attaii 
his credib;. df treaſon, or convicted of perjury or forgery, or any other matter d 


s © 


Townſhend Will not diſpenſe with it, though the heir at law, by his anſwer, fie, « 
v. Ives, bo believes the will to have been duly made, Ve. uy 
1-Wilſ. 216. Potter v. Potter, 1 Vez. 274. The diſcovery of the inſanity of the tefal 
occaſioned the ſetting aſide of a will, even after 20 years poſſeſſion under it, and that too wn 
& purchaſer. Squire v. Perſhall, 8 Vin Abr. 159. pl. 13. Re | 


Hilliard v. It has been a confiderable queſtion, who thoſe witneſſes were tha 
We . deſcribed in the act by the word “ credible,” as will appear from the f 
o c © lowing caſes: T. I., ſeiſed of hereditaments in fee, made his vil, ; 

3 thereby deviſed the fame to W. H. and his heirs, and ſigned, ſealed, 

510. 1 Ld, publiſhed the will in the preſence of three witneſſes, who ſubſcribed 

Raym. 505. Tame. One of the witneſſes was IF. H. the deviſee. It was objeds 

ag K. that this deviſe was void, W. H. not being. a credible witneſſes then 

an6. 3- under the ſtatute of frauds. On the part of the deviſee it was contend 

Carth. 514. that the will was good notwithſtanding the ſtatute, for the deviſee wa 

Nota. In the man of indiſputable credit: that, though he could nor be ſworn upa 

ee trial, yet it could not be ſaid but that there were three witneſſes tol 

miſ-ftateg Will, and that the will had been well proved by the other two wiweſt 

In ſeveral that there was a difference between a matter which went to the credit 


points; par- a witneſs's teſtimony, and a matter which went in bar of it; that 
ſtating that 


lity at ſign- Faint ; but that, where there was only an intereſt which barred hin f 
ing depend- being a witneſs, but did not touch his credit, it was otherwiſe: that 
ed upon his intent of the act was to prevent perjuries ; but this could not be mi 
ae in the miſchief of the ſtatute; becauſe the deviſee, being a witneſs, ca 
out ſiating Pot be ſworn and examined upon it; and therefore the caſe was out of 
whythelat- ſtatute. — 2 
ter, wiz. the h ; | 
competency at law was the criterion of the former, vis. the credibility at ſiguing; nameh,! 
no perſon who would be incompetent to prove a will on a trial could be credible to atteſt i q; 
the execution. And alſo by narrewing his concluſion to the very caſe before him, by 6 
„the will was void gzoad the deviſe, and, as to the deviſe ;*? from whence it is natur- to i 
that it might have been good as to any other deviſe. Whereas, if he bad Rated the gener 
prion or principle, the reader could not have been miſſed. The reaſon why the cophak 
id en that deviſe. is that, in fact, all the reſt of the will relates to perſonalty, reſpetting 
the will was clewly good. | 


But it was argued on the other ſide, and ſo held by the court, that 
will was not executed according to the ſtatute of frauds; for that 2 
wha could not be a witneſs, which was the plaintiff's caſe, could un 
4 credible witneſs :-that the intent of the act was to prevent frauds 
as. perjuries ; which intent would be evaded if the deviſee ſhould be 
mitted to be a witneſs, for he, being a party intereſted, migh U 
induced to uſe fraud; and it was Lad. that the ſtatute pp 
three witneſſes, c., to the end that the tranſaction might be 10 
a ſolemn and notorious manner, that they might ſee that the devilor, 

ing infirm as well in underſtanding as in body, as all men gen 
extremis were, did not ſuffer any impoſition z but that, if per-ons we 
not give evidence of their subscription ſhould be admitted to be credible 
nefles, it was to admit ſo many dead letters to be witneſſes, which cb 
evaded the intention of the act; and upon this point judgment 1 


againſt the devilce, 


(69 Where), 2 Str. 1263. 8. C. This cauſe was afterwards carried on appeal to the | | 
quer-chamber where there was a difference of opinion among the judges; but the pam 
pounding it, it was never detetmined, 1 Vez, 504. 
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On 2 bill for eſtabliſhment of a will in the caſe of an infant, the ob- ber v. 35 
jection taken was, that it appeared, on examination on the interrogatories, | jo. 77 
that one of the witneſſes to the will was a creditor for a bill of fees and * L 9 
diſburſements, and had not releaſed. It was inſiſted, that, on an account 24 
aken, he would be found not to be a creditor. The Lord Chancellour | 
ſent it to the Maſter, to enquire whether he was ſo : then it was objected, 

that the condition of the witneſs, as was determined in the caſe of Anſley 


oi 
and Vowſing, muſt be taken to be at the time of atteſtation ; and that if « A 1 
of 
1 


nierelted then, he could not be a good witneſs, It was anſwered, that, 
if that doctrine prevailed, it would overturn many wills, for ſervants were 
often made witneſſes, who generally had legacies given them. But, on Price v. 
the Maſter's ſpecial report, it appeared, that the witneſs to the will, at * Bj 
the time of the ſecond examination, was not a creditor of the teſtator; 314% ll 


* und it not appearing, at the time of atteſtation, that he was, Lord Hard- 1 
* wicke ſaid, he would not enter into a minute inquiry whether he was or Fi 
_ot, #1 
* But, notwithſtanding this ſtatute, the queſtion reſpecting the credibility Wyndham 8 
p = . . v. Chet» 1 If 
red of witneſſes was again brought under conſideration in the court of King's A ier. Wb 
hat Bench on a ſpecial verdict, in the caſe of Wyndham and Chetwynd. In 40. N 
ll at caſe, V. C. being ſeiſed of lands, Cc. made his will and a codicil WE. 
wo dereto, bearing dating 14th May 1750; and after deviſing certain parts 9 
n i tereof in the will, charged the reſidue of his real and perſonal eſtates 1 5 
w nth the payment of all his juſt debts, legacies, and incumbrances. The . 
il 20d codicil were duly executed in the preſence of, and ſubſcribed _ Wu 
„ col. S., R. B., and I H. —S. S. and J. H. were attornies at law, and 1 
un been employed by /. C. in or about the year 1747 to ſolicit a private i 


& of parliament, and charged bim as debtor in their books for the fees 
d expences of ſoliciting thereof, the ſum of 318/.,, and the charge con- 
inved ſo until and after the death of V/. C. Some time after which S. &. 
id R. B. delivered a bill for paſſing this act to the truſtees appointed in the 
d for the purpoſes therein mentioned: there wasa clauſe in the 
A for payment of the e+pences attending the ſame, and before the ex- 
.mplak Munation of F. S. and R. B. as witneſſes on this ejectment, there was 
ewed from the truſtces the ſum of 3@2l. . 83d., and the truſtees 
ere willing to have paid the remainder of the demand, if it had not been 
If 2 miſcalculation. There was likewiſe a current account open and ſub. 
ling between F. S., R. B, and V. C. for other bulineſs, on the ba- 
ce of which account, if ſlated at that time, S. F. and R. B. were in- 
ted to W, C. 138“. 145. 10d, Allo, at the death of V. C. there was 
and owing from him to J. H. the other ſubſcribing witneſs, who was 


wy | 8 2pothecary, 18/ 5. 5d., 111. whereof were due on the 25th December 43 
* 9. on ſimple contract; V. C. dieth on 17th May 1750. There were 4 
wy gages upon I, C.'s eſtates at the time of his ſigning the ſaid will and 4 
** pail, and of his death, to the amount of 24,0000. And at the time 1 | 
x his death he owed 1600. upon bond, and 2874/. upon ſimple contrad. 30 
ul 3 perſonal eltate then amounted to i3.972/., and was ſufficient to pay 41 l 
adde the limple contract and bond debts. The eſtates in mortgage were of 17 i. 
wy | * value to diſcharge the incumbrances thereupon. The executor 1 . 
| 0. paid J. H., one of the witneſſes, the ſum of 18/ 5s. 5d. after 55 
0 death and before his examination in the cauſe. Upon theſe facts 1 
queſtion was, Whether theſe paper-writings, or either of them, were "A | ] 
the bs way not duly executed, ſo as to paſs lands ? This depended upon two bs 
parts Ns; firſt, Whether the facts, as ſtated, did make these intereſted 1 
weſſes, and render them not credible ? Secondly, if fo, Whether the | j | 
222 ſabſequeat * 
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| ie ſubſequent circumſtances did not remove the objection, and re.eſtzbiih 
their credibility ? On the firſt it was argyed for the deviſee, tha theb 

- witneſſes were no legatees, and derived nothing from the gift or bounty o 

the teſtator ; that they were juſtly entitled to payment of their dey, 

though no will had ever been made; that the perſonal aſſets were th 

proper fund for them to reſort to, and that it was ſufficient to pay they 
demands, therefore they were not intereſted in the charge on the re 

eſtate. On the ſecond, it was contended that they were competent yi. 

neſſes at the time of the examination, their. debts being then diſchar 

8 That the word credible in the ſtatute 29 Car. 2. c. 3. was an ambiguoy 
expreſſion, and capable of many ſenſes, but there ſeemed to be a pat 
liamentary expoſition thereof in the ſtatute of the 4th and th Anne, c 16 

914. whereby three witneſſes were required to authenticate a nuncupatin 

will, and it was declared, that ſuch as were good witneſſes in tick 

at common law, ſhould be deemed good witneſſes to eſtabliſh a nm. 

cupative will. Now allowing the ſame expoſition to take place on the 

2 ſtatute of frauds, then, as theſe witneſſes would be unexceptionable on:! 
| trial at law in reſpe of intereſt, ſo they would be competent, and, thers 

| fore, credible witneſſes to the preſent deviſe. On the other fide, it u 
argued for the heir at law, that, at the time of the atteſtation, the vi 

nneſſes were intereſted, and therefore incompetent ; and that then, and not 
the time of examination, was the proper time of inſpecting their credibility, 
| elſe it would open greater opportunities of fraud and perjury than eriſted 
before the act; that it would be ſetting up witneſſes to hire, and would 
| put the validity of a will in the power of the witneſſes, by releaſing or notre 
= leaſing their intereſt. That if a witneſs was unexceptionable at the time ofa 
| | teſtation, and afterwards became infamous or inſane, the will was neverthelel 
a good will, which proved that his condition at the time of atteſtation 1 

| alone to be regarded; that the word credible meant ſomething more t! 
| competent; that the Jaw required competency before, and it was not 
| be imagined that the learned compiler of this ſtatute, Lord Hale, would 
put in a word that at beſt was ſuperfluous ; that in the ſtatute of the 10 

Car. 2. againſt deer-ſtealing, and in all the game. laws, the expreſhon« 

| . credible witneſſes was uſed, which had always been underſtood to mea 
| more than competent, and to give the juſtices a diſcretion, whether theſ 
| would convict upon ſuch teſtimony or not, though the witneſs 
in law, ſtrictly admiſſible; and the caſes of Hilliard and Fennmg!, a 

Anſtey and Doauſing, were cited. After the court had taken ſome time 

conſider of it, they all agreed, that the will was duly atteſted by three er 

* In a ſubſe- Gible witneſſes. And Lord Mansfield “ delivered a very elaborate ju 
quent caſe, ment, in which he took occaſion to enter very fully into the diſcuſſoo 
3 the meaning of the word © credible” in the ſtatute of frauds; which bi 
Mansfield, lordſhip conſidered as capable of being conferred on an intereſted wins 


previous to by payment or a releaſe. 
his deliver- ; 
ing his opinion in the laſt mentioned caſe, declared, that it was bis „s, and he was fr 
anſwerable ſor all its errors; the judpmen: of the cut being general, th t they held the wild 
executed according to the ſtature. Lord Camden arg in Doe v. Kerſey, infrs., 


Doton dem. John Knott, by a paper-writing purporting to be his will, deriſed 


F —— real eſtates to his wife for life, and after the deceaſe of his wife dey 


4 Burn's certain hereditaments, therein particularly deſcribed, to maler an 7 
keel, L. 88. ſucceſſors for ever, upon truſt to apply the rents and Fin cheer” | 
poor people within the lordſhip of Maulſmeaburs as he cherein names 


- twdigent orphaus under ten years of age, unable to labour, po" — 


i 
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ple utterly paſt labour, poor impotent people lame or blind and who 
uld not labour; and to put out the cbildren of ſuch poor people as 


e, eicher ſons or daughters, apprentices as ſoon as they were fit for it. 
by, is paper-writing was ſigned, ſealed, and | publiſhed by the ſaid Jahn 
the tt, in the preſence of Henry Holme, Robert Burra, and John Mitchell, 
her 


//r: Purrg were two of the truſtees above named, and they, and alſo 
bell, the other ſubſcribing witneſs, were, at the time of atteſting, 
long a'terwards, ſeiſed in fee ſimple of lands, Ofc. within the lordſhip 
| ownſhip of Maulſmeaburn aforeſaid, and during the time aforeſaid 
: poſſeſſed of and occupied the ſame, and inhabited within the lordſhip ; 
: lord(hip of Mauiſmeaburn was a large diſtrict, and maintained its own 
„ aud the witneſſes to the will were chargeable and taxable, and were 
wlly charged, aſſeſſed, taxed, and paid towards the poor, and all 
i r taxes of the ſaid lordſhips. It appeared that Henry Holme and 
bei Burra bad, previous to the time of the trial, releaſed all their in- 
x under the ſaid paper-writing, purporting to be the will of the ſaid 
n Knott, to the other truſtees therein named; and alſo that they, and 
bn Mitchel! the other witneſs, had ſeverally conveyed away and diſ- 
ed of all their reſpeCtive eſtates and intereſt lying in the within lordſhip 
{ townſhip of Maulsmeaburn before the trial. And the queſtion was, 


e Vit 
nd not 
ibilty, 
a Yr paſs the hereditaments in manner abovementioned ? which de- 
(ded upon the queſtion, Whether the releaſe and diſpoſition of their 
hedive eſtates and intereſts had reſtored the credit of the witneſſes ? 
if not, it muſt fall to the ground, as the objection to it was not cured 
the act of the 25 George 2. And it was held by Clive, Bathurſt, and 
id, againſt the opinion of Pratt, Chief Juſtice, that a witneſs, incom- 
ent at the time of atteſtation, might purge himſelf afterwards either by 
aſe or payment, and become competent by the rule of rule. But the 
1 ſe was afterwards, to avoid any further litigation, adjuſted by agree - 
he 13 „ and the parties divided the eſtate between them 


oſeribed the ſame in the preſence of the deviſor. Henry Holme and 2 


ther this paper writing, purporting to be the will of John Knott, was bid- 
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Put a legatee may be a witneſs agaioſt a will; for the reafon why a Oxendon v. 


her th re is not x witneſs for a will being, becaufe he is preſumed to be par- Penrice, 


gt, a lence, 

. 1 \nd if it ſtand indifferent to the witneſſes, whether the will, under 
| i „ey are legatees and to which they are witneſſes, be valid or not; 
s 5 Vitnelies, though legatees, are credible. 


1 1 pecuniary legacies; all three releaſed the 2nd of February 1746. 
ie will & teltator had alſo made a former will on the 2oth of December 17443 

ed by three ditintereſted perſons, under which the three ſubſcribin 

ay penies to the will of 1746 would have had the ſame legacies. A bil 
Jen 5 droupht in Chancery to have the latter will eſtabliſhed. It was con- 
ife d W mw that notwithſtanding the will of 1744, (which the teſtator had re- 
s and d, u he thought, effectually, and might probably have cancelled,) 
reof to v2 denefit to the wirneſſes, at the time of subscribing, to have a legacy 


med, Kite latter will, But the Lord Chancellour was clearly of opinion, 
| that 


in ſwearing for his own intereſt ; it follows that a legatee, when he 3 
againſt a will, ſwears againſt his intereſt, and ſo is the ſtrongeſt 


bus, a deviſee died on the 10th of February 1746, having made a LordAileſ- 
* . dated 15th of May 1746, of his whole eſtate real and perſonal, burg 7 wg 
ped vith debts and legacies ; the three ſubſcribing witneſſes, as being pony 1 855 
bis ſervice at his death, had legacies; one 30l. a- year for life, the two ©” 
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* annuities, the intereſt thereof to accumulate until foe ſball attam twenty-one, and iben the u 


the court were he und to declare the legatces entitled to the'things as deſcribed, viz. 


of Fool. joint intereſt in the annuities, yet it was a ſufficient one of 500!. ſtock in the long 


neſſes atteſted, although thoſe two had denied that they did fo. And in the principal caſe, a1 


xuilies, the intereſt thereof to accumulate, until ſpe attaing trventy-ong, and then the wheleto bt! 
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that theſe were good witneſſes ; for, at the death of the teftator, i 

indifferent to them which will prevailed; and his lordſhip declared i 
will of the 15th of May 1746 to be well proved, eſtabliſhed it, u 
creed the truſt. 


+ iow „ The queſtion, on a ſpecial_caſe reſerved at the aſſizes, was, W 


| 2 perſon who before the time of atteſtation had been indicted, tied ] 
Eccl. Law. convicted for ſtealing a ſheep, and was found guilty to the vale oft 
22 pence, and had judgment of whipping, was a ſufficient witneſs wit 
28G. 1. the ſtatute ?—The whole court of Common Pleas were clearly of pin 
_— three arguments at the bar, that he was not a competent w 

neſs. 


Hudſon's The atteſting wineſſes may, upon examination, deny the facts, vit 


3 upon the face of the inſtrument, they are preſumęd to have atcly 
Badmerino, But in this caſe, the deviſee may produce evidence to contradict the 
2 Str. 1096. teſtimony. i | RE 

Lowe v. | 


Jolliffe, 1 Bl. Rep. 365. Where, on an <jetment broueht upon a will, a woman ha 
againſt her own arteſtation, Yates, J. ſaid, that ſhe ought not to have been admitted to guet 
evidence. And Lord Mansfield obſerved, that this would not invalidate the will; for tat 
were caſes where one witneſs had ſupported a will by (wearing that which the other two wi 


trial was granted, the verdict having been given againſt the deviſee appatentl this gre 
Goodtitle v. Clayton, 4 Burr. 2224. 8 2 * e 
age 515 
(68 Witnefſes) So, Mallabar v. Mallabar, Ca. temp. Talb. 79. 


"4 () How Mills ſhall be conſtrued. 
age 521 


(3 That) 2 Vez. 277.8. C. by the name of Boon v. Coenforth, 


3 A having) 1 Vez. 189. & Ambl. 587. 8. C. by the name of Parſons v. Lance. 
age 522 | 

(12 That though) 2P. Wms. 137. 1 Vez. 237. 1 Atk. 41. 2 Vez 216. 1 f. Vas 
P. Wms. 142. Ambl. 175. 3 Ve. jun. 143 Parol averments are admitted to aid the ei; 
tion of a written will, not only where there is an ambiguity as to the perſon, or 35 to the 
ject- matter deviſed, but alſo where words of equivocal import are uſed expreflive of the quail 
of intereſt, or extent of the ſuhject matter of the deviſe, Thus, a teltatrix, by her wil, 
the following bequeſts: I give te M. P. the ſum of gool. flock in long annuiticr. | f 
M. H. the ſum of $00l flock in long annuities; l alſo give unto Miſs J. B the ſum of 200]. ft 


&« trahsferred; #9 ber by my executors. Alſo, I give unte Miſe H. D. the ſum of 1 ool. l in toy 


« ferred to ber by my execrtor5—And all the reſt and reſidue. of my eftate and eſſccls, both real 
« perſonal, whatſoever and wheteſoever, I give, deviſe, and bequeath the ſame, and 31 
« every part thereof, unto my ſaid two nephews M. F. and 7. F. their heirs, executors, ® 
« ſtrators, and aſſigns for ever It tut ned out that the teſtatrix had only 129/. a ye ank 
nuities. And the queſtion was, Whether the legatees ſhould haye the reſpective ſums 9 
them raiſed by ſale of ſo much of the ſtock as would product the ſame; or whether they 
entitled under the will to 2nnuities of the ſums re ſpectively given them, and con ſeqvenihj 
vide the 120l a year between them, leaving nothing to the reliduary legatees? And this ehe 
ed upon the queſtion, Whether, in this cate. the court could let in averments of the ſtate 
teſtatiix's property at the time of her deccaſe? Upon the brlt hearing of the cauſe, Low! 
lowe was of opinion, that parol evidence could not be admitted; becauſe, the teflatrix © 
uſed words ſo near thoſe a man of buſineſs would wake uſe of to diſpoſe of ſo much per 


But on a rehearing of the cauſe, his lordſhip changed bis.opinian. He fajd be bould bare 
that, had the will ſtood clear of all other criticiſms, although it were not an accurate de" 


ties; at the ſame time, it was impoſſible not to obſerve that the expreſſion © the ſum d 
was going out of the way. But accurate phraſes were not called for; and if the words we. 


5 


* * 
expreſs the intention ot the deſtatrin, that was ſufficient, and if it hag flood by itſelf, it was 
£:ient to ſbe w what the words meant © an annual ſum of 5col,” The difficulty occurring was 
b. that (he had been ſpeaking of a ſum of Soo, which expreſſion, if ſtanding alone, ought not 
de interpreted by any other context, but muſt take irs uvhole complexion from the word flock: 
il it ſtood with the context to admit of any other conſtruction upon it, he muſt conſider what 
eftacrix meant hy the whole of the words ** the ſum of 500 We.“ andthe additional words 
the intereſt thereof to accumulate.” According to the natural ſenſe of the words * ſam of 5001. 
given to A. at twenty-one, and the intereſt thereof to accumulate,” he muſt ſuppoſe the. firſt ſum o 
the prineipil form, and the fecond the intereſt of the principal ſum. It had been contended that 
word ** flock” in the annuities could not mean the annuity ; becauſe it would extend to the 
,, which were annuities, but there the ſtock was denominative of the capital fums ; others 
be as to the long annuities, they were denominated ſo by the annuity ; and the circumſtance 
heir de ing both annnities made it very. probable, that if a perſon were to ſpeak of it as a groſs 
n. be would ſpeak of the ſtock, and not of the annnity merely. So far practice might warrant, 
at if the words had ended with annuities, without ſpeaking of intereſt, there would have been 
\necefli.y ſox evidence to have controuled them: but the ſecond part of the ſentence, and 


the ſtock itſelf. The term intereſt was not a proper phraſe, but this was not a groſſer inac- 
er than thoſe in the reſt of the will: the word transferred had been relied on as a technical 
ie, but it weighed nothing, becauſe the thing to be bequeathed was not the ſtock, but the 
duce of the ſlock together with the Rock ittelt. The intereſt, which was the growing pro- 
of the legacy ſhe meant to give, was" to be laid out in order to accumulate, ſhe muſt have 
tha! he ant by the word annuity ſomething. There was no doubt if the word /fock had been left out, 
the meaning would be that the fum of 5000 wa, ts be diſprſ d of in long onnuitier, and-to make a 
ce, and that produce to accumulate until the legatee ſhould attain twenty-one; This bein 
doubttul interpretation upon the face of the will, the queilion areſe, Whether the ſlate o 
ellatrix's fortune was no* applicable to the conſtruction of the will? It appeared by fome 
er pants of the will, that ſhe was extremely anxious to make an ample proviſion for the fami- 
of the Finereaus ; conſidering then the ſituation of her fortune, it was perfectly inconſiſtent to 
, that ſhe could mean to give fen times mere than ſbe <vas worth in legacies. His lordſhip's opi- 
a therefore was, that the judgment muſt be reverſed, and that he could let in the cridence of 
valve of the eſtate, not to controul the bequeſls which the teſtatrix had made in words them» 
es diſtinct, nor to contioul a bequeſt which ſhe had made of a ſubject which ſhe had accurately 
nbed , bur, becauſe the words the had uſed in the defcriptien were, upon the whole of the 
text, uncertain 2wb-ther. fbe intendad it as the intereſt of the groſs ſum-to accumulate, of 500l. per an- 
. The peculiarity of this will furniſhed ſufficient doubt to warrant the admiſſion of collateral 
lence to explain it, and, if ſoy the ſtatement of the teltatrix's fortune, was applicable. to the 
pole of ſuch an explanation. Fonetreau v. Pointz, 1 Br. Ch. Rep. 472. 
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& where) 2 Atk. 593. and 2 Vez. 418. S. C. Note; in this caſe there were two leaſes, 
to the diſpoſition of one of them the ChanceNour beid, that the will remained valid, be- 
& the leaſe was incomplete at. the te ſtator s death, for although he had furregdered and ac- 
da new leaſe, yet it was not ſcaled with the coll: ge ſeal, till after his death. 


Ateftatrix deviſed all her lands, tenements, and bereditaments at V. Rudſtonev 
Fortfbirs, and all her tithes and eccleſiaſtical dues out of V. aforeſaid, 88 
any other town or places near the fame. At the time of making the 4 
l. the was poſſeſſed of a leaſe of theſe tithes under the archbiſhop of : 


ent 
hi 4 After making the will the furrendered this leaſe, and took a new 
he fee + of which ſhe was poſſeſſed at the time of her death. The queſtion 
e. Lows „ Whether the renewal was a tevocation of the will? And the court 
latin! I f 3 : 
— po - that it was; for there is no real diſtinction between the words all my 
is. W. and the words. all my leaſe or intereſt in my leaſe at W. ; becaule 


d have 
rate d 
che loo 
e ſum d 


Ads wet 


u mult refer to the intereſt ſhe had at the time of making the will. 
© that intereſt did not remain at the death of the teſtattix ; for, by the 
Racer, ſhe ſo far altered her intereſt, that what were her tithes under 
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n:erelt thereof to accumulate, raiſed a doubt whether e meant a ſum as produeing intereſt, | 
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Rep. 261. Jogether with the tithes of all ſorts thereof. The rectory of 'W. wa 


Powell on 


ww b e Wicht leafe at making the will, could not be conſidered, under the ſoot ef 
Aulaauſe, as being the ſame at the time of her death; bur ſhe acquired a6 
| eſtate in them, to commence at and run out to a different period of 


I. muſt then be conſidered, that the teſtatrix acquired a new interef of | 
3 ſequent to the will, and, conſequently, ſuch an intereſt as would un hin 


4 . bythe words uſed. 
Hone v. Again, F. by bis will, among other deviſes, gave and deviſed um 
1 Br. Ch. be perpetual advowſon and diſpoſal of the living or redtory of W. for 


wt by the teſtator by leaſe from New College, Oxford, for the term of 
144 ++. . years. After the will made, the teſlator ſurregdered up that leaſe, 
0 took à new leaſe from the college for ten years more, and was poſſeſel 
the rectory, by virtue of that leaſe, at the time of his deceaſe. Ad 
queſtion was, Whether the deviſe of the advowſon was revoked by 
7 ſurrender and renewal? And it was held, that the ſurrender and nue 
were a revocation. | 
Og It is neceſſary here to obſerve, on theſe caſes of revocations of vo 
= "che reſpecting leaſes by ſubſequent ſurrender and renewal of the leaſe, that 
and Cooke, turn merely on the penning of the will, viz. whether the words arch 
Salk. 237. cient to paſs the ſubſequent renewed intereſt, and not on any inabiliy 
1 P. Wms. point of law to give by will an after-taken leaſe ; and therefore, if 
V eaſe be diſpoſed of by will by a proper form of words, it will paßt 
4 Atk. 599. with ſtanding any ſubſequent renewal. As, if a teſtator gire * al 
3AtK..177.* eſtate, right, and intereſt he ſhall have to come in ſuch leaſe at 
70 « time of his death:“ ſuch right of renewal will paſs by a general 
of the reſidue ; or by a deviſe of the leaſe together with a right ofrene 
And in the latter caſe, if the deviſor do nothing, the expiration ofthe 
term will not bar the deviſee ; becauſe the deviſe carries the right ofrene 
170 al as well as the leaſe itſelf. a 
Sterling vy. Upon this principle Lord Hardebicle held, in the caſe of Sterlay . 
Lydiard, ſiard, that where the teſtator clear y meant to diſpoſe of his whole þ 
3 Atk. I99. a | 
ſonal eſtate, a renewal of a leaſe, after the will made, was no revoc 
| of it. In the caſe alluded to, the teſtator deviſed in the following n 
ver, iz. As to all and fingular my leafebold eflate, goods, ci 
and perſonal eſtate whatſoever, I give the ſame to my daughter 4 
and if ſhe died without iſſue living, then he limited it over in tber 
„manner to B. In the reſiduary clauſe the teſtator repeated the Wl 
4 all and fingular, &c.” After making this will, he renewed a leaf 
tze dean and chapter of Windſor, And on the queſtion, Whether tit 
newal was a revocation of the will as to the leaſe? Lord Ha dit 
there was no doubt but the leaſehold eſtate paſſed, by the will Ihe 
here was not a ſpecifick legacy. It was nothing like it. The cl 
only an enumeration of the ſeveral particulars of the teſlatgr' pe 


* 


: tate, but the deviſe was 1 of the whole. F T? 
ones Again, C. in right of a prebend, in 1714, demiſed certain eta 4 


indenture to one of his children for twenty-one years, and 

3 Ark, 74 ſurrender was yearly made thereof, and a — leaſe granted by 6. 4 
leſſee always executed a declaration of truſt, declaring that his or ber x 
was made uſe of in ſuch leaſe, in truſt for the father for ſo a 
as he ſhould live of the term, and then for ſuch perſon or per q 
' ſhould by deed or will appoint; and in default thereof, to and among 
children equally. In January 1735, C. made his will, and, aker b 
ſereral legacies, bequeathed to his fon T. all the 75 of bir good: 


* 
ä 
» — 
2 ep 5 
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lu, whether real or perſonal, in poſſe ſon ond reverſion, and made bim av 


4 
ecutor, And then came this ſupplemental clauſe; © [tem, It is my 1 
nind and will, that T. ſhall have the diſpoſal of the leaſe of my prebend 1 1 
of made to my daughter S., and that he ſhall receive to 4 1 
himſelf all the profits and advantages ariſing from it.” Afterwards, in | 
beuft 1739, 2 ſurrender and new leaſe was made to S., and a declaration * jo | 
alt delivered as before-mentioned. Then C. died; and Lord Hard. | 1 4 4 
fle, upon that part of the caſe which related to the operation and extent 1 
the words in the will, ſaid that the queſtion was, Whether the benefit 33 © 
the renewed leaſe in 1739 paſſed to T. by the will of 1735 ? which H 
ended upon the queſtion, Whether the will of 1735 was ſufficient to | 
not only the truſt of the leaſe then in being, but alſo the benefit of 
ſubſequent renewals? And he took the conſtruction of this clauſe in 
extenſive a manner, as if the teſtator had particularly recited and re- 
ed the leaſe and declaration of truſt, and given it to his ſon ; the effect 1 
which would have been to have given him the whole truſt, not the truſt bz 
the then exiſting term only, but alſo all the renewals ; and therefore | 
tended to all future leaſes as well as thoſe in being. The word advanta- 4 
vas undoubtedly ſufficient to take in all the advantages and benefits be- NY | 
i 
1 


ging to the truſt, It comprized not only the profits but the renewals, 

ich were conſequential.” The words of the will were very ſufficient to 33 

dot only the truſt and beneficial intereſt then ſubſiſting, but alſo the TY 

newed leaſe. $ 4 x 
9 Page 524 

% It vas) For caſes on this point ſee vol. 3. tit. Legacies (O). | 

Ateſtator, (a ho had for two months together frequently declared him- Bibb v. 

Bf diſcontented with his will.) being one day in bed near the fre, or- hog wn: 

red M. V., who attended him, to fetch his will, which ſhe did; and 2 wy 

ivered it to him, it being then whole, only ſomewhat. eraſed. | He 


* ned it, looked at it, then gave it ſomething of a rip with his hands, 
* d ſo tore it as almoſt to tear a bit off, then rumpled it together, and 
E it oo the fire, but it fell off. It mult, ſoon have been burnt, had 
hy * NM. V. taken it up. which ſhe did, and put it in her ek: The 

plator did not ſee her take it up, but ſeemed to have ſome ſuſpicion of it, 


be akked her what ſhe was at; to which ihe made little of no anſwer. 
he teſtator at ſeveral times afterwards ſaid, that was not and ſhould not 


his will, and bid her deſtroy it. She ſaid at firſt, So I will, when 
bu bu have made another ;” but afterwards, upon his repeated inquiries, ſhe 
a: d bim that ſhe had deſtroyed it, though in fact it was never deſtroyed ; 
pe ſhe believed he imagined it was deltroyed. She aſked him who his 
use 


ate would go to when the will was burnt ? he anſwered, to his filter and 
r children, He afterwards told a perſon that he had deſtroyed bis will. 
bd ſhould make no other until he had ſeen his brother 7. M., and deſired 
fun e perſon would tell his brother ſo, and that he wanted to ſee him. He 
Yards wrote to his brother, ſaying, ** I have deſtroyed my will which 
= | made; for, upon ſerious conſideration, I was not eaſy in my mind 
adout that will;“ and deſired him to come down, ſaying ** If I die in- 
telate, it will cauſe uneaſineſs The teſtator, however, died without 
ins 6 aking another will. The jury, with the concurrence of the judge, 
et this a ſufficient revocation of the will; and ſo it was held to be by 
Pad Chief Juſlice De Grey and the whole court, on a motion for a new 
ah and the rule diſcharged : the Chief Juſtice obſerving, that this caſe 
| | fell 


n 


— 
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fell within two. of the ſpecifick-aQs deſcribed by the ſtatute of lang 

was both a burning and a tearing : and that throwing it on the fre, u. 
a an intent to burn, though it was only very flightly ſinged and fell of y 
Seymour e ſufficient within the ſtatute. ; |; 
«l.v. Noſl- On a ſpecial verdict in ejectment, the jury found, that A, ſeifed u 
worthy i» of the lands in queſtion, made his will, and thereby deviſed them y 
AD s C. ner therein ſtated, and after making that teſtament, vis. &c.he na 
Show. Par, &&ſfamentum in scriptis, but what were the contents thereof, or its nw 
Ca, 146. or effe& they did not know. The queſtion was, Whether the lauer 
-S,C. by the ſo found, was a reyocation in law of the deviſe of lands in the forgs 

Heebin „ And the court declared their Su. Sa that they were not fatisfied thel 
Baſſet, i= cond will did revoke the former; becauſe it was not found that any 
Banco Regit were deviſed by the ſecond will, ſo that it might or might not be ca 0 
8 kg hav . and ws the e ſtood indifferent, the coun wd 15 0 
not ſuppoſe a revocation of a will ſolemnly made. And this judgment 

om: 3 affirmed on appeal to the Houſe of Lords. „ Hin 


18how. 537. - ; * art ; » W T 
| Goodright. On a ſpecial derdict in ejectment, the jury found, that L. ſeiſed ink 
Wil 4 f chambers, and having a conſiderable Kar doe: property, in 1744, Ins 1 
2 Bl. "pg will, duly attefled to pass real property, gave and deviſed all his real andye 
937. ſonal eſtate gi what, nature or kind ſoever, or whereſoever, unto hix& 
Comp. 8”. friend H. that, afterwards, in the year 1956, L. made and publiy 
7 Br. P. C. another will and teſtament in writing, in the pretence of three culucribing a 
or © nefſes who duly atteſted the same; that the diſpoſition made by L. in 
will of 1756 was different from the diſpoſition in the will of the year ij 
but in what particulars was unknown to the jurors ; but they did not fu 

dhe teſtator cancelled his will of the year 1756, or that the defendant def 
ze tanie; "Out 20hat was become of the said will, the jurors tuid they wet 
4,1 Together ignorgnt. ' The queſtion was, Whether the latter will, beings 
| preſsly found by the jury to be different from the former, was a revocu 
2. of it ? Thoſe who argued, that the laſt will, thus found, revoked the A 
attempted to diſtinguiſh this caſe from that of Hitchins and Baſſet, upon 
vrounds that, in this caſe,*the jury were ſo far from being torally igno 
of the contents of the ſecond will, that. they were enabled to find, add 
find, that the diſpoſition in 1750 was different from that in 1748; 3 
pune, that the fact that it concerned lands was ſufficiently ou 
by t e mode of deviſing, and that it extended to the eſtate in queſtion, 
inferred from the teſtator's having no other eſtate which required the 
Jemnities of the ſtature. of frauds. But, on the other ſide it was contest 
ed, that, | before a latter will could be determined to revoke 2 former, 
muſt be ſhewn to contain an, inconſiſtent diſpoſition, or circumſtances 
be made out from whence that might be preſumed, as ſpoliation, of! 
like; but here the Jury expreſsly found, that they did not know in 
the difference conſiſted, though they found it different; that nothing cool! 
preſumed upon a fpecial verdict; nothing ſpecifically appeared touching | 

will in 1756; and the arguments for its being a reyocation were fal 
for it did not appear what were the contents thereof, et de non apparentiim 
non exiftentibus eadem eſt ratio: that preſumptions were always in the affirmat F 
there could not be any negative preſumption ; chat no preſumption 
from a diverſity, unleſs that diverſity were ſhewn and found ; that the 
fore a ſecond will in the dark, which neither the jury nor the court 
faw, and were wholly ignorant of the contents of, ought not to be ſet 
for, if it were, an heir might avail himſelf, by deſtroying the ſecond 
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1efeat both wills. And upon tbeſe grounds it was adjudged, in the. 41 
t of King's Bench, on a writ of error from the court af Common | 
s, that the latter will, fo found, was not a revocation, and the judg- 

r below reveried; and that reverſal was afterwards affirmed in the 

uſe of Lords, 4 

A telator made a will of his lands, and afterwards gave the ſame lands Goodright * 3 
the Came. perſon by a latter will, but omitted to cancel the former, ang “ Glazier, 1 
awards cancelled the latter, and both wills were in the teſtator cuſto- 4 fun. 1 '$ 
u the time of his death, the ſecond cancelled, the firſt uncancelled. Park” tot. g 3 
be queſtion was, Whether, under theſe circumſtances, the firſt will was 110. & 479. ö 
de conſidered as revoked, and the deviſor conſequently dead inteſtate. 44 Af. . 

wriam—A will is ambulatory till the death of the teſtator. If the P. 36, M. 1 

or let it ſtand till be die, it is his will; if he do not ſuffer it to do ſo, ** 333. {© 
b not bis will, Here though the teſtator made two wills, yet the ſecond "A 
| never operated; for it was only intentional, and the teſtator changed Ti 
intention, and canceVed the ſecond, fo that it had no effect; it was . 
no will at all, being cancelled before his death; then the former, which I | 
u never cancelled, ſtood as his will; for none of the caſes of revoca- 4 g 
ns in law, by alteration of circumſtances, applied to this ſort of caſe, nn 
dit was clearly not a revocation. within the meaning of the ſtatute of 
ads, none of the circumſtances delineated in that ſtatute exiſting in this . 5 6. k 
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V., in 1759, duly executed his laſt will and teſtament, and alſo 2 du- Burtonſhaw F 1 
cate thereof, but at the ſame time declared that it was not a will to his v. Gilbert, aol 
ng, and that he ſhould alter, it, A ſterwards, in 1761, he made another Cop. 49. 1 
|, which was alſo duly executed, the deviſes in which were different N 
Im thoſe in the will of 1759, and at the end of it there was a declaration . 3K 
which he revoked all former wills. After executing the latter will, 34 
wok one part of the old will in his hands, tore off the name and ſeal, my 
l directed the perſon who had made the new will to cut off the names of le. 
witneſſes to the old one, which he did in N.'s preſence. N. at the * 
e ume ſaid, that a duplicate of the former will was in the hands of 
„a deviſee therein. He then delivered the new will to the perſon, who 
ble it, requeſting him to take it away with him to his houſe, and keep 
for reaſons which he mentioned, Afterwards a principal deviſee in the 
twill died, ſoon after which the teſtator ſent for the laſt will, and in 
z had this will returned him. The teſtator, before his death, ſent 
in attorney to make a new will, but became ſenſeleſs before he ar- 
td. On his death, one part of the will of 1759, and alſo the will of 
en, were found together in a. paper, both cancelled, The other part 
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31 the will of 1759 was found uncancelled in the teſtator's room among 44 
t ber deeds and papers; how it came there did not appear; but . a de- 1 
0 v& Ke therein, was in the houſe when the ſearches were made. And the # 
ld} eftion was, Whether the teſtator died inteſtate, or not; that is, whe- bf 
ingt ide will of 1759 was revoked? And it was held, that the will of A 
e 443 clearly revoked : firſt, by the new will of 1761, which was a i 
* pere, legal, and effectual will, and would have revoked the former 
mer it dad been cancelled or not. becauſe at the end of it, there was a >= 
u ation, by which he revoked all former wills: ſecondly, becauſe the N. 
or had actually cancelled the will of 1759. . 3s 
nt M. by his will, gave particular lands, and his perſonal eſtate to be Attorney bs; 
ſet K Out in lands, to charitable uſes; and, then by a codicil, reciting his General v. 5 
0 L. wd that he bad deviſed his lands to ſach uſes ; * but that there bad Leg 772 7 
"” mT EM been 3 Atk. 532. 1 s 
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1 Vez, 32. 


will, nevertheleſs if, by the act of parliament, or by any conſtrudion a 


point of law upon the ſtatute, viz. that the deviſe of the real eſtate val 
eſtate to the uſes of the charity, and that it would be ſufficient for theyu 


poſe, meant an actual revocation of the will as to the real eſtate nl 
event. And on a caſe ſent from the court of Chancery to the coun 


| the nature of the inſtrument which effected a deviſe only in the yt 


the charity ſhould be continued, and being adviſed his perſonal fate 
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e been an 40 of parliament, intitaled, the mortmain act,“ and beimgis 
% whether the deviſe made by him to ſuch charitable uſes would be g. 
«or not, and being (till defirous, as far as in him lies, to confirm his f 


law thereupon, the eſtate is not well deviſed, and cannot go to WI 
« uſes, then and in ſuch caſe he gave the lands to B. and bis ben 
Afterwards M made another codicil, reciting as before, and e tha ka 
« adviſed the deviſe of his lands would be void, and it being his intent 


« be given, he did therefore, by this codicil, give his perſonal eſtate y 
« the charitable uſes before mentioned, and he did thereby yive his te 
% eſtate to B.“ Between the time of making the will- and the codidl 
the mortmain act paſſed; and the queſtion was, Whether, upon the ox 
ſtruction of all the inſtruments, the laſt codicil was a revocation of 
firſt will? which turned upon the point, whether the laſt codicil, as toi 
revoking the will, was put ſingly upon the point of law, whether the & 
viſe was valid or not under the mortmain act; or whether the teſtaue 
having been adviſed that his perſonal eſtate had been ſo much increaſed 
to be ſufficient to ſupport the charity, (for the codicil was made a confde 
ble time after the will,) taking the whole into his conſideration, viz. t& 


be void, the fact that he might make a good diſpoſition of his perk 


King's Bench, they certified that the real eſtates were well deviſed toÞ 
by the laſt codicil; the neceſſary concluſion from which is, that it n 
revocation of the will. | 

One made Ms will, deviſing the bulk of his real eſtate to three tula 
on certain truſts, and ſome particular lands to charitable uſes. Hel 
made a codicil, which he publiſhed and declared ſhould be annere 
and be taken as part of his will; and making ſome alterations theredy! 
the diſpoſition of the truſt of the bulk of his eſtate, aſter reciting the 4% 
to the charity, be deviſed the ſame lands, together with another piece 
land, to the ſame three truſtees and two others, and their heirs, ut 
the ſame ſpecial truſts and confidences as in the will, and concluded i 
confirming all other parts of his former will. Upon theſe inſtrument 
became a queſtion, Whether this truſt for the charity could take effed! 
he doubt aroſe from the circumſtance of the mortmain act having pa 
in the time that intervened between the making of the two inſtruments. 
the codicil revoked the will as to the charity, it was clear that it 03 
not take effect; becauſe the deviſe to it in the codicil, that being w 
after the act paſſed, was void. It was therefore contended by thoſe 
oppoſed the deviſe to the charity, that by the codicil, the deviſe both ul 
the legal eftate and truſt was revoked ; for the whole fee, at law, was ceſa 
lyaltered, by the deviſe to five truſtees inſtead of two. It paſſed to difen 
perſons in different manners ; the truſtees muſt claim under the 
an eje&tment muſt have been brought in their five names; they muß ® 
joined in any conveyance : the adding more land alſo ſhewed an wie 
make a new regulation. But Lord Hardwicke was of opinion, that! 
beneficial interefts and profits to the charity, were not revoked but © 
firmed by the codicil ; and one ground of his lordſhip's opinion was,! 
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ſed, and therefore, though the codicil effected a new deviſe of the 
nl eſtate by giving it to the ſame truſtees and two others, and an alter- 
on of the truſt eſtate by a yariation of the deviſe of the ſurplus 
fits, it left the truſt for the charity exactly the ſame as under. the 


his lands in poſſeſſion, reverſion, or remainder, except the houſe at Bath, 
fru to ſell and diſpoſe of the ſaid lands; and to place the money 
log therefrom upon real ſecurity, and out of the intereſt and produce 


ic reof, to pay his wife four hundred pounds a year, in lieu of ſo much a 
E ar which ſhe would be entitled to by their marriage-ſettlement. And 
of t gave to his wife, in ſaligfadion of the remaining ol which the could 


im by the ſettlement, his houſe in Bath for her life, and, after her death 
iſed it to his eldeſt ſon. After reciting his wife's being enſeint, he gave 
ſuch child, whether ſon or daughter, 390c/. to be paid out of the monies 
ling by the ſale of the lands, and to be paid at bis or her age of 21. 
e did further by his will direct, that, when the eftates directed by him 
2. bt be fold were actually ſold and the monies ariſing from them inveſted in 
ſaid ſecurities, 100l. a year ſhould be given to his wife for the bring- 
up of bis daughter M., and any after-born child and if his ſaid daughter, 
fach after-born child, ſhould happen to die before his or her legacy ſhould 
me due, that then ſuch legacy ſhould fink into the reſiduum for the be- 
fit of his ſon. After ſome pecuniary legacies he gave the reſt, reſidue, 
| wh | remainder of his eſtate, 25 to his ſon; but, in caſe he ſhould die 
1 fore twenty-one without iſſue, he then gave and bequeathed the ſame re- 
wry eſtate to the child with æubich his wiſe was enſeint, if a ſon, as his 
rule 15 ever; but, in caſe ſuch child ſhould prove a daughter, then he gave 
me reſiduary eftate between his two daughters as tenants in com- 

. At the time of making his will the teſtator had a ſon and a 
ghter, and his wife was enseint with another child (a daughter) after- 
ds named 7. M. After the date of the will the teſtator ſold his bouse 
ect On both, and had two daughters born, J. M. and A. $ After the ſale 
x, uh the houſe in Bath, and the birth of his two daughters, the teſtator, in 
own hand, made the following alterations in his will ; but the making 
ff was not atteſted, not the will republiſhed. —In the deviſe to the 
les the exception of the houſe at Bath was ftruck ou. In declaring the 
Its of that deviſe, ſo far as related to his wife's annuity, he interlined 
ents. e word “ ey,“ ſo that the annuity was altered to 450!. The bequeſt 


it © bis wiſe of the houſe in BATH was STRUCK OUT, and the remainder to 
"gn „ The recital of his wife's being enteint, and the legacy of 3000l., 
10 


re STRUCK OUT, and, inſtead thereof, he inſerted theſe words / 
oth al ve to my tevo daughters, J. M. and A. S. 2000). each.” In the di- 
a won for bringing up his daughters he made the word * daughter” 

n dart, and inſtead of the words aſter- born child,“ he inſerted the 
; colic nes J. M. and A. S.“ In the clauſe reſpecting the lapſe of the 
les, the word '* daughter” was made plural, the words ** after-born 


item % were STRUCK OUT, and inſtead of “ his or her” the word 
that * Was inſerted. He alſo made alterations as to his pecuniary le- 
but d „ refiduary deviſe to the child of which the wife was enſcint was 
vn, we STRUCK OUT, and inſtead of the word * ws” before 


Jegre OP AUCHTERS” he ſubſtituted the word THREE. The queſtion re- 


ferred 
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$. being ſeiſed in fee of a houſe at Bath, and of other freehold eſtates'of Sutton v. 
yearly value of zool. and of other eſtates of the value of 5col a year Sutton, 
remainder after the death of bis father, made his will, and thereby gave Coup. $12. 
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s ent rules from thoſe that would govern at law.” By Lord Ch. Loughborough, 2 Vez. jun 


"= equity will apply the ſame doctrine in equity. By the Maſter of the Rolls, : va 


263. his fifter L., and other ſmall pecuniary legacies, and then give il 


| Burgoynev, B. in 1714, byleaſe and releaſe, conveyed certain eſtates in N. wi 
on i Atk. ſelf for life, remainder to his firſt and other ſons in tail, remainder d 


— — 5 . * 
* 


- 


ferred to the opinion of the edurt was, Whether, by the will of de 
vor, as altered, obliterated, and interlineu by him, any, and Whit an. 
the rea] eftate therein mentioned, paſfed thereby to any perſon, 10 
whom ? Which depended upon whether the alterations and oblieng 
ia the will amounted to a total revocation of it with reſpect 10 the rul 
. And the court, (declining to give any opinion as to the lepacies ty 
daughters, recommending the deciſion of that point to be deferred 5 
the ſon, then an infant, ſhould come of age, ) as to the deviſe to the tl 
to ſell, were clearly of opinion it was not revoked but continued in fr 
and they certified accordingly. 
a So, if a teſtaror deviſes an abſolute eſtate in fee to A., and after 
Mansfield, by à ſubſequent die, gives him only an eſtate-tail in the ſame hl, 
Cowp. 90. is à revocation only to the extent of the difference between an cla 
and an eſtate in fee. | | 
Page 528 . | 
(27 But in) This court, meaning a court of equity, © has no authority, nor hy 
« attempted to exerciſe an authoritytoderermine that revocations of wills are ſubje& here tot 


1 


« With regard to all the doctrine of rve ocation ad applied to legal eſtates in courts of law, g 
598. 


2 B. by will duly executed purſuant to the ſtatute of frauds, and cut 
_ N O8ober 1738, gave and deviſed 8o0l. to his ſiſter E., and alſo 400 
real and perſonal eſtate, not otherwiſe therein diſpoſed of, after pm 
of his debts and legacies, to S. his brother, and appointed him extea 
Afterwards B. by a ſubſequent will, dated May 1741, and revoking 
former wills, gave and bequeathed 100l. to his liſter L., and 4ool. t 
ſiſter E. and the reſt and reſidue of his eſtate, real and perſonal, he di 
ſed of as before. But the latter will was not executed according 6 
ſtatute of frauds. Lord Hardwick: being of opinion, that theſe legi 
being to be taken originally as perſonal, becauſe although the latter w# 
created a charge upon the land, yet they were in their primary intent 
Perſonal ; the next queſtion was, Whether the legacies given by the# 
will were revoked by the ſecond in toto, they being given differeaty 
do different perſons ; or, whether the legacies given by the ſecond wilt 
to be conſidered as only modifications of the firſt, and, conſequetth, 
revocations of them pro tanto only; the conſequence of which would! 
that the latter legacies would continue a charge upon the land; Add 
Hardwicke was of opinion, that the legacies given by the ſecond will 
to be conſidered as part of the money given by the firſt, only neu- Gen 
led or qualified; and that the ſecond will, therefore, was a revocam 
the firſt pro tanto only; and, accordingly, decreed the raifog of de 
ſums out of the real eſtate of the teſtator. 


for life, remainder to his firſt and other ſons in tail, remainder to the | 
heirs' of B., ſubje& to a power of revocation by any deed or Ar el 
his hand and ſeal, Qc. 3 as that, at the time of ſuch revocation, * 
led other land in York/bire free from incumbrances to the ſame u 
afterwards made his will in 1729, and thereby, among other wine! 
viſed al his laads in Toriſbire and elſewhere to truſtees upon ruft 1 
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ationed. Then B. in 1730, by leaſe and releaſe; intended by him as 
execution of the power of revocation reſerved in the former deeds, 
eyed a Aiſtind eſtate in 7. orkſbire to the uſes of the former ſettlement in 
14, but this eſtate was deficient in value and ſubject to a term for ſecu- 
children's fortunes, and, therefore, the ſettlement of it not a good 
zation of the power reverſed in the formex,fdeed. But the leaſe and 
aſe, in 1730, being made ſubſequent to the will of 1729, was clearly 
4to be a revocation of the will quoad the deviſe of the Toriſbire eſtate, 
part of all the teſtator's lands, &c. in Tork/hire mentioned to be deviſed 
the will ; and that eſtate therefore was not ſubje& to the truſts created 


So where a man by his will gave an eſtate in fee to one of his ſiſters, Martin v. 14 
j after this made a marriage · ſettlement, wherein he limited the eſtate 3 1 
tn ſettlement, remainder to his own right heirs; that ſettlement 8. C. W 14 
4 beld, notwithſtanding the remainder was limited to his own right 1 Vez. 440. 
and ſo the old uſe, to be a revocation of the whole deviſe to the 


2 Apiin, it was held by Lord Hardwicke, in the caſe of Bennet and Wade, Bennet v. 
val t a recovery ſuffered of land after a will made, gave a new eſtate there- * v3 
? o the tenant to the precipe, although the limitations were to the od. 325. 1 
„ and, conſequently, that a will thereof made previouſly was revoked a1 | 
£ 38 
400. Ain 4. being under his marriage-ſettlement, tenant for life, with re- Darley v. #1 
we il der to truſtees to preſerve contingent remainders, with remainder to _— & 
pet and other ſons in tail, remainder to himſelf in fee, made his will, e . 5 
eren thereby deviſed the ſettled eſtates as in his will mentioned; and then, p. C. 5 LY 
rokig ndenture of leaſe and releaſe, conveyed the ſame hereditaments to B., 1 
ol. 1 beir and aſſigns for ever, and, afterwards, by another indenture, re- RY 


ng the foregoing leaſe and releaſe, and that the ſame was to make B. 
ut to the precipe, for ſuffering a recovery, the uſes whereof were 
yew declared, as to the lands in queſtion, to be to himſelf and his heirs, 
a 2 recovery was ſuffered, after which A. the teſtator died without 


int Idiſhing his will, and without there having been any iſſue of the mar- 

The queſtion was, Whether the deeds executed and the recovery 
reatly d were, under the circumſtances of this caſe, a revocation of the 
de counſel for the deviſee argued that, in this caſe, the deeds and 
uenth, nem did not amount to a revocation, the ſame being executed and ſuf- 


would K by A. without any intention appearing upon the ſtate of the caſe to 
Cor reyoke his will; that a recovery by tenant for life, remaiader to 
ſees, Wc, was a nullity, an innocent recovery, and in this caſe nuga- 
h that A.'s eftate for life was not deviſable ; that all he could deviſe 


yocatos tis reverſion or remainder in fee, and that thereof he could not ſuffer 

of the en: that the recovery therefore only operated on his life eſtate, " 
| a amounted to nothing. But the court of Common Pleas afterwards 

H. 1 ited, that the deeds executed, and the recovery ſuffered, were a revo- 

inder u d of the will, but did not give their reaſons for this deciſion. But 

to then pound thereof ſeems to have been that, by the recovery, 4. drew the 

riting u be tereſt in the land into himſelf, and got one entire fee, a total new 


jon, NF dee which could not be defeated but by the entry of the truſtees 
vſes. were contingent remainders; and that his former eſtate for life, with 

- thin engen remainders, ffc., and remainder over in fee, were all gone, 
ruſts W raltoes ſhould enter for the forfeiture, which they never did fo 
4 Gh ſriſed of an eſtats in fee in poſſeſhon of the lands * 
5 


Scacc. 1771. See alſo Wellington v. Wellington, 4 Burr. 2171. — The ſame qu 


teſtator made another will, which was in his own hand- writing, but not duly atteſted accord 


cation of the will of 1764. No notice was taken of the ſecond will in the order of reverlal. 5 
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the ſettlement, which was a different eſtate from that whi | 
he made the will. ** = Which be hay 

Pape 531 1 rer 
(34 FJ. S. being) Upon the principle which the Maſter of the Rolls went u 


hompſon, it was decided in the Exchequer, upon a will. made by one in the Raunen ang 
mer wife who died without iſſue, whereupon he married a ſecond wife by whom rg | oY 
| f f 


that the teſtator's ſecond marriage, and 3 iſſue by that marriage, was 


at ; 
will made in the lifetime of the firſt wie. otal re roc 


briſtopher v. Chriſtopher, cited in 4 Burr, $4 


the caſc of Spragge againſt Stone. In this caſe there were two wills. The fir wil 
Jamaica in 1764, by which the whole eſtate, real and perſonal, was deviſed to a firan 
teſtator married in 1765, and had iſſue in 1766. Afterwards on the 10th of ORober 1-6 ou 


to the ſtatute of frauds, by which he deviſed bis eſtate, real and perſonal, to his wife in nul 
his ſon. It had been decreed in the court of Chancery in Jamaica, that the marriage ard bi the w 
a child, and the ſecond. will, amounted to a revocation as to the perſonalty, but not as to the 
eſtate. But, on appeal to the privy council, (Parker, Chief Baron, De Grey, Chicf Juſtice, 
Sir Eardly Wilmot, being preſent, ) the decree, as to the real eftate, was reverſed, and it wa 
elared, that the ſubſequent marriage and birth of a child were, in point of law, an iypbed r 


v. Stone, at the Cockpit, 20th. March 1773, cited in Dougl. 35. 


Brady v. Thus, J. N. ſeiſed in fee, inter alia, of the eſtates in queſtion, in J 
8 1770, being a widower without children, and his ſiſter A. being bn! 
d4Ä22t law, made his will in writing duly atteſted, and thereby deviſed tbeſ 
eltates to truſtees, to the intent that the Chancellour, Maſter, and $ 

lars of the Univerſity of Cambridge, and their ſucceſſors, ſhould recs 

an annuity thereout upon truſt to be applied as directed in a book coy 

with marble paper, of his own hand - writing, Oc. by the will referred 

and ſubject to, and chargeable with the ſaid annuity, and the powers 

remedies for recovery thereof, in truſt for his own right heirs and aff 

for ever. The will did not contain any deviſe of any other part of the teflat 

real entate. After making this will the teſtator married, but, preniou 

the marriage and after making the will, he conveyed certain lands, of 


| N or 

annual value of 1230/. to truſtees for the purpoſe of ſecuring to his inter * 
wife a clear yearly ſum of 800. in caſe there ſhould be no ſon of the 8 g 

- Tiage, and 600l. if there ſhould be a fon, by way of jointure and in dat . 4 
dower, with remainder to himſelf in fee. The eſtates deviſed by the * 
were not compriſed in this conveyance. The teſtator had iſſue of the M0 
marriage one daughter, After her birth, he, continuing ſeiſed as ale by 
ſaid, ſubſcribed his name to another paper-writing in the preſence of i 3 
witneſſes, who, at his requeſt, ſubſcribed their names thereto 1n his | 
ſence and in the preſence of each other, the effe& of which was as follo 1 5 
vis. Memorandum of what 7 N. ſaid in the preſence of 4., B. * 
« C. on the day of. , that as his will was made before he ma =; 
« a ſecond time, he had there deviſed his eſtate to his heir male ; th 
then after mentioning other circumſtances it ſtates, * that he alſo pa he 
« larly deviſes, that the college gift may be paid and diſpoſed 3s he * 
« the ſaid will directed. The parchment book reſpecting the college bout 
« js to ſtand. Mr. B. had infiruions for this and drew it up. e 
before the ſigning of this paper by J. M,, he ſtruck out this latter pi M 
the memorandum by drawing his pen acroſs it, ſaying to the perſon 
reduced it into writing, Tou may draw your pen through what you 

* now dritten, for there is a parchment book with the will in the hand 7 
« B. that mentions all about it.” Soon after this the teſtator died. 
one queſtion was, Whether this will, and the deviſe therein to the cl 2 


ty, was revoked by the ſubſequent marriage and burth of a child? A 
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« held that it was not; for a ſubſequent marriage and birth of a child 

ding a mere preſumption, which in this caſe, as in every other, might 

ebutted by every fort of evidence, the declaration of the teſtator, as to 

cing the pen through the latter part of the ioſtrument laſt executed, and 

n to hir will as 4 ſubſiſting inſtrument, was deciſive evidence to re- 

«the preſumption, that the change of his circumſtances furniſhed an in- 

gt to revoke. : : . 

Rt it does not ſeem, that either of theſe circumſtances, viz, marriage 

| the having of children, would /ing/y ſuffice to raiſe the preſumption of 

ntended revocation, 

A teſtator havitig made his will, after ſome ſmall legacies to his colla- Shepherd v. 

| relations, conſtituted his wife reſiduary legatee: After the making $hepherd, 

he will, viz. in 1763, his wife was brought to bed of a daughter, upon Dougl 38. 

{ birth the teſtator added a codicil, whereby he directed that the le, note (19). 4 

in ſhould be paid, and that an annuity of 3oo/. per annum ſhould be ſe- 10 

4 on the reiduum and paid to his daughter. The codicil and will were 3k 

d together, In 1765 another daughter was born, and in 1768 a fon, 178 

vn a poſthumous child, the teſtator being dead about ſix months be- [ jy | 

bis birth. And the queſtion, on a caſe ſent out of Chancery by Lord 

n for the opinion of Sir George Hay, was, Whether the ſubſequent 

\ of children was 2 revocation of this will? And it was determined, +I. 

tthe ſubſequent birth of children, even in caſe of perſonalty, did not | ' þ 
unt to à reVOcation, 8 N 

J., being at variance with his wife, by his will, made in 1739, and Beard s. 4 "4408 

ted at a tavern, gave All his eſtate real and perſonal to his brother, 

{made him executor. And in 1740, 4, by a deed poll gave and grant 

lis wife all his ſubflance which he then had or might therefter have, The 

ion was, Whether this will was revoked by the deed poll? Et per 

xd Chancellour, the latter inſtrument-cannot-take effect as a grant or 

ed of gift to the wife 3 becauſe the Jaw will not permit a man to make a 

wt or conveyance to his wife- in his lifetime, neither will a court of 

ty ſuffer the wife to have the whole of the huſband's eſtate while he is 

Ni for it is not in the nature of a proviſion, which is all the wife is 

led to, But then, another conſideration remains, viz. though it can- 

lake effect as a grant to the wife, yet, whether it be not an act ſo in- 

iltent and repugrant to the will, that it may, though an act not ſtrid ly 4 4, The 

amount, to a revocation? And his lordſhip ſaid, that he was of opi- * — 

t was, and declared, that the will was revoked as to all the per ſonal co perſonal 

dy the deed poll. eſtate. 

K made her will, and thereby deviſed a meſſuage in L. to her ſiſter for Arnold v. 

ud after her deceaſe to truſtees to ſell the ſame, and to apply 2001., Arnold, 

of the produce thereof, to A., and other parts to other perſons, and h Br. h. 1 

ecke reſidue to C. After the making of the will, the teſtatrix ſold the Rep. 04, 1 

* for 2500l., part of which was WA on mortgage of the eſtate, and « 1 

remainder laid out in the purchaſe of ſtock, Then the teſtatrix died 11 

cut republiſhing the will; and the queſtion was, Whether this ſale was 64 | 

cation of the will? And it was held that it was, for there was an 7 
ue diſpoſition made by the will, and, before that could take effect, j 

ter abſolute diſpoſition inconſiſtent with it, | 
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But, if the conveyance, by which a partition is made, be for any ole 
purpoſe except merely that of partition, though it be nothing more tha 
conveying the eſtate to ſuch uſes as the party may appoint, it will oe 
| as a revocation of a will previouſly made. . 

Titner v. Thus, where T. died in 1741, ſeiſed in fee of lands which were gz 

Ting kind leaving two ſons R. and H., who both entered- therei 
& ; Ats father's death, and were each ſeiſed of an undivided moiety thereof; an 
742.745. they being ſo ſeiſed, R. made his will, and deviſed all his lands and ten 
250. So, ments and all his moiety to his wife: afterwards a deed of partition 
-— Brydges v. made and executed by and between R. and H., and the lands in queſt 
, | 8 were allotted to R., and it was covenanted therein that they and their wiy 
2Vez. jun. ſhould all join in levying a fine, (which was done,] and chat the ſame, a 
429. the lands in queſtion, ſhould enure to the uſe of R. and ſuch perſon u 
8 and for ſuch eſtate and eſtates, as he ſhould, by deed or wi 
imit, direct, or-appoint: and, in default of ſuch appointment, to 
uſe of R. in fee: Lord Chief Juſtice Lee held this to be clearly a rev 
tion of the will, and not like the caſe of a bare partition only unattend 


. | by a fine or conveyance to a new uſe, which would not have been arey 
ä cation. 


| (47 By marriage) 3 Atk. 741. 8 C. Ambl. 116. 8. C. x Wms. 341. S. C. The introdudoryy 
L of this argument is thus ſtated by Lord Loughborough in 2 Vez. jun. 431. from my Lord 
| wicke's notes: It is admitted, that if the ieſtator had been ſeiſed in fee at the date of the 
| % and had atterwards ſuffered a recovery, that would be a revocation; and yet the objeclion we 
| % have held equally there of the alteration being made only for the particular purpole of enat 
K him and his wife to diſpoſe without any other form of conveyance. There are a great van 
d of caſes, and nice and artificial diſtin ions, u on the favour to the heir. One rule, bo 
| is certain; that if a man is ſeiſed in fee, and diſpoles hy will, and aſterwards makes a com 
5 « ance, taking back a new eſtate, that is a revocation : ſo, if he deviſes the land, and 

** fine without any uſe declared, this is a revocation, and yet he takes back the old uſe unalte 
* which is a prodigiouſly ſtrong caſe. But theſe caſes admit of limitations and diſtinQions; 
therefore if a teftator makes a conveyance for liſe or years. that being a particular, para 
*: poſe, no more than will anſu er that purpoſe is revoked; the line bi ing drawn, and the} 
« ſpecified with a declared intent of going thus far and no farther, Theſe are the rules of 
the counſel have doubted whether th. y extend to equitable intereſts, without citing authorit 
but I think, they hold in equity, and am of opinion, that what is a revocation at law ſhall 
in equity: as it would be very miſchicvous., that the ſame ſort of conveyance ſhould not 
* revocation in both caſes. Thetefore, if a man having an equitable eſtate makes his wil, 
6 then executes a conveyance, and diſpoſes of it, or declares the uſes to himſclf, that wil 
© revocation, if it would be 1o of a legal eſtate at law, But ſtiil this revocation follows the 
* of law; and therefore if the conveyance be of part only, and for a particular, portial | 
« it ſhall be a revocation pro tanio only Upon this principle is Vernon v. Jones; So Op 
„ Cooke, that where the conveyance amounts only to a ſecurity, it is only 2 charge vp® 


* land. and no revocation; and as the heir may in all thoſe caſes have the ſurplus, ſo tha 
* deviſce.” | | 


© , Thruſtom F. in 1933 ſurrendered copyhold tenements to the uſe of T. an 
71 ee bis wife, for their lives, remainder to the heirs and aſſigns of Ty 
v. Cun- they were accordingly admitted; and then T, ſurrendered to the 1 
nipgham. his will, B. died, leaving iſſue by T.—G. the eldeſt, and J. the yl 
2 Blackſt. eſt ſon. In 1744, T. the father ſurrendered theſe tenements w © 
Rep. 1046. tent that the lord ſhould regrant them to the uſe of T. and his bein | 
his marriage with §., and then to the uſe of T. and S. for their tei 
lives, remainder, to the heirs of their two bodies, em. | 
right heirs of T., No admiſſion was had by 7. une 
Atterwards, vis in 1757, T. deviſed the eſtates to S. bis We | 
remainder to J. his youngeſt ſon and M. his wife for their * 
and died, leaving S. his widow, and G. his eldeſt ſon wo 


- * 
IS... * 


(159, 8. was admitted for her life on the former ſurrender made on. her 
curiage, and then G. the ſon was admitted to the reverſion expectant on 
wr deceaſe. I. the youngeſt ſon died; then S. che tenant for life died. 
therwards M the widow of J. was admitted by virtue of the will of T. 
ul the ſurrender to the uſe thereof, The queſtion was, Whether, by 
the ſubſequent acts, the ſurrender to the uſe of the will was at an end ? 
| was argued that, by the ſurrender in 1744, every thing paſſed out of 
J. the deviſor, conſequently there was an end of the ſurrender to the uſe 
of his will in 1733 3 and, he never having been admitted, nor of courſe 
rendered to the uſe of his will, in conſequence of the new limitation in 
wi 1744, nothing paſſed by the will of 1757. Sed per curiam, unanimouſly 


u —The old uſe in fee granted to T. in 1733, to which he was then ad- 
0D af mitted, and which was ſurrendered to the uſe of his will, was not taken 
Ir wi ut of him by the new limitation and ſurrender of 1744, He had there- 


tre bo occaſion to be _re-admitted to it for the purpoſe of ſurrender- 
revod ing to the uſe. of his will, but ſhall be conſtrued to be in of his old 


tend eh. : 

| eee | _ Page 536 
50 Though.) But, if the huſband die in the lifetime of the wiſe, then the will, it ſcems, will 
mine and on her death afterwards take effect as if no marriage had intervened. Therefore, 
kth Serjeant Manwood in Brett v. Rigden, Plowd. 343 a. if a ſeme ſole make her will the firſt 


on &y of May and give land thereby, and afterwards, the tenth day of May, ſhe take hulbaud, 
* who dies 4 20th day of May, and afterwards the woman die the zoth day of May, the deviſe 
"A god; for it does not take effect until her death, at which time ſhe was diſcovert as ſhe was at 


te time of making the will. —And it is ob ervable, that the caſe of Forſe v Hembling, 4 Rep. 
$1, wherein it was adjudged, that the will of a f. me ſole was revoked by marriage, does not ſeem 
v impeach the caſe here put, far the reaſon given for that judgment is not only becauſe ſhe aſter- 
wards married, but alſo becauſe ſhe was covert baron a- the time of her death And it is to be 
weed, that it is only upon the authority of Forie v. Hembling, that the Lord Chancellour King 
livers in ſo unqualiꝭ ed a manner the doctrine in the text, that a woman's marriage is alone a 


__ can of h.r will. 

ard 

wy. By articles made in 1797, previouſly to the marriage of the Duke Brydges v. 
uthorit dChondris, the duke covenanted that he would, within fix months after Pucheſa of 
bps 2": marriage, cauſe various freehold and copyhold eſtates to be well and 8 
wil thetiually conveyed, ſo that he might be ſeiſed thereof, to the intent that, 4). 

t will vaſe the ducheſs ſhould ſurvive him, ſhe might become intitled to dower, 


#8 the ud alſo that he would, within twelve months after the marriage 


= ud after ſuch conveyances, ſettle the ſaid eſtates, ſubject to the 
** ver of the ducheſs, to the uſe of himſelf for life, remainder to 
o th miles to preſerve contingent remainders, remainder, aſter the deceaſe 


be duke and ducheſs, to truſtees for a term of years, to raiſe portions - 
kr younger children, and ſubject thereto and to dower, to the ule of the 


T. a od other ſons in tail male, with remainder to the right heirs of the 
f 7. Ale. The duke alſo covenanted, that in c1ſe the dower ſhould not be 
| the Juralent to 2000. per annum, his heirs, executors, or adminiſtrators 
the Je vuld make good the deficiency. By his will, be-ring date Jan. y h, 
to un 180, the duke confirmed the articles: and all the real eſtates, which he 
dein Wd by the articles agreed to ſettle, he deviſed, in caſe he ſhould die with - 
rr iſſue male, or in caſe of failure of iſſue male in his wife's lifetime, to 
inder $ wife for life, remainder to his daughters as tenants in common in tail, 
lune i other limitations, The duke ard executed a ſettlement, by 
vie for BH u be diſpoſed of the fee, and which purported to be in execution and 
echte normance of the articles; but in truth contained many clauſes and mo- 
d 4 A Aa 2 difications 
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'' HUiffeations inconſiſtent both with the articles and will. Lord Chancelly 
; Loughborough held, that as the fettlement did not purſue the articles, 
F could not be referred to them, ſo as to form one inſtrument, and was the 
8 fore a revocation of the will. | | 
Williams But where, by articles prior to marriage, the huſband being ſeiſeq; 
ne fee, covenanted to convey his eſtates to truſtees, to the uſe of himſelf 
595. hie, remainder in truſt to ſecure an annuity to his wife in bar gf de 
| remainder to truſtees for years to raiſe portions, remainder to che ſom 2 
daughters ſucceſſively in tail, remainder to his own right heirs, and 
wards made his will, and deviſed the reverſion in fee in the event of! 
dying without iſſue; and ſubſequent to the will executed a ſettlement; 
purſuance of the articles, by which he conveyed the eſtates to traftees xx 
their heirs, upon the truſts and to the uſes of the articles: it was holde 
with great clearneſs, that the will was not revoked by this ſettlement 
that the ſettlement was nothing more than a mere legal execution of 
articles; nothing more than giving the legal eſtate in lieu of the equitat 
. eſtate, of which the teſtator was ſeiſed at the time of making the vill 
that the teſtator deviſed nothing more than the reverſion in fee; that h 
acquiring the legal intereſt made no difference; and that the perſon, 1 
kia the eſtate was conveyed, was a truſtee for the purpoſes of ti 
will. 
.S$:lwyn v. By deed, in 1750, S. was made tenant for life, remainder to his f. 
Selwyn, in tail, and, in 1751, the father and ſon joined in a bargain and ſale 


7 8 W. and his heirs, to make him a tenant to the precipe in order to ſuffer ch 
8.8. common recovery, the uſes of which were declared to be to S. the fab" * 

2 Burr, for life, remainder to the ſon in fee-ſimple. Trinity term began the 7 
* of June 1751. On the Sth of June the ſon made a will, whereby Ke 
diſpoſed of all his real eſtate. In the ſame term a writ of entry was fue e 

out returnable Qyinden. Trin., viz. 16th of June, and the recovery u 1 

completed the ſame term. Soon ifterwards the teſtator died. And 


doubt ariſing as to the validity of the will, a caſe was ſent out of (hade 
for the opinion of the court of King's Beach, and the queſtion was, Whe 
ther the lands in diſpute paſſed by this will made after the bargain u 
ſale, and after the beginning of the term, but before the return of the 
So explain. of entry? And the court of King's Bench certified that the will was rad 
ed by Lord The foundation of which opinion ſeems to have been, that the court cor 
Mansfield, ſidered the whole tranſaction as one conveyance, each part whereof mal 
wg relate td the date of the bargain and ſale, which was the principal] 
s. C. and which was pet fected, made abſolute, and delivered from objediot 
1 Blackſt. by the ſubſequent ceremonies. e 
Rep. 206. So, in 1721, a copyhold eſtate was ſurren lered to the uſes of 2 n 
Tow v. the gjape-ſettlement, which left, in the ſurrenderor, the reverſion in fer, an 
a Noden v, © power to deviſe the fame by will; afterwards a ſurrender was made | 
| Griffiths, him to the uſe of his will, and a will made accordingly. _ Then, ia 1751 
1 Blackſt. the ſurrenderor was called upon by the ſtew ard to be admitted to ſome t 
| _ 6os. the particular eſtates created by the original ſurrender in 1724, which 
| done. And the queſtion was, Whether this admittance operated u 
revocation of the prior will? And the court held that it did not; ves 0 
the whole tranſaction might be conſidered as one and the ſame, and tht 
the admittance in 1751 would relate to the ſurrender in 1724, and be pit 
10 the will, | $: 


4 Burr, 
4953, 
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67 4%) 3 F. Wms, 364.8. C. 2 Eq, Ca. Abe. 241 pb 30, 776. fh a5. 8. C. 


hu decree as affirmed-0n 3 re-bearing before Lord Hardwicke, 2 Alk, 14. 


: beld, upon the principle that no adual alteration is made in Bark v, 
f bh ried, 2 changing of truſtees, where the eſtate original - * cn. 
L deniſed is only the truſt, will not amount to a revocation in law. Thus, 23. 8.2 | 
we 4, made bis will and deviſed that his feoffges in truſt ſhould make Coles v, 
ſeto C. and D. for eighty years, at a certain rent payable to his exe- 38 
um; and, being afterwards reſolved to change the feoffees in truſt, 1 
«4 them, or ſome of them, to join with him in a feoffment of the 
re hereditaments to new truſtees and their heirs, to the uſe of A. and 
en until 4, limited or ordered new -uſes thereof, which he never 
A it was held that the feoffment was, in equity, no revocation of the 


IV. by bis will deviſed all his real eſtate in Beriſbire to certain truf- Fullerton v, 
4 bei heirs, to the uſe of his firſt and ſecond ſons, c. ſuccelivaly — — 
ig ſettlement, with remainder to his own right heirs; and afterwards Cane. T. 
ge 2 codicil to his will, by which, after reciting that ſince the 914, A G. 3. 
thereof be had contracted for the purchaſe of certain lands, he dire 
tltees and executors in his will to pay the purchaſe-money out of the 
dun of his perſonal eſtate ; and that, on payment thereof, the ſaid 
chaſed lands ſhould be conveyed, ſettled, and limited to the ſame uſes 
en the ſame trulls, as, by his will, he ha. limited and declared con- 
ning his other eſtates. Afterwards the teſtator himſelf completed the 
chaſe referred to in the codicil, and took a conveyance of the purcha- 
| eſtates to certain truſtees, therein named, in fee, in truſt for himſelf 
| his heirs, ſoon after which he died. And the queſtion was, Whe- 
pthe conveyance of the new purchaſed lands to the truſtees, ſubſequent 
the will and codicil, was not, as to thoſe lands, a revocation? And 
u decreed that this was no revocation ; for, before the purchaſe com- 
ked the vendor was but a truſtee for the purchaſer, and the completion 
de purchaſe was but taking the eſtate home. . en 
þ. liſed of manors and freehold lands in fee, by indenture mortgaged Pougl. 110. 
me in fee; afterwards G., on the marriage of his ſon, conveyed. 

& eſtates to truſtees, in truſt to ſecure an annuity to his ſon and his 
ded wife for and during the joint lives of himſelf and his ſon - and 
Na thereto, to himſelf for life, remainder over, the ultimate remain- 
v lumſelf in fee. Then G. made his will, by which he deviſed the 
ton in fee of part of theſe lands to truſtees in fee upon certain truſts 
0 certain uſes not material to be ſtated, and Jeviſed the reverſion in - 
i the other part to the ſame truſtees and their heirs, in truſt to ſell and 
i thereof, and, with the money ariſing from the ſale, to pay and diſ- 
| all principal and intereſt due on any mortgages or other incum- 
ker affefting theſe eſtates, and, from and after payment thereof, to 
tte reſidue of ſuch purchaſe-monies in paying and diſcharging he 
me therein before given to his younger children. Then the mortga- 
u conſideration of the mortgage-money paid in, conveyed the mort- 
l ellates compriſed in the marriage-ſettlement to the truſtees by leaſe 
aſe to the uſes and truſts therein limited, freed and diſcharged 
equity, terms, proviſoes, and conditions of redemption. After- 
* by leaſe and releaſe, reciting the above facts, the ſame eſtates, 
| compriſed 
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compriſed in the marriage-ſettlement, were conveyed by the 

truſtee in truſt for G. wy Then G. died — rh th rg 
act to revoke or alter his will. And one queſtion. was, Whether theſe; 
ſtruments amounted in law to a revocation? And it was contended 11 

they did; for, at the time of the will, the legal eſtate was in the mo 
gee, and, after the will, was transferred from her and conveyed to a th 
tee; and, though the equitable intereſt mi ht have remained the ſame 26 
_ the conveyance to the truſtee, yet, there having been an alteration of 
© deviſe bad after the will, that, it was faid, would operate as a revocati 
 - Sed per curiam, unanimouſly, G. at the time of the deviſe, had merely 
c © rpg fee in him, the mortgagee was his truſtee, Theo, on payme 
of the mottgage-money, ſhe conveyed the legal eſtate in fee to the truſ 
which was merely transferring it from one truſtee to another; and the 
has been no determination or caſe in which the change of a truſtee has be 

rhe revoke a will. Therefore the court thought the will was not 

oled. | | | 

Backwelly, Where one partner gave by his will to two of his partners one ninth 
Obild. one twelfth of the profits reſerved to him, over and above the ſhare 
260: "ſerved to them by the articles of copartuerſhip; and afterwards, on f 

© "expiration of the partnerſhip under thoſe articles, renewed it wicht 
ſame partners, arid gave them a greater intereſt than they had under 
former articles; Lord Hardwicke held, that the renewal of the arti 
was not a reyocation of the will. 8 


2. In what caſes the Court will ſet aſide a Will for Fraud. 


Bennett v. 80, Lord Hardwicke, in the caſe of Bennett and Wade, faid, that, 
hap 1 far as the bill ſought to ſet aſide the will there in queſtion, it was imp 
Ack. 324. per; for, the court could not make a decree of that kind, but only d 
an ĩſſue devisavit vel non. 1 EM . 
Id. 424. And, in the caſe of Webb and Claverden, which aroſe on a bill brou 
Webb v. by the heir at law, charging fraud and circumvention in obtaining a 
Claverden, Lord Hardwicke ſaid, that the court would not determine a fraud 
procuring a will, without directing a trial at law, which was done acc 
dingly. | 1 
Anon. A bil was brought to ſet aſide a will for fraud, on ſuggeſtion tha 
3 Atk. 17. teſtator was incapable of making it, by being perpetually in liquor, 
particularly when he executed the will. And the defendant plea 
that the will was duly executed, and that it ought to you 
upon an iſſue at law, it ſhould be found to be otherwiſe. Fer cad 
The plea muſt be allowed; for you cannot in this court ſet aſide a vil 
fraud. p 


(59 A bill.) 1 P. Wms 548. 8. C. cited. But this decree of Lord Parker wasaſterv 
verſed' by the lords. 3 Bro. P. C. 358.; and fo, it ſeems, was another of his row 
kind in Andrews v. Powys. 8 Vin. Abr. pag. 548. 11 Vin. Abr. pag. 59 and 66. . 
Hardwicke in Barnſley v. Powell, 1 Vez. 287. ſays, * It ir certainly now ſettled & ! oY 
 Branſby v. Keridge, that thi cannot ſet ajade a wit of perſonal oftate for fraud, nor wil 1, 
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or WILLS AND TESTAMENTS, 
| | s 
voldt it laid den there, and in Powys v. Andrews, and in the caſe of Mr  Hawki 
. v. Wade, Lord Hard wicke Lr of the caſe of . v. Powys 1 e terms, But, 
ohere 2 will was both of real and perſonal eſtate; and as to the former it had been found by the 
in to be forged, and the 3 's content to probate had procured by fraud; Lord Hard- 
ale, upon the ground of this fraud, and not upon any ſuppoſition of a right to examine the va- 
iin of the will in contradiRtion to the probate, relieved againſt the will, and ordered the defen- 
ka to conſent to a revocation of the probate, and intimated, that if this ſhould not be conſented 
u ke ſhould go further and make the executors truſtees. Barnſley v. Powell, ubi ſupra. So too 
a Sheffield v. Ducheſs of Buckingham, 1 Atk. 6 "ta Lord Hardwicke granted an injunction to 
xfnio the ducheſs from further controverting the will of her huſband, but he founded this in- 
podion on an aamtiſſion of the will by the ducheſs in a ſormer ſuit, in which it was agreed to be 
aal proved; and he admitted, that in ax adverſary way the court of Chancery or a court of law could 
x determine on the validity of a probate. See My, Hargraysg's learned argument on the Na of ſerr 
laws of courts eccleſioflical in caſes of marriage. | SY bo a | 
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